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Note 3: Legal and Policy Developments at the EU Level

This is the third of a series of three Notes concerning Refugees in Ireland, the EU and
worldwide. This Note:

e introduces the Common European Asylum System;

e discusses the increase in the number of individuals seeking international
protection in the EU territory since the early 2010s and considers the EU’s
response to this development;

e outlines the legal obligation to assist and rescue persons found in distress at sea
under international law and EU law; and

e examines recent legal and policy developments at the EU level concerning asylum
seekers and migrants.

The other Notes in this series:

e examine the protections afforded to refugees under international law and discuss
the global context [Note 1]; and

e provide an overview of the legal and policy framework governing the treatment of
refugees in Ireland [Note 2].
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Table 1: Glossary and Abbreviations

Term Meaning

ECRE European Council on Refugees and Exiles
FRA EU Fundamental Rights Agency

Frontex EU Border and Coast Guard Agency

IOM International Organization for Migration

OHCHR UN Office of the High Commissioner for Human Rights

OLAF European Anti-Fraud Office
SAR Search and Rescue
TFEU Treaty on the Functioning of the EU

UNHCR UN Refugee Agency
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Summary

This Note is the third and final of a series of three Notes, which provide information concerning
refugees in Ireland, the EU and worldwide. This Note:

e introduces the EU’s Common European Asylum System;

e discusses the increase in the number of individuals seeking international protection in the
EU territory since the early 2010s, and the actions undertaken by the EU in response to this
development;

e outlines the legal obligation to assist and rescue persons found in distress at sea under
international law and EU law; and

e examines recent legal and policy developments at the EU level concerning asylum seekers
and migrants.

The other two Notes in this series:

e examine the protections afforded to refugees under international law and discuss the
global context [Note 1]; and

e provide an overview of the legal and policy framework governing the treatment of
refugees in Ireland [Note 2].

Box 1: Explanation of Key Terms

A refugee is “someone who is unable or unwilling to return to their country of origin owing to
a well-founded fear of being persecuted for reasons of race, religion, nationality, membership
of a particular social group, or political opinion” [UN Refugee Agency [UNHCRY].

An asylum seeker is a person seeking international protection, in the form of refugee status or
subsidiary protection, in a State outside of their country of origin/habitual residence and whose
application has yet to be determined by the authorities.

A national of a non-EU Member State or a stateless person who does not qualify as a refugee
may nonetheless be granted a “subsidiary protection” declaration in an EU Member State if
substantial grounds are found to exist for believing that they would face a real risk of suffering
serious harm if they were returned to their country of origin/former habitual residence and that,
owing to such risk, they are unable or unwilling to avail of the protection of their country of
origin/former habitual residence. [European Commission]

“Irregular migrant” does not have a universally accepted definition under international law. It
“is generally used to identify persons moving outside regular migration channels. The fact that
they migrate irregularly does not relieve States from the obligation to protect their rights”
[International Organization for Migration (IOM), see here].


https://opac.oireachtas.ie/AWData/Library3/LRS%20Publications/pdf/Note1RefugeesWorldwide_061223_155027.pdf
https://opac.oireachtas.ie/Data/Library3/LRS%20Publications/pdf/Note2RefugeesinIreland.pdf
https://www.unhcr.org/en-ie/what-is-a-refugee.html
https://home-affairs.ec.europa.eu/networks/european-migration-network-emn/emn-asylum-and-migration-glossary/glossary/subsidiary-protection_en
https://www.iom.int/key-migration-terms
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e 2015: nearly one million asylum seekers and migrants attempt to reach Europe via the
Eastern Mediterranean maritime crossing (IOM). This route is predominantly used by
refugees fleeing armed conflict and instability in Syria, Afghanistan and Iraqg.

e 2015: Irish naval service vessels are dispatched to the Mediterranean to rescue asylum
seekers and migrants under Operation Pontus (an agreement with Italy).

2015 (September): the EU launches an emergency relocation programme. 34,700
asylum seekers are relocated from Italy and Greece to other European countries under
the programme. It closes in 2017.

e 2016: 5,136 individuals die or go missing in the Mediterranean in 2016 alone (IOM).

e 2016 (March): the EU and Turkey reach an agreement to address the refugee and
migrant crisis in the Eastern Mediterranean. It is criticised by many human rights
organisations who argue Turkey is not a safe country to which to return refugees.

e 2017 (February): European Council members agree under the Malta Declaration to
increase cooperation with the Libyan authorities and Libyan National Coast Guard in
order to combat people smuggling activities on the Central Mediterranean route. The
agreement is criticised by many human rights NGOs (see, for example, here).

e 2017 (July): the Government and Dail approve “the redeployment of Naval Service
assets from primarily humanitarian search and rescue operations to primarily security
and interception operations as part of Operation Sophia”. Operation Sophia is operated
by the EU naval force, EUNAVFOR Med. It terminates on 31 March 2020.

e 2018: some EU Member States pledge to voluntarily relocate asylum seekers rescued in
Search and Rescue operations in the Central Mediterranean. About 3,000 individuals
have been voluntarily relocated from Italy and Malta since 2018.

e 2018: Sean Binder, a German national who has lived in Ireland for most of his life, and
Sarah Mardini, a Syrian refugee, are arrested on the Greek island of Lesvos. Several
human rights NGOs (see here and here) argue that the charges and allegations are
baseless and an example of the criminalisation of humanitarianism

e 2018 (July): the European Parliament adopts a Resolution to end the criminalisation of
humanitarian assistance.

e 2020 (April): a voluntary EU scheme begins for relocating asylum seekers from Greece
to participating European States. Over 5,000 relocations occur by October 2022.

o 2020 (23 September): the European Commission announces a New Pact on Migration
and Asylum, accompanied by various legislative proposals.

e 2020 (23 September): the European Commission publishes Guidance on the EU
Facilitation Directive, which clarifies that the Directive cannot be construed as a way to
allow humanitarian activity that is mandated by law to be criminalised.



https://missingmigrants.iom.int/region/mediterranean
https://eur-lex.europa.eu/legal-content/EN/TXT/?uri=celex:32015D1601
https://home-affairs.ec.europa.eu/policies/migration-and-asylum/migration-management/relocation-eu-solidarity-practice_en
https://home-affairs.ec.europa.eu/policies/migration-and-asylum/migration-management/relocation-eu-solidarity-practice_en
https://missingmigrants.iom.int/region/mediterranean
https://www.consilium.europa.eu/en/press/press-releases/2016/03/18/eu-turkey-statement/
https://ecre.org/greece-hrw-finds-turkiye-increasingly-unsafe-for-refugees-and-calls-for-eu-pressure-to-repeal-jmd-pushbacks-and-abuse-continue-and-recognised-refugees-are-left-in-destitution/
https://ecre.org/greece-hrw-finds-turkiye-increasingly-unsafe-for-refugees-and-calls-for-eu-pressure-to-repeal-jmd-pushbacks-and-abuse-continue-and-recognised-refugees-are-left-in-destitution/
https://www.consilium.europa.eu/en/press/press-releases/2017/02/03/malta-declaration/
https://reliefweb.int/report/libya/libyaeu-conditions-remain-hellish-eu-marks-5-years-cooperation-agreements-enar
https://www.oireachtas.ie/en/debates/debate/dail/2023-04-25/17/?highlight%5B0%5D=sophia&highlight%5B1%5D=sophia
https://www.europarl.europa.eu/legislative-train/theme-towards-a-new-policy-on-migration/file-eunavfor-med-operation-sophia
https://home-affairs.ec.europa.eu/policies/migration-and-asylum/migration-management/relocation-eu-solidarity-practice_en
https://www.amnesty.org/en/latest/news/2023/05/greece-prosecution-appeal-prolongs-ordeal-of-rescue-workers/
https://www.hrw.org/news/2023/01/16/sea-rescuers-still-waiting-justice-greece
https://www.europarl.europa.eu/doceo/document/TA-8-2018-0314_EN.html
https://home-affairs.ec.europa.eu/policies/migration-and-asylum/migration-management/relocation-eu-solidarity-practice_en
https://home-affairs.ec.europa.eu/policies/migration-and-asylum/new-pact-migration-and-asylum_en
https://home-affairs.ec.europa.eu/policies/migration-and-asylum/new-pact-migration-and-asylum_en
https://eur-lex.europa.eu/legal-content/GA/TXT/?uri=CELEX:52020XC1001(01)
https://eur-lex.europa.eu/legal-content/GA/TXT/?uri=CELEX:52020XC1001(01)
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Timeline of Recent Events continued

o 2022 (21 February): UN High Commissioner for Refugees, Filippo Grandi, states

that pushbacks of asylum seekers are being regularly reported at multiple
entry points at land and sea borders, within and beyond the EU.

e 2022 (March): the Council of the EU activates the Temporary Protection Directive to
enable Ukrainian refugees to be afforded temporary protection in EU Member States.

e 2022 (22 June): 21 EU Member States, including Ireland, sign a Declaration providing
for a Voluntary Solidarity Mechanism. Signatory States can accept asylum seekers
relocated from another EU State or make financial contributions.

o 2022 (22 June): Council of the EU agrees positions on the proposed Eurodac and
screening regulations to form the basis of negotiations with the European Parliament.

e 2022 (July): European Court of Human Rights finds that Greece violated the right to life
and the right not to be subjected to degrading treatment in its response to the sinking of
a boat in the Aegean Sea, which resulted in the death of 11 individuals.

e 2022 (October): a partially redacted version of the report of an investigation by the
European Anti-Fraud Office highlights serious shortcomings in actions undertaken by
Frontex in response to credible allegations of human rights violations.

e 2022 (31 December): almost one million applications for international protection are
made in EU Member States in 2022, a record since 2016, including 13,651 in Ireland.

e 2023 (March 27): a United Nations Independent Fact-Finding Mission on Libya finds
that crimes against humanity were committed against migrants in places of detention
under the actual or nominal control of Libya’s Directorate for Combating lllegal
Migration, the Libyan Coast Guard and the Stability Support Apparatus, bodies that
received technical, logistical and monetary support from the EU and its member States
for the interception and return of migrants.

e 2023 (26 April): Dail Eireann approves the deployment of a Naval Service vessel as
part of EU NAVFOR Med’s Operation Irini for seven weeks in June and July 2023.

e 2023 (16 May): Supreme Court in Greece begins hearing an appeal against a judgment
by the Court of Appeal of Mytilene, Greece, annulling misdemeanour charges against
Seéan Binder and Sarah Mardini.

e 2023 (8 June): the Government agrees to contribute €1.5 million to the EU’s Voluntary
Solidarity Mechanism instead of accepting 350 relocated asylum seekers.

e 2023 (8 June): the Council of the EU agrees a negotiating position on the asylum
procedure regulation and the asylum and migration management regulation.



https://www.unhcr.org/news/news-releases/news-comment-unhcr-warns-increasing-violence-and-human-rights-violations
https://eur-lex.europa.eu/legal-content/en/TXT/?uri=celex:32001L0055
https://home-affairs.ec.europa.eu/system/files/2023-05/Declaration%20on%20solidarity_en.pdf
https://www.consilium.europa.eu/en/press/press-releases/2022/06/22/migration-and-asylum-pact-council-adopts-negotiating-mandates-on-the-eurodac-and-screening-regulations/
https://hudoc.echr.coe.int/fre#{%22itemid%22:[%22002-13740%22]}
https://www.theguardian.com/global-development/2022/oct/14/eu-border-agency-frontex-human-rights-violations-report
https://www.frontex.europa.eu/media-centre/news/news-release/statement-of-frontex-executive-management-following-publication-of-olaf-report-amARYy
https://www.rte.ie/news/2023/0609/1388334-luxembourg-explainer/
https://www.ohchr.org/en/hr-bodies/hrc/libya/index
https://www.ohchr.org/sites/default/files/documents/hrbodies/hrcouncil/sessions-regular/session50/A_HRC_52_83_AdvanceEditedVersion-EN.docx
https://www.operationirini.eu/about-us/
https://www.irishexaminer.com/news/munster/arid-41140636.html#:~:text=Renewable%20Island-,Kerry%20humanitarian%20Sean%20Binder%20urges%20Greek%20Supreme%20Court%20to%20dismiss,fair%20trial%20is%20being%20denied.%22
https://www.rte.ie/news/politics/2023/0608/1388005-cabinet-meeting/
https://www.consilium.europa.eu/en/press/press-releases/2023/06/08/migration-policy-council-reaches-agreement-on-key-asylum-and-migration-laws/
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Timeline of Recent Events continued

e 2023 (14 June): a ship carrying asylum seekers and migrants, the Adriana, sinks off the
coast of Greece resulting in the deaths of up to 650 people. An article published by The
Guardian on 10 July 2023 reports that prior to the sinking, Frontex offered support to the
Greek authorities; however, received no reply.

e 2023 (27 June): journalists and human rights NGOs reiterate concerns regarding
alleged non-voluntary returns of Syrian refugees from Lebanon and Turkey to Syria.

e 2023 (July 6): the 2022 Annual Report of Frontex’s Fundamental Rights Officer is
published. It states that Libya cannot be considered a port of safety for migrants and
asylum seekers rescued at sea.

e 2023 (16 July): the EU enters a Memorandum of Understanding with Tunisia involving
the provision of over €105 million to fund training and technical support for Tunisian
border management. It is criticised by many human rights NGOs.

o 2023 (24 July): the European Ombudsman opens an own-initiative inquiry to clarify
Frontex’s role in search and rescue operations in the Mediterranean sea.

e 2023 (14 September): the European Ombudsman opens an own-initiative inquiry into
how the European Commission plans to ensure respect for human rights in the context
of migration-related activities arising from the EU’s Memorandum of Understanding with
Tunisia.

e 2023 (17 September): the European Commission announces a 10-point Plan for
Lampedusa, which reinforces the EU’s support for the Memorandum of Understanding
with Tunisia. Over 80 NGOs criticise the Plan in a joint statement.

e 2023 (October 31): 5,840,000 refugees from Ukraine have availed of temporary
protection across Europe (UNHCR).

e 2023 (10 December): 253,905 refugees and migrants have arrived by sea and land to
EU Member States in the Mediterranean region thus far in 2023 (UNHCR).


https://www.theguardian.com/global-development/2023/jul/10/greek-shipwreck-hi-tech-investigation-suggests-coastguard-responsible-for-sinking
https://www.theguardian.com/global-development/2023/jul/10/greek-shipwreck-hi-tech-investigation-suggests-coastguard-responsible-for-sinking
https://www.theguardian.com/global-development/2023/jun/27/we-fear-leaving-the-house-lebanon-and-turkey-step-up-deportations-of-syrian-refugees
https://www.frontex.europa.eu/media-centre/news/news-release/frontex-fundamental-rights-officer-publishes-report-for-2022-QtQzyB
https://ec.europa.eu/commission/presscorner/detail/en/statement_23_3881
https://www.hrw.org/news/2023/09/28/eu-commission-should-stop-ignoring-tunisias-abuses-against-migrants
https://www.ombudsman.europa.eu/en/opening-summary/en/172812
https://www.ombudsman.europa.eu/en/news-document/en/175203
https://ec.europa.eu/commission/presscorner/detail/en/ip_23_4503
https://ec.europa.eu/commission/presscorner/detail/en/ip_23_4503
https://sea-watch.org/en/arrivals-in-lampedusa-solidarity-and-resistance-in-the-face-of-europes-reception-crisis/
https://data2.unhcr.org/fr/documents/details/105246
https://data.unhcr.org/en/situations/mediterranean?id=105
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Common European Asylum System

Articles 67 (2), 78 and 80 of the Treaty on the Functioning of the EU (TFEU) and Article 18 of the
EU Charter of Fundamental Rights form the legal basis for the EU’s asylum policy.! Article 80 of
the TFEU requires that EU policies on border checks, asylum and immigration, and their
implementation are “governed by the principle of solidarity and fair sharing of responsibility,
including its financial implications, between the Member States.” Article 67 (2) of the TFEU
requires the EU to “frame a common policy on asylum, immigration and external border control,
based on solidarity between Member States, which is fair towards third-country nationals” and
stateless persons. Article 78 of the TFEU requires the European Parliament and the Council of
the EU to adopt measures for a Common European Asylum System. Article 18 of the EU Charter
of Fundamental Rights provides that the right to asylum shall be guaranteed with due respect for
the rules included in the 1951 Refugee Convention and the 1967 Protocol relating to the status of

refugees.?

Since 1999, the EU has had a Common European Asylum System to provide for “common
standards and co-operation to ensure that asylum seekers are treated equally in an open and fair
system — wherever they apply” within the EU territory.® The system’s legal framework is centred
around a number of core legislative instruments, including:

o the Asylum Procedures Directive (recast) (see here and here), which is intended to
establish the conditions for fair and efficient asylum decisions across the EU;

o the Reception Conditions Directive (recast) (see here and here), which seeks to ensure
common standards in terms of reception conditions for asylum seekers across the EU;

o the Qualification Directive (recast), (see here and here) which seeks to clarify the grounds
for granting international protection across the EU;

o the Dublin Il Regulation (see here and here), which seeks to establish the State
responsible for examining an international protection application; and

o the EURODAC Regqulation (recast), which allows law enforcement authorities in EU
Member States access to an EU database containing the fingerprints of asylum seekers
for strictly limited persons.

The EU Agency for Asylum provides support to EU Member States in implementing these laws.

In accordance with Protocol 21 to the TFEU, Ireland may decide whether or not to opt-in to a
proposed EU legislative measure in the area of freedom, security and justice (which includes
migration) within three months of the proposal being presented to the Council of the EU.# Ireland
may also indicate its desire to participate in a legislative measure after the measure has been

1 EU Parliament, ‘Factsheet on Asylum Policy’ (2022), available here, last accessed 11 December 2023.

2 The 1951 Refugee Convention and the 1967 Protocol are discussed in Note 1 of this series of L&RS
Notes concerning Refugees in Ireland, the EU and Worldwide.

3 European Commission, ‘Common European Asylum System’, available here, last accessed 14 December
2023.

4 Department of Justice (DOJ), ‘European Affairs’ (last updated 26 April 2023), available here, last
accessed 6 December 2023.


https://eur-lex.europa.eu/legal-content/EN/TXT/?uri=celex%3A12012E%2FTXT
https://eur-lex.europa.eu/legal-content/EN/TXT/?uri=CELEX:12012P/TXT
https://eur-lex.europa.eu/legal-content/EN/TXT/?uri=CELEX:12012P/TXT
https://eur-lex.europa.eu/legal-content/EN/TXT/?uri=CELEX:12012P/TXT
https://www.unhcr.org/media/convention-and-protocol-relating-status-refugees
https://www.unhcr.org/media/convention-and-protocol-relating-status-refugees
https://home-affairs.ec.europa.eu/policies/migration-and-asylum/common-european-asylum-system_en
https://home-affairs.ec.europa.eu/policies/migration-and-asylum/common-european-asylum-system/asylum-procedures_en
https://eur-lex.europa.eu/legal-content/EN/TXT/PDF/?uri=CELEX:32013L0032&from=en
https://home-affairs.ec.europa.eu/policies/migration-and-asylum/common-european-asylum-system/reception-conditions_en
https://eur-lex.europa.eu/legal-content/EN/TXT/PDF/?uri=CELEX:32013L0033&from=EN
https://home-affairs.ec.europa.eu/policies/migration-and-asylum/common-european-asylum-system/who-qualifies-international-protection_en
https://eur-lex.europa.eu/LexUriServ/LexUriServ.do?uri=OJ:L:2011:337:0009:0026:en:PDF
https://home-affairs.ec.europa.eu/policies/migration-and-asylum/common-european-asylum-system/country-responsible-asylum-application-dublin-regulation_en
https://eur-lex.europa.eu/legal-content/EN/TXT/?uri=CELEX:02013R0604-20130629
https://eur-lex.europa.eu/legal-content/en/ALL/?uri=CELEX%3A32013R0603
https://euaa.europa.eu/about-us/what-we-do
https://eur-lex.europa.eu/legal-content/EN/TXT/?uri=CELEX%3A12016E%2FPRO%2F21
https://www.europarl.europa.eu/factsheets/en/sheet/151/asylum-policy#_ftn1
https://opac.oireachtas.ie/AWData/Library3/LRS%20Publications/pdf/Note1RefugeesWorldwide_061223_155027.pdf
https://home-affairs.ec.europa.eu/policies/migration-and-asylum/common-european-asylum-system_en
https://www.gov.ie/en/policy-information/105ad-european-affairs/
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adopted. In accordance with Article 29.4.7° of the 1937 Constitution of Ireland, the exercise of
this opt-in power is subject to the approval of both Houses of the Oireachtas.

Ireland participates in the Eurodac Regulation (recast)® and the Dublin 11l Regulation. In 2018,
Ireland also opted in to the Reception Conditions Directive (recast).® Ireland has not opted in to
the Asylum Procedures Directive (recast). In July 2013, in a written answer to a parliamentary
guestion, Minister for Justice and Equality, Alan Shatter T.D., identified some elements of this
recast Directive, which were problematic for Ireland, including a requirement to ensure that the
examination procedure in respect of applications for international protection is concluded within
six months of the lodging of an application (Article 31). Ireland has also not opted in to the
Quialification Directive (recast). However, Ireland continues to participate in the first Qualification
Directive (2004/83/EC) and the first Asylum Procedures Directive (2005/85/EC).”

Ireland has also opted to participate in the Temporary Protection Directive (Council Directive
2001/55/EC of 20 July 2001). The Directive was adopted in the aftermath of the Balkans conflict
as a way of providing immediate help, in the form of collective protection status, to large groups
of people forced to flee their home country due to armed conflict, endemic violence or systematic
human rights violations.® In response to the armed conflict in Ukraine, on 4 March 2022, the
Council of the EU decided to activate this Directive.

The Dublin Ill Regulation and the Need for Reform

The Dublin Il Regulation is at the heart of the Common European Asylum System. All the EU
Member States, as well as Iceland, Switzerland, Norway and Liechtenstein, participate in the
Dublin Il Regulation (the “Dublin States”). In certain circumstances, a State that has agreed to
the Dublin 11l Regulation can request another Dublin State to “take charge of” or “take back” an
application for international protection (that is, a request for a refugee status or subsidiary
protection). For example, Ireland could submit a “take charge” request in circumstances where:

¢ another Dublin State has already issued the applicant a visa, residence document or work
permit;

o the applicant irregularly crossed the frontier of another Dublin State before making an
application in Ireland; or

e the applicant has close family members in another Dublin State.®

5 European Parliament Briefing, ‘Recast Eurodac Regulation’ (March 2021), p. 3, available here, last
accessed 6 December 2023.

6 The Receptions Directive (recast) is given effect by way of the European Communities (Reception
Conditions Regulations) 2018 (S.I. No. 230/2018) and subsequent amendments: the Reception
Conditions (Amendment) Reqgulations 2021 (S.l. No. 52/2021), and the Reception Conditions
(Amendment) (No. 2) Reqgulations 2021 (S.l. No. 178/2021), last accessed 7 December 2023.

7 Janine Silga, ‘Navigating Uncharted Waters: Ireland’s Differentiated Participation in the Common

European Asylum System after ‘Brexit” (VerfBlog, 28 March 2023), available here, last accessed 6

December 2023.

8 For more information, see: Rebecca Halpin, ‘Temporary Protection: the activation of the Temporary
Protection Directive in response to the crisis in Ukraine’ (L&RS, April 2022) available here, last accessed
6 December 2023.

9 International Protection Office, ‘EU Dublin Regulation’, see here, last accessed 6 December 2023.



https://www.irishstatutebook.ie/eli/cons/en/html
https://www.kildarestreet.com/wrans/?id=2013-07-09a.1047
https://eur-lex.europa.eu/LexUriServ/LexUriServ.do?uri=OJ:L:2004:304:0012:0023:EN:PDF
https://eur-lex.europa.eu/LexUriServ/LexUriServ.do?uri=OJ:L:2004:304:0012:0023:EN:PDF
https://eur-lex.europa.eu/LexUriServ/LexUriServ.do?uri=OJ:L:2005:326:0013:0034:EN:PDF
https://eur-lex.europa.eu/legal-content/en/TXT/?uri=celex:32001L0055
https://eur-lex.europa.eu/legal-content/EN/TXT/?uri=uriserv%3AOJ.L_.2022.071.01.0001.01.ENG&toc=OJ%3AL%3A2022%3A071%3ATOC
https://eur-lex.europa.eu/legal-content/EN/TXT/?uri=CELEX:02013R0604-20130629
https://www.europarl.europa.eu/RegData/etudes/BRIE/2016/589808/EPRS_BRI(2016)589808_EN.pdf
https://www.irishstatutebook.ie/eli/2018/si/230/made/en/print
https://www.irishstatutebook.ie/eli/2018/si/230/made/en/print
https://www.irishstatutebook.ie/eli/2021/si/52/made/en/print
https://www.irishstatutebook.ie/eli/2021/si/52/made/en/print
https://www.irishstatutebook.ie/eli/2021/si/178/made/en/print?q=reception+conditions
https://www.irishstatutebook.ie/eli/2021/si/178/made/en/print?q=reception+conditions
https://verfassungsblog.de/navigating-uncharted-waters/
https://www.oireachtas.ie/en/publications/?q=ukraine&author%5B%5D=library-research-service&date=&term=%2Fie%2Foireachtas%2Fhouse%2Fdail%2F33&fromDate=23%2F06%2F2023&toDate=23%2F06%2F2023
http://www.ipo.gov.ie/en/ipo/pages/eu_dublin_regulations

Library & Research Service | L&RS Note 8

Ireland may request another Dublin State to “take back” an application where the applicant
already made an application for asylum in that State and the application:

e has yet to be finalised,
e was withdrawn by the applicant before a decision was made, or
e was rejected and the applicant is in Ireland without permission.°

The Dublin Il Regulation has been accused of placing a disproportionate burden on “first point of
entry” EU Member States, who have at times been “overwhelmed” by the large number of asylum
seekers arriving at their borders.!! This is notwithstanding the fact that solidarity and fair sharing of
responsibility is required under EU law. The European Council on Refugees and Exiles (ECRE), an
alliance of 117 non-governmental organisations (NGOs) across 40 European countries, has
criticised “the structure and logic of the Dublin system for perpetuating inefficient and unworkable
mechanisms for allocation of responsibility”.12

The European Commission has acknowledged that the Dublin Ill Regulation, “by design or
poor implementation places a disproportionate responsibility
on certain Member States.”

Increase in individuals seeking international
protection in the EU territory since the mid-2010s

Armed conflict, generalised violence and repressive governance contributed to a large increase in
the number of people seeking international protection in the EU territory during the early 2010s
from States such as Syria, Afghanistan, Somalia and Eritrea.'®* A 2020 Report by the European
Parliament’s Committee on Civil Liberties, Justice and Home Affairs reported that “[ijn 2015-16,
2.5 million people applied for asylum in the EU, compared to 562 000 in 2014 and 278 000 in
2012”.** The upsurge in applications revealed the limitations of the existing Common European
Asylum System. This in turn prompted a legislative and policy reform process, which has been
ongoing since 2016, and is discussed in more detail later in the Note.

Russia’s invasion of Ukraine in February 2022 led to a further increase in the number of refugees
requiring international protection in EU Member States. As of 31 October 2023, 5,840,000
refugees from Ukraine have availed of temporary protection across Europe.® Furthermore,

10 |pid.

11 | gura Fletcher, ‘EU’s ‘historic’ asylum seeker hosting deal explained’ (RTE, 9 June 2023) available here,
last accessed 7 December 2023.

12 ECRE, ‘To Dublin or not to Dublin?’ (2018), p. 1, available here, last accessed 7 December 2023.

13 Human Rights Watch, ‘Mediterranean Crisis’, see here, last accessed 7 December 2023.

14 Committee of the European Parliament on Civil Liberties, Justice and Home Affairs, ‘Report on the

implementation of the Dublin Il Regulation’ (2020) Doc. A9-0245/2020, available here, last accessed 7

December 2023.

15 UNHCR, ‘Europe Situations: Data and Trends - Arrivals and Displaced Populations - October 2023’ (7

December 2023), available here, last accessed 14 December 2023.


https://ecre.org/our-work/
https://www.rte.ie/news/2023/0609/1388334-luxembourg-explainer/
https://ecre.org/to-dublin-or-not-to-dublin-ecre-publishes-policy-note-on-policy-choices-and-the-dublin-system/
https://www.hrw.org/tag/mediterranean-crisis
https://www.europarl.europa.eu/doceo/document/A-9-2020-0245_EN.html#_ftnref4
https://data2.unhcr.org/fr/documents/details/105246
https://eur-lex.europa.eu/legal-content/EN/TXT/?uri=CELEX%3A52016DC0197&qid=1688480376773
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according to the UN Refugee Agency (UNHCR), between 1 January and 10 December 2023,
247,098 refugees and migrants arrived by sea to EU Member States in the Mediterranean
region.*® An additional 6,807 refugees and migrants arrived by land between 1 January and 3
December 2023.1" This marks a significant increase as compared with 2022 when 159,410
refugees and migrants arrived by sea and land in total.®

Map 1: Mediterranean Situation as of 10 December 2023, UNHCR Operational Portal*®
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The boundaries and names shown and the designations used on this map do not imply official endorsement or acceptance by the United Nations

Migration routes used by individuals seeking refuge in the EU

The main migration routes used by individuals seeking refuge in the EU territory include:

o the Eastern Mediterranean route (see here and here), which usually involves a sea
crossing from Turkey to Greece and, to a lesser degree, Cyprus and Bulgaria;

¢ the Central Mediterranean route (see here and here), entailing sea crossings from North
Africa and Turkey to Italy and, to a lesser degree, Malta;

o the Western Mediterranean route (see here and here), encompassing several sub-routes,
including a sea crossing from Morocco to Spain and, to a lesser extent, from Algeria to
Spain; and

o the Western Balkans route, involving travel through the Western Balkan States (Albania,
Bosnia and Herzegovina, Kosovo, Montenegro, North Macedonia and Serbia).

16 UNHCR, ‘Mediterranean Situation: Operational Portal’ (updated as of 10 December 2023) available here,
last accessed 14 December 2023.

17 |bid.

18 |pid.

19 This map is replicated from ibid.


https://www.consilium.europa.eu/en/policies/eu-migration-policy/eastern-mediterranean-route/
https://missingmigrants.iom.int/region/mediterranean
https://www.consilium.europa.eu/en/policies/eu-migration-policy/eastern-mediterranean-route/
https://missingmigrants.iom.int/region/mediterranean
https://www.consilium.europa.eu/en/policies/eu-migration-policy/western-routes/
https://missingmigrants.iom.int/region/mediterranean
https://www.consilium.europa.eu/en/policies/eu-migration-policy/western-balkans-route/
https://data.unhcr.org/en/situations/mediterranean?id=105
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People smugglers have capitalised upon refugees’ desperation by offering transportation to
Europe in return for large sums of money. The transportation provided often transpires to be
unsafe and, in the case of boats, unseaworthy. This has contributed to a humanitarian crisis in
the Mediterranean. The crisis was epitomised by the shocking image of the body of the three-
year old Syrian refugee, Alan Kurdi, washed up on a Turkish beach on 2 September 2015.

Approximately 28,260 victims have died or gone missing in the Mediterranean since 2014,
including 5,136 in 2015 alone. The Central Mediterranean route accounts for 22,458 of
these incidents. [International Organization for Migration, available here, last accessed 14 December 2023]

Table 2: Migrants who Died or went Missing in the Mediterranean: 2014 - 2023*%°

5136
4 055
3289
3139
2511
2337 241
2048
1 885
1 449
0
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The International Organization for Migration (IOM) estimates that 2,511 migrants died or went
missing in the Mediterranean between 1 January and 12 December 2023.?! However, UNHCR
estimates that the figure was 2,669 as of 10 December 2023.%

20 This table is taken from IOM, ‘Missing Migrants Project: Migration within the Mediterranean’, available here,
[last accessed 14 December 2023].

21 |bid.

22 UNHCR, ‘Mediterranean Situation: Operational Portal’ (last updated 10 December 2023) available here, [last
accessed 14 December 2023].


https://www.iom.int/who-we-are
https://missingmigrants.iom.int/region/mediterranean
https://data.unhcr.org/en/situations/mediterranean?id=105
https://missingmigrants.iom.int/region/mediterranean
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Search and Rescue Obligations under International
Law and EU Law

States have a legal obligation under customary international law? to require ships flying the State
flag, both State and private vessels, to assist and rescue persons found in distress at sea and to
bring them to a place of safety.?* This obligation is also provided for under numerous international
treaties (agreements between States).?®

States have a legal obligation under international law to require ships flying the State
flag, both State and private, to assist and rescue persons found in distress at sea and
bring them to a place of safety.

The duty to assist applies insofar as it is possible to provide assistance without posing a serious
danger to the ship, its crew or its passengers. It arises without regard to the nationality or status
of the persons in distress or the circumstances in which they are found.?® The Guidelines of the
International Maritime Organization on the treatment of persons rescued at sea stipulate that a
‘place of safety’ is “a place where the survivors’ safety of life is no longer threatened and where
their basic human needs (such as food, shelter and medical needs) can be met”. The EU
Fundamental Rights Agency (FRA) notes that “the selection of a place of safety should take due
account of the principle of non-refoulement. Disembarkation where the lives of refugees and
asylum seekers could be at risk of persecution, torture or other serious harm must thus be
avoided”.?’

The non-refoulement principle under international refugee law provides that refugees may
not be expelled or returned, in any manner whatsoever, to countries or territories where
their lives or freedom would be threatened on account of their race, religion, nationality,

membership of a particular social group or political opinion.

[Article 33 of the 1951 Refugee Convention].

On its website, the European Commission indicates that the determination of a place of safety for
disembarkation of assisted persons is the responsibility of the competent national Maritime

28 Customary international law derives from the general practices of States, which are accepted as being

required by law. It binds all States regardless of whether or not they have ratified a particular treaty. See:

Statute of the International Court of Justice, Article 38(1)(b), last accessed 14 December 2023.

24 Irini Papanicolopulu, ‘The duty to rescue at sea, in peacetime and in war: a general overview’ (August

2016) International Review of the Red Cross 902, available here, last accessed 8 December 2023; and

European Commission, ‘Search and Rescue’, available here, last accessed 12 December 2023.

25 For example, the International Convention for the Safety of Life at Sea, 1974; the UN Convention of the
Law of the Sea, 1982; and the International Convention on Maritime Search and Rescue, 1979,

26 FRA, ‘June 2022 Update — Search and Rescue (SAR) operations in the Mediterranean and fundamental

rights’, available here, last accessed 12 December 2023.

27 |bid.



https://wwwcdn.imo.org/localresources/en/OurWork/Facilitation/Documents/MSC.167(78).pdf
https://wwwcdn.imo.org/localresources/en/OurWork/Facilitation/Documents/MSC.167(78).pdf
https://www.icj-cij.org/en/statute
https://international-review.icrc.org/articles/duty-rescue-sea-peacetime-and-war-general-overview
https://home-affairs.ec.europa.eu/policies/migration-and-asylum/migration-management/search-and-rescue_en#:~:text=Providing%20assistance%20to%20any%20persons,Sea%20%2D%20UNCLOS%2C%201979%3B%20International
https://fra.europa.eu/de/publication/2022/june-2022-update-ngo-ships-sar-activities
https://www.unhcr.org/1951-refugee-convention.html?gclid=EAIaIQobChMI67rkleb9-wIVzcztCh0nQAuZEAAYASAAEgJ31_D_BwE&gclsrc=aw.ds
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Rescue Coordination Center in charge of the rescue operation.?® However, the Commission also
notes that search and rescue (SAR) forms part of integrated border management.?°

The EU Sea Borders Regulation (Regulation (EU) No. 656/2014) clarifies that the duty to assist
and rescue persons in distress at sea and bring them to a place of safety applies to maritime,
land and aerial units of EU Member States participating in sea operations for the purpose of
maintaining surveillance of the EU’s external sea borders under the coordination of Frontex.
Frontex (the EU Border and Coast Guard Agency) is the EU agency with responsibility for
supporting EU Member States and Schengen-associated countries in the management of the
EU’s external borders. Article 80 (1) of Regulation (EU) 2019/1896 (the “Frontex Regulation”)
requires Frontex to guarantee the protection of fundamental rights, including the principle of non-
refoulement, when discharging its obligations.

Ireland’s involvement in SAR Initiatives

In 2015, Naval Service vessels belonging to the Irish Defence Forces were dispatched to the
Mediterranean to rescue migrants at sea in accordance with Operation Pontus, a bi-lateral
agreement between Ireland and Italy. According to an Irish Times article published on 27 March
2019, 18,000 migrants were rescued at sea by Irish Defence Forces personnel.* In July 2017,
the Government and Déail Eireann approved “the redeployment of Naval Service assets from
primarily humanitarian search and rescue operations to primarily security and interception
operations as part of Operation Sophia”.?! Operation Sophia was operated by the EU naval force,
EU NAVFOR Med, and sought to disrupt criminal networks of smugglers and traffickers. It
officially terminated on 31 March 2020.

On 26 April 2023, Dail Eireann approved the deployment for a seven-week period in June and
July 2023 of a Naval Service vessel as part of EU NAVFOR Med’s Operation Irini. The core
purpose of Operation Irini is to help prevent arms trafficking within an agreed area in accordance
with relevant UN Security Council resolutions, which impose an arms embargo on Libya. During a
Dail debate on 25 April 2023, the Government confirmed that members of the Irish Naval Service
would not have any involvement in capacity building and/or training of the Libyan Coast Guard.
The motion ultimately approved by the DAil included an amendment reiterating that the Irish
Naval Service vessel participating in Operation Irini would be obliged under international law to
assist persons in distress at sea.

During a Dail debate on 24 May 2023, the Minister of State at the Department of Housing, Local
Government and Heritage, Kieran O’'Donnell, T.D., confirmed that whilst Operation Irini had no
explicit mandate for safety of life at sea and SAR activities, the mission direction is that any

28 European Commission, ‘Search and Rescue’, available here, last accessed 12 December 2023.

29 |bid.

30 Peter Murtagh, ' EU ends migrant rescue mission in Mediterranean’ (Irish Times, 27 March 2019)
available here, last accessed 14 December 2023.

31 Dail Eireann Debate, ‘Deployment of a Naval Service Vessel to Participate in Operation Irini: Motion’ (25
April 2023) available here, last accessed 14 December 2023.


https://eur-lex.europa.eu/legal-content/en/ALL/?uri=celex:32014R0656
https://frontex.europa.eu/about-frontex/who-we-are/tasks-mission/
https://eur-lex.europa.eu/legal-content/EN/TXT/?uri=CELEX%3A32019R1896
https://www.europarl.europa.eu/legislative-train/theme-towards-a-new-policy-on-migration/file-eunavfor-med-operation-sophia
https://www.operationirini.eu/about-us/
https://www.oireachtas.ie/en/debates/debate/dail/2023-04-25/17/?highlight%5B0%5D=irini&highlight%5B1%5D=irini&highlight%5B2%5D=irini&highlight%5B3%5D=irini&highlight%5B4%5D=irini
https://www.oireachtas.ie/en/debates/debate/dail/2023-04-26/68/?highlight%5B0%5D=irini
https://www.oireachtas.ie/en/debates/debate/dail/2023-05-24/3/?highlight%5B0%5D=irini&highlight%5B1%5D=irini&highlight%5B2%5D=irini&highlight%5B3%5D=irini&highlight%5B4%5D=irini#s5
https://home-affairs.ec.europa.eu/policies/migration-and-asylum/migration-management/search-and-rescue_en#:~:text=Providing%20assistance%20to%20any%20persons,Sea%20%2D%20UNCLOS%2C%201979%3B%20International
https://www.irishtimes.com/news/ireland/irish-news/eu-ends-migrant-rescue-mission-in-mediterranean-1.3840827
https://www.oireachtas.ie/en/debates/debate/dail/2023-04-25/17/?highlight%5B0%5D=sophia&highlight%5B1%5D=sophia
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“migrants rescued by the ship should be taken to and disembarked to a European coastguard
ship as soon as possible”.

The EU’s Response to the Increase in Asylum
Seekers and Migrants

“The analysis of EU cooperation with Turkey, Libya, and Niger as case studies reveal an
overwhelming focus on the fight against irregular migration, paying limited attention to
the rights of TCNs [Third Country Nationals]”.

[A Study on the “The EU Approach to Migration in the Mediterranean’ commissioned by the European
Parliament’'s Committee on Civil Liberties, Justice and Home Affairs (2021), p. 15, available here]

Some of the emergency measures undertaken by the EU to address irregular migration in the
Mediterranean are discussed below. As noted by |OM, the fact that individuals “migrate irregularly
does not relieve States from the obligation to protect their rights”.

Relocation Initiatives

In order to ease the burden on Italy and Greece, in September 2015 the EU launched

an emergency relocation programme. It resulted in 34,700 asylum seekers being relocated from
Italy and Greece to other EU Member States as well as Norway and Switzerland.*? It closed in
2017.

On 23 September 2019, the interior ministers of Italy, Malta, France and Germany adopted a joint
declaration of intent to establish a temporary solidarity mechanism, which would operate on a
voluntary basis and allow for the swift relocation of asylum seekers rescued at sea (sometimes
referred to as the “Valetta Declaration”). An official mechanism does not appear to have been
established; however, approximately 3,000 individuals have been voluntarily relocated from Italy
and Malta to other EU Member States since 2018.%

In April 2020, a voluntary EU scheme was initiated for relocating vulnerable asylum seekers,
unaccompanied children and refugees from Greece to thirteen participating EU Member States
as well as Switzerland, Norway and Iceland.3* By October 2022, over 5,000 relocations had been
completed under this scheme.®®

The EU’s Voluntary Solidarity Mechanism

In June 2022, 21 EU Member States, including Ireland, signed a Declaration on Solidarity, which
provided for the establishment of a Voluntary Solidarity Mechanism. Signatory States may either
accept asylum seekers relocated from another EU Member State, normally being the asylum

32 European Commission, ‘Relocation: EU Solidarity in Practice’ see here, last accessed 7 December 2023.
33 bid.
34 bid.
35 |bid.


https://www.iom.int/key-migration-terms
https://eur-lex.europa.eu/legal-content/EN/TXT/?uri=celex:32015D1601
https://home-affairs.ec.europa.eu/system/files/2023-05/Declaration%20on%20solidarity_en.pdf
https://home-affairs.ec.europa.eu/policies/migration-and-asylum/migration-management/relocation-eu-solidarity-practice_en
https://www.europarl.europa.eu/thinktank/en/document/IPOL_STU(2021)694413

Library & Research Service | L&RS Note 14

seeker’s first State of entry, or they can make financial contributions. The Mechanism set a target
of relocating 8,000 asylum seekers per year. However, it was reported in an article published on
‘InfoMigrants’® on 16 June 2023 that since June 2022, only 1,457 relocations (32 transfers) had
taken place under the scheme from Cyprus, Spain, Greece, Italy and Malta, to Germany, France,
Luxembourg, Bulgaria, Romania, Finland, Portugal and Croatia.3’

On 8 June 2023, due in part to difficulties in securing accommodation for Ukrainian refugees and
existing applicants for international protection, the Irish Government agreed to make a financial
contribution of €1.5 million to the Solidarity Mechanism instead of accepting 350 relocated asylum
seekers.®

Eastern Mediterranean Route: the EU-Turkey Agreement 2016

The Eastern Mediterranean route often involves a sea crossing from Turkey to Greece and, to a
lesser degree, Cyprus and Bulgaria. It is widely used by people from the Middle East and South
Asia fleeing conflict and instability, most notably, Syrians, Iragis and Afghans.3® According to
IOM, “[i]t was the main maritime route used for irregular entry to Europe in 2015, when nearly one
million migrants attempted to cross the Mediterranean into Europe through this route”.*

The EU and Turkey reached an Agreement on 18 March 2016 in an attempt to reduce migration
to Europe via the Eastern Mediterranean route. It was agreed that:

o all new irregular migrants arriving on the Greek islands from Turkey will be returned to
Turkey as a temporary and extraordinary measure if they do not apply for asylum or if
their claim is deemed to be unfounded or inadmissible;

o for every Syrian returned to Turkey from the Greek islands, another Syrian will be
resettled from Turkey in the EU with priority being afforded to migrants who have not
previously entered or tried to enter the EU irregularly; and

o Turkey will take any necessary measures to prevent new sea or land routes for illegal
migration opening from Turkey to the EU.4

As part of the EU-Turkey Agreement, the EU established the Facility for Refugees under which it
undertook to provide €6 billion in assistance for refugees and host communities in Turkey.*?

36 InfoMigrants is a collaboration led by three large European media sources: France Médias Monde, the
German public broadcaster Deutsche Welle, and the Italian press agency ANSA. It is co-financed by the
EU. See: ‘About InfoMigrants’, available here, last accessed 8 December 2023.

37 Romain Philips, ‘Few asylum seekers transferred under Europe's solidarity mechanism’ (InfoMigrants, 16

June 2023), available here, last accessed 8 December 2023.

38 Paul Cunningham, ‘Cabinet agrees €1.5m EU payment over asylum seekers’ (RTE, 8 June 2023)

available here, last accessed 7 December 2023.

39 |OM, ‘Missing Migrants Project: Migration within the Mediterranean’, available here, last accessed 8

December 2023.

40 |bid.

41 EU-Turkey Statement (18 March 2016), see here, last accessed 8 December 2023.

42 European Commission, ‘The EU Facility for Refugees in Turkey’, available here, last accessed 8

December 2023.


https://www.consilium.europa.eu/en/policies/eu-migration-policy/eastern-mediterranean-route/
https://www.infomigrants.net/en/about
https://www.infomigrants.net/en/post/49707/few-asylum-seekers-transferred-under-europes-solidarity-mechanism
https://www.rte.ie/news/politics/2023/0608/1388005-cabinet-meeting/
https://missingmigrants.iom.int/region/mediterranean
https://www.consilium.europa.eu/en/press/press-releases/2016/03/18/eu-turkey-statement/
https://neighbourhood-enlargement.ec.europa.eu/enlargement-policy/turkiye/eu-facility-refugees-turkey_en
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The EU-Turkey Agreement has been criticised by human rights organisations including Human
Rights Watch and Amnesty International, who argue that Turkey is not a safe country to which to
return Syrian refugees.*®* ECRE accused the EU of “outsourcing” obligations owed to refugees.*

Image entitled,
“Syrians and Irag
refugees arrive at

Skala Sykamias
Lesvos Greece 2”

by Ggia, is licensed
under Creative
Commons
Attribution-
ShareAlike 4.0
International (CC

BY-SA 4.0).

On 8 April 2016, the Irish Human Rights and Equality Commission stated that:

“... Preventing refugees from seeking asylum in Europe through returns to
Turkey — a country already host to approximately 3 million refugees — risks
placing the European Union in direct violation of the principle of non-
refoulement (the prohibition against returning asylum seekers to a country
where they risk persecution). It also ignores the humanitarian and human
rights imperative for solidarity and a fair sharing of responsibility to provide
protection to those fleeing persecution.

...Ireland’s support for the EU-Turkey agreement, in the face of a continuing
lack of solidarity, and urgent questions as to the adequacy of protection
against refoulement, is a matter of serious concern.”®

43 ECRE, ‘EU-Turkey deal: trading in people and outsourcing the EU’s responsibilities (8 March 2016)
available here, last accessed 8 December 2023; and ECRE, ‘Greece: HRW Finds Turkiye Increasingly
Unsafe for Refugees and Calls for EU Pressure to Repeal JMD, Pushbacks and Abuse Continue and
Recognised Refugees are Left in Destitution’ (28 October 2022), available here, last accessed 8 December
2023.

44 ECRE, ‘EU-Turkey deal: trading in people and outsourcing the EU’s responsibilities (8 March 2016)
available here, last accessed 8 December 2023.

45 |HREC, “Statement on the refugee crisis and the EU-Turkey agreement’ (8 April 2016), available here,
last accessed 8 December 2023.


https://ecre.org/greece-hrw-finds-turkiye-increasingly-unsafe-for-refugees-and-calls-for-eu-pressure-to-repeal-jmd-pushbacks-and-abuse-continue-and-recognised-refugees-are-left-in-destitution/
https://www.ihrec.ie/statement-on-the-refugee-crisis-and-the-eu-turkey-agreement/
https://ecre.org/eu-turkey-deal-trading-in-people-and-outsourcing-the-eus-responsibilities/
https://ecre.org/greece-hrw-finds-turkiye-increasingly-unsafe-for-refugees-and-calls-for-eu-pressure-to-repeal-jmd-pushbacks-and-abuse-continue-and-recognised-refugees-are-left-in-destitution/
https://ecre.org/eu-turkey-deal-trading-in-people-and-outsourcing-the-eus-responsibilities/
https://www.ihrec.ie/statement-on-the-refugee-crisis-and-the-eu-turkey-agreement/
https://commons.wikimedia.org/wiki/File:20151030_Syrians_and_Iraq_refugees_arrive_at_Skala_Sykamias_Lesvos_Greece_2.jpg
https://commons.wikimedia.org/wiki/File:20151030_Syrians_and_Iraq_refugees_arrive_at_Skala_Sykamias_Lesvos_Greece_2.jpg
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https://commons.wikimedia.org/wiki/File:20151030_Syrians_and_Iraq_refugees_arrive_at_Skala_Sykamias_Lesvos_Greece_2.jpg
https://creativecommons.org/licenses/by-sa/4.0/deed.en
https://creativecommons.org/licenses/by-sa/4.0/deed.en
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Commenting on the EU-Turkey Agreement in a written answer to a parliamentary question on 14
June 2016, Minister for Foreign Affairs and Trade, Charlie Flanagan, T.D., stated that:

“The need for the agreement to comply with EU and international law was a key
concern for very many EU Member States, including Ireland. The legal advice of
the EU institutions and the Attorney General’s Office was that the terms of the
Agreement were not in breach of EU or International law....

... Turkey has provided formal guarantees as part of the EU-Turkey Agreement
that Syrian refugees returned to Turkey will be granted temporary protection
upon return...

... | am aware of reports by Human Rights Watch and Amnesty International,
including testimony from migrants and witnesses that some Turkish border
guards have used violence against Syrians. These reports are very worrying
and will require a full investigation by the Turkish authorities. While Turkey has
a right to secure its border with Syria, all actions on the part of Turkey must be
in line with international law.”

In multiple reports, Human Rights Watch and Amnesty International have reiterated that Turkey is
not a safe country for Syrian refugees, including because they are at risk of being involuntarily
returned from Turkey to Syria contrary to the non-refoulement rule.*® During a Dail debate on 15
September 2021, Minister for Foreign Affairs, Simon Coveney, T.D., commented on reported
incidents of non-voluntary returns of Syrian refugees to Syria:

“I have taken careful note of the Amnesty International Report entitled ‘You are
going to your Death; violations against Syrian refugees returning to Syria’. The
report contains some deeply concerning accounts of the explicit targeting of
refugees returning to Syria.

Ireland believes, and has stated publicly on many occasions, that all returns to
Syria must be safe, voluntary and dignified. Addressing the United Nations
Security Council on 20 January, Ireland’s Permanent Representative to the UN
stated that 'millions of Syrians remain as refugees, and the conditions
necessary for them to return, in a safe, voluntary and dignified manner are far
from being achieved’. This clearly remains the position.”

In terms of implementation, the website of the Turkish Ministry of Interior indicates that

39,576 Syrian refugees had left Turkey for the EU under the One-to-One policy, as of 30
November 2023.#" International Rescue Committee, an NGO, reported in March 2023 that
approximately 32,472 Syrian refugees had been resettled from Turkey to EU Member States
under the EU-Turkey agreement.*® It also reported in March 2023 that only 2,140 individuals had
been returned from Greece to Turkey under the Agreement due in part to an acknowledgment by

46 See e.g., ECRE, ‘Greece: HRW Finds Tirkiye Increasingly Unsafe for Refugees and Calls for EU
Pressure to Repeal JMD’ (28 October 2022) available here, last accessed 8 December 2023.

47 Turkish Ministry of the Interior, “Temporary Protection’, see here, last accessed 8 December 2023.

48 International Rescue Committee, ‘What is the EU-Turkey Deal’ (updated 16 March 2023), see here, last
accessed 8 December 2023.
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https://www.rescue.org/eu/article/what-eu-turkey-deal
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Greek courts that Turkey is not a safe country to which to return Syrian refugees.* It should also
be noted that Turkey has been refusing to accept returns of Syrian refugees from Greece under
the EU-Turkey Agreement since March 2020.%°

Asylum seekers who arrive on the Greek islands are detained in reception and identification
centres and, more recently, EU-funded Closed Controlled Access Centres of Islands. Human
rights organisations have expressed concerns that conditions in these centres do not adhere to
fundamental human rights standards.®!

The EU-Turkey Agreement may have deterred some individuals from undertaking dangerous
sea-crossings from Turkey to Greece. The European Council reported that arrivals of “irregular
migrants” via the Eastern Mediterranean route were 98 per cent lower in 2020 as compared with
2015; however, arrivals began to increase again in 2021 and 2022.52

Other factors may have also contributed to the overall reduction in arrivals via this route, including
alleged pushbacks of asylum seekers and migrants. This is discussed in more detail later in the
Note.

Central Mediterranean Route

As noted previously, the Central Mediterranean route typically involves journeys from North Africa
and Turkey via the Mediterranean Sea to reach Italy and, to a much lesser extent, Malta. The EU
has negotiated agreements with Libya and Tunisia to address irregular migration via this route.

The Malta Declaration

The vast majority of asylum seekers and migrants who take the Central Mediterranean route
transit through Libya.>® In February 2017, European Council members agreed under the Malta
Declaration to increase cooperation with the Libyan authorities and the Libyan National Coast
Guard with a view to tackling people smuggling activities on this route. Amongst other areas, they
agreed to prioritise the provision of training, equipment and support to the Libyan National Coast
Guard, and the ensuring of adequate reception capacities and conditions in Libya for migrants. In
a written answer to a parliamentary question on 11 July 2017, Minister for Foreign Affairs, Simon
Coveney, T.D., discussed the EU’s commitment to assist Libya as set out in the February 2017
Malta Declaration.

The 2022 Annual Report of the Fundamental Rights Officer of Frontex stipulates:

“The Fundamental Rights Officer, taking into consideration numerous
reports, findings and recommendations by international organisations,

49 |bid.

50 ECRE, ‘Greece: Ongoing Violations in the Aegean and Evros’ (12 May 2023) available here, last
accessed 8 December 2023.

51 ECRE, “Greece: EU-Funded Refugee Camps in the Aegean Built on a Regime of Incarceration’ (5 May
2023), available here, last accessed 8 December 2023.

52 European Council, ‘Migration flows in the Eastern Mediterranean route’, available here, last accessed 8
December 2023.
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reiterated that Libya cannot be considered a port of safety for migrants and
potential asylum seekers who are rescued at sea”.>*

In a March 2023 Report, an Independent Fact-Finding Mission on Libya established by the UN
Human Rights Council and comprised of independent experts found that:

“crimes against humanity were committed against migrants in places of
detention under the actual or nominal control of Libya’s Directorate for
Combating lllegal Migration, the Libyan Coast Guard and the Stability Support
Apparatus. These entities received technical, logistical and monetary support
from the European Union and its member States for, inter alia, the interception
and return of migrants.

... Based on the substantial evidence and reports before it, the Mission has
grounds to believe that the European Union and its member States, directly or
indirectly, provided monetary and technical support and equipment, such as
boats, to the Libyan Coast Guard and the Directorate for Combating lllegal
Migration that was used in the context of interception and detention of
migrants.

... Immigration control by Libya and European States must be exercised
consistent with their international law obligations, especially the principle of
non-refoulement, and in accordance with the Global Compact for Safe,
Orderly and Regular Migration.”ss

During an interactive dialogue with the Independent Fact-Finding Mission on Libya on 3 April 2023,
the EU Delegation to the UN, Geneva stated:

“The findings of the FFM [Fact-Finding Mission] report are of serious concern.
Migration management always needs to adhere to internationally recognized
human rights standards and principles. However, we take issues with certain
elements of the FFM report regarding EU and MS assistance to Libyan
authorities in this area. Libya is a key third country along the Central
Mediterranean route and the EU is committed to its cooperation and dialogue
with the Libyan authorities on strengthening migration management and
respect for human rights. The EU continually assesses its own methods to
improve them and we will continue constructive engagement with all relevant
international actors on how we can best contribute to the common objective of
ensuring protection of human rights, including in the context of migration
management.”

5 Frontex, ‘The Fundamental Rights Officer Annual Report 2022’ (2023) p. 10, available here, last
accessed 12 December 2023.

55 The Mission applied the “reasonable grounds to believe” evidentiary standard when making factual and
legal determinations. This is the standard typically used by UN fact finding missions and commissions of
inquiry. See: UN Human Rights Council, ‘Independent Fact-Finding Mission on Libya’ (3 March 2023) UN
Doc A/HRC/2/83, available here, paras 4, 15 and 46-47, last accessed 14 December 2023.
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During the same interactive dialogue, the Representative of Ireland to the UN, Geneva indicated
that Ireland aligned itself with the statement made on behalf of the EU.%®

The EU-Tunisia Memorandum of Understanding and the Ten Point Plan for
Lampedusa

On 16 July 2023, the EU entered into a Memorandum of Understanding (MoU) with Tunisia to
implement a comprehensive partnership agreement encompassing five pillars, including
migration and mobility. The EU agreed to make available over €105 million in funding under the
MoU “for training and technical support for Tunisian border management, for combatting anti-
smuggling operations, and for reinforcing control of borders”.%’

The MoU has attracted criticism from human rights NGOs, including Human Rights Watch,
Amnesty International and International Rescue Committee, for failing to incorporate safeguards
aimed at ensuring the human rights of asylum seekers and migrants. On 18 July 2023, the UN
Committee on the Elimination of Racial Discrimination together with several human rights experts
appointed by the UN Human Rights Council “raised concern about Tunisia’s allegedly
discriminatory treatment of sub-Saharan migrants, and urged the authorities to take urgent
measures to stop collective expulsions and protect the human rights of all migrants”.%8

The European Ombudsman, Emily O'Reilly,® has opens an own-initiative inquiry into the MoU.
She requested the European Commission President, Ursula von der Leyen, to confirm by 13
December 2023 whether a human rights impact assessment was conducted prior to the signing
of the agreement and to clarify what measures are being undertaken to monitor the human rights
impact of the MoU on an ongoing basis and to mitigate the risk of human rights violations.5°

On 14 September 2023, Italy declared an emergency after approximately 7,000 migrants and
asylum seekers arrived within a 48-hour period on Lampedusa, an island with a pre-existing
population of 6,000 people.®! In response, the European Commission announced a 10-point Plan
for Lampedusa, which reinforced the EU’s support for the MoU and the Tunisian Coast Guard. It
also included a commitment to provide Italy with additional support in managing and registering
new arrivals via the EU Asylum Agency and Frontex. Furthermore, it provided for a ‘step up’ in
border surveillance, the exploration of options to expand naval missions in the Mediterranean, a
‘step-up’ in the return of irregular migrants to their countries of origin, and the establishment of

56 The interactive dialogue, including Ireland’s statement, is available to watch on UN Web TV, last
accessed 14 December 2023.

57 European Ombudsman, ‘Ombudsman asks Commission about respect for fundamental rights in EU

agreement with Tunisia’ (14 September 2023) available here, last accessed 13 December 2023.

58 OHCHR, ‘UN experts urge Tunisia to act swiftly to uphold migrants’ rights’ (18 July 2023) available here,

last accessed 13 December 2023.

59 The European Ombudsman is an independent and impartial body that holds the EU’s institutions and
agencies to account.

60 European Ombudsman, ‘Ombudsman asks Commission about respect for fundamental rights in EU

agreement with Tunisia’ (14 September 2023) available here, last accessed 13 December 2023.

61 Naomi O’Leary, ‘ltalian island Lampedusa declares emergency as 7,000 migrants arrive in 48 hours’

(Irish Times, 14 September 2023) available here, last accessed 13 December 2023.
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operational partnerships on anti-smuggling with countries of origin and transit. The Plan attracted
criticism from Human Rights Watch and over 80 additional NGOs in a joint statement.

Pushbacks and Collective Expulsion of Asylum Seekers

“Pushback” is not a legal term but is commonly used to refer to the practice of “intercepting
third country migrants as they cross the land borders of a state or enter the territorial
waters, and pushing them back into another jurisdiction”.

[European Anti-Fraud Office, ‘Final Report: Case No. OC/2021/0451/A1’ (2022), at 1.5.4, available here,
last accessed 8 December 2023].

Various actors, including human rights NGOs, media organisations, the Council of Europe’s
Committee for the Prevention of Torture, and UNHCR have voiced concerns regarding alleged
pushbacks, collective expulsions and ill-treatment of refugees from the sea and land borders of
certain EU Member States. On 21 February 2022, the UN High Commissioner for Refugees,
Filippo Grandi, stated:

“Violence, ill-treatment and pushbacks continue to be regularly reported at
multiple entry points at land and sea borders, within and beyond the European
Union (EU), despite repeated calls by UN agencies, including UNHCR,
intergovernmental organizations and NGOs to end such practices.

We are alarmed by recurrent and consistent reports coming from Greece’s land
and sea borders with Turkey, where UNHCR has recorded almost 540 reported
incidents of informal returns by Greece since the beginning of 2020. Disturbing
incidents are also reported in Central and South-eastern Europe at the borders
with EU Member States.”

UNHCR’s Representative for EU Affairs, Mr. Gonzalo Vargas Llosa, addressed the Select
Committee on EU Affairs on 8 February 2022. Commenting on pushbacks of refugees at EU
borders, Mr. Vargas Llosa stated: “[p]Jrogress on ending pushbacks, the establishment of
independent national monitoring mechanisms to investigate them and measures to enhance search
and rescue and ensure predictable disembarkation of those rescued at sea are urgently needed”.

As noted previously, Article 80 (1) of the Frontex Regulation requires Frontex to guarantee the
protection of fundamental rights, including the principle of non-refoulement, when discharging its
obligations. In November 2020, the European Anti-Fraud Office (OLAF) commenced an
investigation into potential misconduct and/or irregularities related to Frontex, including possible
“involvement in and/or cover up of illegal pushbacks” in Greece. A partially redacted version of
OLAF’s report was published by several media organisations in October 2022.52 It highlighted
serious shortcomings in the actions undertaken by Frontex in response to credible alleged
violations of fundamental human rights.®® Following the Report’s publication, Frontex Executive

62 European Anti-Fraud Office, ‘Final Report: Case No. OC/2021/0451/A1’ (2022), at 1.5.4, available to
download at: Katy Fallon, ‘EU border agency accused of serious rights violations in leaked report’ (The
Guardian, 14 October 2022), available here, last accessed 14 December 2023.

63 See generally ibid.
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Management issued a public statement outlining the remedial measures it has undertaken to
address the shortcomings identified in the Report, which it indicated reflect “practices of the
past”.54

The 2022 Annual Report of the Fundamental Rights Officer of Frontex advised that the
Fundamental Rights Office continued to receive information and allegations in 2022 concerning
collective expulsions and pushbacks from several borders where Frontex is operating.®® In this
regard, the Report:

“raised particular concerns about the situation in Albania (borders with Greece),
Bulgaria (borders with Turkiye), Greece (borders with Tirkiye), Latvia (borders
with Belarus) and Lithuania (borders with Belarus, where Frontex provided
support with border surveillance activities until July 2022).7¢6

The Report further noted that:

“Collective expulsions and so called ‘pushbacks’,8 may amount to a violation of the
principle of non-refoulement and of the right to asylum. lll-treatment of migrants is
against the obligation to respect human dignity in all circumstances and core fun-
damental rights such the right not to be tortured and not to be treated in an inhu-
man and degrading manner, and the right to integrity of the person”.®’

Article 46 (4) of the Frontex Regulation requires the Executive Director of Frontex, having
consulted with the Fundamental Rights Officer of Frontex and informed the Member State
concerned, to withdraw financing for, or suspend or terminate, any Frontex activity, either in
whole or in part, if he or she considers that there are violations of fundamental rights or
international protection obligations related to the activity concerned that are of a serious nature or
are likely to persist.

A New York Times article, published on 27 June 2023, reported that the current Fundamental
Rights Officer, Jonas Grimheden, recommended that Frontex suspend operations in Greece in
response to “credible reports’ of the Greek authorities expelling migrants at land and sea,
separating children from parents and treating migrants in a ‘degrading’ way”.®® The article was
published after a ship carrying asylum seekers and migrants, the Adriana, sank off the coast of
Greece on 14 June 2023, resulting in the deaths of up to 650 people. An article published by The
Guardian on 10 July 2023 reported that prior to the sinking, Frontex offered support to the Greek
authorities; however, received no reply.

64 Frontex, ‘Statement of Frontex Executive Management following publication of OLAF report’ (14 October

2023) available here, last accessed 14 December 2023.

85 Frontex, ‘The Fundamental Rights Officer Annual Report 2022’ (2023) p. 11, available here, last
accessed 12 December 2023.
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68 Monika Pronczuk, ‘EU Border Agency considers pulling out of Greece over Migrant Abuses’ (New York
Times, 27 June 2023), available here, last accessed 12 December 2023.
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Following the tragedy, the European Ombudsman, Emily O’Reilly, opened an own-initiative
inquiry with a view to clarifying Frontex’s role in SAR operations in the Mediterranean sea. As
part of the inquiry, the Ombudsman asked to inspect several documents, including the serious
incident report regarding how events unfolded with the Adriana.®® She also requested answers to
several questions, including whether Frontex reports on fundamental human rights violations
related to interactions between Member State authorities and NGO vessels that rescue people at
sea.”® She is coordinating her inquiry with the Greek Ombudsman, Andreas Pottakis, who is
empowered to investigate how the Greek authorities dealt with the Adriana boat.”

“A tragedy of this magnitude requires all those involved to reflect on their
responsibilities and to be clear to the public who is accountable for these deaths. My
Office will focus on the role of Frontex as we try to piece together the events that led to
the capsizing of the boat and the deaths of at least 500 people.”

“Migration to Europe will continue and it is up to the EU to ensure that it acts in a way
that maintains fundamental rights and does not lose sight of the human suffering that
compels people to seek a better life beyond their home countries.”

[European Ombudsman, Emily O’Reilly, commenting on her inquiry concerning Frontex’ role in SAR
operations in the Mediterranean sea and the sinking of the Adriana on 14 June 2023]

In July 2022, in the case of Safi and Others v. Greece’? the European Court of Human Rights
found that Greece had violated the right to life and the right to freedom from inhuman or
degrading treatment, as protected under articles 2 and 3 of the European Convention on Human
Rights respectively, in their response to the sinking of a fishing boat transporting 27 foreign
nationals in the Aegean Sea, which resulted in the death of 11 individuals. The Court found that
the Greek authorities had failed to do everything that they could reasonably have been expected
to do to protect the lives of those on board. The Court also identified a procedural violation of
article 2 in that the Greek authorities failed to conduct a thorough and effective investigation into
the incident. Finally, the Court found a violation of article 3 in respect of 12 survivors of the
sinking who were subjected to body searches, which were not duly warranted by a compelling
security need or a need to prevent disorder or crime.

69 European Ombudsman, ‘Ombudsman asks Frontex about role in rescue operations after Greek boat
tragedy’ (25 July 2023), available here, last accessed 14 December 2023.
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Criminalisation of Humanitarian Search and Rescue (SAR) Efforts

The criminalisation of the provision of humanitarian assistance to “irregular migrants”
has been defined as “the policing, intimidation and establishment of administrative
sanctions or criminal proceedings against citizens, migrants, and volunteers or
employees of NGOs and private sector actors who have assisted migrants and asylum
seekers for humanitarian motives”.

[Moreno-Lax et. al., (2021), p.94; available here, last accessed 7 December 2023].

Directive 2002/90/EC (the “EU Facilitation Directive”) and Framework Decision 2002/946/JHA,
collectively referred to as the “Facilitators’ Package”, require EU Member States to introduce
measures criminalising the intentional facilitation of irregular entry into, transit across, or
residence in the territory of an EU Member State in breach of the law of the State concerned.
Under EU law, it is not necessary that the facilitator profits from the facilitation of irregular entry or
transit in order to be liable for criminal punishment. In contrast, article 3 of the UN Protocol
Against the Smugaling of Migrants defines the “smuggling of migrants” as “the procurement, in
order to obtain, directly or indirectly, a financial or other material benefit, of the illegal entry of a
person into a State Party of which the person is not a national or a permanent resident”.

Article 1 (2) of Directive 2002/90/EC affords EU Member States the option to decide not to
impose criminal sanctions in cases where the aim of the facilitating behaviour is to provide
humanitarian assistance. When transposing the Directive into national law, a limited number of
EU Member States expressly incorporated this humanitarian exemption.”

Section 9(1) of the Criminal Justice (Smuggling of Persons) Act 2021, which transposes the EU
Facilitation Directive into Irish law, provides for a defence in criminal proceedings where the
impugned conduct was engaged in “for the purpose of providing humanitarian assistance,
otherwise than for the purpose of obtaining, directly or indirectly, a financial or material benefit”.
Even where States have incorporated the humanitarian exception into domestic law, there are
significant differences between States in the scope of its application.”* Some States have failed to
extend/apply the humanitarian exemption to NGOs involved in SAR activities.”

The European Parliament adopted a Resolution to end the criminalisation of humanitarian
assistance in July 2018, which underlined that in accordance with the UN Protocol Against the
Smuggling of Migrants, acts of humanitarian assistance should not be criminalised. The
Resolution also called upon EU Member States to implement the humanitarian exemption
provided for in Directive 2002/90/EC and urged the European Commission to adopt guidelines for
Member States specifying which forms of facilitation should not be criminalised.

73 Violeta Moreno-Lax et. al., ‘The EU Approach to Migration in the Mediterranean’ (2021), p. 97, available
here, last accessed 7 December 2023.
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In September 2020, the European Commission published Guidance on the EU Facilitation
Directive, which stipulates that:

“In view of the general spirit and objective of the Facilitation Directive, it is clear
that it cannot be construed as a way to allow humanitarian activity that is
mandated by law to be criminalised, such as search and rescue operations at
sea, regardless how the Facilitation Directive is applied under national law.”

However, according to a 2021 Study prepared at the request of the European Parliament’s
Committee on Civil Liberties, Justice and Home Affairs, this new Guidance fails to adequately
address the risk of over-criminalisation thereby “leaving the Facilitators’ Package still ‘unfit for
purpose™.’®

The prosecution of humanitarian actors for their involvement in SAR activities at sea by certain
EU Member States has been criticised by the UN Special Rapporteur on the Situation of Human
Rights Defenders, Mary Lawlor. Furthermore, in a Joint Statement, over 100 human rights NGOs
called upon EU Member States to stop the criminalisation of humanitarians for demonstrating
solidarity with migrants and refugees.”” The Statement also calls for the revision of the EU
Facilitation Directive to redefine migrant smuggling in line with the UN Protocol Against the
Smuggling of Migrants.’®

The Trial of Sean Binder and Sarah Mardini

In 2018, Seéan Binder, a German national who has lived in Ireland for most of his life, and Sarah
Mardini, a Syrian refugee, were arrested on the Greek island of Lesvos. Binder and Mardini had
been patrticipating in SAR activities as volunteers with Emergency Response Centre International,
a since closed Greek humanitarian NGO. Misdemeanour (minor) charges were lodged against
Binder and Mardini, including espionage and forgery.

In January 2023, the Court of Appeal of Mytilene, Greece, annulled the misdemeanour charges
due to procedural shortcomings, including a failure to translate the charges into a language that
the two accused understood contrary to their fair trial rights. A prosecutor submitted an appeal
against the judgment, which the Supreme Court began hearing on 16 May 2023. In an article
published on 16 May 2023, the Irish Examiner reported that a judgment is not expected for some
time. The statute of limitations for the misdemeanour charges had been due to expire in February

76 Violeta Moreno-Lax et. al., ‘The EU Approach to Migration in the Mediterranean’ (2021) p.99, see here,
last accessed 13 December 2023. See also Malcolm Wu, ‘The EC’s Guidance on the Facilitation Directive
— Ending the Criminalisation of NGO-led SAR Operations?’ (Opinio Juris, 30 October 2020), available here,
last accessed 13 December 2023.

7 Joint Statement: The EU must stop the criminalisation of solidarity with migrants and refugees’
(Brussels, 26 July 2019), available here, last accessed 14 December 2023.

78 |bid.
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2023. However, if the appeal is successful, the statute of limitations will be extended by three
years and a new trial will take place concerning the misdemeanour charges.”

The prosecution has also initiated an investigation into potential felony (more serious) charges
against Binder and Mardini, including facilitation of irregular entry, membership of a criminal
organisation and fraud.®® Several human rights NGOs, including Amnesty International and
Human Rights Watch, argue that the charges and allegations against Binder and Mardini are
baseless and constitute an example of the criminalisation of humanitarianism. During a Dail
debate on 24 May 2023, the Minister of State at the Department of Housing, Local Government
and Heritage, Kieran O’Donnell, T.D., committed to raise the matter of follow through in respect of
Mr. Binder and his family with the Tanaiste and his office.

Reform Process: the New Pact on Migration and
Asylum
The flaws in the existing Common European Asylum System prompted a reform process, which has

been ongoing since 2016. The European Commission announced a New Pact on Migration and
Asylum (the “Pact”) on 23 September 2020, accompanied by various legislative proposals, including:

e an Asylum and Migration Management Regulation;

e anew Asylum Procedures Regulation;

e anew Screening Regulation to provide for a screening procedure at the external borders
for individuals who do not fulfil the conditions for entry, including asylum seekers;

e arevised EURODAC Regulation, including provision for the collection of biometric data
such as facial images;

e arecommendation on an EU mechanism for preparedness and management of crises
related to migration;

e aregulation to address situations of force majeure;

e arecommendation on cooperation on search and rescue; and

e guidance on the non-criminalisation of search and rescue.

The Pact is intended to provide:

“a set of regulations and policies to create a fairer, efficient, and more
sustainable migration and asylum process for the European Union. ... [It] is
designed to manage and normalise migration for the long term, providing
certainty, clarity and decent conditions for people arriving in the EU. It also

79 ‘Kerry humanitarian Sean Binder urges Greek Supreme Court to dismiss spy trial’ (Irish Examiner, 16
May 2023), available here, last accessed 14 December 2023.

80 Amnesty International, ‘Greece: Prosecution appeal prolongs ordeal of rescue workers Sean Binder and
Sarah Mardini’ (16 May 2023), available here, last accessed 14 December 2023.
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seeks to establish a common approach to migration and asylum that is based
on solidarity, responsibility, and respect for human rights”.8!

Commenting on the Pact on 6 October 2020, the Minister for Justice, Simon Coveney, T.D.,
stated: “[t]he publication of the Migration Pact proposals represents an opportunity to renew and
intensify efforts to agree a common approach and put in place more effective and humane
arrangements to manage the considerable migratory pressures that Europe continues to face.”

Infographic 1: New Pact on Migration and Asylum of the EU®?
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81 European Commission, ‘What is the New Pact on Migration and Asylum of the EU’ see here, last
accessed 14 December 2023.

82 This infographic is replicated from the European Commission website; see here, last accessed 14
December 2023.
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Implementation of the Pact

A number of actions have already been undertaken to give effect to the Pact. In 2020, the
European Commission adopted Recommendation (EU)2020/1365, which requires EU Member
States to cooperate with each other, the European Commission and the European Contact Group
on Search and Rescue in relation to SAR activities carried out by private vessels with a view to
reducing deaths at sea and ensuring effective migration in compliance with obligations under
relevant international and EU law. The European Commission also issued Guidance on the EU
Facilitation Directive in 2020, as discussed above.

On 22 June 2022, the Council of the EU agreed positions on the proposed Eurodac and screening
regulations to form the basis of negotiations with the European Parliament.

On 8 June 2023, the Council of the EU agreed a negotiating position on two of the most important
legislative measures proposed under the Pact: the asylum procedure regulation and the asylum
and migration management regulation. According to the Council’s press release, the asylum
procedure regulation will;

e establish a common procedure for EU Member States when people seek international
protection;

¢ streamline the procedural arrangements, for example, regarding the length of the process;

e establish common standards concerning the rights of asylum seekers; and

e prevent the abuse of the system by placing obligations on applicants to cooperate with the
authorities.

The Press Release also indicates that the proposed asylum and migration management
regulation, once finalised, will update and replace the Dublin IIl Regulation, including by
streamlining the existing rules and shortening the applicable time limits for determining which EU
Member State is responsible for examining an application for international protection.

The Press Release states that in order to “balance the current system whereby a few member
states are responsible for the vast majority of asylum applications, a new solidarity mechanism is
being proposed”. It explains that under the proposed mechanism, States can demonstrate
solidarity by: (i) accepting an allocation of relocated international protection applicants; (i) making
a financial contribution to a solidarity fund of at least €20,000 per applicant not relocated; and/or
undertaking alternative solidarity measures, for example, deploying personnel to States dealing
with large numbers of asylum seekers or providing capacity building support to those countries.
The Press Release indicates that EU Member States will enjoy full discretion as regards how they
demonstrate solidarity and will not be obliged to carry out relocations.

Poland and Hungary voted against the proposals that comprise the negotiating position, whereas
Bulgaria, Malta, Lithuania and Slovakia abstained from the vote.®® The proposals agreed by the
Council of the EU on 8 June 2023 now form the basis for negotiations by the Council presidency
with the European Parliament.

8 Laura Fletcher, ‘EU’s ‘historic” asylum seeker hosting deal explained’ (RTE, 9 June 2023) available here,
last accessed 14 December 2023.
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In statements issued on 9 June 2023, the Minister for Justice, Helen McEntee T.D., and the Minister
of State with Responsibility for Law Reform, James Browne T.D., welcomed the Council’s
agreement on these two key measures. Minister McEntee stated that these measures seek to
create “a fairer, more efficient, and more sustainable migration and asylum system across the EU
Member States”. Commenting on the measures in a written answer to a parliamentary question
concerning immigration on 20 June 2023, Minister McEntee stated:

“My Department will continue to participate in the negotiation of these
measures when discussions with the European Parliament begin and
will continue to examine the proposals and their impact on Ireland, with a
view to making recommendations to Government on whether or not to
opt-in to the measures, once they are adopted. As the Deputy will be
aware, opt-ins under Protocol 21 are subject to the approval of the
Houses of the Oireachtas.”

As noted previously, Ireland has an option, provided for in Article 3.1 of Protocol 21 to the TFEU,
to opt-in to proposals presented to the Council in the area of freedom, security and justice.

On 4 October 2023, the Council of the EU reached an agreement on the proposed regulation
concerning situations of crisis and force majeure in the field of migration and asylum.8* This
position will form the basis for negotiations between the Council Presidency and the European
Parliament.®®

Critique of the New Pact on Migration and Asylum

Whilst welcoming the proposed solidarity mechanism, ECRE (an alliance of 117 NGOs) has been
mainly critical of the proposals included in the New Pact on Migration and Asylum and of the
negotiating positions adopted by the Council of the EU in relation to same.? ECRE asserts that
the proposed procedural rules do not address the major “dysfunction of the system, the Dublin
rules, which escape largely intact”.?” It also alleges that the proposals will transfer responsibility
for refugees to countries outside EU territory without increasing the likelihood that these States
will be willing to host people returned from EU Member States.%

The 2021 Study of the ‘EU Approach on Migration in the Mediterranean’, which was prepared at
the request of the European Parliament’'s Committee on Civil Liberties, Justice and Home Affairs,
examined the Pact. It concluded that the focus, which the Pact places “on externalisation of
protection obligations and containment of refugees and migrants in transit countries will render
the EU hostage to the whims of foreign political forces”.®

84 Council of the EU, ‘Migration policy: Council agrees mandate on EU law dealing with crisis situations’ (4

October 2023) available here, last accessed 13 December 2023.

85 |bid.

86 ECRE, ‘Editorial: Migration Pact Agreement Point by Point’ (9 June 2023) see here, last accessed 13
December 2023.

87 |bid.

88 |bid.

89 Violeta Moreno-Lax et. al., ‘The EU Approach to Migration in the Mediterranean’ (2021) p. 14, see here,
last accessed 14 December 2023.
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