Seirbhis Leabharlainne 7 Taighde
Library & Research Service

Spotlight

Environmental, Social
and Governance
(ESG), and Sustainable
Development

The Legal and Regulatory Framework
In Ireland

Dr. Caroline Sweeney, Senior Parliamentary Researcher (Law)

2 October 2023

Abstract
This Spotlight:

e examines the legal and regulatory framework concerning ESG and sustainable
development in Ireland;

considers the importance of ESG for key stakeholders;

discusses legislative and policy developments at the EU and domestic levels;
identifies supports for companies transitioning to ESG-friendly practices; and
compares Ireland’s performance against other EU and OECD Member States in
promoting sustainable development and managing ESG-related risks.

N\ Tithe an
Oireachtais
/ Houses of the
\7" /7 Oireachtas




Library & Research Service | Environmental, Social and Governance (ESG), and

Sustainable Development

Oireachtas Library & Research Service, 2023. L&RS Spotlight: Environmental, Social and
Governance (ESG), and Sustainable Development. No. 1 of 2023.

No liability is accepted to any person arising out of any reliance on the contents of this paper. Nothing herein constitutes
professional advice of any kind. This document contains a general summary of developments and is not complete or
definitive. It has been prepared for distribution to Members to aid them in their parliamentary duties. Some papers, such
as a Bill Digest, are prepared at very short notice. They are produced in the time available between the publication of a
Bill and its scheduling for second stage debate. Authors are available to discuss the contents of these papers with
Members and their staff but not with members of the general public.

© Houses of the Oireachtas 2023




Library & Research Service | L&RS Spotlight 2

Contents
Glossary and ADDIEVIALIONS .........cii i e e e e et e s e e e e e e ea et e e aearaanae 4
SUMMArY N0 KEY MESSAUES .....uuuuiuiiiiiiiiiiiiiiiitiiiiiieseesbes bbb see s s sssssssesssnnnennes 5
Chronology of recent policy and legislative developments at the EU & national level.................... 10
INEFOAUCTION ... 13
What is ESG: Definitions and CONCEPLS ... ..coieeieeieeeeeeee e 13
Why is ESG important and who are the main stakeholders?............ovviiiiiiiieiiiiii e, 14
Governments, policymakers and 1egislators ... 14
Regulatory, supervisory and enforcement DOdIES..............uuuiiiiiiiiiiiiiiiiiie 16
Companies, investment management firms and financial advisors...............ccccovvviiiiieni e, 18
INVESLOrs and SNAr€NOIAEIS .........u e e e e e e e e e et e e eees 20
Consumers and Civil SOCIiety OrganiSAtIONS ...........uiiiiiiiei i e e e e e e e e e eaaee 20
0] 0 = 21
Comparative performance of States in promoting sustainable development and ESG. .................. 21
The UN Sustainable Development Goals Index (UNSDG INdEeX).......cceeeieeeiiiiiiiiiiiiieeeeeceiiiiinnn, 21
Ireland’s National Implementation Plan for Sustainable Development 2022-2024 ...........ccccccovciveennnnne. 22
RLALCRS ] 11101V o [ To 1= PP ORI 24
Global Risk Profile’s ESG INAEX ....cciiiiieiieeieeee e 25
EU legislation imposing ESG reporting obligations...............cooviiiiiiiiii 26
The EU’s ordinary legislative procedure and delegated acts ..........ccccceeveeeiiiiiiiiiiiin e, 27
The Non-Financial Reporting Directive (NFRD)...........ccouviiiiiiiiiiiiiiiiiiieeeeeeeeeeeeeeeeee 27
Obligations iMPOSEd UNAEN NFRD ..........uuuiiiiiiiiiiiiiiiieeeieieseeeeereeeeeeerrerareerree—e—.—e.——————————————————————————————. 28
The transposition of the NFRD into dOMESHIC JAW.........oouuiiiiiiiiiieiiiie e 28
The NFRD and the Taxonomy ReQUIALION ...........oiiiiiiiiiiiii it e e s 29
Replacement of the NFRD With the CSRD ..........uiiiiiiiieiiee et 29
The Corporate Sustainability Reporting Directive (CSRD)..........ccuvviiiiiiiiiiiiiiiiiiiiiiiiiiiiiieeeeeeee 29
Some key changes under the CSRD as compared with the NFRD ... 30
PN o] o] o= 1110 ] g I o)l O3S 2 B LN PP 32
T2 E= g To =T g T I TSI ORI PR 32
The Sustainable Finance Disclosures Regulation (SFDR)..........ccouvviiiiiiiiiiiiiiiiiiiiiiiiiiiiiiieeeeeee 33
ACLOrS SUDJECE 10 the SFDR... ...t e e e e e sttt e e e e e s e bbb e et e e e e e e e annnbeeeeaaaaeas 33
Obligations IMposed UNAer the SFDR ......cciciiiiiiiiieee e e e e e s s re e e e e e s s sssrarereeeeeeennnnes 34
Regulatory TeChNICal STaNUArAS .........ceiviiiiiiiiiiiir e e e s e e e e e s st e e e e e e s e e nnreneees 36
APPIICation Of the SFDR ... .. ..o e e e e e e s e e et e e e e s snsteaeeeeeeeseassnnaenneaeeesaannnes 36

The SFDR and the Taxonomy ReQUIALION ..........c..uiiiiiiie e e e e e e e e e e e e e nnnes 37



Library & Research Service | Environmental, Social and Governance (ESG), and 3

Sustainable Development

The Taxonomy REQUIALION ..........ouiiiii e e e e e e e e e e e e e e eaaaa s 37
Definition of an environmentally sustainable eConomiC aCtiVILY ...........ccooiiiiiiiiiii e 37
Scope of application of the Taxonomy RegUIALION ..........ccoiiiiiiiiiiiiieiiiee e 39

Delegated acts that incorporate sustainability into EU legislation .............cccccoeeiiiiiiiiiiiieenee, 41

The Capital Requirements Regulation (EU) NO 575/2013 ........cooovviiiiiiiiiiiiiiiiiiiiiieieeeeeeeeeeeeeeee 41

The Low Carbon Benchmarks Regulation (EU) 2019/2089 ............coiiiiiiieeiiieiiiiiie e, 42

EUrOPEAN ClIMETE LAW ... .uuiiiiiiiiiiiiiiiieiie e nnnnes 42
Ireland’s Climate ACLION PIAN .........oouiiii et e e 43

Gender Balance on Corporate Boards DIr€CHVE...........ccooviviiiiiieieeeeeeeee e 45

Anticipated EU legislation concerning ESG..........cooiiiiiiiiiiiiiiiin e 45

Proposed EU Social Taxonomy REJIME .........uuuuiuiiiiiiiiiiiiiiiiiiiiiiiiiiiiiiebiesaeeeeeeesesneeeeeneenneenennnaee 46

Proposed Corporate Sustainability Due Diligence DIreCtive .........ccccoeeeeiiiiiiiiiiiii e, 46
Proposed Scope of Application Of the CSDDD .........ccciiiiiiiiiiiiiiiiieieeeeeeeeeeeeeeeee e eeseaeseserererereaeaene 47
Obligations under the PropOSEU CSDDD ..........uuuuuuuiueiriiririeereeireerrreeerereeerr——————————————————————————————————————. 47

Proposed European Green Bond Standard Regulation ..............cccoeiiiiiiiiiiiiiii e, 49

Proposed changes to the EU Securitisation Framework..............cooiiiiiiiiiiiiiiii e 49

Potential EU Regulation 0N ESG RaAtINGS ......coiiiiiiiiiiiiiie ettt 50

Other relevant EU legislation that promotes sustainable development and business practices.....51

The EU EMISSIONS Trading SYSTEIM ......coviiiiiiiiiiiiiiiiiieeeee ettt 51

The Renewable ENergy DIr€CHVE Hl........coooviiiiiiiiii e e e 52

The Energy Labelling REQUIALION ...........oooiiiiiiiiiiiiiiiiiiieeeeeeeeeeeeee e 53

International standards and codes that promote ESG ... 53
Obligations concerning ESG and sustainable development under International Law .................... 55
Additional domestic legislation Of releVanCe ... 55
The Circular Economy and Miscellaneous Provisions Act 2022 ..........ccooeeviiiiiiiiiiini e 55
Licensing of activities with an environmental IMPACT..............uuuuuiiiiiiiiiiiiiii 57
Miscellaneous dOMESLIC [EQISIATION ...........uuuuuuiiiiiiiiiiiiiiiiiiib bbb eeeeeeannenee 59
Supports for Irish companies in making the transition to more ESG-friendly practices .................. 59

‘Sustainability’ clauses in company contracts and constitutions ............ccccccceeei e, 61
CONCIUSION . 61
Suggested fUMNEr FEAAING . ... .. . uueiiiiiiiiiie bbb nnennnnes 63
Appendix [: List of additional relevant legislation ..............cccooeuiiiiiii e 65

(@0 1 = o 66



Library & Research Service | L&RS Spotlight

GLOSSARY AND ABBREVIATIONS

AIFM Alternative Investment Fund Manager

BER Building Energy Rating

CAP23 Climate Action Plan 2023

CEA Corporate Enforcement Authority

CRR Capital Requirements Directive

CRU Commission for Regulation of Utilities

CSDDD Corporate Sustainability Due Diligence Directive (forthcoming)
CSRD Corporate Sustainability Reporting Directive

CTB EU Climate Transition Benchmark

EBA European Banking Authority

ECB European Central Bank

EFRAG European Financial Reporting Advisory Group

EIA Environmental Impact Assessment

ELV emission limit values

EPA Environmental Protection Agency

ESAs European Supervisory Authorities

ESG environmental, social and governance

ESRS European Sustainability Reporting Standards

EU ETS EU Emissions Trading System

EUGBS European Green Bond Standard

FMP financial market participant

GRI Global Reporting Initiative

IE licence Industrial Emissions licence

IFRS International Financial Reporting Standards

IPC licence Integrated Pollution Control licence

LEED Leadership in Energy and Environmental Design

MIFID II Second Markets in Financial Instruments Directive

NFRD Non-Financial Reporting Directive

OECD Organisation for Economic Co-operation and Development
PAB EU Paris-Aligned Benchmark

RED I Renewable Energy Directive

RTS Regulatory Technical Standards

SDG Sustainable Development Goal

SEAI Sustainable Energy Authority of Ireland

SFDR Sustainable Finance Disclosures Regulation

SMEs small and medium-sized enterprises

TCFD Task Force on Climate-related Financial Disclosures
UCITS Undertakings for Collective Investment in Transferable Securities
UNFCCC United Nations Framework Convention on Climate Change
UNSDR UN Sustainable Development Report
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With July 2023 officially the hottest month on record,! global attention is again focused on the
urgent need to address the climate crisis and transition to more sustainable ways of living and
doing business. Environmental, social and governance (ESG) forms part of this effort. This
Spotlight examines the legal and regulatory framework concerning ESG and sustainable
development in Ireland.

Broadly speaking, ESG concerns the impact of an organisation’s operations and
products on the environment, public health and safety, and the quality of life of
its employees and the wider public.

ESG extends to issues such as sustainability, waste management and greenhouse gas emissions;
equality, diversity and inclusion; and governance, accountability and corruption. ESG investing,
sometimes referred to as sustainable investing, has been described as “the process of making
investment decisions based on the combination of financial factors along with environmental,
social and governance factors”.? Andrew Michael, an editor at Forbes, observes that whilst “[o]nce
dismissed as a virtuous concept that potentially compromised portfolio returns, ESG investing has
moved centre-stage within the global investment arena in recent years”.3

Indeed, companies and investment management firms are facing increasing pressure from
regulators, individual and institutional investors,* consumers, shareholders, proxy advisory firms,®
rating agencies,® employees and lenders to integrate ESG factors and risks into their decision-
making processes and offer sustainable products and investment opportunities. In order to
maintain global competitiveness and promote sustainable development, governments are also
developing policies to incentivise more ESG-friendly business and investment practices.

In recent years, ESG disclosures have also become a matter of legal obligation. A comprehensive
legal and regulatory framework has emerged, which requires companies, investment management
firms, financial advisors and other relevant actors in the financial services sector to publicly and
accurately disclose the extent to which they incorporate ESG factors into their policies and
operations. The shift towards mandatory reporting largely reflects policy and legislative
developments at the EU level. As observed by Derina Bannon, the legal and regulatory manager at
Deloitte Ireland, “ESG is no longer the latest hot topic or buzzword in asset management, it is
forming the basis of a new regulatory regime for the sector”.” A core rationale for this expanding

1 World Meteorological Organization, ‘July 2023 confirmed as hottest month on record’ (14 August 2023)
available here.

2 Robert Sheen, ‘Why ESG isn'’t just going to go away’ (Forbes, 28 July 2023) available here.

3 Andrew Michael, ‘ESG investing: the only way is ethics - or is it?’ (Forbes, 6 June 2023) available here.

4 Institutional investors are entities that invest money on behalf of others, for example, pension funds.

5 Proxy advisory firms advise institutional investors, including regarding how to vote at general meetings.

6 Credit rating and investment research agencies such as Moody’s, S&P, Fitch and MCSI have started to
incorporate ESG factors into their risk assessments of governments. See: Marla Orenstein and Brendan
Cook, ‘ESG: ‘Why should governments care and what can governments do’ (Canada West Foundation
2022), at p. 3, available here.

7 Derina Bannon, ‘Environmental, Social and Governance (“ESG”): The European Regulatory Journey’

(Deloitte Ireland, undated) available here.


https://public.wmo.int/en/media/news/july-2023-confirmed-hottest-month-record
https://www.forbes.com/sites/forbeshumanresourcescouncil/2023/07/28/why-esg-isnt-just-going-to-go-away/?sh=2f34ec5e767b
https://www.forbes.com/uk/advisor/investing/what-is-esg-investing/
https://cwf.ca/research/publications/new-report-esg-why-should-governments-care-and-what-can-governments-do/
https://www2.deloitte.com/ie/en/pages/financial-services/articles/esg-european-regulatory-journey.html
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ESG regulatory framework is the need to combat greenwashing and enable investors and
consumers to examine the ESG credentials of businesses and financial products using reliable and
easily comparable information.

Greenwashing has been described as “an attempt by a company or organisation
to mislead the public about its level of positive ESG impact”.

[Chartered Accountants Ireland (2022) available here]
The results of a recent survey published by the Compliance Institute, the professional body for

compliance professionals in Ireland, suggests that there is strong support amongst the Irish public
for legal measures to combat greenwashing.®

The mandatory ESG disclosures are becoming increasingly comprehensive, technical and far-
reaching, with many small and medium-sized enterprises (SMEs) now falling within their scope, both
directly and indirectly. However, some recent surveys (see, for example, here and here) reveal a
lack of understanding amongst many Irish companies regarding the new rules. Accordingly, it is
important that they have the support necessary to enable them to comply with their ESG reporting
obligations and ultimately transition to more ESG-friendly business practices. It should be noted in
this regard that a number of training, mentoring and financial supports have already been made
available, as outlined on the Citizens Information website and discussed in this Spotlight.

This Spotlight offers definitions of core concepts and discusses the importance of ESG factors for
key stakeholders, including governments, regulators, businesses, investment management firms,
investors, consumers, shareholders, employees, civil society organisations and lenders.

In addition, the Spotlight compares the performance of several EU and OECD States, including
Ireland, in promoting sustainable development and addressing ESG-related risks. Notably in this
regard, the 2023 UN Sustainable Development Report (UNSDR), which measures the progress of
UN Member States in achieving the UN Sustainable Development Goals (SDGSs), ranks Ireland in
17" position out of 166 States in total.’ In comparison, Ireland was ranked in 9" place in 2022.%°
The 2023 UNSDR indicates that Ireland continues to face major challenges in achieving four
SDGs: zero hunger, climate action, partnerships for the goals, and responsible consumption and
production.*! The Environmental Protection Agency and the Climate Change Advisory Council
projected in June and July 2023 respectively that, based on the current rate of policy
implementation, Ireland will not meet the targets included in its first and second five-year carbon
budget periods.*?

The UNSDR’s Spillover Index measures the spillover effects of globalization, essentially when one
country’s actions generate benefits or impose costs on another country in the form of
environmental and social impacts embodied in trade, economy and finance, and security.** A

8 Compliance Institute, ‘Widespread public support for recent EU intervention to combat greenwashing’ (16
April 2023) available here.

9 UN, Sustainable Development Report 2023 (June 2023) at p.25, available here.

10 UN, Sustainable Development Report 2022 (June 2022) at p.14, available here.

11 UN, Sustainable Development Report 2023 (June 2023) at p.37, available here.

12 EPA, ‘Ireland projected to fall well short of climate targets, says EPA’ (1 June 2023) available here; and
Climate Change Advisory Council, ‘Annual Review 2023’ (2023) Summary, available here.

13 UNSDR, Spillover Rankings, see here.


https://www.compliance.ie/Public/Public/About_Us.aspx?hkey=9748a573-ab0d-464d-9521-53341ba32a89
https://www.compliance.ie/Public/public/Lack%20of%20understanding%20of%20new%20EU%20anti-greenwashing%20rules%20research%20shows.aspx
https://www.irishtimes.com/business/economy/2023/01/25/just-17-of-irish-employers-aware-of-their-esg-obligations/
https://www.citizensinformation.ie/en/employment/types-of-employment/self-employment/supports-for-businesses-going-green/
https://www.sustainabledevelopment.report/
https://www.compliance.ie/Public/public/Widespread-public-support-for-recent-EU-intervention-to-combat-greenwashing.aspx
https://www.sustainabledevelopment.report/
https://www.unsdsn.org/sdg-index-and-monitoring
https://www.sustainabledevelopment.report/
https://www.epa.ie/news-releases/news-releases-2023/ireland-projected-to-fall-well-short-of-climate-targets-says-epa.php
https://www.climatecouncil.ie/councilpublications/
https://dashboards.sdgindex.org/rankings/spillovers
https://www.charteredaccountants.ie/News/will-esg-reporting-become-a-new-licence-to-operate
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higher score means that a country causes more positive and fewer negative spillover effects.4
Ireland is ranked 151% on the UNSDR’s Spillover Index with a score of 60.62. Some of the reasons
for Ireland’s poor performance are listed as: scarce water consumption embodied in imports, SO,
(sulfur dioxide) emissions embodied in imports, CO, (carbon dioxide) emissions embodied in
imports, nitrogen emissions embodied in imports, corporate tax haven score, and shifted profits of
multinationals.*®

Some recently adopted and forthcoming EU legislation, for example, the Corporate Sustainability
Reporting Directive (CSRD), attempts to tackle detrimental ‘spillover’ effects, including by requiring
affected undertakings to disclose ESG-related information for their entire value chain.

An undertaking’s value chain includes “its own operations, its products and
services, its business relationships and its supply chains”

[CSRD, recital 31].

This Spotlight examines EU legislation concerning ESG. Whilst some of the EU Regulations and
Directives discussed are complex and contain interrelated requirements, the Spotlight endeavours
to make the overall framework as digestible and accessible as possible. In particular, it examines:

e the Non-Financial Reporting Directive (NFRD), which requires large public interest
companies (for example, banks and listed companies) to annually disclose information
concerning environmental matters, social and employee-related matters, respect for human
rights, and anti-corruption and bribery. The NFRD reporting obligations have been in effect
since 2018. The NFRD is gradually being replaced by the CSRD;

¢ the Corporate Sustainability Reporting Directive (CSRD), which entered into force on 5
January 2023 on a phased basis. EU Member States have until 16 June 2024 to transpose
it into domestic law. The CSRD imposes more qualitative and quantitative ESG reporting
requirements on in-scope undertakings which must provide information concerning the
impact of their operations, supply chains, business relationships and value chains on the
environment, society and human rights. The CSRD significantly extends the reach of ESG
reporting obligations, including to listed SMEs. Non-listed SMEs may also be called upon to
provide information to an in-scope company if they fall within that company’s value chain.
The CSRD obligations are being introduced on a phased basis so as to afford affected
undertakings time to prepare for the transition;

e the Sustainable Finance Disclosures Regulation (SEDR), which was adopted on 27
November 2019. The SFDR prescribes the sustainability disclosures required from financial
advisors and financial market participants (FMPs), for example, investment firms. It
imposes reporting obligations at the entity level (for example, regarding the integration of
sustainability considerations and risks into the decision-making processes/advice of FMPs
and financial advisors) and at the product level. At product level, FMPs must make

4 Ibid.
15 Ibid.


https://dashboards.sdgindex.org/rankings/spillovers
https://www.lexology.com/library/detail.aspx?g=ab8e6add-f845-4606-a500-6b844d482d49
https://eur-lex.europa.eu/legal-content/EN/TXT/?uri=CELEX:32022L2464
https://eur-lex.europa.eu/legal-content/EN/TXT/?uri=CELEX:32022L2464
https://eur-lex.europa.eu/legal-content/EN/TXT/?uri=celex%3A32019R2088
https://eur-lex.europa.eu/legal-content/EN/TXT/?uri=CELEX:32022L2464
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disclosures at the pre-contractual stage and in their periodic reporting in respect of financial
products that promote environmental and/or social characteristics or have sustainable
investment as an objective. The general phase 1 SFDR requirements have been applicable
since 1 March 2021. The remaining phase 2 requirements have been applicable since 1
January 2023 and require adherence to Regulatory Technical Standards, which specify the
content, methodology and presentation of product-level SFDR disclosures;

e the Taxonomy Requlation, which entered into force on a phased basis on 12 July 2020. It
imposes additional reporting requirements on undertakings, which are subject to the NFRD,
CSRD and SFDR. It also seeks to provide objective criteria for determining whether
economic activities can be considered to contribute substantially to six environmental
objectives set out in the Taxonomy Regulation. It is supplemented by delegated acts, which
set out technical screening criteria. The Taxonomy Climate Delegated Act outlines the
technical screening criteria for determining whether an economic activity can be considered
to contribute substantially to climate change mitigation and climate change adaptation. It
has applied since 1 January 2022. On 27 June 2023, the European Commission adopted a
proposed Environmental Delegated Act (available here), which outlines technical screening
criteria for determining whether an economic activity may be considered to be contributing
substantially to the remaining four (non-climate) environmental objectives included in the
Taxonomy Regulation.® It has been transmitted to the Commission’s co-legislators, the
European Parliament and the Council of the EU, for scrutiny;

¢ the Capital Requirements Regulation (CRR), which entered into force on 1 January 2014. It
requires credit institutions and investment firms to disclose prudential information on capital
and risk exposures. The European Banking Authority published new implementing technical
standards on disclosures concerning ESG risks on 24 January 2022 (available here). In-
scope credit institutions and investment firms had to make their first disclosures under the
new standards by 30 June 2023;

e the EU Low Carbon Benchmarks Requlation, which entered into force on 10 December
2019. It seeks to promote uniformity and transparency in the application of low-carbon
indices. It introduces two new categories of benchmark: the EU Climate Transition
Benchmark (CTB) and the EU Paris-Aligned Benchmark (PAB). It outlines the distinct
requirements, which must be satisfied in order for a benchmark to be classified as a CTB or
a PAB respectively. The obligations imposed under the Regulation came into effect on a
phased basis between 30 April 2020 and 31 December 2022;

o the Climate Law Regulation (“European Climate Law”), which entered into force on 29 July
2021. This Regulation is also relevant to the area of ESG in that it seeks to ensure that all
EU policies in areas such as climate, energy, transport and taxation, are directed toward
the achievement of carbon neutrality in the EU territory by 2050.%7 It obliges EU institutions
and Member States to implement measures aimed at achieving carbon neutrality and

16 The non-climate environmental objectives are: sustainable use and protection of water and marine
resources, transition to a circular economy, pollution prevention and control, and protection and restoration
of biodiversity and ecosystems.

17 European Commission, ‘European Climate Law’, available here.


https://www.eba.europa.eu/regulation-and-policy/transparency-and-pillar-3/joint-rts-esg-disclosure-standards-financial-market-participants
https://eur-lex.europa.eu/legal-content/EN/TXT/?uri=CELEX:32020R0852
https://eur-lex.europa.eu/legal-content/EN/TXT/?uri=celex%3A32021R2139
https://finance.ec.europa.eu/regulation-and-supervision/financial-services-legislation/implementing-and-delegated-acts/taxonomy-regulation_en
https://eur-lex.europa.eu/legal-content/EN/TXT/?uri=celex%3A32013R0575
https://www.eba.europa.eu/about-us/eba-at-a-glance
https://www.eba.europa.eu/eba-publishes-binding-standards-pillar-3-disclosures-esg-risks
https://eur-lex.europa.eu/legal-content/EN/TXT/?uri=celex:32019R2089
https://eur-lex.europa.eu/legal-content/EN/TXT/?uri=CELEX:32021R1119
https://climate.ec.europa.eu/eu-action/european-green-deal/european-climate-law_en
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monitoring progress in this regard.® At the domestic level, the Climate Action and Low
Carbon Development Act 2015, as amended by the Climate Action and Low Carbon
Development (Amendment) Act 2021, makes the attainment of carbon neutrality by 2050 a
national climate objective; and

e the Gender Balance on Corporate Boards Directive, which was adopted on 23 November
2022 and entered into force on approximately 27 December 2022.1° EU Member States
have two years to transpose this Directive into domestic law.? It will require large, listed EU
companies to ensure that by 30 June 2026, 40% of non-executive director positions, or
33% of all director positions, are filled by members of the under-represented sex.?

In addition, the Spotlight discusses proposed EU legislation concerning ESG, including:

e a proposed Directive on Corporate Sustainability Due Diligence (CSDDD) (see here and
here), which seeks to impose due diligence obligations on large EU companies and certain
non-EU companies concerning actual and potential adverse impacts of their operations on
the environment and the enjoyment of human rights;

e a proposed regulation establishing a European Green Bond Standard (EUGBS) to operate
as a voluntary “gold standard” for the use of green bonds by companies and public
authorities seeking to raise funds on capital markets to finance large-scale investments;?

e apossible EU social taxonomy regime, which would operate as a classification system for
determining whether an economic activity is sustainable from a social perspective;?® and

e apossible EU Regulation aimed at regulating the operation of ESG rating agencies.?

The Spotlight also considers additional EU and domestic legislation and policy initiatives that seek
to promote sustainable development, for example, the EU Emissions Trading System and the
Circular Economy and Miscellaneous Provisions Act 2022.

18 |bid.

19 European Sources Online, ‘Directive (EU) 2022/2381 on improving the gender balance among directors of

listed companies and related measures’ (7 December 2022) available here.

20 Suzanne Kearney, ‘New Gender Balance Targets on Boards of EU Listed Companies’ (Arthur Cox Insights

Blog, 25 November 2022) available here.

21 |bid.

22 European Commission, ‘Strategy for financing the transition to a sustainable economy’ (6 July 2021)
available here.

23 Platform on Sustainable Finance, ‘Final Report on Social Taxonomy’ (February 2022) pp 7-8, available
here.

24 European Commission, ‘Sustainable Finance Factsheet’ (June 2023) available here.


https://revisedacts.lawreform.ie/eli/2015/act/46/revised/en/html
https://revisedacts.lawreform.ie/eli/2015/act/46/revised/en/html
https://www.irishstatutebook.ie/eli/2021/act/32/enacted/en/print.html
https://www.irishstatutebook.ie/eli/2021/act/32/enacted/en/print.html
https://eur-lex.europa.eu/eli/dir/2022/2381/oj
https://eur-lex.europa.eu/legal-content/EN/TXT/?uri=CELEX%3A52022PC0071
https://commission.europa.eu/business-economy-euro/doing-business-eu/corporate-sustainability-due-diligence_en
https://finance.ec.europa.eu/sustainable-finance/tools-and-standards/european-green-bond-standard_en
https://www.irishstatutebook.ie/eli/2022/act/26/
https://www.europeansources.info/record/proposal-for-a-directive-of-the-european-parliament-and-of-the-council-on-improving-the-gender-balance-among-non-executive-directors-of-companies-listed-on-stock-exchanges-and-related-measures/
https://www.arthurcox.com/insights/new-gender-balance-targets-on-boards-of-eu-listed-companies/
https://finance.ec.europa.eu/publications/strategy-financing-transition-sustainable-economy_en
https://commission.europa.eu/system/files/2022-03/280222-sustainable-finance-platform-finance-report-social-taxonomy.pdf
https://finance.ec.europa.eu/sustainable-finance/tools-and-standards/eu-taxonomy-sustainable-activities_en#:~:text=The%20EU%20taxonomy%20is%20a,the%20European%20Green%20Deal%20objectives.
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December 2014: the Non-Financial Reporting Directive (NFRD) enters into force. EU Member
States have two years to transpose it into domestic law.

10 December 2015: Climate Action and Low Carbon Development Act 2015 is signed into law.

19 July 2017: the National Mitigation Plan is published, which includes 100 actions for
ministers and public bodies with a view to helping Ireland to transition to a low carbon, climate
resilient and environmentally sustainable economy by 2050.

2018: NFRD reporting obligations commence in respect of the previous financial year.

19 January 2018: Ireland's first statutory National Adaptation Framework is published, which
outlines the national strategy to reduce Ireland’s vulnerability to the negative effects of climate
change and to avail of positive impacts. It was developed under the Climate Action and Low
Carbon Development Act 2015.

8 March 2018: the European Commission adopts an Action Plan on Financing Sustainable
Growth, which includes key actions and legislative proposals aimed at: (i) reorienting capital
flows towards a more sustainable economy, mainstreaming sustainability into risk management,
and (iii) fostering transparency and long-termism.

May 2019: Dail Eireann declares a climate and biodiversity emergency.
27 November 2019: the Sustainable Finance Disclosures Regulation (SEDR) is adopted.

December 2019: the European Commission adopts the European Green Deal, which includes
proposals aimed at reducing the EU’s net greenhouse gas emissions by at least 55% by 2030,
as compared with 1990 levels, and making the EU carbon neutral by 2050.

10 December 2019: The EU Low Carbon Benchmarks Requlation enters into force and its
obligations become applicable on a phased basis from 30 April 2020 to 31 December 2022.

2020: in Friends of the Irish Environment CLG v Government of Ireland, the Supreme Court
guashes the Government’s National Mitigation Plan for 2017-2022 because it didn’t specify with
sufficient clarity how the transition to a low carbon, sustainable economy by 2050 would be
achieved, as required under the Climate Action and Low Carbon Development Act 2015.

12 July 2020: the Taxonomy Requlation enters into force on a phased basis.

10 March 2021: the phase 1 SFDR requirements become applicable for financial market
participants and financial advisors.

6 July 2021: the European Commission adopts a Sustainable Finance Strateqy, which includes
initiatives to tackle climate change and incentivise sustainable investments.

23 July 2021: the Climate Action and Low Carbon Development (Amendment) Act 2021 is
signed into law. It provides a roadmap for achieving a 51% reduction in overall greenhouse gas
emissions by 2030 (relative to 2018 levels) and achieving net-zero emissions by 2050.
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https://www.lexology.com/library/detail.aspx?g=ab8e6add-f845-4606-a500-6b844d482d49
https://www.irishstatutebook.ie/eli/2015/act/46/enacted/en/html
https://www.gov.ie/en/publication/48d4e-national-mitigation-plan/
https://www.gov.ie/en/publication/fbe331-national-adaptation-framework/#:~:text=Ireland%27s%20first%20statutory%20National%20Adaptation,to%20avail%20of%20positive%20impacts.
https://finance.ec.europa.eu/publications/renewed-sustainable-finance-strategy-and-implementation-action-plan-financing-sustainable-growth_en
https://finance.ec.europa.eu/publications/renewed-sustainable-finance-strategy-and-implementation-action-plan-financing-sustainable-growth_en
https://www.rte.ie/news/environment/2019/0509/1048525-climate-emergency/
https://eur-lex.europa.eu/legal-content/EN/TXT/?uri=celex%3A32019R2088
https://commission.europa.eu/strategy-and-policy/priorities-2019-2024/european-green-deal_en
https://eur-lex.europa.eu/legal-content/EN/TXT/?uri=celex:32019R2089
https://www.courts.ie/acc/alfresco/681b8633-3f57-41b5-9362-8cbc8e7d9215/2020_IESC_49.pdf/pdf#view=fitH
https://www.gov.ie/en/publication/48d4e-national-mitigation-plan/
https://www.irishstatutebook.ie/eli/2015/act/46/enacted/en/html
https://eur-lex.europa.eu/legal-content/EN/TXT/?uri=CELEX:32020R0852
https://ec.europa.eu/info/publications/210706-sustainable-finance-strategy_en
https://www.irishstatutebook.ie/eli/2021/act/32/enacted/en/print.html
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29 July 2021: Climate Law Regulation (EU) 2021/1119 (the “European Climate Law”) enters
into force.

27 October 2021: the European Commission adopts a new EU Banking Package, which
includes proposals to strengthen the resilience of EU banks to ESG risks, including by requiring
them to incorporate ESG disclosures into their risk management processes.

1 January 2022: the Taxonomy Climate Delegated Act enters into force, which outlines the
technical screening criteria for determining whether economic activities may be considered to
be contributing substantially to climate change mitigation and climate change adaptation under
the Taxonomy Regulation. The Taxonomy Regulation provisions regarding climate change
mitigation and climate change adaptation apply from this date.

21 July 2022: the Circular Economy and Miscellaneous Provisions Act 2022 is signed into law
and aims to support Ireland’s transition to a circular economy.

October 2022: the Government publishes Ireland’s National Implementation Plan for
Sustainable Development 2022-2024.

23 November 2022: the Gender Balance on Corporate Boards Directive is adopted. It enters
into force on approximately 27 December 2022. EU Member States have two years to
transpose it into domestic law.

13 December 2022: the European Banking Authority publishes a roadmap for integrating ESG-
related risk considerations into the banking framework over the next three years.

21 December 2022: the Government launches the Climate Action Plan (CAP) 2023, the first
CAP following the introduction of carbon budgets and sectoral emissions ceilings. It recognises
the need to advance ESG best practices across the financial services sector.

1 January 2023: the Complementary Climate Delegated Act enters into force, which amends
the Taxonomy Climate Delegated Act so as to permit certain economic activities involving gas
and nuclear energy to be considered to be contributing substantially to climate change
mitigation and climate change adaptation.

1 January 2023: the phase 2 SFDR requirements become applicable for financial market
participants and financial advisors.

5 January 2023: the Corporate Sustainability Reporting Directive (CSRD) enters into force on a
phased basis. Ireland has until 16 June 2024 to transpose it into domestic law.

20 February 2023: amendments to the SFDR Regulatory Technical Standards enter into force
in relation to SFDR disclosures concerning financial products that commit to invest in
environmentally sustainable fossil gas and nuclear energy-related economic activities.

8 March 2023: Global Risk Profile publishes its 2022 global ESG Index, which measures and
aggregates ESG-related risks across three areas: the environment, human rights, and health
and safety. Ireland is ranked in 20" place, as compared with 14™ place in 2021.

9 March 2023: the Central Bank (Individual Accountability Framework) Act 2023 is signed into
law.



https://eur-lex.europa.eu/legal-content/EN/TXT/?uri=CELEX:32021R1119
https://ec.europa.eu/commission/presscorner/detail/en/ip_21_5401
https://eur-lex.europa.eu/legal-content/EN/TXT/?uri=celex%3A32021R2139
https://www.oireachtas.ie/en/bills/bill/2022/35/
https://www.gov.ie/en/publication/e950f-national-implementation-plan-for-the-sustainable-development-goals-2022-2024/
https://www.gov.ie/en/publication/e950f-national-implementation-plan-for-the-sustainable-development-goals-2022-2024/
https://eur-lex.europa.eu/eli/dir/2022/2381/oj
https://www.eba.europa.eu/about-us/eba-at-a-glance
https://www.eba.europa.eu/eba-publishes-its-roadmap-sustainable-finance
https://www.gov.ie/en/publication/7bd8c-climate-action-plan-2023/
https://eur-lex.europa.eu/legal-content/EN/TXT/?uri=CELEX:32022R1214
https://eur-lex.europa.eu/legal-content/EN/TXT/?uri=CELEX:32022L2464
https://globalriskprofile.com/
https://risk-indexes.com/esg-index-2022-global-decline-sustainability-performance/
https://www.oireachtas.ie/en/bills/bill/2022/75/
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30 March 2023: the European Parliament and the Council of the EU reach provisional
agreement on a proposed amendment to the Renewable Energy Directive (EU) 2018/2001,
(RED II) setting a new binding target of at least 42.5%, in terms of the overall share of energy to
be derived from renewable sources across the EU by 2030.

April 2023: the ECB’s 2022 assessment of European banks finds that the quality of information
in disclosures concerning climate and environmental risks is inadequate.

4 April 2023: the Work Life Balance and Miscellaneous Provisions Act 2023 is signed into law.

19 April 2023: the Effort Sharing Regulation (EU) 2023/857 is adopted and has since entered
into force. It imposes obligations on EU Member States with a view to reducing overall
emissions from sectors not covered by the EU Emissions Trading System.

25 April 2023: the Council of the EU adopts the Fit for 55 package, a set of legislative and
policy proposals, which seeks to ensure that EU policies correspond with EU climate goals. It
includes changes to the EU Emissions Trading System.

May 2023: the results of a survey by the Compliance Institute reveal a lack of understanding
amongst Irish companies regarding the CSRD reporting requirements.

1 June 2023: the Environmental Protection Agency projects that the first two five-year carbon
budgets will not be met by a significant margin.

21 June 2023: the 2023 UN Sustainable Development Report ranks Ireland in 17" place, as
compared with 9™ place in 2022.

21 June 2023: Ireland is ranked 1515 on the UNSDR’s Spillover Index.

27 June 2023: the European Commission adopts a proposed Environmental Delegated Act
(available here), which outlines the technical screening criteria for determining whether an
economic activity may be considered to be contributing substantially to the four (non-climate)
environmental objectives, including in the Taxonomy Regulation.

30 June 2023: credit institutions and investment firms are required to make disclosures
concerning ESG risks in accordance with new implementing technical standards drafted by the
European Banking Authority, which supplement the Capital Requirements Regulation.

25 July 2023: the Climate Change Advisory Council publishes its 2023 Annual Report, which
warns that at the current rate of policy implementation, Ireland will not meet the targets set in
the first and second carbon budget periods.

31 July 2023: the European Commission adopts a Delegated Act (available here) containing
proposed European Sustainability Reporting Standards to supplement the CSRD. It was
submitted to the European Parliament and the Council of the EU for scrutiny in August 2023.
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https://ec.europa.eu/commission/presscorner/detail/en/IP_23_2061
https://ec.europa.eu/commission/presscorner/detail/en/IP_23_2061
https://eur-lex.europa.eu/legal-content/EN/TXT/?uri=uriserv:OJ.L_.2018.328.01.0082.01.ENG
https://www.bankingsupervision.europa.eu/press/pr/date/2023/html/ssm.pr230421~213bf10fbe.en.html
https://www.oireachtas.ie/en/bills/bill/2022/92/
https://eur-lex.europa.eu/legal-content/EN/TXT/?uri=uriserv%3AOJ.L_.2023.111.01.0001.01.ENG&toc=OJ%3AL%3A2023%3A111%3ATOC
https://climate.ec.europa.eu/eu-action/eu-emissions-trading-system-eu-ets_en
https://www.consilium.europa.eu/en/policies/green-deal/fit-for-55-the-eu-plan-for-a-green-transition/
https://climate.ec.europa.eu/eu-action/eu-emissions-trading-system-eu-ets_en
https://www.compliance.ie/Public/public/Lack%20of%20understanding%20of%20new%20EU%20anti-greenwashing%20rules%20research%20shows.aspx
https://www.compliance.ie/Public/Public/About_Us.aspx?hkey=9748a573-ab0d-464d-9521-53341ba32a89
https://www.epa.ie/news-releases/news-releases-2023/ireland-projected-to-fall-well-short-of-climate-targets-says-epa.php
https://www.sustainabledevelopment.report/
https://dashboards.sdgindex.org/rankings/spillovers
https://finance.ec.europa.eu/regulation-and-supervision/financial-services-legislation/implementing-and-delegated-acts/taxonomy-regulation_en
https://eur-lex.europa.eu/legal-content/EN/TXT/?uri=celex%3A32013R0575
https://www.climatecouncil.ie/councilpublications/
https://finance.ec.europa.eu/regulation-and-supervision/financial-services-legislation/implementing-and-delegated-acts/corporate-sustainability-reporting-directive_en
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“To achieve more sustainable growth, everyone in society must play arole. The
financial system is no exception. Re-orienting private capital to more sustainable
investments requires a comprehensive rethinking of how our financial system
works. This is necessary if the EU is to develop more sustainable economic
growth, ensure the stability of the financial system, and foster more transparency
and long-termism in the economy.”

[European Commission, 8 March 2018, available here]

There has been a significant increase in the mandatory ESG reporting requirements imposed on
Irish companies, investment management firms and financial advisors in recent years. The shift
towards mandatory reporting largely reflects policy and legislative developments at the EU level
and the enhanced importance afforded to ESG by regulators, including the Central Bank of Ireland
and the European Central Bank (ECB).?®

This Spotlight examines the legal and regulatory framework concerning ESG in Ireland, focusing
on existing and anticipated EU Regulations and Directives. It also discusses other relevant
domestic and European legislative and policy initiatives that seek to promote sustainable
development and adherence to ESG factors. Some the recently adopted and anticipated legal
instruments significantly extend the nature and scope of the ESG-reporting obligations, including to
SMEs. Accordingly, the Spotlight also outlines some of the supports that are available to
companies in making the transition to more ESG-friendly practices.

The Spotlight offers definitions of core concepts and discusses the importance of ESG factors for
key stakeholders, including governments, regulators, businesses, investment management firms,
investors, shareholders, employees, consumers, civil society organisations, and lenders. In
addition, it compares the performance of several EU and OECD States, including Ireland, in
promoting sustainable development and addressing ESG-related risks.

DEFINITIONS AND CONCEPTS

The ESG regulatory framework is a framework of reporting obligations contained in
mandatory laws and voluntary guidelines, which helps relevant stakeholders, such as
investors, shareholders, regulators, employees and consumers, understand how
companies, investment management firms, financial advisors and other relevant actors
manage risks and opportunities related to environmental, social and governance factors.

25 Maedhbh Clancy and Suzanne Kearney, ‘Ireland: Environmental, Social and Governance Regulation
Comparative Guide’ (Arthur Cox, 31 August 2022) available here.


https://www.centralbank.ie/
https://www.ecb.europa.eu/home/html/index.en.html
https://www.mondaq.com/ireland/corporatecommercial-law/1226394/environmental-social-and-governance-regulation-comparative-guide
https://ec.europa.eu/commission/presscorner/detail/en/IP_18_1404
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Environmental factors concern the measures an organisation has in place to minimise
any potential negative impact its operations might have on the environment and the
organisation’s overall resilience against environmental-related risks.?® Examples of
relevant issues include carbon emissions, waste management practices, biodiversity loss,
and air and water pollution.

Social factors concern the organisation’s management of its relationships with
employees, customers, suppliers and other relevant actors, such as the communities
within which the organisation operates.?’ Examples of relevant issues include human
rights and equality, diversity and inclusion.

Governance factors concern the organisation’s leadership and governance standards.?
Examples of relevant issues include executive pay, shareholder rights, whistleblower
policies and safeguards against bribery and corruption.

Sustainable development is “development that meets the needs of the present without
compromising the ability of future generations to meet their own needs”.?°

Sustainable investing/ESG investing involves taking account of ESG factors when
making investment decisions.*°

A 2022 Report by Canada Western Foundation, an independent, public policy think tank, argues

that governments should pay attention to ESG because it:

o forms part of the government’s mandate to protect people, the environment and social and

institutional structures;
o influences business, foreign direct investment and competitiveness; and
e affects a government’s credit rating and borrowing costs.?!

26 See, e.g., CFA Institute, ‘ESG Investing and Analysis’, available here; and Kyle Peterdy, ‘ESG
(Environmental, Social, and Governance)’ (last updated 24 November 2022) available here.

27 See ibid.

28 See ibid.

29 UN-established World Commission on Environment and Development.

30 Gail Hurley, ‘Sustainable investing; where are we today?’ (UNDP, 6 May 2019) available here; and Robert

Sheen, ‘Why ESG isn’t just going to go away’ (Forbes, 28 July 2023) available here.

31 Marla Orenstein and Brendan Cook, ‘ESG: ‘Why should governments care and what can governments do’

(Canada West Foundation 2022), at p. 3, available here.


https://www.cfainstitute.org/en/research/esg-investing
https://corporatefinanceinstitute.com/resources/esg/esg-environmental-social-governance/
https://sustainabledevelopment.un.org/content/documents/5987our-common-future.pdf
https://www.undp.org/blog/sustainable-investing-where-are-we-today?utm_source=EN&utm_medium=GSR&utm_content=US_UNDP_PaidSearch_Brand_English&utm_campaign=CENTRAL&c_src=CENTRAL&c_src2=GSR&gclid=EAIaIQobChMIy_mqwbSr_AIVl8ftCh3ncwDnEAMYASAAEgKy1vD_BwE
https://www.forbes.com/sites/forbeshumanresourcescouncil/2023/07/28/why-esg-isnt-just-going-to-go-away/?sh=2f34ec5e767b
https://cwf.ca/research/publications/new-report-esg-why-should-governments-care-and-what-can-governments-do/
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In addition, an increasing number of international treaties and EU legislative instruments impose
obligations on the State concerning ESG.

ESG touches upon multiple policy areas, for example, climate action and environment, financial
services, business and trade, employment, energy and transport.

In order to maintain global competitiveness, it is necessary to ensure that policies, incentives and
regulatory frameworks are in place to promote sustainable businesses and investment
opportunities, minimise climate-related risks, and ensure comprehensive, transparent and reliable
ESG disclosures.

‘Increasingly, ESG is a point of differentiation that affects competitiveness both
for jurisdictions and the companies that operate within them. Sustainability
performance has become ‘table stakes,” and governments that don’t
explicitly grapple with these issues risk having others dictate how their
performance will be assessed.”

[Canada West Foundation (2022), p. 2, available here]

Companies and investment management firms are facing increasing pressure from institutional
investors,*? proxy advisory firms,3 rating agencies,* shareholders, employees, jobseekers,
lenders, consumers and civil society organisations to integrate ESG into all aspects of their
operations, adhere to their ESG reporting obligations, and offer sustainable products and
investment opportunities.®

Sustainable investments amounted to over USD$35 trillion in 2020, as compared with USD$30.6
trillion in 2018 and USD$22.8 trillion in 2016.%° ESG assets are expected to comprise over a third
(USD$50 trillion) of the projected total global assets under management (USD$140.5 trillion) by
2025.%7

An advance unedited version of the UN’s 2023 Global Sustainable Development Report calls upon
governments to send “clear market signals”, which encourage more sustainable and ESG-aligned
investments via new regulations, credible long-term policies and targets.*

Notably in this regard, in February 2022 the Department of Finance observed in its Ireland for
Finance Action Plan 2022 that the “transition to a low carbon economy requires significant
investment domestically, regionally, and internationally, and the international financial services
sector has an indispensable role in unlocking and facilitating such investments”.

82 |nstitutional investors are entities that invest money on behalf of others, for example, pension funds.

33 Proxy advisory firms advise institutional investors, including regarding how to vote at general meetings.

34 Credit rating and investment research agencies such as Moody’s, S&P, Fitch and MCSI have started to
incorporate ESG factors into their risk assessments of governments. See: Marla Orenstein and Brendan
Cook, ‘ESG: ‘Why should governments care and what can governments do’ (Canada West Foundation
2022), at p. 3, available here.

35 Robert Sheen, ‘Why ESG isn't just going to go away’ (Forbes, 28 July 2023) available here.

36 Global Sustainable Investment Alliance, ‘Global Sustainable Investment Review 2020’ (2021) available

here, and cited in the UN’s 2023 Global Sustainable Development Report (advance unedited version), p.105.

37 Bloomberg, ‘ESG Assets Rising to $50 Trillion Will Reshape $140.5 Trillion of Global AUM by 2025, Finds

Bloomberg Intelligence’ Bloomberg’ (21 July 2021) available here.

38 UN Global Sustainable Development Report (advance unedited version) (2023) p.96, available here.


https://www.gov.ie/en/publication/8eac2-ireland-for-finance-action-plan-2022/
https://www.gov.ie/en/publication/8eac2-ireland-for-finance-action-plan-2022/
https://cwf.ca/research/publications/new-report-esg-why-should-governments-care-and-what-can-governments-do/
https://www.forbes.com/sites/forbeshumanresourcescouncil/2023/07/28/why-esg-isnt-just-going-to-go-away/?sh=2f34ec5e767b
https://www.gsi-alliance.org/
https://www.bloomberg.com/company/press/esg-assets-rising-to-50-trillion-will-reshape-140-5-trillion-of-global-aum-by-2025-finds-bloomberg-intelligence/
https://sdgs.un.org/gsdr/gsdr2023
https://cwf.ca/wp-content/uploads/2022/05/CWF_ESGandGovnt_Report_JUNE2022.pdf
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Furthermore, the Government’s Climate Action Plan 2023 explicitly recognises that:

“[gliven the increase in regulatory focus, and increasing appetite for
sustainable and green products, it is therefore crucial to develop the
necessary skills and leadership capacity, and to advance Environment, Social
and Governance (ESG) best practices across Ireland’s financial services
sector in order to promote a sustainable financial system.”°

The management of climate and ESG-related risks in the financial services sector is a priority for
the Banking Supervision section of the ECB and the Central Bank of Ireland.

In April 2023, the ECB published the results of its 2022 supervisory assessment of the adherence
of European banks to their disclosure obligations concerning climate-related and environmental
risks.*0 It found that whilst most banks had expanded their disclosures, the quality of the
information provided remained inadequate.*! The ECB stressed that it expects banks to
address shortcomings and indicated that non-compliance with new reporting standards,
including the Corporate Sustainability Reporting Directive, will trigger supervisory action.*?

The European Banking Authority (EBA) published a roadmap for sustainable finance and
integrating ESG-related risk considerations into the EU banking framework in December 2022.43
The EBA was established by the European Parliament and the Council of the EU in 2011 and
operates as “an independent EU Authority which works to ensure effective and consistent
prudential regulation and supervision across the European banking sector”.

39 Government of Ireland, Climate Action Plan 2023, at p. 123, available here.

40 ECB, ‘The importance of being transparent: a review of climate-related and environmental risks
disclosures practices and trends’ (2023) available here. The review focussed on significant institutions.

41 ECB Press Release, ‘Banks must continue improving climate risk disclosures as new EU rules take effect,

ECB report shows’ (21 April 2023) available here.

42 |bid.

43 EBA, ‘The EBA publishes its roadmap on sustainable finance’ (13 December 2022) available here..



https://www.gov.ie/en/publication/7bd8c-climate-action-plan-2023/
https://www.ecb.europa.eu/home/html/index.en.html
https://www.centralbank.ie/
https://www.eba.europa.eu/about-us/eba-at-a-glance
https://www.eba.europa.eu/about-us/eba-at-a-glance
file:///C:/Users/sweeneyca/Downloads/249626_1c20a481-bb51-42d6-9bb9-08b9f728e4b5.pdf
https://www.bankingsupervision.europa.eu/press/pr/date/2023/html/ssm.pr230421~213bf10fbe.en.html
https://www.bankingsupervision.europa.eu/press/pr/date/2023/html/ssm.pr230421~213bf10fbe.en.html
https://www.eba.europa.eu/eba-publishes-its-roadmap-sustainable-finance
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Greenwashing: Deutsche Bank Case Study

The significance that national regulators attach to ESG and sustainability disclosures is
apparent from their response to “greenwashing” allegations concerning Deutsche Bank AG
and its asset management group, DWS. DWS was subjected to regulatory investigations by
the U.S. Securities and Exchange Commission and Germany's financial regulator, BaFin, after
its former chief sustainability officer, Desiree Fixler, accused DWS of misrepresenting its ESG
credentials and “green investments”. The offices of Deutsche Bank AG and DWS were raided
by German prosecutors and police in May 2022. The Chief Executive Officer of DWS resigned

following the raids. [See, e.g., Steven Arons, Karin Matussek and Nicholas Comfort, ‘Deutsche Bank, DWS
Raided Over Allegations of Greenwashing’ (Bloomsberg Law, 31 May 2022) available here].

44 Available at ibid.


https://www.bloomberg.com/news/articles/2022-05-31/deutsche-bank-s-dws-unit-raided-amid-allegations-of-greenwashing

Library & Research Service | L&RS Spotlight 18

At the domestic level, the Central Bank of Ireland established a Climate Change Unit in 2021. It
convened the first meeting of the Climate Risk and Sustainable Finance Forum in June 2022,
which brought together relevant stakeholders from the financial services sector as well as experts
on climate change.®® It also launched a Sustainable Investment Charter in June 2022, which
outlines its plans to embed climate change and sustainability considerations into its operations.
The Central Bank’s Strategic Plan 2022-2024 includes a commitment to act as a socially
responsible and sustainable organisation, strengthen the financial system’s resilience to climate-
related risks, and help it in supporting the transition to a low-carbon economy. In March 2023, the
Central Bank published a Climate Action Roadmap, which sets out how it intends to give effect to
these commitments.

The Central Bank (Individual Accountability Framework) Act 2023 was adopted in March 2023.
Once fully commenced, the Act’s provisions will enable the Central Bank to strengthen individual
accountability in the management and operation of regulated financial service providers.*® The
individual accountability framework will provide additional incentives for regulated financial service
providers to adhere to ESG-related disclosure obligations. It has five key elements:

e a senior executive accountability regime, including a ‘duty of responsibility’;

e common conduct standards for persons performing controlled functions, for example,
persons giving advice to customers of regulated financial service providers;

e additional conduct standards for individuals in pre-approval controlled functions, for
example, executive directors and non-executive directors;

¢ enhancements to the Central Bank’s existing fithess and probity regime; and

e amendments to the Central Bank’s existing administrative sanctions procedure.*’

Other relevant domestic regulatory bodies include the Corporate Enforcement Authority (CEA), the
Commission for Regulation of Utilities (CRU), and the Environmental Protection Agency (EPA).
The CEA plays a leading role in the investigation and prosecution of corporate offences in Ireland.
The CRU oversees compliance with energy market rules. The EPA is the main regulatory body,
which issues, oversees and enforces licencing regimes concerning activities that impact the
environment. Local authorities and Uisce Eireann (formerly Irish Water) also play a role, for
example, in the issuance of certain waste licences and waste water licences.

As noted above, investors, shareholders and consumers are paying increasing attention to ESG
factors and are actively seeking out sustainable products and investment opportunities. Adhering

45 Maedhbh Clancy and Suzanne Kearney, ‘Ireland: Environmental, Social and Governance Regulation
Comparative Guide’ (Arthur Cox, 31 August 2022) available here.

46 For a list of existing regulated financial service providers, see the Central Bank website, available here.

47 For more information, see: McCann FitzGerald, ‘Partial Commencement of Central Bank (Individual

Accountability Framework) Act 2023’ (21 April 2023) available here. There are currently 11 prescribed

controlled functions and 54 pre-approval controlled functions for regulated financial service providers other

than credit unions. The relevant lists are available on the Central Bank website.


https://www.centralbank.ie/docs/default-source/monetary-policy/management-of-investment-assets/sustainable-investment-charter.pdf?sfvrsn=3c71971d_2
https://www.centralbank.ie/publication/corporate-reports/strategic-plan
https://www.centralbank.ie/docs/default-source/tns/about---tns/corporate-social-responsibility/central-bank-operations-climate-action-roadmap.pdf?sfvrsn=abdc991d_6
https://www.oireachtas.ie/en/bills/bill/2022/75/
https://cea.gov.ie/en-ie/
https://www.cru.ie/about-us/
https://www.cru.ie/about-us/
https://www.epa.ie/our-services/licensing/waste-water/legislation/
https://www.water.ie/
https://www.mondaq.com/ireland/corporatecommercial-law/1226394/environmental-social-and-governance-regulation-comparative-guide
https://www.centralbank.ie/regulation/how-we-regulate/fitness-probity/requirements-assessment-compliance/regulated-financial-service-providers/introduction
https://www.mccannfitzgerald.com/knowledge/financial-services-regulation/partial-commencement-of-central-bank-individual-accountability-framework-act-2023
https://www.centralbank.ie/regulation/how-we-regulate/fitness-probity/requirements-assessment-compliance/regulated-financial-service-providers/introduction
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to ESG disclosures is currently a legal obligation for large, public interest companies.*® However,
recently adopted and forthcoming EU legislation is extending the scope of mandatory ESG
reporting requirements, both directly and indirectly, to SMEs, as well as to investment
management firms and financial advisors.

Companies are also expected to adhere to voluntary principles and standards, which represent
international best practice in the area. Indeed, voluntary reporting of ESG factors by companies
listed in the S&P 500 Index*® increased from 35 per cent in 2010 to 86 per cent in 2021.5°

“ESG has become highly politicized and even framed by some as part of a “woke
agenda.” The debate around ESG is frequently unhinged from a simple fact:
ESG-related risks are now among the greatest and

most urgent threats businesses face.”
[Robert Sheen, Forbes Councils Member, 2023, available here]

Companies are now required to comprehensively integrate ESG into their business models,
accounting frameworks, strategies, organisational culture, key performance indicators, and
accountability and compliance mechanisms. The increasing transparency and complexity of ESG
disclosures means it is no longer possible for companies to simply afford lip service to ESG factors
as greenwashing allegations can have serious reputational costs. This reputational damage in turn
can impact a company’s share price and ability to attract consumers, investors and employees.

For companies, the primary responsibility for the implementation and oversight of ESG strategy,
risk management and disclosures vests with the board of directors.®* As discussed above, the
Central Bank’s Individual Accountability Framework, once operationalised, will increase the
pressure on directors to ensure compliance with ESG reporting obligations. Recent surveys
suggest that Irish directors are taking these obligations seriously. One survey, conducted jointly by
Diligent Institute and the Institute of Directors in Ireland, suggests that Irish directors were
spending approximately 30 percent more time considering ESG issues in September/October
2021, as compared with March 2020. Furthermore, Ireland’s Spencer Stuart Board Index 2022
suggests that the boards of ISEQ 20 companies®? are already including sustainability-related
issues in their reporting and risk assessments.>?

48 Public interest companies, also referred to as public interest entities, are “entities established in the EU
whose securities are admitted to trading on an EU regulated market, as well as licensed credit institutions
and insurance companies having their registered office in the EU and entities designated by a Member
State as such”. See: European Parliament, ‘Briefing Implementation Appraisal: Non-Financial Reporting
Directive’ (January 2021) at p.7, available here.

49 The S&P 500 is a stock market index, which tracks the performance of 500 of the largest publicly traded
companies in the US.

50 UN Global Sustainable Development Report (advance unedited version) (2023) p.53, available here,

citing: Rouen, Ethan, Sachdeva, Kundal & Yoon, Aaron, The Evolution of ESG Reports and the Role of

Voluntary Standards (2022).

51 Maedhbh Clancy and Suzanne Kearney, ‘Ireland: Environmental, Social and Governance Regulation
Comparative Guide’ (Arthur Cox, 31 August 2022) available here.

52 |ISEQ 20 companies comprise the 20 largest companies trading on the Euronext Dublin exchange, as
measured by trading volume and market capitalisation.

53 Spencer Stuart, ‘ESG and the board: 2022 Ireland Spencer Stuart Board Index’ (2022) available here.


https://www.iodireland.ie/resources-media/media-hub/news/pandemic-pushes-esg-up-the-agenda-in-irish-boardrooms-esg-leadership-survey#:~:text=Pandemic%20Pushes%20ESG%20Up%20the%20Agenda%20in%20Irish%20Boardrooms%20%2D%20ESG%20Leadership%20Survey,-News&text=New%20survey%20from%20the%20Diligent,up%2030%25%20since%20March%202020.
https://www.diligentinstitute.com/about/
https://www.iodireland.ie/about-iod
https://www.europarl.europa.eu/thinktank/en/document/EPRS_BRI(2021)654213
https://sdgs.un.org/gsdr/gsdr2023
https://www.mondaq.com/ireland/corporatecommercial-law/1226394/environmental-social-and-governance-regulation-comparative-guide
https://www.spencerstuart.com/research-and-insight/ireland-board-index/esg-and-the-board
https://www.forbes.com/sites/forbeshumanresourcescouncil/2023/07/28/why-esg-isnt-just-going-to-go-away/?sh=2f34ec5e767b
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However, a recent survey conducted by William Fry LLP of over 400 employers and 1,000
employees in Ireland revealed that, whilst the majority of employers surveyed believed that they
were compliant with their ESG obligations, in reality, only 17% actually knew what those
obligations were and had no concerns surrounding their implementation.>* The survey results were
published in January 2023. Jobseekers can exert pressure on companies in a competitive job
market by seeking out employers with a proven commitment to ESG.

Investors can exert influence over market trends and company policies through their investment
choices. As noted above, interest in sustainable investment products has increased significantly
worldwide in recent years and this trend is expected to continue.®® Shareholders can exert
influence over company policies and management decisions through their voting rights at general
meetings, for example, by vetoing the re-election of directors who fail to provide ESG
disclosures.®® To date, shareholder activism concerning ESG issues has been relatively low in
Ireland as compared with jurisdictions such as the United States.>” However, this may change in
line with the shift to mandatory ESG reporting and a growing awareness amongst shareholders of
the impact that ESG issues can have on the value of their investments.5®

Consumers and civil society organisations can promote sustainable policies and behaviour through
their purchasing power. In April 2023, Compliance Institute published the results of a survey of
over 1,000 individuals, which revealed that 38% of respondents were either actively avoiding, or
would avoid, purchasing products from companies believed to be engaging in greenwashing.®

Consumers and civil society organisations can also exert pressure through strategic litigation. A
June 2023 report published by the London School of Economics indicates that 1,557 climate-
related litigation cases have been filed worldwide since 2015.%° News reports from October 2022
indicate that a German consumer group is taking legal action against Deutsche Bank AG’s asset
management unit, DWS, for allegedly misrepresenting the ‘green credentials’ of a fund in
marketing materials.5?

There have been some limited examples of strategic climate litigation in Ireland. In Friends of the
Irish Environment CLG v Government of Ireland,®? the Supreme Court quashed the Government’s

54 Eoin Burke-Kennedy, ‘Just 17% of Irish employers aware of their ESG obligations’ (Irish Times, 25

January 2023) available here.

55 Global Sustainable Investment Alliance, ‘Global Sustainable Investment Review 2020’ (2021) available

here, cited in the UN Global Sustainable Development Report (advance unedited version) (2023), at p.105.

56 Maedhbh Clancy and Suzanne Kearney, ‘Ireland: Environmental, Social and Governance Regulation
Comparative Guide’ (Arthur Cox, 31 August 2022) available here.

57 Ibid.

58 |bid.

59 Compliance Institute, ‘Widespread public support for recent EU intervention to combat greenwashing’ (16

April 2023) available here.

60 Joana Setzer and Catherine Higham, ‘Global Trends in Climate Change Litigation: 2023 Snapshot’ (June
2023) p.2, available here.

61 See, e.g., Karin Matussek and Steven Arons, ‘Deutsche Bank’s DWS Sued Over Fund Greenwashing

Allegations’ (Bloomsberg Law, 24 October 2022) available here.

62 [2020] IESC 49.


https://www.williamfry.com/
https://www.compliance.ie/Public/Public/About_Us.aspx?hkey=9748a573-ab0d-464d-9521-53341ba32a89
https://www.courts.ie/acc/alfresco/681b8633-3f57-41b5-9362-8cbc8e7d9215/2020_IESC_49.pdf/pdf#view=fitH
https://www.courts.ie/acc/alfresco/681b8633-3f57-41b5-9362-8cbc8e7d9215/2020_IESC_49.pdf/pdf#view=fitH
https://www.irishtimes.com/business/economy/2023/01/25/just-17-of-irish-employers-aware-of-their-esg-obligations/
https://www.gsi-alliance.org/
https://www.mondaq.com/ireland/corporatecommercial-law/1226394/environmental-social-and-governance-regulation-comparative-guide
https://www.compliance.ie/Public/public/Widespread-public-support-for-recent-EU-intervention-to-combat-greenwashing.aspx
https://www.lse.ac.uk/granthaminstitute/publication/global-trends-in-climate-change-litigation-2023-snapshot/
https://news.bloomberglaw.com/esg/deutsche-banks-dws-sued-over-fund-greenwashing-allegations
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National Mitigation Plan for 2017-2022 because it didn’t specify with sufficient clarity and detail
how the “transition to a low carbon, climate resilient, and environmentally sustainable economy” by
2050 would be achieved, as required under the Climate Action and Low Carbon Development Act
2015.% The Plan had been central to the Government’s overall climate mitigation policy.

Lenders can also incentivise businesses to promote sustainable and ESG-integrated products by
offering green loans, sustainability-linked loans and social loans. Green loans require borrowers to
demonstrate how the monies lent will be directed toward green projects, for example, projects
concerning renewable energy.® They may also require the provision of periodic evidence during
the loan term.% Sustainability-linked loans incentivise borrowers to achieve predetermined
sustainability-linked performance targets, for example, targets concerning the use of recycled
materials in retail products, through pricing mechanisms linked to the achievement of those
targets.®® Social loans require borrowers to demonstrate that the loan proceeds will be directed
toward socially beneficially objectives, for example, the provision of affordable housing. Social
loans are currently less common in Ireland than green loans or sustainability-linked loans.®”

A number of indices rank the performance of States in promoting sustainable development and
ESG. The UN SDG Index ranks the progress of UN Member States in achieving the 17 SDGs,
affording equal weight to each Goal. The 2023 UN Sustainable Development Report (UNSDR)
indicates that progress “has stalled since the outbreak of the pandemic” and estimates “that on
average only around 18 percent of the SDG targets are on track to be achieved globally by
2030”.%8 EU Member States are performing very well in relative terms. However, even the top
performers face significant challenges in achieving several SDGs, in particular those related to
climate, biodiversity and sustainable diets and food systems.®®

A score of 0 represents the worst possible outcome whereas 100 represents the best. Finland is
ranked in first place on the 2023 SDG Index (86.8), followed by Sweden (2" place - 86), Denmark
(3" place - 85.7), Germany (4™ place - 83.4), and Austria (5" place - 82.3).70 Ireland is ranked in

63 Orla Kelleher, ‘The Supreme Court of Ireland’s decision in Friends of the Irish Environment v Government

of Ireland (“Climate Case Ireland”)’ (EJIL:Talk blog, 9 September 2020) available here.

64 Maedhbh Clancy and Suzanne Kearney, ‘Ireland: Environmental, Social and Governance Regulation
Comparative Guide’ (Arthur Cox, 31 August 2022) available here

55 |bid.

66 |bid.

57 Ibid.

68 UN, Sustainable Development Report 2023 (June 2023) at p.23, available here

69 |bid., at p.27.

70 |bid., at p.25.


https://www.gov.ie/en/publication/48d4e-national-mitigation-plan/
https://www.irishstatutebook.ie/eli/2015/act/46/enacted/en/html
https://www.irishstatutebook.ie/eli/2015/act/46/enacted/en/html
https://www.ejiltalk.org/the-supreme-court-of-irelands-decision-in-friends-of-the-irish-environment-v-government-of-ireland-climate-case-ireland/
https://www.mondaq.com/ireland/corporatecommercial-law/1226394/environmental-social-and-governance-regulation-comparative-guide
https://www.sustainabledevelopment.report/
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17" place with a score of 80.1,”! as compared with a ranking of 9" place in 2022 with a score of
80.7.7? By way of comparison, the United Kingdom is ranked in 11" place on the 2023 SDG Index
with a score of 81.7; the United States is ranked in 39" place with a score of 75.9; and China is
ranked in 63 place with a score of 72.”3 South Sudan is ranked last with a score of 38.7.74

The UNSDR 2023 indicates that Ireland continues to face major challenges in achieving four
SDGs: zero hunger, responsible consumption and production, climate action, and partnerships for
the goals.” Indeed, it asserts that progress in achieving responsible consumption and production
decreased in the past year.’® Ireland submitted its second Voluntary National Review of the
implementation of the SDGs to the UN High-Level Political Forum in June 2023 (available here).

In Ireland, a ‘Whole of Government' approach has been adopted for achieving the SDGs. Each
Minister has responsibility for implementing targets related to their functions whilst the Department
for the Environment, Climate and Communications has overall responsibility for promoting the
SDGs and overseeing their implementation. An SDG Interdepartmental Working Group and an
SDG Senior Officials Group also support implementation and an SDG data hub operates as a
platform for collaborating, sharing information and reporting progress in achieving the goals.

The Government published Ireland’s National Implementation Plan for Sustainable Development
2022-2024 in October 2022. The Plan includes five strategic objectives, 51 actions and 119
individual measures to strengthen implementation of the SDGs. The five strategic objectives are:

i. embed the SDG framework into the work of Government Departments to achieve greater
policy coherence for sustainable development;
ii. integrate the SDGs into the work of Local Authorities to better support their localisation;
iii. develop greater partnerships for achieving the SDGs;
iv.  further incorporate the principle of “Leave No One Behind” into Ireland’s Agenda 2030
implementation and reporting mechanisms; and
v. develop strong reporting mechanisms for monitoring progress in achieving targets.

% Ibid.

72 UN, Sustainable Development Report 2022 (June 2022) p.14, available here.
73 UN, Sustainable Development Report 2023 (June 2023) p.25, available here.
74 |bid., at pp 25-26.

5 |bid., at p. 37.

76 Ibid.


https://hlpf.un.org/countries/ireland/voluntary-national-review-2023
https://www.gov.ie/en/policy-information/ff4201-17-sustainable-development-goals/?referrer=http://www.gov.ie/sdgs/#sdg-national-stakeholder-forum
https://www.gov.ie/en/publication/9418b-sustainable-development-goals-interdepartmental-working-group/
https://irelandsdg.geohive.ie/
https://www.gov.ie/en/publication/e950f-national-implementation-plan-for-the-sustainable-development-goals-2022-2024/
https://www.gov.ie/en/publication/e950f-national-implementation-plan-for-the-sustainable-development-goals-2022-2024/
https://www.unsdsn.org/sdg-index-and-monitoring
https://www.sustainabledevelopment.report/
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Infographic 2: Ireland’s ranking in the UN Sustainable Development Report 2023/
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77 |bid., at p.282.
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The UNSDR has a standalone Spillover Index, which measures spillover effects, namely, “when
one country’s actions generate benefits or impose costs on another country that are not reflected
in market prices and therefore are not ‘internalized’ by the actions of consumers and producers”.”
It assesses spillover effects in the form of environmental and social impacts embodied into trade,
economy and finance, and security.®® A higher score means that a country causes more positive
and fewer negative spillover effects.®! Spillover indicators are also incorporated into the overall
SDG Index, for example, modern slavery in international supply chains.®

The 2023 UNSDR Spillover Index reveals that Ireland, with a score of 60.62 and a ranking of 1515
out of a total 166 States, is performing significantly below the average for OECD States (73.8).8°
By way of contrast, Finland is ranked in 128" place (73.74); the United States is ranked in 138"
place (67.79); Sweden is ranked in 139" place (67.31); and the United Kingdom is ranked in 142"

8 This infographic is replicated in ibid., at p.34; and was originally produced in: SDSN, Yale Center for
Environmental Law & Policy, and Center for Global Commons at the University of Tokyo. 2023, Global
Commons Stewardship Index 2022.

79 UN, Sustainable Development Report 2022 (June 2022) available here, citing Sachs, J. D., Schmidt-
Traub, G., Kroll, C., Durand-Delacre, D., and Teksoz, K. (2017). SDG Index and Dashboards Report 2017.
Bertelsmann Stiftung and Sustainable Development Solutions Network (SDSN).

80 Spillover Rankings, see here.

81 |bid.

82 UN, Sustainable Development Report 2023 (June 2023) at p.32, available here.

83 |bid., at p.282; and Spillover Rankings, see here.


https://dashboards.sdgindex.org/rankings/spillovers
https://www.unsdsn.org/sdg-index-and-monitoring
https://dashboards.sdgindex.org/rankings/spillovers
https://www.sustainabledevelopment.report/
https://dashboards.sdgindex.org/rankings/spillovers
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place (65.75).8* Some of the reasons for Ireland’s poor performance are listed as: scarce water
consumption embodied in imports, SO, (sulfur dioxide) emissions embodied in imports, CO,
(carbon dioxide) emissions embodied in imports, nitrogen emissions embodied in imports,
corporate tax haven score, and shifted profits of multinationals.®

The 2023 UNSDR asserts that high income countries tend to generate the most spillover effects
due to unsustainable consumption, financial secrecy and the presence of tax havens.® At the
same time, it observes that many national policies fail to integrate the need to address spillovers
and safeguard the global commons.®” Supply chains often extend across various countries.
Spillover effects can manifest at various points in the supply chain and accumulate from country-
to-country. The textiles and clothing sector is one of the biggest generators of negative
environmental spill-over effects, in the form of greenhouse gas emissions, and is also a significant
contributor to socio-economic spillovers, including child labour and accidents at work.28

The 2023 UNSDR indicates that reducing negative spillover effects requires a transition to trade
that is more sustainable and consistent with ESG objectives.® It infers that this transition can only
be achieved if relevant importing and exporting countries work together to ensure that the
necessary policies, metrics, technology and other supports are in place.®®

Global Risk Profile (GRP), a Swiss company specialising in ethics and compliance management
services, prepares an annual global ESG Index. The ESG Index measures and aggregates ESG-
related risks across three core areas/sub-indices:

¢ the environment, for example, air pollution, greenhouse gas emissions, and biodiversity
and ecosystem health indicators;

¢ human rights, for example, ratification of human rights treaties, social rights indicators (for
example, child labour), civil and political rights indicators (for example, press freedom), and
collective rights indicators (for example, the right to peace); and

¢ health and safety, including health indicators (for example, life expectancy), and safety
indicators (for example, social protection).

The ESG Index derives its information from a variety of internationally recognised sources, for
example, the International Labour Organization, the World Health Organization, the World Bank
and the Global Carbon Project.®* Using 65 open-source data variables, the 2022 ESG Index offers
a risk score on a 0-100 range, whereby O reflects the lowest risk rating and 100 the highest risk

84 Spillover Rankings, see here.

85 |bid.

86 UN, Sustainable Development Report 2023 (June 2023) at p.32, available here
87 Ibid.

88 |bid., at p.33.

89 |bid., at p.34.

90 bid.

91 GRP, ‘ESG Index 2022’, available to download here.


https://globalriskprofile.com/
https://dashboards.sdgindex.org/rankings/spillovers
https://www.sustainabledevelopment.report/
https://risk-indexes.com/esg-index/
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rating. Based on their risk score, countries are given a global ranking in terms of ESG
performance.

On a regional basis, GRP’s 2022 ESG Index ranks Europe at the top with a risk rating of 29.45,
followed by South America (40.33), North America (41.16), Oceania (41.77), Asia (48.17), and
Africa (57.55).%2 On a country basis, Finland is ranked in 1% place, followed by Iceland (2",
Norway (3), Sweden (4"), and Portugal (5™).%3 Ireland is ranked in 20" place as compared with
14™ place in 2021.°* Ireland has a substantially lower ranking on the environment sub-index, as
compared with the human rights, and health and safety sub-indices.®® China and India are ranked
in 118™ and 145™ place respectively whereas Somalia is ranked in last place (183).%

The 2022 ESG Index revealed a decline in global scores as compared with 2021.%” GRP reports
that environmental impact is the core cause of the decline. It notes that this in turn may be
attributed to multiple factors, including increasing economic activity in the wake of the Covid-19
pandemic with associated increases in greenhouse gas emissions and pollution, inadequate waste
management practices and insufficient protection of biodiversity.®® GRP remarks that the 2022
ESG Index “highlights the urgent need for stronger environmental policies and initiatives to mitigate
the adverse effects of human activities on the natural world”.%®

The majority of the legal obligations concerning ESG in Ireland derive from EU legislation in the
form of Regulations and Directives adopted via the EU’s ordinary legislative procedure. Some of
the main EU Regulations and Directives that contain ESG-related obligations include:

¢ the Non-Financial Reporting Directive (2014/95/EU);

e the Corporate Sustainability Reporting Directive (EU) 2022/2464;

¢ the Sustainable Finance Disclosures Regulation (EU) 2019/2088;

¢ the Taxonomy Regulation (EU) 2020/852;

e the Capital Requirements Requlation (EU) No 575/2013;

e the Low Carbon Benchmarks Regulation (EU) 2019/2089;

o the Climate Law Regulation (EU) 2021/1119; and

e the Gender Balance on Corporate Boards Directive (EU) 2022/2381.

Some of these instruments are being introduced on a phased basis in recognition of the fact that
certain sectors and businesses, such as SMEs, will need time and support to make the transition
to more ESG-friendly practices. Some of the instruments have been amended or supplemented by
delegated acts adopted by the European Parliament. To aid comprehension, the section below

92 |bid.

93 |bid.

94 GRP, ‘Rankings and Scores ESGI 2022’, available here.

95 |bid.

9% GRP, ‘ESG Index 2022: a global decline of sustainability performance’ (8 March 2023) available here.
97 |bid.

98 bid.

99 bid.


https://eur-lex.europa.eu/legal-content/EN/TXT/?uri=CELEX%3A32014L0095
https://eur-lex.europa.eu/legal-content/EN/TXT/?uri=CELEX:32022L2464
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provides a brief overview of the legislative procedure through which these legal instruments were
adopted at EU level. The Spotlight then proceeds to discuss the individual instruments.

Most EU legislation is adopted via the ordinary legislative procedure: the European Commission
prepares and adopts an initial draft of the proposed piece of legislation, which is then submitted to
the European Parliament (representing EU citizens) and the Council of the EU (representing EU
governments) for scrutiny. Both the Parliament and the Council can propose amendments and
typically meet with the Commission to endeavour to agree on a package of proposed
amendments. The agreement of both the Parliament and the Council is required before the
proposal can be adopted into law under the ordinary legislative procedure.®® Once adopted, EU
Regulations are directly effective at the domestic level and become an enforceable part of national
law from the date on which they enter into force. EU Directives require transposition into national
law through the adoption of a piece of domestic legislation, usually by a deadline stipulated in the
Directive.

Article 290 of the Treaty on the Functioning of the European Union provides that a Regulation or
Directive may delegate to the European Commission the power to adopt ‘delegated acts’. Delegated
acts are non-legislative acts, which amend or supplement non-essential elements of the primary
piece of legislation (the Regulation or Directive), subject to strict conditions.’®® The Commission
consults experts from EU Member States prior to adopting a delegated act.°> Furthermore, a
delegated act, once adopted, can only enter into force if the Council or the Parliament does not
object within a prescribed deadline, usually two months.1% Delegated acts are typically used in the
case of Directives and Regulations, which have to be frequently adapted in response to technical
and scientific progress.'%*

The NFRD entered into force on 5 December 2014.1% EU Member States had until 6 December
2016 to transpose the Directive into domestic law.1® It amended Directive 2013/34/EU (the
“Accounting Directive”) to impose annual reporting obligations concerning non-financial information
and diversity on large public interest companies (for example, banks, listed companies and
insurance companies) with over 500 employees and a balance sheet total of over €20 million or a
net turnover of over €40 million. Affected undertakings have had to satisfy reporting requirements
from 2018 onwards in respect of the previous financial year.’

100 For more information on the ordinary legislative procedure, see EU website (here, here and here).
101 Eur-Lex, ‘Delegated Acts’, see here.

102 pid.
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105 Dechert LLP, ‘Overview of the EU Non-Financial Reporting Directive’ (16 June 2020), available here.
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The NFRD requires undertakings that fall within its scope (“in-scope” undertakings) to include a
non-financial statement in their annual management report providing information on:

i environmental matters,

ii. social and employee-related matters,
iii.  matters related to respect for human rights, and
iv.  anti-corruption and bribery matters.%

The information provided must incorporate certain details, including:

e a brief description of the undertaking’'s business model,

e adescription of the undertaking’s policies in relation to the four above-mentioned matters,
and the outcomes of any such policies implemented;

¢ the principal risks related to the above-mentioned matters as linked to the undertaking's
operations including, where relevant and proportionate, any business relationships,
products or services of the undertaking which are likely to adversely impact those matters;

e details of measures implemented to manage principal risks; and

¢ non-financial key performance indicators relevant to the undertaking.®

In-scope undertakings must also outline their diversity policies concerning the composition of
administrative, management and supervisory bodies, most notably, the board of directors.

The reporting obligations imposed under the NFRD are mandatory in nature except for the
obligations concerning policies, which operate on a ‘comply or explain’ format.!® For example,
where an undertaking has not introduced policies concerning environmental matters, it must
provide a clear and reasoned explanation for not having done so.

There is some flexibility as regards how the requisite information is disclosed in that undertakings
can choose from a range of European, international and national frameworks, for example, the
OECD Guidelines for Multinational Enterprises on Responsible Business Conduct.'*! In June 2017,
the European Commission published non-mandatory guidelines to assist in-scope undertakings in
fulfilling their NFRD reporting obligations. In June 2019, it published supplementary guidelines
concerning reporting on climate-related information. The latter encourage undertakings to adhere
to recommendations issued by the Task Force on Climate-related Financial Disclosures
established by the G20’s Financial Stability Board.*?

The European Union (Disclosure of Non-Financial and Diversity Information by certain large
undertakings and groups) Regulations 2017 (S.l. No. 360 of 2017) transposed the NFRD into Irish
law with effect from 31 August 2017. The reporting obligations concerning non-financial information
imposed under these Regulations apply to large companies as defined under section 280H of the

108 NFRD, Article 1.

109 |pid.

110 Maedhbh Clancy and Suzanne Kearney, ‘Ireland: Environmental, Social and Governance Regulation

Comparative Guide’ (Arthur Cox, 31 August 2022) available here.

111 Denis Noonan, ‘The Evolution of NFRD into CSRD’ (Greenomy) available here.

112 European Commission, ‘Guidelines on non-financial reporting: Supplement on reporting climate-related
information (2019/C 209/01) paras 1.1 and 2.1, available here.
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Companies Act 2014, which have over 500 employees on average and are ineligible to avail of
exemptions and dispensations under Irish law concerning accounting disclosures.*® The reporting
obligations concerning diversity apply to large ‘traded companies' as defined under regulation 6 of
S.1. No. 360 of 2017.

The board of directors should be able “to stand over the accuracy and completeness” of the
information provided pursuant to the NFRD.* Failure to comply with reporting obligations is an
offence, which is punishable on summary conviction by a fine of up to €5,000 and/or imprisonment
for a term of up to 6 months.**®

Article 8 of the Taxonomy Reqgulation imposes additional disclosure obligations on in-scope
undertakings regarding how, and the extent to which, their activities are associated with economic
activities that qualify as environmentally sustainable under the Taxonomy Regulation. The
Taxonomy Regulation is discussed in more detail in a separate section below.

A number of deficiencies have been identified concerning the NFRD’s substantive content and
implementation. An inception impact assessment published by the European Commission in 2020
on the proposed revision of the NFRD indicates that the Directive’s reporting requirements do not
generate “enough publicly available information about how non-financial issues, and sustainability
issues in particular, impact companies, and about how companies themselves impact society and
the environment”.11® In addition, it found that in-scope “[clompanies face uncertainty and
complexity when deciding what non-financial information to report, and how and where to report
such information”, and that this in turn leads to “unnecessary and avoidable costs”.!'’ The lack of
consistency in NFRD reporting makes it difficult for investors to compare the ESG credentials of in-
scope companies. In addition, the NFRD’s obligations do not extend to SMEs thereby excluding a
significant proportion of the economy from its reach.

The Corporate Sustainability Reporting Directive (CSRD) was developed to address the NFRD’s
shortcomings. The NFRD will remain in force until such a time as companies have to apply the
new rules introduced under the CSRD in accordance with the latter’s phased application.

The CSRD entered into force on 5 January 2023 on a phased basis. EU Member States have until
16 June 2024 to transpose the CSRD into domestic law. It imposes more qualitative and
guantitative reporting requirements on impacted undertakings in respect of issues such as

113 S.I. No. 360 of 2017, regulation 4. A list of the types of undertakings that may fall within the scope of the
reporting obligations concerning non-financial information is available at: Fergus Bolster et. al., ‘New Non-
Financial and Diversity Disclosure Obligations’ (Matheson, 21 November 2017) available here.

114 PwC, ‘Ireland’s Non-Financial Reporting requirements: What do they mean for your business?’ (PwC, 30

May 2019) available here.

115 5.1. No. 360/2017, regulation 8.

116 European Commission, ‘Inception Impact Assessment: Revision of the Non-Financial Reporting Directive’
(2020) Document Ares(2020)580716, available here.

17 |bid.



https://www.irishstatutebook.ie/eli/2017/si/360/made/en/print
https://eur-lex.europa.eu/legal-content/EN/TXT/?uri=CELEX:32020R0852
https://eur-lex.europa.eu/legal-content/EN/TXT/?uri=CELEX:32022L2464
https://eur-lex.europa.eu/legal-content/EN/TXT/?uri=CELEX:32022L2464
https://www.irishstatutebook.ie/eli/2017/si/360/made/en/print
https://www.matheson.com/insights/detail/new-non-financial-and-diversity-disclosure-obligations
https://www.pwc.ie/services/audit-and-assurance/publications/meeting-the-requirements-of-the-irish-non-financial-reporting-directive.html
https://www.irishstatutebook.ie/eli/2017/si/360/made/en/print
https://eur-lex.europa.eu/legal-content/EN/ALL/?uri=PI_COM%3AAres%282020%29580716

Library & Research Service | L&RS Spotlight 30

environmental rights, social rights, human rights and governance. Undertakings that fall within the
CSRD’s scope must disclose their strategy and business model, and explain how sustainability
informs same.'*® They must also provide information, to the extent possible, concerning the impact
of their operations, supply chains, business relationships and value chains, both inside and outside
of the EU, on the environment, society and the enjoyment of human rights.*®

The purpose of the CSRD is to enable relevant stakeholders such as investors, consumers and
civil society organisations to evaluate how sustainable in-scope undertakings are in reality.
Accordingly, the information provided must be “relevant, comparable, reliable, and accessible”.*?°

NFRD CSRD
SCOPE Approximately 11,500 large public Approximately 49,000 companies,
interest companies (listed companies, | including listed SMEs and some non-
banks, and insurance companies) European companies

CONTENT General disclosures concerning ESG | More comprehensive disclosures

issues concerning ESG
FORMAT No mandatory standardised format Mandatory standardised format
AUDIT No mandatory external audit Mandatory external audit

The CSRD significantly extends the reach of ESG reporting obligations. Over four times as many
undertakings will be required to provide sustainability reporting under the CSRD as compared with
the NFRD (an estimated 49,000 under the CSRD versus approximately 11,600 under the
NFRD).*?! The CSRD imposes reporting obligations on:

(1) all large undertakings as defined under the CSRD;

(i) non-EU undertakings with at least one EU subsidiary or branch, which generated a net
turnover of €150 million in the EU for each of the last two consecutive financial years;
and

(iii) SMEs, apart from micro undertakings, whose securities are listed on an EU regulated
market.'?2

118 Maedhbh Clancy and Suzanne Kearney, ‘Ireland: Environmental, Social and Governance Regulation
Comparative Guide’ (Arthur Cox, 31 August 2022) available here.

119 1bid; and McCann Fitzgerald, ‘Parliament adopts the Corporate Sustainability Reporting Directive’ (11
November 2022) available here.

120 EBU, ‘Sustainability Rulebook: The Corporate Sustainability Reporting Directive’, available here.

121 “‘EU Corporate Sustainability Reporting Directive Signed into Law — Implications and Near-term
Compliance Steps for U.S.-based Multinationals’ (Ropes & Gray, 20 December 2022) available here.
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Large undertakings are defined under the CSRD as EU entities or EU consolidated groups that
exceed at least two of the following criteria: balance sheet total of €20 million, net turnover of €40
million, and average of 250 employees during the financial year.'*

Whereas auditing is voluntary under the NFRD, reporting provided under the CSRD must be
certified by an accredited independent auditor or independent assurance provider and published in
a specific section of the undertaking’s annual management report (typically the directors’ report).124

In order to enhance the consistency and comparability of the information provided, the European
Financial Reporting Advisory Group (EFRAG) was mandated to prepare draft European
Sustainability Reporting Standards (ESRS) for the European Commission to supplement the
CSRD.'?® EFRAG published a first set of twelve draft standards in November 2022. It includes two
cross-cutting general standards, five standards concerning environmental factors, four standards
concerning social factors, and one standard concerning governance matters.*?® The draft ESRS
implement a “double materiality” approach whereby in-scope undertakings must report on: (i) the
impacts of their operations on the environment and society, and (ii) on the extent to which social
and environmental issues generate financial risks and opportunities for the undertaking.

On 9 June 2023, the European Commission issued a draft delegated requlation containing draft
ESRS based on EFRAG’S initial version. These draft ESRS were subject to a public consultation
process, which ended on 7 July 2023. On 31 July 2023, the European Commission adopted a
Delegated Act (available here) containing updated draft ESRS, which was submitted to the
European Parliament and the Council of the EU for scrutiny for a two-month period in August.*?’
The review period is extendable by a further two months.??® The Parliament or the Council may
reject the Delegated Act; however, they may not amend it.}?° In-scope undertakings will be
required to provide reporting in accordance with the ESRS, once finalised. The World Wide Fund
for Nature (WWF), a member of EFRAG, criticised the updated draft ESRS contained in the
Delegated Act, which it argued “substantially weakens key parts of the proposal put forward in
November 2022 by the experts in the European Financial Reporting Advisory Group (EFRAG)”.**

As noted above, article 8 of the Taxonomy Regulation imposes disclosure obligations on
undertakings that are subject to the NFRD regarding how and the extent to which their activities
are associated with environmentally sustainable economic activities. These obligations will apply to
companies subject to the CSRD as it gradually replaces the NFRD.

123 |bid.

124 EBU, ‘Sustainability Rulebook: The Corporate Sustainability Reporting Directive’, available here.

125 |bid. The EFRAG is a private association established with the support of the European Commission to
serve the public interest

126 EFRAG, ‘First Set of draft ESRS’ (November 2022) available here.

127 European Commission, ‘Questions and Answers on the Adoption of European Sustainability Reporting

Standards’ (31 July 2023) available here.
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130 WWEF, ‘Commission undermines standards for corporate sustainability reporting under industry pressure’

(31 July 2023) available here.
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The CSRD will apply on a phased basis:

o for financial years starting on or after 1 January 2024, for large public interest companies
already subject to the NFRD, with reports due in 2025;

o for financial years starting on or after 1 January 2025, for other large undertakings as
defined under the CSRD, with reports due in 2026;

o for financial years starting on or after 1 January 2026, for listed SMEs, with reports due in
2027. SMEs can effectively opt-out for a two-year transitional period until 2028 if they
explain in their management report why sustainability reporting was not provided; and

o for financial years starting on or after 1 January 2028, for in-scope non-EU undertakings,
with reports due in 2029.13!

In recognition of the difficulties companies may face in obtaining the requisite information from
companies in their value chain, articles 19a(3) and 29a(3) of the CSRD provide that, during the
first three years of its operation, where undertakings are unable to obtain and provide all the
necessary information regarding their value chain, they may outline in their management report:

¢ the efforts they have undertaken to obtain the necessary information,
¢ the reasons why all of the necessary information could not be obtained, and
e their plans to obtain the necessary information in the future.*2

In addition, the sustainability reporting obligations applicable to listed SMEs will be “proportionate
to their capacity and resources and relevant to the scale and complexity of their activities”.133

While non-listed SMEs do not directly come within the scope of the CSRD, they may be called
upon to provide information to an in-scope large company if they fall within that company’s value
chain.

As noted above, Ireland has until 16 June 2024 to transpose the CSRD into domestic law. The
results of a recent survey conducted by the Compliance Institute reveal a lack of understanding
amongst Irish companies regarding the CSRD reporting requirements.*** The results, which were
published in May 2023, suggest that 41% of the companies surveyed will struggle to provide the
information required.*®* Almost 60% of the companies surveyed indicated that the CSRD will have
a significant or huge impact on their business.3®

131 ‘EU Corporate Sustainability Reporting Directive Signed into Law — Implications and Near-term

Compliance Steps for U.S.-based Multinationals’ (Ropes & Gray, 20 December 2022) available here.

1382 McCann Fitzgerald, ‘Parliament adopts the Corporate Sustainability Reporting Directive’ (11 November
2022) available here.

133 |bid.

134 Compliance Institute, ‘Lack of understanding of new EU anti-greenwashing rules, research shows’ (8 May

2023) available here.
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The results of another survey conducted by the Compliance Institute, which were published in April
2023, suggest that a strong majority of the Irish public supports the CSRD.**” 85% of over 1,000
participants in the survey believe that the CSRD is necessary to combat greenwashing.*®

The Department of Enterprise, Trade and Employment is advising companies to take the following
steps to prepare for the CSRD:

e assess whether the company falls within the scope of the CSRD or forms part of the value
chain of an in-scope company;

e assess and analyse the company’s existing ESG reporting processes, internal controls and
governance;

o for in-scope companies with reports due in 2025, discuss the CSRD obligations and
European Sustainability Reporting Standards with the company’s auditor, accountant or
business adviser;

o for other companies that could fall within the value chain of an in-scope company, engage
with the company’s business advisor and the in-scope company regarding the information
the company in the value chain may need to supply;

e assess the company’s current ability to provide the information required, either as an in-
scope company or a company within the value chain of an in-scope company;

e sign up to the Department mailing list by emailing csrd @enterprise.gov.ie to stay up to date
with developments on the transposition of the CSRD; and

o avail of government supports, for example, the Green Transition Fund and the Climate
Toolkit 4 Business, discussed in more detail below.

The SEDR was adopted on 27 November 2019 pursuant to the European Commission’s Action
Plan on Financing Sustainable Growth. Together with the Taxonomy Regulation, discussed below,
it seeks to harmonise sustainability reporting requirements across the EU’s financial services
sector by prescribing the sustainability disclosures required from financial advisors and financial
market participants (FMPs), as defined under article 2 of the SFDR. By enhancing the
transparency, consistency and comparability of the information provided, the SFDR seeks to help
sustainability conscious investors make more informed investment decisions.

The SFDR applies to financial advisers and FMPs, as defined under article 2 of the SFDR. FMPs
include:

e investment firms and credit institutions which provide portfolio management,
e insurance undertakings which make available insurance-based investment products,
e institutions for occupational retirement provision,

137 Compliance Institute, ‘Widespread public support for recent EU intervention to combat greenwashing’ (16
April 2023) available here.
138 |hid.
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e Alternative Investment Fund Managers (AIFMs),**®

¢ management companies of undertakings for collective investment in transferable securities
(UCITS management companies),

e manufacturers of pension products,

e pan-European personal pension product providers,

o managers of qualifying venture capital funds registered in accordance with article 14 of
Requlation (EU) No 345/2013, and

o managers of qualifying social entrepreneurship funds registered in accordance with article
15 of Requlation (EU) No 346/2013.

The SFDR imposes sustainability-related disclosure obligations at the entity level (regarding the
policies and processes of FMPs and financial advisors) and at the product level (regarding the
financial products that FMPs offer and that financial advisors advise upon).

Article 3 of the SFDR obliges FMPs and financial advisors to make disclosures on their websites
about the policies they have in place concerning the integration of sustainability risks into their
investment decision-making processes and investment/insurance advice respectively.

FMPs and financial advisers are also required under article 5 to include information in their
remuneration policies regarding the extent to which those policies are consistent with the
integration of sustainability risks, and to publish that information on their websites.

A sustainability risk is “an environmental, social or governance event or condition
that, if it occurs, could cause an actual or a potential material negative impact
on the value of the investment” [article 2, SFDR].

Some of the disclosure obligations imposed under article 4 are expressed in a ‘comply or explain’
format. For example, article 4(1)(a) provides that where FMPs consider principal adverse impacts
of investment decisions on sustainability factors, they must publish and maintain on their websites
a statement concerning the due diligence policies they have in place with respect to those impacts.
Alternatively, where an FMP does not consider principal adverse impacts, they must provide clear
reasons for not doing so, including, where relevant, information as to whether and when they
intend to consider such adverse impacts in the future (article 4(1)(b)). Article 4(2) outlines the
information that must, at a minimum, be included in the statement required under article 4(1)(a).

139 An AIFM is a legal person, which is authorised in accordance with the European Communities
(Alternative Investment Fund Managers Directive) Requlations 2013 to provide portfolio management and
risk management services to one or more Alternative Investment Fund (AIF) schemes. See Central Bank,
‘Introduction to Alternative Investment Fund (AIF) Managers’, available here.
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Principal adverse impacts are “those impacts of investment decisions and advice
that result in negative effects on sustainability factors” [recital 20, SFDR].

Sustainability factors are “environmental, social and employee matters, respect
for human rights, anti-corruption and anti-bribery matters” [article 2, SFDR].

A similar, albeit not identical, obligation of disclosure is imposed on financial advisors under article
4(5) of the SFDR concerning the consideration that is afforded in their investment advice/insurance
advice to the principal adverse impacts of investment decisions on sustainability factors.

Financial products can be divided into three categories for the purposes of the SFDR, as outlined
in the table below.

SFDR Financial Product Categories

Category Relevant Article(s) Description
General Product | Article 6 Products that have no ESG-related focus and make
Category no ESG or sustainability claims.
Light Green Article 8 (and must Products that promote environmental or social
Category also adhere to characteristics but do not exclusively target

articles 6 and 10-11) | sustainable developments.

Dark Green Article 9 (and must Products that specifically target sustainable
Category also adhere to developments.
articles 6 and 10-11)

Article 6 of the SFDR requires FMPs and financial advisors to include a description in pre-
contractual disclosures of how sustainability risks are integrated into their investment decisions
and investment advice/insurance advice respectively, and of the likely impacts of sustainability
risks on the returns of the financial products they make available/advise upon. Where
FMPs/financial advisors consider that sustainability risks are not relevant, they must include a clear
and concise explanation of why they consider this to be the case.

Article 7 of the SFDR requires disclosures from FMPs concerning whether and, if so, how the
financial products they make available consider principal adverse impacts on sustainability factors.

140 This table is derived from a table included in: Carolyn Cole, ‘SFDR: Product Level Disclosures’
(Greenomy) available here.
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Where no such consideration is afforded to principal adverse impacts, a clear explanation must be
provided.1#

Article 8 of the SFDR requires additional specific disclosures from FMPs at the pre-contractual
stage, in accordance with article 6, in respect of financial products that promote environmental
and/or social characteristics.

Article 9 the SFDR requires specific disclosures from FMPs at the pre-contractual stage, in
accordance with article 6, in respect of financial products that have sustainable investment as an
objective.

Articles 10 and 11 of the SFDR require specific disclosures from FMPs on their websites and in
their periodic reporting, in respect of financial products that promote environmental and/or social
characteristics or have sustainable investment as an objective.

Article 13 the SFDR requires FMPs and financial advisers to ensure that their marketing
communications do not contradict any of the information disclosed pursuant to the SFDR.

The European Supervisory Authorities (ESAs)'#? are mandated under the SFDR to develop draft
Regqulatory Technical Standards (RTS), which include comprehensive specifications concerning
the content, methodology and presentation of the disclosures required under articles 8-11 in
respect of financial products that promote environmental and/or social characteristics or have
sustainable investment as an objective. The ESAs are also mandated under article 13 to draft RTS
concerning the presentation of marketing communications. The SFDR clarifies that any draft RTS
prepared by the ESAs are to be submitted to the European Commission for its consideration and
adoption as a delegated act.

RTS, based on an initial draft prepared by the ESAs, were adopted by the European Commission
via its Delegated Regulation (EU) 2022/1288 of 6 April 2022, which entered into force on 1 January
2023. This Regulation has since been amended by Delegated Requlation (EU) 2023/363 of 31
October 2022, which entered into force on 20 February 2023. The amendments introduced
primarily relate to the content and presentation of disclosures concerning financial products that
purport to invest in fossil gas and nuclear energy-related economic activities that qualify as
environmentally sustainable under the Taxonomy Regulation.'*® The RTS include mandatory
templates for pre-contractual and periodic reporting disclosures.#

The SFDR came into force on 10 March 2021 on a phased basis. The Phase 1 SFDR
requirements have been applicable since this date. They include:

141 SFDR, article 7.

142 The ESAs are the European Banking Authority (EBA), the European Insurance and Occupational

Pensions Authority (EIOPA), and the European Securities and Markets Authority (ESMA). See European

Commission, ‘European System for Financial Supervision’, available here.

143 ESA, ‘Final Report on draft RTS regarding fossil gas and nuclear energy investments’ available here.

144 Mason, Hayes and Curran, ‘Sustainable Finance Disclosure Regulation — Where Are We Now?’ (22
October 2022) available here.


https://eur-lex.europa.eu/legal-content/EN/TXT/?uri=celex%3A32019R2088
https://eur-lex.europa.eu/legal-content/EN/TXT/?uri=celex%3A32019R2088
https://eur-lex.europa.eu/legal-content/EN/TXT/?uri=celex%3A32019R2088
https://eur-lex.europa.eu/legal-content/EN/TXT/?uri=celex%3A32019R2088
https://www.eba.europa.eu/regulation-and-policy/transparency-and-pillar-3/joint-rts-esg-disclosure-standards-financial-market-participants
https://eur-lex.europa.eu/eli/reg_del/2023/363/oj
https://eur-lex.europa.eu/eli/reg_del/2023/363/oj
https://finance.ec.europa.eu/regulation-and-supervision/european-system-financial-supervision_en
https://www.eba.europa.eu/regulation-and-policy/transparency-and-pillar-3/joint-rts-esg-disclosure-standards-financial-market-participants
https://www.mhc.ie/latest/insights/sustainable-finance-disclosures-regulation-where-are-we-now
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¢ the implementation of a policy concerning the integration of sustainability risks into the
investment decision-making process,

e the updating of remuneration policies to ensure the integration of sustainability risks,

¢ the inclusion of sustainability related disclosures on websites and fund offering documents,
and

e the inclusion of periodic reporting in annual reports concerning sustainability.**®

The Phase 2 SFDR requirements entail adherence to the RTS, which have been in force since 1
January 2023. The amendments to the RTS, discussed above, have been in force since 20
February 2023.

Articles 5 and 6 of the Taxonomy Requlation impose additional disclosure obligations in respect of:

i.  financial products referred to in article 9(1), (2) and (3) of the SFDR, which commit to invest
in an economic activity that contributes to an environmental objective, as defined under
article 2(17) of the SFDR; and

ii. inrespect of financial products referred to in article 8 of the SFDR, which promote
environmental characteristics.

These additional disclosure obligations are discussed in more detail in the section below
concerning the Taxonomy Regulation.

The Taxonomy Regulation entered into force on 12 July 2020 on a phased basis. It serves as an
important complement to the NFRD, CSRD and SFDR, and expands upon the disclosure and
reporting obligations contained in these instruments. In particular, it provides objective criteria for
determining whether an investment in an economic activity, which is marketed as environmentally
sustainable, is environmentally sustainable in reality.

Article 3 of the Taxonomy Regulation provides that an economic activity shall be considered
environmentally sustainable if it:

a) contributes substantially to one or more of the environmental objectives set out in
article 9 of the Regulation (in accordance with articles 10-16 of the Regulation), namely:
i. Climate change mitigation,
ii. Climate change adaptation,
iii. The sustainable use and protection of water and marine resources,

iv. The transition to a circular economy,
V. Pollution prevention and control, and
Vi. The protection and restoration of biodiversity and ecosystem;

b) does not significantly harm any of the above environmental objectives;4¢

145 |bid.
148 In accordance with Article 17 of the Taxonomy Regulation.


https://www.eba.europa.eu/regulation-and-policy/transparency-and-pillar-3/joint-rts-esg-disclosure-standards-financial-market-participants
https://eur-lex.europa.eu/legal-content/EN/TXT/?uri=CELEX:32020R0852
https://eur-lex.europa.eu/legal-content/EN/TXT/?uri=CELEX:32020R0852
https://eur-lex.europa.eu/legal-content/EN/TXT/?uri=CELEX:32020R0852
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c) is carried outin compliance with minimum safeguards as laid down in article 18 of the
Taxonomy Regulation; and

d) complies with technical screening criteria established by the European Commission in
accordance with articles 10(3), 11(3), 12(2), 13(2), 14(2) or 15(2) of the Taxonomy
Regulation.

As indicated above, the Taxonomy Regulation requires the European Commission to adopt
supplementary delegated acts, which outline the technical screening criteria that must be satisfied
in order for an economic activity to be considered environmentally sustainable.

The Commission’s Delegated Regulation (EU) 2021/2139 of 4 June 2021 (the “Taxonomy Climate
Delegated Act”) establishes the technical screening criteria for determining the conditions under
which economic activities listed in Annexes | and Il to the Delegated Act, for example, forestry-
related activities, may be considered to be contributing substantially to climate change mitigation
and climate change adaptation, and for determining whether these economic activities cause no
significant harm to any of the other environmental objectives included in the Taxonomy Regulation.
The Taxonomy Climate Delegated Act has been in force since 1 January 2022. Accordingly, the
provisions of the Taxonomy Regulation in respect of climate change mitigation and climate change
adaptation have applied since this date.

On 9 March 2022, the European Commission adopted the Complementary Climate Delegated Act,
which amends the Taxonomy Climate Delegated Act so as to permit certain economic activities
involving gas and nuclear energy to be considered to be contributing substantially to climate
change mitigation and climate change adaptation, subject to strict conditions being satisfied.'*’
This Delegated Act entered into force on 1 January 2023 and is aimed at accelerating
decarbonisation.'*®

On 27 June 2023, the European Commission adopted the text of proposed amendments (available
here) to the Taxonomy Climate Delegated Act, which set out technical screening criteria for
additional economic activities, including activities in the manufacturing and transport sectors, to be
considered to be contributing substantially to climate change mitigation and climate change
adaptation.'*® The proposed amendments have been transmitted to the Commission’s co-
legislators, the European Parliament and the Council of the EU, for scrutiny.

On 27 June 2023, the European Commission also adopted the text of a proposed Environmental
Delegated Act (available here), which outlines the technical screening criteria for determining
whether an economic activity may be considered to be contributing substantially to the remaining
four (non-climate) environmental objectives under the Taxonomy Regulation, namely, sustainable
use and protection of water and marine resources, transition to a circular economy, pollution
prevention and control, and/or protection and restoration of biodiversity and ecosystems. The
proposed Environmental Delegated Act has been transmitted to the Commission’s co-legislators,
the European Parliament and the Council of the EU, for scrutiny.

147 Ajsling O’Malley and Alanna Hannon, ‘Publication of EU Taxonomy Climate Complementary Delegated
Act in the Official Journal: Implications for Funds’ (Dillon Eustace, 18 July 2022) available here.

148 For more information, see: ibid; and European Commission, ‘EU taxonomy: Complementary Climate
Delegated Act to accelerate decarbonisation’, available here.

149 For more information, see: Arthur Cox, ‘EU Taxonomy Regulation: Commission Publishes Draft
Environmental Delegated Act’ (Insights Blog, 14 June 2023) available here.


https://eur-lex.europa.eu/legal-content/EN/TXT/?uri=celex%3A32021R2139
https://eur-lex.europa.eu/legal-content/EN/TXT/?uri=CELEX:32022R1214
https://finance.ec.europa.eu/regulation-and-supervision/financial-services-legislation/implementing-and-delegated-acts/taxonomy-regulation_en
https://finance.ec.europa.eu/regulation-and-supervision/financial-services-legislation/implementing-and-delegated-acts/taxonomy-regulation_en
https://www.dilloneustace.com/legal-updates/publication-of-eu-taxonomy-climate-complementary-delegated-act-in-the-official-journal-implications-for-funds
https://finance.ec.europa.eu/publications/eu-taxonomy-complementary-climate-delegated-act-accelerate-decarbonisation_en
https://www.arthurcox.com/insights/eu-taxonomy-regulation-commission-publishes-draft-environmental-delegated-act/
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Article 8 of the Taxonomy Regulation imposes disclosure obligations on undertakings that are
subject to the NFRD (namely, large public interest undertakings) regarding how, and the extent to
which, their activities are associated with economic activities that qualify as environmentally
sustainable under the Taxonomy Regulation. These disclosure obligations will apply to
undertakings that are subject to the CSRD as it gradually replaces the NFRD.

Article 8(2) requires in-scope non-financial undertakings (for example, non-financial, large, listed
companies) to disclose information on the proportion of their turnover, which is derived from
environmentally sustainable economic activities, and the proportion of their capital expenditure and
operating expenditure, which is related to assets or processes associated with environmentally

150 See European Commission, ‘Sustainable Finance Factsheet’ (June 2023) available here.


https://eur-lex.europa.eu/legal-content/EN/TXT/?uri=CELEX:32020R0852
https://finance.ec.europa.eu/sustainable-finance/tools-and-standards/eu-taxonomy-sustainable-activities_en
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sustainable economic activities (“key performance indicators”). It doesn’t specify key performance
indicators for in-scope financial undertakings (for example, credit institutions, investment firms,
asset managers and insurance and reinsurance undertakings).

Article 8(4) of the Taxonomy Regulation requires the European Commission to adopt a
supplementary delegated act specifying the content and presentation of the information to be
disclosed under article 8 and the methodology to be used, taking into account the specificities of
both financial and non-financial undertakings and the technical screening criteria. Accordingly, the
Commission adopted EU Commission Delegated Reqgulation (EU) 2021/2178 of 6 July 2021 (the
“Disclosures Delegated Act”), which has applied on a phased basis since 1 January 2022. The
Disclosures Delegated Act specifies key performance indicators for financial undertakings that fall
within the NFRD’s scope. On 27 June 2023, the European Commission adopted proposed
amendments to the Disclosures Delegated Act, which seek to ensure its compatibility with the
proposed Environmental Delegated Act. The proposed amendments have been forwarded to the
European Parliament and the Council of the EU for scrutiny.
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151 This infographic/factsheet entitled ‘How does the EU Taxonomy fit within the sustainable finance

framework’ is available to download on the European Commission website, see here.


https://eur-lex.europa.eu/legal-content/EN/TXT/?uri=CELEX:32021R2178
https://finance.ec.europa.eu/sustainable-finance/tools-and-standards/eu-taxonomy-sustainable-activities_en#:~:text=The%20EU%20taxonomy%20is%20a,the%20European%20Green%20Deal%20objectives.
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Articles 5 and 6 of the Taxonomy Regulation impose disclosure obligations in respect of:

o financial products referred to in article 8(1) of the SEDR, which promote environmental
characteristics; and

o financial products referred to in article 9(1), (2) and (3) of the SEDR, which commit to invest
in an economic activity that contributes to an environmental objective as defined under
article 2(17) of the SFDR.

Articles 5 and 6 stipulate that the disclosures, which FMPs are required to make in respect of the
above financial products at the pre-contractual stage and in their periodic reporting under articles
6(3) and 11(2) of the SFDR respectively, must include:

o information on the environmental objective(s), as set out in article 9 of the Taxonomy
Regulation, to which the investments underlying the financial product contribute; and

o adescription of how, and to what extent, the investments underlying the financial product
are in economic activities that qualify as environmentally sustainable under article 3 of the
Taxonomy Regulation.

Article 7 of the Taxonomy Regulation clarifies that for financial products other than those subject to
article 8(1) or article 9(1), (2) or (3) of the SFDR, a statement must be included in pre-contractual
disclosures and periodic reporting provided pursuant to articles 6(3) and 11(2) of the SFDR that:
“[tIhe investments underlying this financial product do not take into account the EU criteria for
environmentally sustainable economic activities”.

A number of Delegated Regulations adopted by the European Commission, which have been
directly effective in Ireland since August 2022, incorporate sustainability considerations into several
existing Directives, including the Second Markets in Financial Instruments Directive (MiFID II), the
Alternative Investment Fund Managers Directive, the Insurance Distribution Directive and the
Solvency |l Directive.*®? Furthermore, statutory instruments have been adopted to transpose into
domestic law several Delegated Directives adopted by the Commission, which incorporate
sustainability considerations into MiFID II's product governance rules and the UCITs regime.>?

The Capital Requirements Requlation (CRR) entered into force on 1 January 2014. It requires
credit institutions (for example, large listed banks) and investment firms to disclose prudential
information on capital and risk exposures. Together with the Capital Requirements Directive
(2013/36/EUV), the CRR seeks to give effect to the Basel Il Agreement and strengthen the overall
resilience of banks across the EU territory. The Basel Il Agreement forms part of the Basel

152 Maedhbh Clancy and Suzanne Kearney, ‘Ireland: Environmental, Social and Governance Regulation
Comparative Guide’ (Arthur Cox, 31 August 2022) available here.

153 See: European Union (Markets in Financial Instruments) (Amendment) (No. 3) Regulations 2022 (S.I. No.

363 of 2022); and European Union (Undertakings for Collective Investment in Transferable Securities)

(Amendment) (No.2) Regulations 2022 (S.l. No. 442 of 2022).
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https://eur-lex.europa.eu/legal-content/EN/ALL/?uri=CELEX:32009L0138
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https://eur-lex.europa.eu/legal-content/EN/TXT/?uri=celex%3A32013L0036
https://www.bis.org/bcbs/basel3.htm
https://www.bis.org/basel_framework/
https://www.mondaq.com/ireland/corporatecommercial-law/1226394/environmental-social-and-governance-regulation-comparative-guide
https://www.irishstatutebook.ie/eli/2022/si/363/made/en/pdf
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Framework, a set of global standards for the prudential regulation of banks developed by the Basel
Committee on Banking Supervision. The Basel Framewaork has three pillars: Pillar | - minimum
capital requirements, Pillar 1l - supervisory review process, and Pillar 11l - enhanced risk disclosure
and market discipline.

Article 434a of the CRR mandates the EBA to develop draft implementing technical standards
specifying uniform formats for Pillar Il disclosures, including ESG disclosures required under
article 449a of the CRR. The EBA published its final draft implementing technical standards on
Pillar 3 disclosures concerning ESG risks on 24 January 2022 (available here). The EBA press
release announcing their publication states that:

“The standards put forward comparable disclosures and KPIs [Key
Performance Indicators], including a green asset ratio (GAR) and a banking
book taxonomy alignment ratio (BTAR), as a tool to show how institutions are
embedding sustainability considerations in their risk management, business
models and strategy and their pathway towards the Paris agreement goals.”

Affected institutions had to make their first disclosures under the new standards by 30 June 2023.

Several low-carbon indices have emerged over the years, which can be used as benchmarks for
determining the value, and measuring the performance, of supposedly low-carbon financial
instruments (for example, bonds or shares) and investment portfolios. However, these indices can
have quite different aims and levels of ambition. This in turn can give rise to ambiguity and the
potential for greenwashing.

The EU Low Carbon Benchmarks Regulation seeks to address this shortcoming and promote
uniformity and transparency in the application of low-carbon indices. It amends Regulation (EU)
2016/1011 (the “Benchmark Regulation”), which established uniform rules for benchmarks across
the EU, by introducing two new categories of benchmark: the EU Climate Transition Benchmark
(CTB) and the EU Paris-Aligned Benchmark (PAB). It outlines the distinct requirements, which
must be satisfied in order for a benchmark to be classified as a CTB or a PAB respectively.

The EU Low Carbon Benchmarks Regulation obliges benchmark administrators (subject to some
exceptions) to provide certain disclosures, including details of how their benchmarks’
methodologies reflect ESG factors. It entered into force on 10 December 2019. The obligations
imposed under the Regulation came into effect on a phased basis from 30 April 2020 to 31
December 2022.

The Climate Law Regulation (EU) 2021/1119 (the “European Climate Law”) entered into force on
29 July 2021. It is relevant to the area of ESG in that it seeks to ensure that all EU policies in areas
such as climate, energy, transport and taxation, are directed toward the achievement of carbon
neutrality in the EU territory by 2050.2%* It obliges EU institutions and Member States to implement
measures aimed at achieving carbon neutrality and monitoring progress in this regard.'*® It also

154 European Commission, ‘European Climate Law’, available here.
155 | pid.
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provides for the establishment of a European Scientific Advisory Board on Climate Change to
provide independent advice.

At the domestic level, the Climate Action and Low Carbon Development Act 2015, as amended,
makes the attainment of carbon neutrality by 2050 a national climate objective. In this regard, it also
implements a commitment included in the Programme for Government. Section 6A requires the
Government to approve three back-to-back five-year carbon budgets with the first commencing on
1 January 2021. The first two budgets should provide for a 51% reduction in greenhouse gas
emissions by the end of 2030 relative to 2018 levels. Section 4 requires the Minister for the
Environment, Climate and Communications to prepare an update to the Climate Action Plan every
year and a long-term national climate action strategy every five years. The annually updated Climate
Action Plan must specify the sector specific measures necessary to ensure adherence to the carbon
budget and sectoral emissions ceilings for the period concerned. Section 14B requires local
authorities to prepare five-year local authority climate action plans. The 2015 Act, as amended, also
provides for national adaptation frameworks and sectoral adaptation plans.

Section 4(11), section 6B(13), and section 6C(9) of the Climate Action and Low Carbon
Development Act 2015, as amended, require Ministers, insofar as is practicable, to perform their
functions in a manner consistent with the Climate Action Plan, national long-term climate action
strategy, carbon budget and/or carbon emissions ceiling for the sector concerned, as relevant.
Section 14A requires the Minister for the Environment, Community and Local Government to report
annually to the relevant Oireachtas joint committee on progress achieved in discharging the targets
included in the Climate Action Plan, including any policies, mitigation measures and adaptation
measures adopted. Other relevant Ministers may also be required under section 14A to provide
climate reporting to the joint committee concerning the achievement of sector specific targets and
compliance with sectoral emissions ceilings. Section 14A also permits the joint committee to make
recommendations to Ministers, where it considers it appropriate to do so.

The Climate Action Plan 2023 (CAP23) was launched on 21 December 2022 and comprises the
second annual update to the 2019 Climate Action Plan. CAP23 is the first Climate Action Plan to
be prepared following the introduction of carbon budgets and sectoral emissions ceilings under the
Climate Action and Low Carbon Development (Amendment) Act 2021. It provides a roadmap for
achieving a 51% reduction in overall greenhouse gas emissions by 2030 (relative to 2018 levels)
and ultimately achieving net-zero emissions by 2050.

Section 8 of the Climate Action and Low Carbon Development Act 2015, as amended, provides for
the establishment of the Climate Change Advisory Council as an independent statutory body. The
Council’s functions include providing advice and recommendations to the Government in relevant
areas, as set out in the Act, and preparing an annual report on progress achieved in achieving
reductions in greenhouse gas emissions and other climate-related goals.

On 25 July 2023, the Climate Change Advisory Council published its 2023 Annual Report.*®

156 Climate Change Advisory Council, ‘Annual Review 2023’ (2023) Summary, available here.
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The Climate Change Advisory Council asserted that:
“at the current rate of policy implementation, Ireland will not meet the targets set
in the first and second carbon budget periods unless urgent action is taken
immediately and emissions begin to fall much more rapidly”.

[Climate Change Advisory Council, 2023 Annual Report, Summary, available here]

The Climate Change Council stressed in its 2023 Annual Report that the “first task is to reduce and

ultimately prevent emissions of greenhouse gases”, including through engagement with
communities so as to ensure a fair and equitable transition.*®” It made several general and sector-

specific recommendations.'®® It identifies opportunities for synergies and co-benefits from
integrated adaptation and mitigation actions, as outlined in the infographic below.
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159 This table is taken from Climate Change Advisory Council, ‘Annual Review 2023’ (2023), available here
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In June 2023, the EPA published its greenhouse gas emissions projections for 2022-2040. It
anticipates that:

o Ireland will only achieve a 29 per cent reduction in greenhouse gas emissions by 2030;

¢ almost all sectors will exceed their national sectoral emissions ceilings for 2025 and 2030,
including agriculture, electricity, transport and industry; and

e the first two five-year carbon budgets will not be met by a significant margin.6°

“Ireland will miss its 2030 climate targets unless all sectors of the economy
deliver emission reductions in the short term and sustain this delivery into the
future. ... A continued lack of delivery of large-scale practical actions to
decarbonise activities in all sectors will see us exceed our carbon budgets.”

[Laura Burke, Director General, EPA, 1 June 2023, available here]

The Oireachtas Library and Research Service has published Environmental Indicators for Quarter
2, 2023, which include information on Ireland’s greenhouse gas emissions since 1990.

As part of Ireland’s Green Deal, the European Commission is working with the Government to help
achieve shared goals concerning climate change and sustainability, for example, by encouraging
the government to enhance the protections afforded to Irish peat bog habitats.

EU Directive 2022/2381 on improving the gender balance on boards of directors of large, listed
companies (the “Gender Balance on Corporate Boards Directive”) was adopted on 23 November
2022. It entered into force on approximately 27 December 2022.1%! EU Member States have two
years to transpose the Directive into domestic law.®? The Directive will require large companies
that are listed on an EU stock exchange to ensure that by 30 June 2026, 40% of non-executive
director positions, or 33% of all director positions, are filled by members of the under-represented
sex.'%® In-scope companies will be required to report annually on the composition of their boards of
directors and, if the Directive requirements have not been satisfied, outline the steps they will
undertake to achieve them. SMEs with less than 250 employees do not come within the scope of
the Directive.'%

This section discusses some anticipated developments at the EU level in the area of ESG.

160 EPA, ‘Ireland projected to fall well short of climate targets, says EPA’ (1 June 2023) available here.

161 European Sources Online, ‘Directive (EU) 2022/2381 on improving the gender balance among directors
of listed companies and related measures’ (7 December 2022) available here.

162 Suzanne Kearney, ‘New Gender Balance Targets on Boards of EU Listed Companies’ (Arthur Cox
Insights Blog, 25 November 2022) available here.
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In February 2022, the Platform on Sustainable Finance, an advisory body to the European
Commission, published a final report on a potential EU social taxonomy regime, which would
operate as a classification system for determining whether an economic activity is sustainable from
a social perspective. The report identifies criteria that could potentially be applied for the purposes
of making such a determination, including whether the activity: offers decent work, including for
value-chain workers; promotes adequate living standards and wellbeing for end-users; and
contributes to inclusive and sustainable communities and societies.!¢®

Notwithstanding a demonstrated demand amongst investors for socially beneficial investment
opportunities, recent reports suggest that the European Commission has indefinitely postponed its
plans to develop a social taxonomy regime in response to the Russian invasion of Ukraine.®®
Some commentators suggest that part of the problem derives from the absence of international
standards for determining social impact, a dearth of reliable data and the fact that social impact
tends to be qualitative in nature and therefore difficult to measure.*®” However, the proposed
Directive on Corporate Sustainability Due Diligence could help to overcome some of these
obstacles.

In February 2022, the European Commission published a proposed Directive on Corporate
Sustainability Due Diligence (CSDDD) (see here and here), which seeks to impose due diligence
obligations on large EU companies and certain non-EU companies concerning actual and potential
adverse impacts of their operations on the environment and the enjoyment of human rights.

“For businesses these new rules will bring legal certainty and a level playing field.
For consumers and investors they will provide more transparency.”

[European Commission press release, dated 23 February 2022]

The Council of the EU adopted its negotiating position on the proposed CSDDD in November 2022
whereas the European Parliament adopted its position on 1 June 2023. The latter suggests a
number of amendments to the text originally proposed by the Commission. It envisages that the
CSDDD obligations will apply after three or four years, depending on the company'’s size, and that
smaller companies would be able to delay implementing the new rules by an additional year.¢®

165 Platform on Sustainable Finance, ‘Final Report on Social Taxonomy’ (February 2022) pp 7-8, available
here.

166 Elizabeth Meager, ‘Why the social taxonomy is no longer an EU priority’ (Capital Monitor, 12 September
2022) available here.

167 Benjamin David, Social taxonomy: Is the shelving of the EU’s social taxonomy all gloom for the financial

sector?’ (Funds Europe, October 2022) available here.

168 Eyropean Parliament Press Release, ‘MEPs push companies to mitigate their negative social and
environmental impact’ (1 June 2023) available here.
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Trilogues (official negotiations between the European Parliament and the Council, which are
mediated by the European Commission) are now taking place and it is hoped that a final
agreement will be reached on the CSDDD by the end of 2023.

Large, limited liability companies, which are incorporated in EU Member States and satisfy
applicable thresholds concerning turnover and staff numbers, will fall within the scope of the
CSDDD. These in-scope EU companies may be further sub-divided into two categories: “Group 1”
companies and “Group 2" companies.

Parent companies with at least 500 employees and a net worldwide turnover of at least €150
million are classified as Group 1 companies. Companies with at least 250 employees and a net
worldwide turnover of at least €40 million are classified as Group 2 companies. Under the text
initially proposed by the European Commission, Group 2 companies had to have operations in
defined high impact sectors such as textiles, agriculture and mineral extraction in order to fall
within the Directive’s scope. However, the European Parliament is proposing that this requirement
be deleted thereby extending the scope of the CSDDD to companies in the financial services
sector. In contrast, the Council of the EU wishes to give individual EU Member States the capacity
to choose whether or not to extend the regime to the financial services sector when they transpose
the Directive into national law.'® This is one the issues that will be addressed during the Trilogues.

Companies incorporated in a third State outside of the EU territory, which generate a net
worldwide turnover of at least €150 million will also be subject to the proposed CSDDD provided
that at least €40 million of their net worldwide turnover is generated within the EU.17°

Micro companies and SMEs do not directly fall within the scope of the proposed CSDDD.
Nevertheless, the draft text provides for supporting measures for SMEs as they may be indirectly
affected given that the proposed disclosure obligations extend to a company’s supply chain, as
discussed below.'’t Over 220 civil society groups have issued a statement calling for the proposed
CSDDD to be strengthened, including by bringing SMEs directly within its scope.’?

The due diligence obligations imposed on in-scope companies include identifying any actual and
potential adverse impacts on the environment or the enjoyment of human rights as a result of the
operations of the company or its subsidiaries, or as a result of any other activities in the company’s
value chain (including direct and indirect established business relationships). Where necessary,
the company will need to take measures to prevent, end, mitigate and account for adverse
impacts.

169 Linklaters, ‘European Parliament agrees negotiating position on CSDDD - let the trilogues commence’ (1

June 2023) available here.
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171 European Commission, ‘Corporate Sustainability Due Diligence’, see here.

172 A&L Goodbody, ‘Proposed Directive on Corporate Sustainability Due Diligence’ (27 June 2022) p.2,
available to download here.
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Adverse impacts could include, for example, biodiversity loss, environmental
degradation or adverse impacts arising from the burning of fossil fuels, the use of
child labour or general labour exploitation [European Parliament Press Release, June 2023].

The inclusion of activities within the company’s overall value chain means that in-scope companies
will be required to monitor and assess the activities of partners involved in areas such as supply,
transport, sale, distribution, storage and waste-management.!’® In-scope companies will also have
to incorporate relevant due diligence obligations into the company’s corporate strategy.

The CSDDD, as originally proposed by the European Commission, requires Group 1 companies
and non-EU companies that satisfy the Group 1 turnover threshold to prepare a climate transition
plan, which is aligned with the goal of limiting global warming to 1.5°C as set out in the Paris
Agreement.’”* The European Parliament’s proposed amendments seek to extend this obligation to
all in-scope companies.'’”® The Parliament is also proposing that the amount of variable
remuneration (i.e. bonuses) payable to directors of large companies with over 1,000 employees be
made contingent upon progress achieved in meeting targets set out in the climate transition
plan.t’® In contrast, the draft CSDDD as initially proposed by the Commission, requires companies
to have regard to obligations related to climate action plans when setting variable remuneration for
directors; however, only where variable remuneration is linked to a director’s contribution to the
company’s business strategy, long-term interests and sustainability.'’’

The draft CSDDD, as proposed by the European Commission, requires EU Member States to
designate a national authority to supervise and enforce its implementation, including through the
imposition of proportionate sanctions. The European Parliament is proposing that these sanctions
include “naming and shaming” non-compliant companies, removing the goods of non-compliant
companies from the market, and fines of at least 5% of a company’s net worldwide turnover.1’® It is
also proposing that non-EU companies who are non-compliant be prohibited from engaging in
public procurement within the EU territory.1”® Non-compliant companies will also be susceptible to
civil liability and may be required to pay compensation to victims in the form of damages for any
harm/loss endured as a result of their failure to adhere to their due diligence obligations.°

The European Parliament is also proposing that in-scope companies be required to: engage with
parties affected by their activities, including human rights and environmental activists; introduce a
grievance mechanism; and regularly monitor the effectiveness of their due diligence policy.*8

173 European Parliament Press Release, ‘MEPs push companies to mitigate their negative social and
environmental impact’ (1 June 2023) available here
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Article 25 of the proposed CSDDD requires directors of in-scope EU companies to take into
account the human rights, climate and environmental implications of their decision making when
fulfilling their fiduciary duty to act in the company’s best interests. Article 26 of the proposed
CSDDD, as initially published by the European Commission, requires directors of in-scope EU
companies to monitor compliance with the CSDDD due diligence obligations. However, the
European Parliament is proposing that this provision be deleted.'8?

In order to enhance transparency for investors, it is envisaged that information about a company’s
due diligence policy will be made available on the European Single Access Point (ESAP).'8 The
ESAP is meant to operate as a single access point for all publicly available financial and
sustainability-related information in respect of EU companies and EU investment products.

On 6 July 2021, the European Commission published a proposed regulation establishing a
European Green Bond Standard (EUGBS). In February 2023, the European Parliament and the
Council of the EU reached provisional agreement on the text of the proposed EUGBS (available
here). The Regulation still has to be formally ratified by the Parliament and Council, and is
expected to apply 12 months after ratification.'84

Once adopted, the Regulation will operate as a voluntary “gold standard” for the use of green
bonds by companies and public authorities seeking to raise funds on capital markets to finance
large-scale investments, whilst also meeting rigorous sustainability requirements.® Issuers of
green bonds covered by the EUGBS will have to ensure that at least 85% of the funds raised
through the bond are allocated to economic activities that align with the Taxonomy Regulation.*8
The EUGBS is intended to make it easier for investors purchasing the bonds to assess and trust
the sustainability of investments and accordingly, minimise the risk of greenwashing.*®’

Proposed changes to the EU Securitisation Framework concerning ESG disclosures are also
under consideration. Securitisation is “the practice of pooling together various types of debt
instruments (assets) such as mortgages and other consumer loans and selling them as bonds to
investors”.188 Currently, ESG disclosures are required in respect of simple, transparent and
standardised (STS) securitisations where the underlying exposures are residential loans, auto
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185 European Commission, ‘Strategy for financing the transition to a sustainable economy’ (6 July 2021)
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loans and leases.*® For such STS securitisations, the originators and sponsors are required under
Regulation (EU) 2017/2042 (the “EU Securitisation Regulation”) to publish the available
information related to the environmental performance of the underlying assets.!%

In 2021, the EU Securitisation Regulation was amended to permit originators and sponsors to
publish the available information related to the principal adverse impacts of the underlying assets,
instead of information regarding environmental performance.'*! The European Supervisory
Authorities (ESAs) were mandated to prepare regulatory technical standards (RTS) on the content,
methodology and presentation of the information required concerning principal adverse impacts
based, insofar as possible, on those set out in the RTS for the SFDR.%? In May 2023, the ESAs
submitted final draft RTS to the European Commission for consideration.'®®* The European
Commission is expected to approve the draft RTS within three months.'** Once the RTS come into
effect, originators of in-scope STS securitisations may elect to either provide disclosures
concerning: (i) the environmental performance of the underlying assets, or (ii) the principal adverse
impacts of the underlying assets in accordance with the RTS.1%

The EU is also considering ways of increasing transparency surrounding the ESG ratings market,
including the potential introduction of rules concerning the operation of ESG rating agencies.!® As
explained on the European Commission’s Sustainable Finance Factsheet, ESG ratings assess the
ESG characteristics, exposure to ESG risks or impact on the environment and society in general of
an entity, a financial instrument or a financial product.*®’

189 Maedhbh Clancy and Phil Cody, ‘ESG and Securitisation: ESG disclosures for certain STS
securitisations’ (Arthur Cox Insights, 31 May 2023) available here.
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The system puts a price on Every year, a cap is set on how However, certain sectors that
carbon. Every year, entities many allowances are put on the  are exposed to ‘carbon leakage
covered by the ETS have tobuy  market for that year and each get free allowances to support

“allowances” corresponding to  year; that cap then decreases their competitiveness.
their greenhouse gas emissions.  with every passing year. This
creates financial incentives for

companies to cut emissions.

The EU Emissions Trading System (the “EU ETS”) commenced in January 2005 and is currently in
its fourth phase (2021 to 2030). It is provided for under EU Directive 2003/87/EC, as amended,
and was transposed into national law under the European Communities (Greenhouse Gas
Emissions Trading) Regulations 2012 (Statutory Instrument (SI) No. 490 of 2012) as amended,
and the European Communities (Greenhouse Gas Emissions Trading) (Aviation) Regulations 2010
(SI No. 261 of 2010), as amended.

The EU ETS seeks to reduce the greenhouse gas emissions from airlines and certain stationary
installations (for example, power stations and heavy energy-using industrial plants) in EU Member
States, Norway, Iceland and Liechtenstein. It operates on a cap-and-trade basis whereby a limit
(cap) is placed on the overall emissions that can be produced by participating companies in the
countries covered by the Directive. The cap is set at EU level and is reduced over time in
accordance with the ultimate objective of achieving carbon neutrality by 2050.

Companies participating in the EU ETS must acquire emission allowances by purchasing them at
an auction or from a carbon broker or trader.'®® Some companies are afforded certain free
allowances by the European Commission. Companies regulated by the EU ETS are required to
open Union Registry accounts to hold their carbon allowances.?® They must surrender sufficient
carbon allowances from their respective accounts each year to cover their greenhouse gas

198 This infographic is reproduced from: European Council, ‘Fit for 55: reform of the EU Emissions Trading
System’, available here.

199 EPA, ‘Auctioning of Carbon Allowances’, available here.

200 EPA, ‘The EU Emissions Trading System’. available here.
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emissions or face heavy penalties.?°* A company that reduces its emissions will have excess
carbon allowances that it can maintain for future use or sell to another company that has
insufficient allowances to offset its emissions.?°2 The EPA administers Ireland’s EU ETS scheme.

In July 2021, the European Commission proposed a set of legislative proposals known as the ‘Fit
for 55’ package, which were ultimately adopted by the European Parliament and the Council of the
EU during April 2023. The reforms:

e introduce more ambitious emissions reduction goals for existing areas, for example, by
requiring a reduction in emissions of 62% by 2030 as compared with 41%;

o reduce and phase out certain allowances;

e extend the existing EU ETS to maritime transport (between 2024 and 2026);

e create a new ETS for buildings, road transports and fuels for additional sectors;

e increase funding for decarbonising ETS sectors; and

e provide for contributions to the social climate fund with a view to protecting the most
vulnerable people and companies from the carbon pricing impact of the reforms.2%

Several of the legislative instruments that together comprise the ‘Fit for 55’ are already in force.?%

The Effort Sharing Requlation (EU) 2023/857 was adopted on 19 April 2023 and has entered into
force.?% It imposes obligations on EU Member States with a view to reducing overall emissions
from sectors not covered by the EU ETS, including transport, buildings, agriculture and waste, by
40% by 2030, as compared with 2005 levels.2% It requires Ireland to limit its overall emissions by
at least 42% by 2023, as compared with 2005 levels.?’” The Commission will adopt delegated acts
establishing annual emission allocations for individual EU Member States.?®

The Renewable Energy Directive (EU) 2018/2001, (RED II) is a recast of the Renewable Energy
Directive (2009/28/EC). It establishes a target of 32% in terms of the overall share of energy to be
derived from renewable sources across the EU by 2030. It requires EU Member States to prepare
national energy and climate plans for 2021-2030 in which they outline their national contribution to
the overall EU target.

The Russian invasion of Ukraine provided a further incentive for the EU to reduce its overall
dependence on fossil fuels. Accordingly, the European Commission proposed to amend REDII to
increase the applicable target to 45%. On 30 March 2023, the European Parliament and the
Council of the EU reached a provisional agreement on a new binding target for 2030 of at least
42 .5%, whilst still aiming for 45%.
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awaited on remaining proposals’ (Arthur Cox Insights Blog, 14 June 2023) available here.
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The Energy Labelling Regulation (EU) 2017/1369 established a framework for national rules on
energy labelling, which applies to a wide range of products.

A number of international standards, guidelines and principles offer examples of international best
practice concerning ESG.

The Task Force on Climate-related Financial Disclosures (TCFD) was created in 2015 and current
has 31 members from the G20 countries. It has developed recommendations in four core areas:
governance, strategy, risk management, and metrics and targets, which are intended to:

o help companies incorporate climate-related risks and opportunities into their risk
management and strategic planning processes; and
e enhance the transparency, quality and consistency of climate-related financial disclosures.

Marcel Meyer, who leads Deloitte Switzerland’s sustainability services, reports that “1,700
organisations worldwide, in the public and private sectors, as well as government entities, support
the TCFD”.2%° Meyer believes that “[m]ore governments will shift from recommending the TCFDs
as guidance to enacting laws and policies to embed the recommendations into mandatory
legislation and regulation”.?%° Irish-domiciled companies with a premium or standard listing on the
London Stock Exchange are obliged to disclose climate-related financial information in accordance
with the TCFD recommendations on a ‘comply or explain’ basis.?'* Other Irish companies may
voluntarily disclose such information.?2

Companies with an equity listing on Euronext Dublin or a premium listing on the London Stock
Exchange are required to adhere to relevant provisions of the UK Corporate Governance Code
concerning ESG.?*?

The International Sustainability Standards Board, which is part of the International Financial
Reporting Standards (IFRS) Foundation,?** published its first two IFRS Sustainability Disclosure
Standards in June 2023: IFRS S1 General Requirements for Disclosure of Sustainability-related

209 Marcel Meyer, ‘What is the TCFD and why does it matter?: Understanding the various layers and

implications of the recommendations’ (Deloitte Switzerland, undated) available here.

210 |pid.

211 Maedhbh Clancy and Suzanne Kearney, ‘Ireland: Environmental, Social and Governance Regulation
Comparative Guide’ (Arthur Cox, 31 August 2022) available here.

212 |bid.

213 |bid.

214 The IFRS Foundation is a “not-for-profit, public interest organisation established to develop and promote
high-quality, understandable, enforceable and globally accepted accounting and sustainability disclosure
standards—IFRS Standards”. See IFRS, ‘Who We Are’, available here.
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https://www.fsb-tcfd.org/recommendations/
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Financial Information and IFRS S2 Climate-related Disclosures.?'® These IFRS Standards are
intended to provide a global baseline for company disclosures concerning sustainability.

The SASB Standards are also within the remit of the IFRS. They identify the ESG issues of most
relevance to the financial performance of 77 categories of industries with a view to assisting
companies in disclosing the most financially material sustainability information to their investors.

The GRI Standards were developed by the Global Reporting Initiative (GRI), an independent,
international organisation, to provide organisations with a common terminology for reporting
publicly on the economic, environmental and social impacts of their operations.

The OECD Guidelines for Multinational Enterprises on Responsible Business Conduct are a set of
non-binding principles and standards agreed by governments, which are addressed to
multinational enterprises operating in or from adhering states.

The UN Guiding Principles on Business and Human Rights are a non-binding, but authoritative, set
of 31 principles, which define the duties of states and businesses concerning human rights under
three pillars: Protect, Respect and Remedy. In Ireland, the National Plan on Business and Human
Rights (2017-2020) seeks to give effect to the Guiding Principles. In 2021, the Department of
Foreign Affairs launched new guidance on business and human rights for Irish businesses. On 27
July 2023, the Téanaiste, Minister for Foreign Affairs and Minister for Defence, Micheal Martin, T.D.,
and the Minister of State with responsibility for Trade Promotion at the Department of Enterprise,
Trade and Employment, Dara Calleary, T.D., launched a public consultation on the development of
Ireland’s second National Plan on Business and Human Rights.

Companies may voluntarily sign up to the UN Global Compact and incorporate the Compact’s Ten
Principles concerning human rights, workers’ rights, environmental protection and anti-corruption
into their strategies, policies and procedures. Participating companies are also encouraged to take
strategic action to achieve broader societal objectives such at the UN SDGs. In terms of
incentives, companies are offered guidance, tools and training materials to assist them in fulfilling
their obligations under the Compact, as well as access to partnerships and knowledge sharing
opportunities with a range of stakeholders.

The ISO 26000 Standard provides guidance for organisations concerning social responsibility and
the integration, implementation and promotion of socially responsible behaviour with a view to
achieving sustainable development. It was launched in 2010 following five years of negotiations with
representatives of governments, NGOs, industry, consumer groups and labour organisations.

215 |[FRS, ‘ISSB issues inaugural global sustainability disclosure standards’ (26 June 2023) available here.
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This section offers some examples of treaties ratified by Ireland, which impose obligations on the
State concerning ESG and sustainability under international law.?'® For example, Ireland has
ratified treaties that seek to combat climate change, including:

¢ the United Nations Framework Convention on Climate Change (UNFCCC);
e the Kyoto Protocol to the UNFCCC; and
o the Paris Agreement.

The Kyoto Protocol and the Paris Agreement require the State to reduce its total national
greenhouse gas emissions in order to help meet the Paris Agreement target of limiting the global
temperature increase to 1.5 degrees Celsius above pre-industrial levels.

Ireland has also ratified several UN, Council of Europe and International Labour Organization
treaties, which promote human rights, labour rights and equality, for example:

e the European Convention on Human Rights;

e the International Covenant on Civil and Political Rights;

e the International Covenant on Economic, Social and Cultural Rights;

e the Convention on the Elimination of All Forms of Discrimination Against Women;

e the International Convention on the Elimination of All Forms of Racial Discrimination,
e the Convention on the Rights of Persons with Disabilities,

e the Equal Remuneration Convention, 1951 (No. 100), and

o the Forced Labour Convention, 1930 (No. 29).

This section discusses some additional domestic legislation of relevance to the area of ESG,
sustainability, emissions reduction and environmental protection more generally.

The Circular Economy and Miscellaneous Provisions Act 2022 was signed into law on 21 July
2022 and aims to support Ireland’s transition to a circular economy. Some of its substantive
provisions of the Act have yet to be commenced.?!’

Section 6 defines a circular economy as: “an economic model and the policies and practices which
give effect to that model in which

— (a) production and distribution processes in respect of goods, products and
materials are designed so as to minimise the consumption of raw materials
associated with the production and use of those goods, products and materials,

216 By ratifying a treaty (legal agreement between States), Ireland is bound to implement the provisions of the
treaty under international law. This list of treaties included in this section is in no way exhaustive.
217 See Ireland’s online Statute Book, available here.
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(b) the delivery of services is designed so as to reduce the consumption of raw
materials,

(c) goods, products and materials are kept in use for as long as possible thereby
further reducing the consumption of raw materials and impacts harmful to the
environment,

(d) the maximum economic value is extracted from goods, products, and materials
by the persons using them, and

(e) goods, products and materials are recovered and regenerated at the end of
their useful life”.

Section 7 requires the Minister for the Environment, Climate and Communications to prepare, and
submit to the Government for approval, a circular economy strategy at least every three years.
Before preparing the strategy, the Minister must consult with the public and other relevant actors,
including bodies representing economically or socially disadvantaged persons or persons who
have a disability. The strategy should include targets for relevant sectors, including construction,
agriculture, retail, packaging, textiles and electronic equipment. These targets should incorporate
specific goals, for example, increases in the use of re-usable products and materials. The strategy
must also promote the use of criteria relating to the circular economy in public procurement. Every
year, the Minister must publish a report on the implementation of the strategy on the Departmental
website. The first circular economy strategy, The Whole of Government Circular Economy Strateqy
2022-2023, was published in December 2021.

Sections 8 and 9 provide for the creation of a Circular Economy Fund, in place of the Environment
Fund, whose proceeds shall be directed toward the promotion of the circular economy.

Section 10 requires the EPA to establish a circular economy programme, outlining the measures it
will take to give effect to the objectives set out in the circular economy strategy. It stipulates that
the programme must be reviewed at least every 6 years. The Circular Economy Programme 2021-
2027 was launched in December 2021.

Section 15 places the National Food Waste Prevention Strategy on a statutory footing.

Sections 11 and 12 authorise the Minister for the Environment, Climate and Communications,
subject to government approval, to introduce regulations imposing an environmental levy on
retailers in respect of certain single-use items, including beverage cups, food containers and
packaging. Section 13 provides that failure to pay the levy and/or adhere to certain regulatory
provisions surrounding the levy payment will constitute an offence punishable:

e on summary conviction by a €5,000 fine and/or up to 12 months imprisonment; and
e on conviction on indictment by a fine of up to €50,000 and/or imprisonment for up to two
years.

Section 14 provides for the introduction, by way of regulations, of a prohibition on the supply of
certain single-use items and plastic bags. In making such regulations, the Minister must “have
regard to the level of material wastage associated with the single-use item or, as the case may be,
the class or classes of single-use item, concerned” (section 14(2)). Failure to comply with the
regulations will constitute an offence to which the sanctions applicable in respect of breaches of
the environmental levy regulations, outlined above, shall apply.

The Act introduces measures to combat illegal fly-tipping and littering, including measures
involving the use of CCTV and mobile recording devices, albeit subject to data protection
legislation. It also provides for various waste management measures, including mandatory


https://www.irishstatutebook.ie/eli/2022/act/26/section/7/enacted/en/html
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segregation. Section 29 introduces a new waste recovery levy which shall apply, for example, to
waste sent for incineration. Failure to pay the levy will constitute an offence. In order to reduce
reliance on fossil fuels, Part 5 of the Act amends the Minerals Development Act 1940 and the
Minerals Development Act 2017 to prohibit the granting of new licences to prospect for coal, lignite
and oil shale.?*®

exception is

that the Act provides for a ban on licences for oil and gas exploration through repeal of certain

provisions of the Petroleum and Other Minerals Development Act 1960 (Section 21)

Activities, which can impact the environment, may require a licence or permit granted by the EPA,
a local authority or Uisce Eireann. These licences may be issued subject to strict conditions.

In accordance with the Industrial Emissions Directive (2010/75/EC) and its domestic implementing
regulations, the EPA grants and enforces Industrial Emissions (IE) licences for specified
agricultural and industrial activities listed in the First Schedule to the Environmental Protection
Agency Act 1992, as amended.?®

The EPA also grants Integrated Pollution Control (IPC) licences, which cover all emissions from a
facility, for specified agricultural and industrial activities listed in the First Schedule of the
Protection of the Environment Act 2003.22° Before issuing an IPC licence, the EPA must be
satisfied that the emissions will not cause a significant adverse environmental impact.?#

Under the Environmental Protection Agency Act, 1992, as amended, the EPA cannot grant an IPC
licence or an IE licence if the emissions from the proposed activity would cause pollution.??

The EPA also grants and enforces waste licences for waste activities listed in the 3rd and 4th
Schedule to the Waste Management Act 1996, as amended, including transfer stations, landfills,
ship recycling, and hazardous waste disposal.?>® Before granting the licence to either a local
authority or a private operator, the EPA must be satisfied that the activity will not cause
environmental pollution.??* Local authorities grant and enforce Waste Permits and Certificates of
Registration, which are issued to private operators in respect of waste activities listed in the Third

218 Section 21 of the Climate Action and Low Carbon Development (Amendment) Act 2021 provides for a
ban on licences for oil and gas exploration by repealing relevant sections of the Petroleum and Other
Minerals Development Act 1960

219 Some activities only require an EPA licence above specified thresholds. See: EPA, ‘Industrial Emissions
licensing’ available here.

220 Some activities only require an EPA licence above specified thresholds. See: EPA, ‘Integrated Pollution
Control licensing’ available here.

221 |bid.

222 |bid.

223 EPA, ‘Waste Licensing’ available here.
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Schedule to the Waste Management (Facility Permit & Registration) Regulations (S.l. No. 821 of
2007), as amended.??®

Large-scale projects usually require an Environmental Impact Assessment (EIA) before they are
granted an IPC licence, IE licence or a waste licence by the EPA, or planning permission.??® An
EIA is usually mandatory for projects involving crude oil refineries, chemical and food
manufacturing, waste and infrastructure, and large-scale housing and tourism.??’

IE licences, IPC licences and waste licences can be issued by the EPA subject to water emission
limits values (ELVs).??8 Where ELVs are not included in the licence terms, the licence holder is still
bound by the applicable water pollution legislation, including the Local Government (Water
Pollution) Act 1977, as amended.??°

Discharges to the aquatic environment from sewerage systems operated by Uisce Eireann require
a waste water discharge licence or certification of authorisation from the EPA. The issuance of
such licences and certifications is subject to the requirements of applicable waste water discharge
legislation. Discharges of effluent to waters and sewers, subject to limited exceptions, require a
discharge licence issued in accordance with sections 4 and 16 of the Local Government (Water
Pollution) Act 1977, as amended. The discharge of trade and sewage effluent to surface water or
groundwater requires a licence issued by a local authority under section 4 of this Act. Commercial
activities, which discharge trade effluent to public sewers, require a licence under section 16,
which is issued by either Uisce Eireann or the EPA depending on the type and scale of activity.

The Water Environment (Abstractions and Associated Impoundments) Act 2022 provides for a
licensing regime for water abstractions and the conferral of licensing and certain enforcement
functions on the EPA. More generally, it provides for the regulation of water abstractions and their
associated impoundments, and for the establishment of a register of water abstractions.

IPC licences and waste licences issued by the EPA include air emission limits.*° Other activities
may require separate air emission licences granted by local authorities.?! The Air Pollution Acts
constitute the primary legislation concerning air pollution, and provide that causing or permitting a
pollutant to enter the atmosphere in a quantity that could damage public health, flora, fauna,
property and/or amenity value generally is an offence.?*2 Emissions from boilers and other

225 |hid.
226 Alan Roberts, Mark Thuillier and Chris Stynes (of A&L Goodbody), ‘Environmental Law and Practice in
Ireland: Overview’ (Thompson Reuters Practice, last updated 1 November 2021) available here.
227 |bid.
228 |bid.
229 |bid.
230 |pid.
231 |bid.
232 |pid.
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stationary combustion plants are regulated under the European Union (Medium Combustion Plant)
Regulations 2017.233

Non-compliance with the licencing regimes and rules surrounding emissions, discharges and
abstractions can attract significant penalties, including in some cases fines of up to €5,000 and/or
up to 12 months imprisonment upon summary conviction; and fines of up to €15 million and/or
imprisonment for up to 5 years upon conviction on indictment.?** In addition, directors, officers and
managers of licenced companies, whose acts or omissions caused the breach, can be held
individually responsible and, in respect of some indictable offences, sentenced to up to ten years in
prison.?® Licences may also be withdrawn, and clean-up orders may be imposed.?%

The Work Life Balance and Miscellaneous Provisions Act 2023 amends existing legislation to
afford certain employees an entitlement to take leave for medical care purposes and to request
flexible working arrangements for caring purposes.

A number of regulations promote energy efficiency in the construction and property sectors,
including the Building Requlations (Part L Amendments) Regulations 2017 (S.l. No. 538 of 2017),
the EU (Energy Performance of Buildings) Regulations 2019 (S.I. No. 183 of 2019) and the EU
(Energy Performance of Buildings) (No. 2) Requlations 2019 (S.I. No. 292 of 2019). A Building
Energy Rating (BER), which measures the energy efficiency of a building, is compulsory for new
builds and buildings for sale or rent (both commercial and domestic) subject to some exemptions.
Voluntary certification schemes also exist, for example the Leadership in Energy and
Environmental Design (LEED) certification, which provide energy efficiency and sustainability
ratings based on factors such as waste efficiency, sustainability, materials and design.

The Habitats Directive (1992/43/EC) and Birds Directive (2009/147/EC), which afford protection to
habitats and species of European importance and provide for the Natura 2000 network of
designated conservation areas, have been transposed into domestic law primarily via Part XAB of
the Planning and Development Act 2000, as amended.

A list of additional relevant legislation is included in Appendix I.

A number of training, mentoring and financial supports, including tax incentives, are available to
assist Irish companies in reducing their carbon emissions and making the transition to more ESG-

233 |bid.

234 See, ibid; and, for example, sections 4 or 16 of the Local Government (Water Pollution) Act 1977, as
amended.

235 Alan Roberts, Mark Thuillier and Chris Stynes (of A&L Goodbody), ‘Environmental Law and Practice in
Ireland: Overview’ (Thompson Reuters Practice, last updated 1 November 2021) available here.
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friendly practices. Many of these supports are outlined on the Citizens Information website. For
example, financial supports are available under Enterprise Ireland’s Green Transition Fund
(comprised of (i) the Climate Planning Fund for Business and (ii) the Enterprise Emissions
Reduction Investment Fund); and the Excellence in Enerqgy Efficiency Design (EXCEED) grant
scheme administered by the Sustainable Energy Authority of Ireland (SEAI). An enerqy efficiency
grant of up to €5,000 is available via the Local Enterprise Office for small businesses with up to 50
employees for the purchase of energy-efficient technology and equipment.

A Climate Action Fund was established in 2020, as required under the National Oil Reserves
Agency (Amendment) and Provision of Central Treasury Services Act 2020. The Fund is financed
by levies imposed on certain petroleum products. The Department of the Environment, Climate
and Communications is responsible for the Fund’s implementation and has indicated that at least
€500 million in government funding will be allocated to it up to 2027.2” The Fund is used to
support projects and initiatives in regions and sectors of the economy impacted by the transition to
a low carbon economy, as well as projects, research, initiatives and innovations that seek to:

e reduce, or support the reduction of, greenhouse gas emissions in the State;

e increase the production, or use, of renewable energy in the State; and

e improve energy efficiency in the State.?3®
Sustainability training schemes and resources available include the Green for Micro programme
available via Local Enterprise Offices, the Climate Ready programmes offered by Skillnet
Ireland, the Energy Academy e-learning service offered by the SEAI, the guidance available on
Uisce Eireann’s Water Conservation for Business hub, and the resources available on the
webpage of the EPA-led Circular Economy Programme. The EPA also offers a Carbon Footprint
Calculator, which is free to use for small businesses, and a Tool for Resource Efficiency. The
Government has developed a Climate Toolkit 4 Business website, which offers advice on how
companies can reduce their carbon emissions.

A number of private sector initiatives and public-private initiatives also promote ESG and
sustainable investments.

The International Sustainable Finance Centre of Excellence promotes sustainable finance both in
Ireland and overseas in accordance with the Government’s International Financial Services
Strategy 2025 (Ireland for Finance strategy), and the Sustainable Finance Roadmap, which
outlines measures that seek to position Ireland as a leading sustainable finance centre by 2025.

Green Team Network is a voluntary network, which promotes and facilitates knowledge sharing
and collaboration in the sustainability and climate space across the Irish funds industry.

The Irish Green Building Council is a non-profit organisation launched in 2011 encompassing
various stakeholders from the value chain of the “built environment”. One of its core objectives is to
provide “leadership for sustainability and quality in the built environment”.

237 Department of Environment, Climate and Communications, ‘Climate Action Fund’, available here.
238 Section 15, of the National Oil Reserves Agency (Amendment) and Provision of Central Treasury
Services Act 2020
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The Chancery Lane Project (TCLP), a collaborative initiative involving a global network of lawyers
and industry professionals, is seeking to make it easier for companies to incorporate climate and
sustainability clauses into their contracts and constitutional documents. It has drafted template
Green Company Articles (Ragnar’s Clause), which are accessible on its website and are intended
to provide “an underlying framework of green obligations, which target a company’s decision
making, internal investments and reporting in addressing material environmental issues for the
company”.?®* They require companies to:

“(i) consider environmental outcomes and targets as part of ordinary-course
decision making; [and]

(ii) to take active steps to develop environmental sustainability and achieve specific
targets hand-in-hand with business development.”?40

They are designed to be inserted as new articles within a company’s existing articles of
association/constitutional documentation subject to any adjustments/amendments necessary to
cater for the company’s specific needs.?** They were drafted for use by UK-domiciled private
limited companies with water intensive operations.?*> However, they can be adapted so as to apply
to other company types and include other sustainability considerations.?*®

On its website, TCLP also offers a selection of readymade climate clauses, which can be
incorporated into law firm precedents and commercial contracts. Contributors to TCLP offer to
assist lawyers in implementing these clauses across a variety of industries and jurisdictions. The
website also offers a Net Zero Toolkit, comprised of clauses, tools and a glossary of terms, which
are together aimed at promoting a decarbonised economy. In accordance with their guiding
principles, all of the content offered on the TCLP website is free to use.

As this Spotlight has demonstrated, a comprehensive legal and regulatory framework exists in
Ireland, which imposes mandatory ESG reporting obligations on companies, investment
management firms, financial advisors and other relevant actors. Some of the EU legislation has yet
to enter into force at the domestic level or is still under negotiation so its full impact has yet to be
seen. However, it is already apparent that these new instruments significantly expand the extent of
reporting required, in qualitative and quantitative terms, and extends its reach to SMEs, both
directly and indirectly.

The shift towards mandatory ESG reporting largely reflects policy and legislative developments at
the EU level, which are directed toward achieving carbon neutrality across the EU territory by 2050
and making the transition to more sustainable societies. The Government has responded to EU-
level developments through the introduction of legislation and policies that seek to enable Ireland

239 TCLP, ‘Green Company Articles [Ragnar’s Clause] (last updated 1 October 2021) p.2, available here .
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to play its part in achieving shared goals, for example, the Climate Action and Low Carbon
Development Act 2015, as amended, and the Climate Action Plan 2023. However, recently
published projections by the EPA and the Climate Change Advisory Council indicate that, unless
urgent and immediate action is taken, Ireland will not meet the targets set out in its first and second
carbon budget periods.?** In addition, the 2023 UNSDR asserts that Ireland continues to face
difficulties in meeting four of the SDGs: zero hunger, climate action, partnerships for the goals,
and, in particular, responsible consumption and production.?4®

The mandatory ESG reporting regimes also represent an effort to combat greenwashing, including
by harmonising reporting standards and enabling investors to compare the ‘ESG credentials’ of
financial products and companies. Regulators at the national and EU levels, for example, the
Central Bank of Ireland and the European Central Bank, attach considerable importance to ESG
factors.?*® Indeed, the regulatory investigations and consumer litigation that occurred in response
to allegations of greenwashing concerning Deutsche Bank AG and its asset management group,
DWS, offer an example of the legal consequences that companies and investment management
firms could potentially face if they fail, or are perceived to have failed, to adhere to their obligations
surrounding ESG disclosures.

Many EU legal instruments, for example, the NFRD and the proposed CSDDD (see here and
here), impose specific obligations on company directors concerning ESG. Indeed, in some cases
the failure by directors to adhere to mandatory ESG reporting obligations constitutes a criminal
offence.?*’ Directors of Irish companies can also be held individually responsible where their acts
or omissions give rise to breaches of relevant licensing regimes concerning activities that impact
the environment.?*® Recent surveys (see, for example, here) suggest that Irish directors are
attaching increasing significance to their ESG obligations. Furthermore, once fully commenced, the
provisions of the Central Bank (Individual Accountability Framework) Act 2023 will enable the
Central Bank to strengthen individual accountability in the management and operation of regulated
financial service providers.

In addition to regulators, companies and investment management firms are facing increasing
pressure from other relevant stakeholders, including investors, shareholders, employees,
consumers and civil society organisations to voluntarily disclose ESG-related information and
prioritise ESG factors.?*® ESG reporting can potentially set a company apart and either augment or
impair its reputation and brand.?*°

Recent surveys (see, for example, here and here) suggest that the enhanced ESG disclosures
may pose a challenge for some companies, including SMEs. As noted above, over 220 civil society
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groups have issued a statement calling for the CSDDD to be strengthened, including by bringing
SMEs directly within its scope.?! Derarca Dennis and Nicola Ruane of EY Ireland stress the
importance of seeking the correct balance by ensuring “that ESG impact is considered and
embedded throughout their operations without the requirement for undue or excess

reporting”.?%2 Of relevance in this regard, there are a number of public and private sector initiatives,
which offer support to companies seeking to make the transition to more sustainable business
operations.

Finally, the UNSDR Spillover Index indicates that many developed countries, including Ireland,
generate detrimental socioeconomic and environmental spill-over effects, including as a result of
unsustainable trade and supply chains. The CSRD may go some way toward enhancing
transparency regarding these practices by requiring disclosures, to the extent possible, concerning
the environmental and societal impact of affected companies’ operations, including their supply
chains, business relationships and value chains — both inside and outside of the EU. Also of
relevance, the proposed CSDDD’s due diligence obligations include identifying, preventing,
mitigating and accounting for any adverse impacts on the environment or human rights as a result
of the operations of an affected company or the company’s subsidiaries, or any other activities in
the company’s overall value chain.?%3

In conclusion, Dennis and Ruane may not be incorrect in surmising that “[w]e are at the dawn of a
new era in sustainability reporting and better ways of doing business for people and planet.”?*
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