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Abstract 

The Judicial Appointments Commission Bill 2022 introduces a 

number of changes to the judicial appointments system in Ireland. A 

new Judicial Appointments Commission (‘JAC’) is to be established, 

which will have an equal number of lay and judicial members and 

will be chaired by the Chief Justice. The JAC will set out best 

practice selection procedures, including interviews, and the 

knowledge, skills and attributes required of judges. Applications may 

be received from eligible applicants, including judges, practicing 

barristers and solicitors, and legal academics. Three 

recommendations will be provided by the JAC for each judicial 

vacancy. 

 

 

https://www.oireachtas.ie/en/bills/bill/2022/42/
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Background to the Bill 

The General Scheme of the Judicial Appointments Commission Bill was published in December 

2020.1 The Bill was published by the Minister for Justice, Ms Helen McEntee, on 31 March 2022.2 

The Bill underwent pre-legislative scrutiny by the Joint Committee on Justice.3 The Joint 

Committee held discussions on the Bill with a selection of relevant stakeholders, including four 

academic commentators4 and representatives from the Bar Council of Ireland, the Law Society of 

Ireland, and the Irish Council for Civil Liberties. The Joint Committee published their report on pre-

legislative scrutiny of the Bill on 14 October 2021.5 The Joint Committee’s report set out 10 

recommendations in relation to the Bill.  

A summary of the Regulatory Impact Assessment is available here.  

The Bill proposes to enact a wide range of reforms, changing the way that judges are appointed in 

Ireland. These changes include the following: 

• A new Judicial Appointments Commission (‘JAC’) is to be established. This will replace the 

existing Judicial Appointments Advisory Board (‘JAAB’). 

• The JAC will have an equal number of lay members and judge members, as follows: 

o the Chief Justice, who will chair the Commission 

o the President of the Court of Appeal, who can be replaced by another Court 

President 

o 2 judges nominated by the Judicial Council 

o 4 lay members appointed by the Minister for Justice from among the persons 

recommended by the Public Appointments Service 

o the Attorney General, who will not have a vote 

• The JAC will set out best practice selection procedures including interviews and the 

knowledge, skills and attributes required of judges. It will be a requirement that the JAC 

interview candidates. 

• Applications may be received from eligible applicants, including judges, practicing barristers 

and solicitors, and legal academics.  

 

 

 
1 ‘Judicial Appointments Commission Bill will lead to biggest reform in judicial appointments in 25 years - 

Minister McEntee’, 15 December 2020. 

2 ‘Minister McEntee publishes Bill to implement biggest reform to judicial appointments in decades’, 31 
March 2022. 

3 Joint Committee on Justice debate - Tuesday, 18 May 2021 ; General Scheme of the Judicial 
Appointments Commission Bill 2020: Discussion; Joint Committee on Justice debate - Tuesday, 15 Jun 
2021; General Scheme of the Judicial Appointments Commission Bill 2020: Discussion (Resumed) 

4 Dr. Patrick O’Brien Senior (Lecturer in Law at the Oxford Brookes University); Dr. Laura Cahillane (Lecturer 
in Law, University of Limerick); Dr. Tom Hickey (Lecturer in Law, Dublin City University); and Dr. David 
Kenny (Lecturer in Law, Trinity College Dublin). 

5 Joint Committee on Justice, ‘Report on Pre-Legislative Scrutiny of the General Scheme of the Judicial 
Appointments Commission Bill’, 14 October 2021  

https://www.oireachtas.ie/en/bills/bill/2022/42/
https://www.justice.ie/en/JELR/Reg_Impact_Assessment_JAC_2020.pdf/Files/Reg_Impact_Assessment_JAC_2020.pdf
https://www.gov.ie/en/press-release/c2e15-judicial-appointments-commission-bill-will-lead-to-biggest-reform-in-judicial-appointments-in-25-years-minister-mcentee/
https://www.gov.ie/en/press-release/c2e15-judicial-appointments-commission-bill-will-lead-to-biggest-reform-in-judicial-appointments-in-25-years-minister-mcentee/
https://www.gov.ie/en/press-release/151b5-minister-mcentee-publishes-bill-to-implement-biggest-reform-to-judicial-appointments-in-decades/
https://www.oireachtas.ie/en/debates/debate/joint_committee_on_justice/2021-05-18/2/
https://www.oireachtas.ie/en/debates/debate/joint_committee_on_justice/2021-06-15/3/
https://www.oireachtas.ie/en/debates/debate/joint_committee_on_justice/2021-06-15/3/
https://data.oireachtas.ie/ie/oireachtas/committee/dail/33/joint_committee_on_justice/reports/2021/2021-10-13_report-on-pre-legislative-scrutiny-of-the-general-scheme-of-the-judicial-appointments-commission-bill-2020_en.pdf
https://data.oireachtas.ie/ie/oireachtas/committee/dail/33/joint_committee_on_justice/reports/2021/2021-10-13_report-on-pre-legislative-scrutiny-of-the-general-scheme-of-the-judicial-appointments-commission-bill-2020_en.pdf
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• Candidates will be required to show they have undertaken judicial training or continuous 

professional development 

• Three persons are to be recommended for every vacancy, and an additional two names for 

each additional vacancy. The Government may only appoint a person who has been 

recommended by the JAC.  

• The Commission will be required to publish a diversity statement committing to the 

objective that membership of the judiciary should reflect the diversity of the population as a 

whole 

Criticisms and commentary 

A number of changes have been made from the General Scheme following the PLS process and 

subsequent recommendations of the Joint Committee. However, certain concerns remain 

regarding the role of the Attorney General (see p 31 of the Digest), and the fact that 

recommended candidates are not ranked in order of merit (p 34). There was also some debate 

regarding the appointment of legal academics (p 42) and the new diversity requirements (p 47). 

Previous legislation  

Government Bill 

The Judicial Appointments Commission Bill 20176 sought to significantly alter the manner in which 

judges are appointed by creating a Judicial Appointments Commission. The proposed Commission 

was composed of the Chief Justice, the Presidents of the Court of Appeal and the High Court, the 

Attorney General, a nominated barrister, a nominated solicitor, six lay people and a lay Chair (a lay 

majority).  The Bill lapsed7 with the dissolution of the previous Government in January 2020.  

Private Members’ Bills 

In addition to the 2017 Bill, the following Private Members’ Bills sought to reform the process of 

judicial appointments: 

• Judicial Appointments Commission Bill 2016 

• Judicial Appointments Bill 2014 

• Reform of Judicial Appointments Procedures Bill 2013, Second Stage Debate 6 June 

2014 and 10 June 2014 (Resumed) 

• Thirty-Fourth Amendment to the Constitution (Judicial Appointments) Bill 2013, Second 

Stage Debate 25 February 2014 

 

This Bill Digest will address the following areas: 

• Reports addressing the current system for appointing judges in Ireland 

 

 

 
6 Explanatory Memorandum 

7 Second stage debate in the Seanad started on 20 June 2018 with report and final stage not being reached 
until 11 December 2019. 

https://www.oireachtas.ie/en/bills/bill/2017/71/
http://www.oireachtas.ie/documents/bills28/bills/2016/8216/b8216d.pdf
https://www.oireachtas.ie/documents/bills28/bills/2014/914/b914d.pdf
http://www.oireachtas.ie/documents/bills28/bills/2013/613/b613d.pdf
http://oireachtasdebates.oireachtas.ie/debates%20authoring/debateswebpack.nsf/takes/dail2014060600012?opendocument#L00100
http://oireachtasdebates.oireachtas.ie/debates%20authoring/debateswebpack.nsf/takes/dail2014060600012?opendocument#L00100
http://oireachtasdebates.oireachtas.ie/debates%20authoring/debateswebpack.nsf/takes/dail2014061000030?opendocument#CC04100
https://www.oireachtas.ie/documents/bills28/bills/2013/11113/b11113d.pdf
http://oireachtasdebates.oireachtas.ie/debates%20authoring/debateswebpack.nsf/takes/dail2014022500030?opendocument#CC00200
https://data.oireachtas.ie/ie/oireachtas/bill/2017/71/eng/memo/b7117dmemo.pdf
https://www.oireachtas.ie/en/bills/bill/2017/71/?tab=debates
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• Discussion of the primary provisions of the Bill, including any debate concerning the 

approach taken in the Bill 

• PLS and the extent to which the recommendations of the Joint Committee on Justice were 

adopted  

 

Table of provisions 

Section Title Effect 

Part 1: Preliminary and General 

1 Short title, collective 

citation and 

commencement 

Section 1 provides that the Act may be cited as the 

Judicial Appointments Commission Act 2022. 

2 Interpretation Section 2 provides for definitions of terms used in the Bill, 

including for the key terms of “applicant”, “eligible person”, 

“judicial office”, “lay person”, “statement of requisite 

knowledge, skills and attributes” and “statement of 

selection procedures”. 

3 References to 

recommendation for 

appointment and 

recommendation for 

nomination for 

appointment or election 

Section 3 provides that  
(a) a reference to recommendation for appointment is a 
reference to recommendation for appointment to a judicial 
office in the State, and 
(b) a reference to recommendation for nomination for 
appointment or election is a reference to recommendation 
for nomination for appointment or election to a judicial 
office outside the State. 

4 Expenses Section 4 provides that expenses incurred by the Minister 

and the Minister for Foreign Affairs in the administration of 

this Act shall, to such extent as may be sanctioned by the 

Minister for Public Expenditure and Reform, be paid out of 

moneys provided by the Oireachtas. 

5 Service of documents Section 5 provides for the ways in which a notice or other 

document that is required to be served on or given to a 

person may be so served. 

6 Repeals Section 6 provides that Part IV, other than section 19A, of 

the Courts and Court Officers Act 1995 is repealed 

Part 2: Judicial Appointments Commission 

7 Establishment day Section 7 provides that the Minister shall, by order, 

appoint a day to be the establishment day for the 

purposes of this Act. 

8 Establishment of Judicial 

Appointments 

Commission 

Section 8 provides that An Coimisiún um Cheapacháin 

Bhreithiúnacha or, in the English language, the Judicial 

Appointments Commission (in this Act referred to as the 
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Section Title Effect 

“Commission”) shall be established on the establishment 

day. 

9 Membership of 

Commission 

Section 9 provides for the membership of the 

Commission.  

The Commission shall consist of 9 members: 

(a) the Chief Justice (who is chairperson of the 

Commission), 

(b) subject to subsection (2), the President of the Court of 

Appeal, 

(c) 2 members of the Judicial Council nominated and 

appointed in accordance with section 12, 

(d) subject to subsection (3), the Attorney General (who 

shall not have a right to vote), and 

(e) 4 lay members appointed under section 13. 

Where the Commission is performing the function of 

selecting and recommending persons for appointment to 

judicial office in the High Court, Circuit Court or District 

Court, the President of the Court concerned, and not the 

President of the Court of Appeal, shall be the member for 

the purpose of performance of that function. 

10 Functions of Commission Section 10 sets out the functions of the Commission.  

The general functions of the Commission shall be 

(a) to select and recommend persons 

(i) to the Minister for appointment and nomination 

for appointment to judicial office, and 

(ii) to the Minister for Foreign Affairs in so far as a 

nomination for election to the European Court of 

Human Rights and the International Criminal Court 

is concerned, 

and 

(b) for the purposes of paragraph (a), to adopt a 

statement of selection procedures and a statement of 

requisite knowledge, skills and attributes for inclusion in a 

judicial selection statement. 

The Commission shall be independent in the performance 

of its functions, and have all such powers as are 

necessary or expedient for the performance of its 

functions. 
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Section Title Effect 

11 Power to appoint 

consultants and advisers 

and enter into contracts 

Section 11 provides that the Commission may enter into 

contracts with any person and may, with the consent of 

the Minister, appoint consultants or advisors.  

A contract shall not enable the consultant or advisor do 

anything for the purpose of the performance by the 

Commission of the function of selection and 

recommendation of persons for appointment or for 

nomination for appointment or election to judicial office. 

12 Nomination of members 

of Judicial Council and 

appointment as members 

of Commission 

The Judicial Council shall nominate 2 members of the 

Council to be members of the Commission. 

The 2 nominees shall comprise one male and one female 

nominee 

(a) one of whom shall be a judge of the Supreme Court, 

of the Court of Appeal or of the High Court and one of 

whom shall be a judge of the Circuit Court or the 

District Court, and 

(b) one of whom shall be a judge who, at the time of his or 

her appointment as a judge, was qualified for such 

appointment by virtue of having been a practising 

solicitor and one of whom shall be a judge who, at the 

time of his or her appointment as a judge, was qualified 

for such appointment by virtue of having been a 

practising barrister. 

Where a judge, appointed under this section, ceases to be 

a member of the Commission the Judicial Council shall 

nominate a judge 

(a) of the same gender as the judge who ceases to be a 

member, 

(b) of the Supreme Court, the Court of Appeal or the High 

Court if the judge who ceases to be a member was a 

judge of one of those courts, or of the Circuit Court or 

District Court if the judge who ceases to be a member 

was a judge of one of those courts, and 

(c) who was qualified for appointment as a judge, as 

referred to in subsection (2)(b), on the same basis as the 

judge who is being replaced. 

13 Recommendation for 

appointment and 

appointment of lay 

members 

Section 13 provides that the Minister shall, when required, 

request the Public Appointments Service to undertake a 

selection process for the purpose of identifying and 

recommending to the Minister persons whom it is satisfied 

are suitable for appointment as lay members. 
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Section Title Effect 

The Minister shall agree with the Public Appointments 

Service the selection criteria and procedures applicable to 

a selection process. 

14 Terms and conditions of 

membership of 

Commission 

Each member of the Commission shall act on a part-time 

basis subject to such terms and conditions (other than the 

payment of remuneration and allowances for expenses) 

as the Minister may determine. 

Each lay member shall be paid by the Commission such 

remuneration (if any) and allowances for expenses (if any) 

as the Minister may, with the consent of the Minister for 

Public Expenditure and Reform, from time to time 

determine. 

15 Procedures of 

Commission 

Section 15 provides that the Commission shall hold 

meetings necessary for the due performance of its 

functions. 

The chairperson shall fix the date, time and place of the 

first meeting of the Commission which shall be a date no 

later than the end of the period of 3 months beginning on 

the establishment day. 

16 Committees of 

Commission 

The Commission may establish one or more committees 

of the Commission to assist it in the performance of its 

functions. 

A committee shall consist of such and so many members 

of the Commission as may be determined by the 

Commission and shall have an equal number of lay 

members and members who are members of the 

judiciary. 

A committee shall determine its own procedures 

17 Remote meetings of 

Commission and 

committees 

Meetings of the Commission or of a committee may 

consist of a conference between some or all of the 

members of the Commission or committee, as the case 

may be, who are not all in one place, but each of whom is 

able (directly or by means of electronic communications 

technology) to speak to each of the others and to be 

heard by each of the others. 

18 Member of Commission 

ceasing to hold judicial 

office or resigning as 

member of Commission 

A person who is a member of the Commission by virtue of 

holding the judicial office of Chief Justice or President of a 

Court, shall, upon ceasing for any reason to hold that 

judicial office, cease to be a member of the Commission. 

19 Lay member ceasing to 

be member of 

Commission 

A lay member shall cease to be a member of the 

Commission where he or she ceases to be a lay person. 
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Section Title Effect 

A lay member may resign from the Commission by notice 

in writing to the Minister. 

Where a lay member dies, resigns, is removed from office 

or otherwise ceases to hold office, the casual vacancy 

shall be filled in accordance with the procedure for the 

appointment of a lay member. 

20 Ineligibility to become lay 

member and 

disqualification to act as 

lay member 

A person shall not be eligible for appointment, and shall 

cease to hold office, as a lay member if he or she 

(a) is convicted on indictment of an offence, 

(b) is convicted of an offence involving fraud or 

dishonesty, 

(c) has a declaration made against him or her under 

section 819 of the Act of 2014 or is deemed to be subject 

to such a declaration by virtue of Chapter 5 of Part 14 of 

that Act, or 

(d) is subject to, or is deemed to be subject to, a 

disqualification order within the meaning of Chapter 4 of 

Part 14 of the Act of 2014 whether by virtue of that 

Chapter or of any other provision of that Act. 

21 Removal of lay member 

of Commission 

The Government may remove a lay member from office 

where they are satisfied that one or more of the grounds 

specified in subsection (2) apply to the member and then 

and only then where a resolution is passed by each 

House of the Oireachtas calling for the removal of that 

member from office. 

The grounds referred to in subsection (1) are that a lay 

member 

(a) has become incapable through ill health of effectively 

performing the functions of the office, 

(b) has committed stated misbehaviour (other than 

misbehaviour which is the basis for a conviction referred 

to in paragraph (a) or (b) of section 20 as a result of which 

the member is required to cease to hold office in 

accordance with that section), 

(c) has a conflict of interest of such significance that he or 

she should cease to hold office, or 

(d) is otherwise unfit to hold office or unable to discharge 

the functions of the office. 
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Section Title Effect 

22 Accountability of Director 

to Public Accounts 

Committee 

Section 22 provides that the Director of the Judicial 

Appointments Commission Office shall, whenever 

required in writing to do so, give evidence to the Public 

Accounts Committee in relation to the regularity and 

propriety of transactions, economy and efficiency in the 

use of resources, evaluating the effectiveness of 

operations and any matter referred to in a report of the 

Comptroller and Auditor General. 

23 Accountability of Director 

to other Oireachtas 

Committees 

Section 23 provides that the Director of the Judicial 

Appointments Commission Office shall, at the request in 

writing of an Oireachtas Committee, attend before it to 

give account for the general administration of the 

Commission. The Director shall not be required to give 

account for any matter (a) which is, or has been or may at 

a future time be, the subject of proceedings before a court 

or tribunal in the State, or (b) where the giving of such 

account would involve the disclosure of proceedings, 

communications or matters contrary to section 30 which 

deals with confidentiality of proceedings, communications 

and any matter concerning the removal of a lay member 

of the Commission. The section provides for an 

application to the High Court for a determination as to 

whether a matter, in respect of which the Director has 

been requested to give an account before a Committee, is 

a matter to which condition (a) applies. 

24 Advances to Commission The Minister may, with the consent of the Minister for 

Public Expenditure and Reform, determine the amount or 

amounts, for the purposes of expenditure by the 

Commission in the performance of its functions, which 

shall from time to time be advanced by the Courts Service 

to the Commission out of moneys provided to it by the 

Oireachtas. 

25 Accounts Section 25 provides for the keeping by the Commission of 

accounts of all moneys received or expended by it, the 

submission of annual accounts to the Comptroller and 

Auditor General for audit, the presentation of accounts 

and the report of the Comptroller and Auditor General, 

and the laying of these accounts and report before each 

House of the Oireachtas. 

26 Annual report Section 26 provides for the submission by the 

Commission of its annual report and the laying of this 

report before each House of the Oireachtas. 

27 Request from Minister to 

Commission for report 

The Minister may request the Commission to make a 

report to him or her on any matter relating to the functions 
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Section Title Effect 

of the Commission and the Commission shall comply with 

the request within the period of time specified in the 

request or within such other period of time as may be 

agreed by the Minister and the Commission. 

28 Publication of diversity 

statement by Commission 

The Commission shall publish a diversity statement no 

later than 2 years after the coming into operation of this 

section and thereafter at least once in every 4 year period 

or such lesser period as the Commission may from time to 

time determine. 

A diversity statement shall set out the manner in which the 

Commission undertakes to give effect to the objective, set 

out in section 39(2)(b), that membership of the judiciary in 

each court in the State should reflect the diversity of the 

population of the State as a whole, and shall include 

procedures in place to achieve the objective, to the extent 

feasible and practicable, of improving the diversity of 

applicants and persons recommended for appointment 

and for nomination for appointment or election to judicial 

office including the procedures in place to assist in 

removing barriers faced by persons within the population 

as a whole that are under-represented in judicial office. 

29 Confidential information Section 29 provides that a person shall not, unless he or 

she is required or permitted by law or duly authorised by 

the Commission, disclose confidential information, 

obtained while performing functions as a member of the 

Commission or a committee of the Commission, or the 

Director or member of staff of the Judicial Appointments 

Commission Office, or a consultant, advisor or other 

person engaged by the Commission. Subsection (2) 

provides for an offence and penalties on summary 

conviction and on conviction on indictment. Subsection (3) 

provides for a definition of confidential information for the 

purposes of the section. 

30 Confidentiality of certain 

proceedings, 

communications and 

matters 

Section 30 provides, in addition to what is provided for in 

section 29, for confidentiality of proceedings and 

communications in relation to applicants and applications, 

or any matter concerning the removal of a lay member of 

the Commission. Subsection (3) provides for an offence 

and penalties on summary conviction and on conviction 

on indictment. 

31 Records of Commission Section 31 provides that the Commission shall keep a 

record of applications and, deliberations and 

recommendations relating to appointments or nominations 

for appointment or election to judicial office. Personal data 
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Section Title Effect 

may be processed in accordance with the General Data 

Protection Regulation and the Data Protection Act 2018. 

32 Restriction of rights and 

obligations under Data 

Protection Regulation 

Section 32 provides for the restriction, to the extent 

necessary and proportionate, of rights and obligations 

under the General Data Protection Regulation, subject to 

regulations which may be made under section 33. 

33 Regulations for purposes 

of data protection 

Section 33 provides for the making of regulations by the 

Commission, with the consent of the Minister for Justice, 

for the purposes of data protection in respect of specified 

matters. 

34 Restriction of Freedom of 

Information Act 2014 

Section 34 provides that the Freedom of Information Act 

2014 shall not apply to a record relating to the process of 

selecting and recommending persons for appointment or 

for nomination for appointment or election to judicial 

office, or to a consultation in relation to the judicial 

selection statement. 

Part 3: Judicial Appointments Commission Office 

35 Judicial Appointments 

Commission Office 

Section 35 provides that there shall be a Judicial 

Appointments Commission Office to assist the 

Commission in the performance of its functions. The 

Office shall have a Director and its members of staff shall 

be civil servants. 

36 Director of Judicial 

Appointments 

Commission Office 

Section 36 provides for the appointment by the Minister 

for Justice, following a selection process by the Public 

Appointments Service, of the Director of the Office for a 

period not exceeding 5 years and, in the case of 

reappointment, for an aggregate period not exceeding 10 

years. 

37 Functions of Director Section 37 provides for the functions of the Director and 

that he or she shall be responsible to the Commission for 

the performance of his or her functions. The Commission 

may designate a member of staff of the Office to perform 

the functions of Director. 

38 Delegation of functions of 

Director 

Section 38 provides that the Director may, with the 

consent of the Commission in writing, delegate functions 

of the Director to a specified member of staff of the Office. 

Part 4: Recommendations for Appointment and for Nomination for Appointment or 

Election to Judicial Office 

39 Recommendations to be 

based on merit 

A decision by the Commission to recommend a person for 

judicial office shall be based on merit. 

https://www.irishstatutebook.ie/eli/2018/act/7/enacted/en/html
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Where the function of selection and recommendation of 

persons for appointment to judicial office in the State falls 

to be performed, account shall be taken, to the extent 

feasible and practicable, of the objectives that the 

membership of the judiciary in each court should 

(a) comprise equal numbers of male and female 

members, 

(b) reflect the diversity of the population of the State as a 

whole, and 

(c) include a sufficient number of judges with a proficiency 

in the Irish language to meet the needs, identified by the 

Commission following consultations under section 56(4), 

of users of each court with respect to proceedings being 

conducted in the Irish language. 

40 Eligible person: 

qualification for 

appointment and for 

nomination for 

appointment or election to 

judicial office 

Section 40 provides that the eligibility criteria for 

appointment to the various judicial offices in the State are 

those set out in the Courts (Supplemental Provisions) Act 

1961 and that the eligibility criteria in respect of the 

various judicial offices outside the State are as specified 

in relation to each of the courts concerned. 

41 Prohibition on canvassing Section 41 provides that an applicant shall not canvass 

support for his or her application or attempt to improperly 

influence a decision. A person who contravenes this 

prohibition is excluded from the process, is guilty an 

offence and is liable, on summary conviction, to a class A 

fine. 

42 Invitation to apply for 

vacancy in judicial office 

The Minister may request the Commission to make 

recommendations for appointment or for nomination for 

appointment to judicial office, as the case may be, where 

(a) a judicial office stands vacant, or 

(b) he or she reasonably anticipates that there will be a 

vacancy in a judicial office. 

The Minister for Foreign Affairs may make the request 

where the vacancy relates to the European Court of 

Human Rights or the International Criminal Court.  

Upon receipt of such a request, or where the Commission 

anticipates there will be such a vacancy, the Commission 

shall issue an invitation for the making of applications by 

persons who wish to be considered for selection. 

43 Applications for 

appointment or for 

Section 43 provides that, where an invitation is issued 

under section 42 in relation to a judicial office, a person 

https://www.irishstatutebook.ie/eli/1961/act/39/enacted/en/html
https://www.irishstatutebook.ie/eli/1961/act/39/enacted/en/html
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nomination for 

appointment or election to 

judicial office 

who wishes to be considered for selection, including a 

person who is a serving judge, shall make an application 

to the Commission. An application shall not be made 

otherwise than pursuant to an invitation issued under 

section 42. 

44 Information to accompany 

application under section 

43 

Where a person makes an application under section 43, 

he or she shall confirm consent to the Commission 

seeking information from a relevant person and to the 

processing of personal data. 

A relevant person is defined as including a body which 

has a regulatory role or an employer. An applicant shall, 

when requested to do so by the Commission, provide it 

with a declaration of consent within the meaning of the 

National Vetting Bureau (Children and Vulnerable 

Persons) Act 2012. 

45 Application under section 

43 by member of 

Commission 

Where the person making an application under section 43 

is 

(a) the Chief Justice, 

(b) the President of the Court of Appeal, 

(c) a member of the Commission referred to in section 

9(1)(c), or 

(d) the Attorney General, 

he or she shall take no part in the performance by the 

Commission of the function of selection and 

recommendation. 

Where the applicant is the Chief Justice or the President 

of the Court of Appeal he or she shall be replaced as a 

member of the Commission by the next most senior judge 

for that purpose. Where the applicant is a member 

nominated by the Judicial Council, the Judicial Council 

shall nominate one of its members to be a member of the 

Commission for that purpose and the Minister for Justice 

shall appoint that person. 

46 Consideration of 

applications and 

conditions for making of 

recommendation 

the Commission shall consider applications in accordance 

with the judicial selection statement and shall not 

recommend an applicant unless 

(a) it is satisfied that the applicant— 

(i) is an eligible person, 

(ii) possesses the requisite knowledge, skills and 

attributes set out in that statement and is of 

sufficient merit for such recommendation, 

https://www.irishstatutebook.ie/eli/2012/act/47/enacted/en/html
https://www.irishstatutebook.ie/eli/2012/act/47/enacted/en/html
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Section Title Effect 

(iii) is suitable on grounds of health to fulfil the 

duties of the judicial office concerned, 

(iv) has complied with the requirements of section 

44(1), and 

(v) has complied with the requirements of section 

22 of the Standards in Public Office Act 2001;8 

and 

(b) the Commission has interviewed the applicant. 

47 Recommendation of 

persons to Minister for 

appointment to judicial 

office in the State 

Section 47 deals with the recommendation by the 

Commission to the Minister for Justice of persons for 

appointment to judicial office in the State. 

The Commission shall, following its consideration of 

applications in accordance with section 46, recommend to 

the Minister 

(a) where there is one judicial office in the State to be 

filled in a court, 3 persons for appointment to that judicial 

office, and 

(b) where there is more than one judicial office in the 

State to be filled in the same court, 3 persons and 2 

additional persons for each second and subsequent 

vacancy for appointment to those judicial offices. 

Where the Commission cannot recommend to the Minister 

the number of persons specified it shall 

(a) recommend to the Minister that lesser number of 

persons, and 

(b) at the same time as making that recommendation, set 

out in writing the reasons it is unable to recommend the 

number of persons specified in that subsection. 

Where the Commission determines that it cannot 

recommend to the Minister any person for the vacancy it 

shall 

(a) inform the Minister of that fact, and 

(b) at the same time, set out in writing the reasons it is 

unable to recommend any person. 

 

 

 
8 Evidence of compliance with Acts before appointment to judicial office. 

https://www.irishstatutebook.ie/eli/2001/act/31/enacted/en/html
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Section Title Effect 

The Commission shall, at the same time as making a 

recommendation, or informing the Minister that it cannot 

make a recommendation, under this section forward the 

name of each person who made an application in respect 

of the vacancy concerned. 

48 Recommendation of 

persons to Minister or to 

Minister for Foreign 

Affairs for nomination for 

appointment or election to 

judicial office outside the 

State 

Section 48 deals with the recommendation by the 

Commission to the Minister for Justice or to the Minister 

for Foreign Affairs of persons for nomination for 

appointment or election to judicial office outside the 

State. 

The Commission shall, following its consideration of 

applications, recommend to the Minister for Justice 3 

persons for nomination for appointment in respect of a 

vacancy in the judicial office of a judge of the Court of 

Justice, an Advocate-General of the Court of Justice or a 

judge of the General Court.  

The Commission shall recommend to the Minister for 

Foreign Affairs 3 persons for nomination for appointment 

in respect of a vacancy in the judicial office of a judge of 

the European Court of Human Rights or a judge of the 

International Criminal Court. 

Where the Commission cannot recommend to the Minister 

concerned the number of persons specified it can 

recommend a lesser number of persons and at the same 

time set out in writing the reasons it is unable to 

recommend the number of persons specified.  

Where the Commission cannot recommend to the Minister 

concerned any person it shall inform the Minister 

concerned of that fact and at the same time set out in 

writing the reasons.  

The Commission shall forward to the Minister concerned 

the name of each person who made an application in 

respect of the vacancy concerned. 

49 Notification to applicants 

of outcome of application 

The Commission shall notify in writing each person who 

made an application under section 43 in respect of a 

vacancy in a judicial office 

(a) whether or not he or she was the subject of a 

recommendation to the Minister under section 47 or to the 

Minister or the Minister for Foreign Affairs under section 

48, as the case may be; and 

(b) where no recommendation was made in respect of 

that vacancy, of that fact. 
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Section Title Effect 

50 Statement and 

information to accompany 

recommendation under 

section 47 or 48 

Section 50 provides that the Commission shall, in respect 

of each person it recommends to the Minister for Justice 

or to the Minister for Foreign Affairs, provide to the 

Minister concerned a statement of suitability and other 

specified particulars relating to the person. 

The Minister shall be provided with 

(a) a statement setting out the reasons it is of the opinion 

that the person is suitable for appointment or for 

nomination for appointment or election, as the case may 

be, to the judicial office concerned, 

(b) particulars of the person’s education, professional 

qualifications, experience, character and, in the case of a 

recommendation under section 47, proficiency in 

the Irish language, and 

(c) the results of any interview and, where applicable, any 

other selection process conducted by the Commission in 

considering his or her application. 

51 Appointments to judicial 

office in the State: 

recommended persons 

only to be considered 

In advising the President in relation to the appointment of 

a person to a judicial office in the State, the Government 

shall only consider for appointment those persons who 

have been recommended by the Commission to the 

Minister under section 47. 

The Government shall request the Commission to 

confirm, prior to advising the President in relation to the 

appointment of a person to a judicial office, that the 

person concerned is an eligible person. 

52 Nominations for 

appointment or election to 

judicial office outside the 

State: recommended 

persons only to be 

considered 

The Government shall, in nominating a person for 

appointment or election to a judicial office outside the 

State, consider for nomination only those persons who 

have been recommended by the Commission to the 

Minister or the Minister for Foreign Affairs, as the case 

may be, under section 48. 

53 Vacation of certain 

judicial offices before 

appointment to judicial 

office in the State 

A person who for the time being 

(a) holds judicial office outside the State, 

(b) holds the office of judge of the International Court of 

Justice established under the Charter of the United 

Nations, or 

(c) holds the office of judge of an international tribunal 

(within the meaning of section 2 of the International War 

Crimes Tribunals Act 1998)  

https://www.irishstatutebook.ie/eli/1998/act/40/enacted/en/html
https://www.irishstatutebook.ie/eli/1998/act/40/enacted/en/html
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Section Title Effect 

shall vacate the office concerned before the President 

appoints the person to a judicial office in the State. 

54 Publication of notice of 

appointment to judicial 

office 

Section 54 provides for notice of an appointment to 

judicial office in the State to be published in Iris Oifigiúil. 

55 Statement to Houses of 

the Oireachtas 

Section 55 provides that the Minister for Justice shall 

cause to be laid before the Houses of the Oireachtas an 

annual statement of appointments made, or elections to, 

judicial office including the name of each person 

appointed or elected and other particulars. 

Part 5: Judicial Selection Statement of Requisite Knowledge, Skills and Attributes and 

Statement of Selection Procedures  

56 Consultation and 

submissions or 

observations at request of 

Commission 

Section 56 provides for consultation and submissions or 

observations at the request of the Commission for the 

purpose of assisting it in the performance of its functions 

under this Part of the Act. The Commission may request 

submissions or observations from any person it considers 

appropriate.  

The Commission shall consult with the Courts Service and 

Court Presidents about the needs of users of the courts 

with respect to proceedings being conducted in the Irish 

language. 

57 Judicial selection 

statement 

The Commission shall publish a statement to be known as 

the “judicial selection (procedures and required 

competencies) statement”. This shall include 

a) a statement of selection procedures, and 

(b) a statement of requisite knowledge, skills and 

attributes. 

The Commission shall provide the Minister for Justice and 

the Minister for Foreign Affairs with a draft of each 

statement within a period of 15 months from the date of 

coming into operation of the section, which period may be 

extended by the Minister for Justice by up to 6 months. 

The Commission shall, having taken into account the 

views (if any) of the Minister for Justice and the Minister 

for Foreign Affairs, adopt a statement of selection 

procedures and a statement of requisite knowledge, skills 

and attributes and publish the judicial selection statement 

on its website. Any revision of the statement shall be 

similarly prepared and published to replace the previous 

statement. 
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58 Statement of requisite 

knowledge, skills and 

attributes 

The requisite knowledge, skills and attributes for judicial 

office shall be set out in a statement of requisite 

knowledge, skills and attributes. 

Subsection (2) provides that different requisite knowledge, 

skills and attributes may be specified or prioritised for 

different judicial offices. Particular requirements are 

provided for in relation to an applicant seeking 

appointment to the office of ordinary judge of the Supreme 

Court, the Court of Appeal or the High Court and also in 

relation to an applicant seeking nomination for 

appointment or election to judicial office outside the State. 

59 Statement of selection 

procedures 

Section 59 deals with the statement of selection 

procedures for the selection of persons for 

recommendation for appointment and nomination for 

appointment or election to judicial office. Subsection (2) 

provides that the statement shall specify matters including 

the form of application, supporting documentation, 

consent to the seeking of information, and suitability on 

grounds of health. The statement may provide for the 

short-listing of applicants and shall include a requirement 

that an applicant shall not be recommended without 

having been interviewed by the Commission. Different 

selection procedures may be specified by reference to 

different judicial offices and whether or not the applicant 

already holds judicial office. 

60 Transitional arrangement: 

no judicial selection 

statement 

Section 60 provides for transitional arrangements to apply 

where an invitation to apply for judicial office issues and 

the first judicial selection statement is yet to be published. 

61 Review by Commission 

and recommendations 

Section 61 provides that the Commission shall monitor 

and review the implementation of this Act no later than 2 

years from commencement and from time to time 

thereafter as the Commission may determine. Following a 

review, the Commission shall submit a report of findings 

and recommendations (if any) to the Minister for Justice. 

The Minister for Justice may, having consulted with the 

Minister for Foreign Affairs, provide his or her views to the 

Commission arising from his or her consideration of the 

report. The Commission shall report to the Minister on any 

implementation measures it takes. 

Part 6: Amendment of Act of 1961 and Other Enactments 

62 Amendment of Courts of 

Justice Act 1936 

Section 62 provides that the meaning of the term 

“practising barrister” in sections 14 and 51 of the Courts of 

https://www.irishstatutebook.ie/eli/1936/act/48/enacted/en/html
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Justice Act 1936 is aligned with the definition in the Legal 

Services Regulation Act 2015. 

63 Amendment of the Courts 

(Supplemental 

Provisions) Act 1961) 

Section 63 provides for amendments to the Courts 

(Supplemental Provisions) Act 1961. Firstly, a judge of the 

District Court for not less than 2 years shall be qualified 

for appointment as a judge of the High Court.  

Secondly, a person who is a legal academic, or who is the 

head of a faculty, in an educational establishment, and 

who has practised as a barrister or a solicitor for at least 4 

years, shall be qualified for appointment and for 

nomination for appointment or election to judicial office. A 

legal academic is a person who is a permanent member 

of the academic staff in the field of law in a specified 

educational establishment.  

Thirdly, a district judge may forward an expression of 

interest in an assignment to a particular district to the 

President of the District Court and not to any other 

person. 

64 Amendment of Courts Act 

1973 

Section 64 provides for the technical amendment of 

section 2 of the Courts Act 1973 dealing with qualification 

of judges of the Circuit Court. 

65 Amendment of Courts Act 

1977 

Section 65 provides for the amendment of sections 2 and 

2A of the Courts Act 1977. A judge, or a specialist judge, 

of the Circuit Court may forward an expression of interest 

in an assignment to a particular circuit to the President of 

the Circuit Court and not to any other person. 

66 Amendment of section 22 

of the Standards in Public 

Office Act 2001 

Section 66 provides for the necessary substitution to 

update the provisions of section 22 of the Standards in 

Public Office Act 2001 which deals with evidence of 

compliance in relation to tax affairs before appointment to 

judicial office. 

67 Amendment of section 36 

of Judicial Council Act 

2019 

Section 67 provides for the amendment of section 36 of 

the Judicial Council Act 2019 to provide for advances to 

be made to the Judicial Council by the Courts Service out 

of moneys provided to it by the Oireachtas, as determined 

by the Minister for Justice, with the consent of the Minister 

for Public Expenditure and Reform. 

Part 7: Dissolution of Judicial Appointments Advisory Board and Related Provision 

68 Dissolution of Judicial 

Appointments Advisory 

Board 

Section 68 provides for the dissolution of the existing 

Judicial Appointments Advisory Board and for the transfer 

to the Commission of records and the continuation of any 

legal proceedings. 

https://www.irishstatutebook.ie/eli/1936/act/48/enacted/en/html
https://www.irishstatutebook.ie/eli/2015/act/65/enacted/en/html
https://www.irishstatutebook.ie/eli/2015/act/65/enacted/en/html
https://www.irishstatutebook.ie/eli/1961/act/39/enacted/en/html
https://www.irishstatutebook.ie/eli/1961/act/39/enacted/en/html
https://www.irishstatutebook.ie/eli/1973/act/26/enacted/en/html
https://www.irishstatutebook.ie/eli/1977/act/11/enacted/en/html
https://www.irishstatutebook.ie/eli/2001/act/31/enacted/en/html
https://www.irishstatutebook.ie/eli/2001/act/31/enacted/en/html
https://www.irishstatutebook.ie/eli/2001/act/31/enacted/en/html
https://www.irishstatutebook.ie/eli/2001/act/31/enacted/en/html
https://www.irishstatutebook.ie/eli/2019/act/33/enacted/en/html
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69 Status of certain 

recommendations made 

by Judicial Appointments 

Advisory Board 

Section 69 provides that no further appointments to 

judicial office shall be made based on recommendations 

of the Judicial Appointments Advisory Board. 

Source: Judicial Appointments Commission Bill 2022 
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Reports addressing Ireland’s judicial appointments 
process 

Council of Europe Group of States Against Corruption (GRECO): Fourth 
Evaluation Round Report on Ireland 

The Bill aims to have regard to the recommendations made by the Group of States against 

Corruption (GRECO) in their reports on Ireland. GRECO was established in 1999 by the Council of 

Europe to monitor States’ compliance with the organisation’s anti-corruption standards. It helps to 

identify deficiencies in national anti-corruption policies, prompting the necessary legislative, 

institutional and practical reforms. GRECO also provides a platform for the sharing of best practice 

in the prevention and detection of corruption. 

Ireland joined GRECO in 1999. Since its accession, Ireland has been subject to 

evaluation in the framework of GRECO’s First (in December 2001), Second (in December 

2005) and Third (in December 2009) Evaluation Rounds. 

The Fourth Evaluation Round Report on Ireland was adopted by GRECO at its 65th Plenary 

Meeting (10 October 2014) and made public on 21 November 2014, following authorisation by 

Ireland. GRECO’s Fourth Evaluation Round deals with “Corruption Prevention in respect of 

Members of Parliament, Judges and Prosecutors”.9  

The Fourth Evaluation Report sets out the recommendations by GRECO, and this is then followed 

by regular Compliance Reports, which assess how effectively the recommendations of the Fourth 

Round Evaluation Round Report have been implemented by Ireland.  

• Fourth Evaluation Round – Evaluation Report (November 2014) 

• Fourth Evaluation Round - Compliance report (June 2017) 

• Fourth Evaluation Round - Interim Compliance Report (July 2018) 

• Fourth Evaluation Round - Second Interim Compliance Report (November 2020)  

• Fifth Round Evaluation (due for publication 2022)10 

The Fourth Evaluation Round Report 2014 

The report suggested that reforms of the current judicial selection process needed to focus on two 

major components:  

• more rigorous and merit-based selection, including interviews, leading to 

• a targeted brief shortlist of only the very best candidates in order of priority.11 

 

 

 
9 In compiling their report and recommendations, a GRECO evaluation team (“GET”), visited Ireland and met 

with a variety of stakeholders, including the Chief Justice and other representatives of the judiciary. The 
GET also interviewed officials of the Department of Justice and Equality and the Office of the Director of 
Public Prosecutions. The GET’s meetings also included representatives of the Association of Judges, the 
Law Society, the Bar Council, Transparency International, as well as representatives of academia and the 
media. 

10 ‘5th Round Evaluation visit to Ireland (Dublin, 25-28 October 2021)’, Council of Europe Newsroom, 29 
October, 2021 

11 GRECO, Fourth Evaluation Round – Evaluation Report (November 2014) 

https://rm.coe.int/CoERMPublicCommonSearchServices/DisplayDCTMContent?documentId=09000016806c6921
https://rm.coe.int/fourth-evaluation-round-corruption-prevention-in-respect-of-members-of/168072bebb
https://rm.coe.int/fourth-evaluation-round-corruption-prevention-in-respect-of-members-of/16808c1be1
https://rm.coe.int/fourth-evaluation-round-corruption-prevention-in-respect-of-members-of/1680a06655
https://www.coe.int/en/web/greco/-/5th-round-evaluation-visit-to-ireland-dublin-25-28-october-2021-
https://rm.coe.int/CoERMPublicCommonSearchServices/DisplayDCTMContent?documentId=09000016806c6921
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The GRECO evaluation team (“GET”) also noted that the promotion of judges is particularly 

susceptible to political interference as there is no pre-selection outside the executive branch in this 

respect. 

In GRECO’s final list of recommendations, recommendation vii) stated: 

“that the current system for selection, recruitment, promotion and transfers of judges be 

reviewed with a view to target the appointments to the most qualified and suitable 

candidates in a transparent way, without improper influence from the executive/political 

powers” 

In GRECO’s Compliance Report, published on 29 June 2017, it was concluded that Ireland had 

implemented satisfactorily or dealt with in a satisfactory manner three12 of the eleven 

recommendations contained in the Fourth Evaluation Round Report. Recommendation vii), above, 

had not been implemented.13 In the light of these results, GRECO concluded that the very low level 

of compliance with the recommendations was “globally unsatisfactory”. It therefore asked the Head 

of Delegation of Ireland to provide a report on the progress in implementing the pending 

recommendations.  

In the Interim Compliance Report, published on 5 July 2018, it was concluded that Ireland had 

still only implemented satisfactorily or dealt with in a satisfactory manner three of the eleven 

recommendations contained in the Fourth Evaluation Report.14  

In the Interim Report, GRECO addressed the reforms proposed by the 2017 Judicial Appointments 

Commission Bill. They had a particularly negative view of two aspects of the proposed reforms; 

first, that the Commission was to be composed of a lay-majority, and chaired by a lay member 

rather than the Chief Justice (a system that it not replicated in the 2021 Bill) and secondly, that the 

Bill did not address pre-existing problems with perceived politicisation of appointment and lack of 

transparency:  

it is noteworthy that the perception of a “politicised” recruitment system was not aimed at 

the pre-selection procedure carried out by JAAB, but rather at the fact that the JAAB, a 

body of the judiciary, had to produce a list of candidates (at least seven) without priority and 

sometimes much longer lists without any order of priority to the government for its final 

appointment. Consequently, the potential risk of political lobbying and favouritism referred 

to in the Report, was in the second stage, i.e. once the list of candidates had been 

established and handed to the government for decision.15 

This emphasised the significant power of the executive both due to the unranked nature of the 

recommendations and that the 2017 Bill proposed to appoint a lay chairperson of the Commission, 

 

 

 
12 GRECO’s recommendations regarding judges were set out in sections vi to x. None of these 

recommendations had been satisfactorily addressed. 

13 GRECO was not in a position to assess the substance of the judicial appointment reforms that had been 
proposed at this time as it had not been provided with more than the current intentions of the Government. 
(p. 7). 

14 Four recommendations had been partly implemented and four recommendations had not been 
implemented. 

15 GRECO, Fourth Evaluation Round - Interim Compliance Report (July 2018), p 5. 

https://rm.coe.int/fourth-evaluation-round-corruption-prevention-in-respect-of-members-of/16808c1be1
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who was to be accountable to Parliament. In light of these results, GRECO concluded that Ireland 

remained “globally unsatisfactory” and emphasised the need to take determined action with a view 

to achieving further progress as soon as possible. 

In November 2020 GRECO published their Second Interim Compliance Report. They noted that 

the 2017 Bill had lapsed and that new legislation was proposed. They reiterated their criticism 

regarding “the procedure of putting forward a non-prioritised list of at least seven candidates for the 

government to decide upon” (the 2021 Bill provides for 5 candidates to be proposed in the vent of 

one vacancy, but the list is still unranked). GRECO concluded by calling upon the new government  

“to take up this issue in a manner that does justice to the concerns underlying this 

recommendation (regarding the influence of the executive over this process)”. 

 

Recommendation CM/Rec(2010)12 adopted by the Committee of 
Ministers of the Council of Europe on 17 November 2010 

The Bill also has regard to Recommendation CM/Rec(2010)12 adopted by the Committee of 

Ministers of the Council of Europe on 17 November 2010. The recommendation and its 

explanatory memorandum are addressed to the Member States of the Council of Europe.  It is 

recommended that governments of member states take measures to ensure that the provisions 

contained in the appendix to the recommendation are applied in their legislation, policies and 

practices and that judges are enabled to perform their functions in accordance with these 

provisions. 

The Recommendation suggests the following in relation to judicial appointments: 

Basis of decision making: Decisions concerning the selection and career of judges should be 

based on objective criteria pre-established by law or by the competent authorities. Such decisions 

should be based on merit, having regard to the qualifications, skills and capacity required to 

adjudicate cases by applying the law while respecting human dignity. 

No discrimination: There should be no discrimination against judges or candidates for judicial 

office on any ground such as sex, race, colour, language, religion, political or other opinion, 

national or social origin, association with a national minority, property, disability, birth, sexual 

orientation or other status. A requirement that a judge or a candidate for judicial office must be a 

national of the state concerned should not be considered discriminatory. 

Appointing authority must be independent of executive and legislative branch: The authority 

taking decisions on the selection and career of judges should be independent of the executive and 

legislative powers. With a view to guaranteeing its independence, at least half of the members of 

the authority should be judges chosen by their peers. 

However, where the constitutional or other legal provisions prescribe that the head of state, the 

government or the legislative power take decisions concerning the selection and career of judges, 

an independent and competent authority drawn in substantial part from the judiciary (without 

prejudice to the rules applicable to councils for the judiciary contained in Chapter IV) should be 

authorised to make recommendations or express opinions which the relevant appointing authority 

follows in practice. 

Transparency: The membership of the independent appointing authorities should ensure the 

widest possible representation. Their procedures should be transparent with reasons for decisions 

https://rm.coe.int/cmrec-2010-12-on-independence-efficiency-responsibilites-of-judges/16809f007d
https://rm.coe.int/cmrec-2010-12-on-independence-efficiency-responsibilites-of-judges/16809f007d
https://wcd.coe.int/wcd/ViewDoc.jsp?Ref=CM(2010)147&Language=lanEnglish&Ver=add1&Site=COE&BackColorInternet=C3C3C3&BackColorIntranet=EDB021&BackColorLogged=F5D383
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being made available to applicants on request. An unsuccessful candidate should have the right to 

challenge the decision, or at least the procedure under which the decision was made. 

Promotion of serving judges: The independence of judges should be preserved not just when 

they are appointed but throughout their careers. The term “career” includes promotion and 

appointment to new positions. […] In the majority of states, judges’ careers are based on merit. In 

such cases, this should be assessed using objective criteria, as previously specified. Those 

objective criteria should be pre-established by law or by the competent authorities, noting that 

basic criteria should in all cases be prescribed by law. The competent authority will, in some 

member states, be the council for the judiciary 

Objective criteria: It is essential that the independence of judges be guaranteed when they are 

selected and throughout their professional career, and that there should be no discrimination. All 

decisions concerning the careers of judges should be based on objective criteria, free from 

considerations outside their professional competence. The reference to possible grounds of 

discrimination is not intended to be exhaustive. Where justified, “positive action” criteria could be 

introduced for the selection and promotion of judges provided that they have been previously 

established by law. Disability should not prohibit appointment to judicial positions provided it does 

not affect the capacity to perform judicial duties (paragraph 45 of the recommendation). 

Composition of Commission: The recommendation confers an essential role on independent 

authorities established to decide on the selection and career of judges. At least half of their 

members should be judges chosen by their peers (paragraph 46 of the recommendation). 

Binding recommendations: In some member states the appointing authority is not obliged to 

accept the recommendations of the independent authority. Nevertheless, it is desirable that its 

recommendations be followed in practice. Concerning the composition of the independent and 

competent authority, it is recommended that a substantial part of the members be drawn from the 

judiciary, which implies that member states are free for the remaining seats to include, for instance, 

representatives of other legal professions, as well as the general public. 

 

 

 

 

 

 

 



Library & Research Service | L&RS Bill Digest  

 

26 

Lack of judges  

It may be noted that the EU Justice Scoreboard 202116 has drawn attention to the fact that, for the 

last decade, Ireland has had the lowest number of judges per capita in the EU. 

Number of judges, 2012-201917 (per 100 000 inhabitants)  

 

Source: EU Justice Scoreboard 2021 

In addition to the 2021 Scoreboard, the European Commission’s 2021 Rule of Law Report18 

(Ireland) was critical of the low number of judges in Ireland.  

The number of judges remains low and the resources available for the training of judges 

appear limited. The number of judges per inhabitant remains the lowest in the EU, 

which could also affect the efficiency of the Irish justice system. While the Government has 

committed to review the numbers and types of judges needed to ensure the efficient 

administration of justice over the next five years, more immediate measures might address 

concerns also raised by stakeholders.   

 

 

 
16 The EU Justice Scoreboard presents an annual overview of indicators on the efficiency, quality and 

independence of justice systems.  Its purpose is to assist the Member States improve the effectiveness of 
their national justice systems by providing objective, reliable and comparable data. European Commission, 
EU Justice Scoreboard. 

17 This category consists of judges working full-time, under the CEPEJ methodology. It does not include the 
Rechtspfleger/court clerks that exist in some Member States. AT: Data on administrative justice is 
introduced in the data since 2016. EL: Since 2016, data on number of professional judges includes all the 
ranks for criminal and political justice as well as administrative judges. IT: The regional audit commissions, 
local tax commissions and military courts are not taken into consideration. Administrative justice has been 
taken into account since 2018. 

18 The 2021 Rule of Law Report, including its 27 country chapters, presents positive and negative 
developments across the Member States in four key areas for the rule of law: the justice system, the anti-
corruption framework, media pluralism and other institutional issues related to checks and balances. 

https://ec.europa.eu/info/policies/justice-and-fundamental-rights/upholding-rule-law/eu-justice-scoreboard_en
https://ec.europa.eu/info/policies/justice-and-fundamental-rights/upholding-rule-law/eu-justice-scoreboard_en
https://ec.europa.eu/info/policies/justice-and-fundamental-rights/upholding-rule-law/rule-law/rule-law-mechanism/2021-rule-law-report_en
https://eur-lex.europa.eu/legal-content/EN/TXT/?uri=CELEX%3A52021SC0715
https://ec.europa.eu/info/policies/justice-and-fundamental-rights/upholding-rule-law/eu-justice-scoreboard_en
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The budget per capita for the justice system has consistently increased in the last years 

and is among the highest in the EU,19 while the budget as a percentage of GDP has 

stagnated and remained below EU average. 

The low number of judges appointed in Ireland has been the subject of significant criticism,20 and it 

has been suggested that “the single biggest thing that the Oireachtas could do to improve the 

quality of justice in Ireland is to legislate to provide for additional judicial posts”.21 

The current President of the High Court, Ms. Justice Mary Irvine, has on a number of occasions 

called on the Government to appoint additional judges. Under Article 36 of the Constitution, the 

number of judges in all courts is to be regulated in accordance with law. Section 8 of the Civil Law 

(Miscellaneous Provisions) Act 2021 amended the Courts and Court Officers Act 1995 to provide 

that “the number of ordinary judges of the High Court shall not be more than 42”, thus increasing 

the number of judges by 5. In addition, section 8 of the 2021 Act provided for the number of High 

Court judges to be exceeded by a further one should the Government (at the Minister for Justice’s 

request, having consulted with the Minister for Public Expenditure and Reform), form the opinion 

that it was necessary due to the volume of business and to ensure the efficient administration of 

justice. Ms McEntee brought a Memorandum to Government on 19 January 2022, with a 

recommendation to have that additional High Court post filled.22 

Ms Justice Irvine has said that this increase was insufficient, and that the High Court needed “at 

least 17 new judges”. She indicated that the additional 5 judges were “already accounted for” and 

described the current situation as “desperate”.23 It was noted that the lack of judges was 

contributing significantly to delays.24  

The issue of delay has been an ongoing problem in the Irish courts. Between 2002 and 2018, the 

European Court of Human Rights decided approximately nine cases brought against Ireland 

regarding the adequacy of the remedies for court delays. In each case, the Court ruled that Irish 

law does not provide effective remedies in respect of court delays, meaning that Ireland is in 

violation of its obligations under Article 13.25 

 

 

 
19 See European Commission, EU Justice Scoreboard, 2021, p 26. ‘Republic has lowest budget for judicial 

system in Europe, report finds’, Irish Times, 23 October, 2020. 

20 See e.g. ‘The Irish Times view on court resources: running out of judges’, Irish Times, 04 October 4 2021 

21 Richard Humphreys, “Enhancing Our Justice System”, Studies: An Irish Quarterly Review ,Vol. 107, No. 
425 (Spring 2018), pp. 52-56; ‘High Court judge calls on Oireachtas to legislate for more judges’, Irish 
Times, 13 August 2017. 

22 Courts Staff Dáil Éireann Debate, Tuesday - 29 March 2022 

23 ‘The Pandemic President’, The Parchment, Summer 2021 

24 ‘Frustration mounts over court delays as more judges sought’, Irish Times, November 11, 2021; ‘Judicial 
appointments to be rushed through after High Court President announced cancellation of murder and rape 
trials’, Independent, 01 October 2021. 

25 The Court delivered its definitive ruling on the remedies for delay under Irish law in 2010, in a case called 
McFarlane v Ireland. In that case, the State argued that effective remedies for court delays were provided 
through the possibility of taking actions for damages for constitutional rights and for damages under section 
3(2) of the European Convention on Human Rights Act 2003, and the ability to apply for an order for 
prohibition and an early hearing dates in a criminal trial. The European Court of Human Rights held that 
none of these remedies could be considered to discharge the State’s obligations under Article 13. 

https://www.irishstatutebook.ie/eli/2021/act/14/section/8/enacted/en/html#sec8
https://www.irishstatutebook.ie/eli/2021/act/14/section/8/enacted/en/html#sec8
https://www.irishstatutebook.ie/eli/1995/act/31/enacted/en/html
https://ec.europa.eu/info/policies/justice-and-fundamental-rights/upholding-rule-law/eu-justice-scoreboard_en
https://www.irishtimes.com/news/crime-and-law/republic-has-lowest-budget-for-judicial-system-in-europe-report-finds-1.4388519
https://www.irishtimes.com/news/crime-and-law/republic-has-lowest-budget-for-judicial-system-in-europe-report-finds-1.4388519
https://www.irishtimes.com/opinion/editorial/the-irish-times-view-on-court-resources-running-out-of-judges-1.4690930
https://www.irishtimes.com/news/crime-and-law/high-court-judge-calls-on-oireachtas-to-legislate-for-more-judges-1.3185235
https://www.oireachtas.ie/en/debates/question/2022-03-29/124/
https://issuu.com/256media/docs/parchment_summer_2021-flipbook
https://www.irishtimes.com/news/crime-and-law/courts/criminal-court/frustration-mounts-over-court-delays-as-more-judges-sought-1.4726210
https://www.independent.ie/irish-news/politics/judicial-appointments-to-be-rushed-through-after-high-court-president-announced-cancellation-of-murder-and-rape-trials-40908945.html
https://www.independent.ie/irish-news/politics/judicial-appointments-to-be-rushed-through-after-high-court-president-announced-cancellation-of-murder-and-rape-trials-40908945.html
https://www.independent.ie/irish-news/politics/judicial-appointments-to-be-rushed-through-after-high-court-president-announced-cancellation-of-murder-and-rape-trials-40908945.html
https://www.dfa.ie/media/dfa/alldfawebsitemedia/ourrolesandpolicies/internationallaw/ehcr-mcfarlane-vs-ireland-2010.pdf
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The then Minister for Justice, Heather Humphreys TD defended the decision to appoint 5 judges 

on the basis that each additional judge “costs €370,000-a-year when salary, allowances and 

support staff are taken into account”.26 

Minister of State for European Affairs, Thomas Byrne TD has subsequently indicated that the 

government is taking EU criticism of the low number of Irish judges “very, very seriously”.27  

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

  A Draft General Scheme of a European Convention on Human Rights (Compensation for delays in 
court proceedings) Bill was published in 2018 to provide for statutory compensation for breach of 
the right to a hearing within a reasonable time in the determination of civil rights and obligations or 
of any criminal charge under Article 6 of the European Convention on Human Rights. The lack of progress 
by Ireland has been reported by the Committee of Ministers of the Council of Europe. It has also been 
referred to in the EU’s European Semester process.  

26 ‘Humphreys cites €370k cost of a judge as she rejects court president’s criticism’, Independent, 13 July 
2021 

27 ‘Government taking EU criticism over number of judges ‘very seriously’’, Irish Legal News, September 
2021 

http://www.justice.ie/en/JELR/ECHR_(Compensation_for_delays_in_court_proceedings)_Bill_2018.pdf/Files/ECHR_(Compensation_for_delays_in_court_proceedings)_Bill_2018.pdf
http://www.justice.ie/en/JELR/ECHR_(Compensation_for_delays_in_court_proceedings)_Bill_2018.pdf/Files/ECHR_(Compensation_for_delays_in_court_proceedings)_Bill_2018.pdf
https://www.independent.ie/irish-news/courts/humphreys-cites-370k-cost-of-a-judge-as-she-rejects-court-presidents-criticism-40646950.html
https://www.irishlegal.com/articles/government-taking-eu-criticism-over-number-of-judges-very-seriously
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Primary provisions of the Bill 

The section below sets out the primary features of the Bill, including any criticism of the proposed 

provisions. 

These sections include 

• Membership of the Judicial Appointments Commission (JAC) 

• The application and selection process 

• The criteria for selection 

• The form of the JAC’s recommendation 

 

Membership of the Judicial Appointments Commission 

Article 35.1 of the Constitution provides that “[t]he judges of the Supreme Court, the Court of 

Appeal, the High Court and all other Courts established in pursuance of Article 34 hereof shall be 

appointed by President.” While the formal appointment of judges is made by the President through 

the presentation of warrants of appointment to those appointed, this power is, pursuant to Article 

13.9, exercised “only on the advice of the Government.” 

The proposed Judicial Appointments Commission (‘JAC’) will replace the current Judicial 

Appointments Advisory Board (the ‘JAAB’). The JAAB was established pursuant to the Courts and 

Court Officers Act 1995, which set out the JAAB’s membership, powers, and functions. The Board 

was established “for the purposes of identifying persons and informing the Government of the 

suitability of those persons for appointment to judicial office”.28 

Section 1329 of the 1995 Act provides for the composition of the Board. Part 2 of the Bill provides 

for the establishment of the new JAC, and section 9 sets out the membership of the JAC. The table 

below shows the current composition of the JAAB and the proposed composition of the new JAC: 

 

Membership of JAAB Proposed Membership of the JAC           

The Chief Justice; who is Chairperson 

of the Board 

The Chief Justice; who is Chairperson 

of the Board 

The President of the Court of Appeal The President of the Court of Appeal, 

who can be replaced by another Court 

President 

The President of the High Court  

The President of the Circuit Court  

 

 

 
28 Section 13(1) 

29 As amended by Section 12(b) of the Court of Appeal Act 2014 

http://www.irishstatutebook.ie/eli/1995/act/31/enacted/en/html
http://www.irishstatutebook.ie/eli/1995/act/31/enacted/en/html
http://www.irishstatutebook.ie/eli/2014/act/18/section/12/enacted/en/html#sec12
http://www.irishstatutebook.ie/eli/2014/act/18/enacted/en/html
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The President of the District Court  

The Attorney General The Attorney General, in a non-voting 

capacity  

A practising barrister who is nominated 

by the Council of the Bar of Ireland 

A judge (formerly a practicing 

barrister) who is nominated by the 

Judicial Council  

A practising solicitor who is nominated 

by Law Society of Ireland 

A judge (formerly a practising solicitor) 

who is nominated by the Judicial 

Council 

Not more than three persons appointed 

by the Minister for Justice. 

Four lay members who are to be 

selected by open competition by the 

Public Appointments Service (PAS). 

 

One of the most significant differences between the 2022 Bill and the 2017 Bill relates to the 2017 

Bill’s requirement for a lay chairperson of the new appointments commission and a lay majority of 

members. The was a highly contentious issue,30 with the Joint Committee on Justice’s 2017 PLS 

Report noting that “strong concerns have been expressed, particularly by members of the judiciary, 

in relation to the proposal of a lay majority”.31 Further, GRECO indicated the fact that judges would 

be in a “clear minority position” under the 2017 model did not meet European standards for judicial 

appointment processes (see discussion of reports above). 

Section 2 of the Bill defines “lay person” as a person who 

(a) does not hold, and has never held, judicial office, 

(b) is not and never has been the Attorney General, the Director of Public Prosecutions, the 

Chief State Solicitor or a law officer, 

(c) is not, and in the relevant period specified in subsection (2) for the purposes of this 

paragraph, was not, a practising barrister or a practising solicitor, and 

(d) does not hold or occupy, and has never held or occupied, an office or position in a place 

outside the State equivalent to an office or position referred to in paragraph (a) or (b) and is 

not, and in the relevant period specified in subsection (2) for the purposes of this 

paragraph, was not a solicitor or barrister practising in a jurisdiction outside the State in 

accordance with the law of that jurisdiction; 

The 2022 Bill proposes that the Chief Justice shall be chairman of the JAC and, rather than a lay 

majority, the body will have equal judicial and lay representation (as the Attorney General 

 

 

 
30 ‘Law Society explains backing for lay majority on judicial appointments board’, Irish Legal News, 28 March 

2017. Judicial appointments body to have lay majority and chair’, Irish Times, Apr 19, 2017 

31 Joint Committee on Justice, ‘Report on Pre-Legislative Scrutiny of the General Scheme of the Judicial 
Appointments Commission Bill’, 14 October 2021  

https://www.irishlegal.com/articles/law-society-explains-backing-for-lay-majority-on-judicial-appointments-board
https://www.irishtimes.com/news/politics/judicial-appointments-body-to-have-lay-majority-and-chair-1.3053296
https://data.oireachtas.ie/ie/oireachtas/committee/dail/33/joint_committee_on_justice/reports/2021/2021-10-13_report-on-pre-legislative-scrutiny-of-the-general-scheme-of-the-judicial-appointments-commission-bill-2020_en.pdf
https://data.oireachtas.ie/ie/oireachtas/committee/dail/33/joint_committee_on_justice/reports/2021/2021-10-13_report-on-pre-legislative-scrutiny-of-the-general-scheme-of-the-judicial-appointments-commission-bill-2020_en.pdf
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participates in a non-voting capacity, see below for further details). This was broadly received as a 

positive development, as it ensures that a variety of perspectives are advanced, and allows the 

most senior judge to play a central role in the appointments process: 

“This is a welcome compromise. It is fitting that our most senior judge has a central role on 

the commission, and equal representation for the lay and legal members strikes an apt 

balance between knowledge of the legal world and important insight and diversity which lay 

members can bring. It has been demonstrated in many jurisdictions that such 

representation on appointments bodies contributes to more diversity in judicial candidates, 

and thus a more representative judiciary.” 32 

The new proposal also reduces the proposed membership of the Commission from 17 members 

under the 2017 Bill to 9 under the 2022 Bill. This was also a well-received development. 

The Joint Committee PLS Report included a recommendation that “consideration be given to 

including the Heads of the Bar of Ireland and Law Society as members of the Commission”.33 This 

has not been implemented. Law Society Director General, Mary Keane has stated that the 

profession “doesn’t embrace the reduction in [JAC] numbers to nine if it means that the 

representatives of the practising professions are excluded.”34 

 

Concerns regarding the role of the Attorney General 

Under section 9 of the Bill, the Attorney General shall be a non-voting member of the JAC. A 

number of submissions on the Bill raised the issue that it was “inappropriate” and not “necessary”35 

for the Attorney General to be a member of the JAC, despite the restriction on voting. The 

overarching concern raised in submissions concerned the extent to which the Attorney General’s 

involvement would undermine the independence of the JAC process. 

Concerns raised in submissions include: 

• The Attorney General is a key figure in advising government on the final choice of 

candidate to appoint. Having the Attorney General also sit on the JAC may afford them an 

(excessive/disproportionately large) influence on the appointment process.  

 

 

 
32 Laura Cahillane and David Kenny, ‘New proposal on appointing judges silent regarding transparency’, Irish 

Times ,18 December 2020. 

33 ‘Bar and Law Society heads ‘should be considered’ for inclusion in judicial appointments body’, Irish Legal 
News, 18 October 2021 

34 ‘Alarm at proposal to shut solicitors out of JAC’, Law Society Gazette, 20 May 2021 

35 Laura Cahillane and David Kenny, ‘New proposal on appointing judges silent regarding transparency’, Irish 
Times ,18 December 2020; ‘Attorney General Should Be Removed from Judicial Selection Process 
Advises Human Rights and Equality Commission’, IHREC, 9 April 2021. 

https://www.irishtimes.com/opinion/new-proposal-on-appointing-judges-silent-regarding-transparency-1.4439753
https://www.irishlegal.com/articles/bar-and-law-society-heads-should-be-considered-for-inclusion-in-judicial-appointments-body
https://www.lawsociety.ie/gazette/top-stories/2021/05-may/alarm-at-proposal-that-would-see-solicitors-shut-out-of-jac
https://www.irishtimes.com/opinion/new-proposal-on-appointing-judges-silent-regarding-transparency-1.4439753
https://www.ihrec.ie/attorney-general-should-be-removed-from-judicial-selection-process-advises-human-rights-and-equality-commission/
https://www.ihrec.ie/attorney-general-should-be-removed-from-judicial-selection-process-advises-human-rights-and-equality-commission/
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• While the Attorney General does not have a vote, their membership could mean that they 

can exercise influence over the decision-making of the JAC36 

• Their presence undermines the independence of the JAC’s process from the Executive.37 

• It has been common in the past for Attorneys General to take up a position as a judge in 

the superior courts upon leaving office, making it questionable that they should be 

intimately involved in the selection process of judges.38  

• It is not standard in comparable jurisdictions for the Attorney General to participate 

in the manner being proposed.39 

• There is no merit in the inclusion of the Attorney General on the JAC.40 

• While the General Scheme provides for an alternative to the Chief Justice sitting on the 

Senior Judicial Appointments Advisory Committee41 when a new Chief Justice is being 

appointed, no provision is made in the Bill for an alternate to the Attorney General when the 

Attorney General is in fact the applicant for the position of Chief Justice, President of the 

Court of Appeal and President of the High Court.42 

• The level of candidate detail which is required to be provided by the Commission to 

the Minister (in accordance with Head 47) is more than sufficient to enable the Attorney to 

provide input on the technical aspects of any proposed appointment and Government will 

always have the benefit of the advice of the Attorney at a political level.43 

• As a major purchaser of legal services in the State, there is a risk of a conflict of 

professional interests, and/or the perception of same, in the Attorney’s involvement in both 

stages of the process.44 

 

A further issue that is not addressed by the 2022 Bill is whether the Attorney General should be 

eligible for direct appointment to the bench from their office, or if they should become eligible after 

 

 

 
36 Irish Human Rights and Equality Commission, Submission to the Minister for Justice on the General 

Scheme of the Judicial Appointments Commission, April 2021 

37 Irish Human Rights and Equality Commission, Submission to the Minister for Justice on the General 
Scheme of the Judicial Appointments Commission, April 2021; The Council of The Bar of Ireland, 
Submission to the Department of Justice on the General Scheme of Judicial Appointments Commission Bill 
2020, January 2021 

38 Laura Cahillane, Tom Hickey, David Kenny, Submission to Joint Oireachtas Committee on Justice on 
Head of Judicial Appointments Commission Bill, April 2021 

39 The Law Society of Ireland, General Scheme of the Judicial Appointments Commission Bill – Submission 
to the Joint Oireachtas Committee on Justice, March 2021, p 7 

40 Laura Cahillane, Tom Hickey, David Kenny, Submission to Joint Oireachtas Committee on Justice on 
Head of Judicial Appointments Commission Bill, April 2021 

41 A separate Senior Judicial Appointments Advisory Committee is not provided for in the Bill. 

42 The Council of The Bar of Ireland, Submission to the Department of Justice on the General Scheme of 
Judicial Appointments Commission Bill 2020, January 2021 

43 The Law Society of Ireland, General Scheme of the Judicial Appointments Commission Bill – Submission 
to the Joint Oireachtas Committee on Justice, March 2021, p 6. 

44 Ibid., p 7. 

https://www.ihrec.ie/app/uploads/2021/04/Submission-to-the-Minister-for-Justice-on-the-General-Scheme-of-the-Judicial-Appointments-Commission-Bill-2020-FINAL.pdf
https://www.ihrec.ie/app/uploads/2021/04/Submission-to-the-Minister-for-Justice-on-the-General-Scheme-of-the-Judicial-Appointments-Commission-Bill-2020-FINAL.pdf
https://www.ihrec.ie/app/uploads/2021/04/Submission-to-the-Minister-for-Justice-on-the-General-Scheme-of-the-Judicial-Appointments-Commission-Bill-2020-FINAL.pdf
https://www.ihrec.ie/app/uploads/2021/04/Submission-to-the-Minister-for-Justice-on-the-General-Scheme-of-the-Judicial-Appointments-Commission-Bill-2020-FINAL.pdf
https://www.lawlibrary.ie/app/uploads/securepdfs/2021/05/Submission-to-DOJ-with-Appendix.pdf
https://www.lawlibrary.ie/app/uploads/securepdfs/2021/05/Submission-to-DOJ-with-Appendix.pdf
https://ulir.ul.ie/handle/10344/9987
https://ulir.ul.ie/handle/10344/9987
https://www.lawsociety.ie/globalassets/documents/submissions/2021-judicial-appointments-commission-bill.pdf
https://www.lawsociety.ie/globalassets/documents/submissions/2021-judicial-appointments-commission-bill.pdf
https://ulir.ul.ie/handle/10344/9987
https://ulir.ul.ie/handle/10344/9987
https://www.lawlibrary.ie/app/uploads/securepdfs/2021/05/Submission-to-DOJ-with-Appendix.pdf
https://www.lawlibrary.ie/app/uploads/securepdfs/2021/05/Submission-to-DOJ-with-Appendix.pdf
https://www.lawsociety.ie/globalassets/documents/submissions/2021-judicial-appointments-commission-bill.pdf
https://www.lawsociety.ie/globalassets/documents/submissions/2021-judicial-appointments-commission-bill.pdf
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a specific period of time has elapsed between their leaving office and subsequent appointment to 

the bench. 

Membership and functions of the JAC 

Section 12 of the Bill states that the two nominees of the Judicial Council to the JAC shall 

comprise one male and one female nominee: 

(a) one of whom shall be a judge of the Supreme Court, of the Court of Appeal or of 

the High Court and one of whom shall be a judge of the Circuit Court or the District 

Court, and 

(b) one of whom shall be a judge who, at the time of his or her appointment as a judge, was 

qualified for such appointment by virtue of having been a practising solicitor and one of 

whom shall be a judge who, at the time of his or her appointment as a judge, was qualified 

for such appointment by virtue of having been a practising barrister. 

 

Section 13 provides that the Public Appointments Service (PAS) may, on the instruction of the 

Minister, select lay members for appointment to the JAC. In addition to assessing candidates’ 

requisite knowledge, experience and expertise, the recommendations made  

“should comprise an equal number of women and men and reflect the diversity of the 

population of the State as a whole” 

Each member of the Commission shall act on a part time basis and each lay member shall be paid 

by the Commission (section 14). 

The Commission may establish one or more committees of the Commission to assist it in the 

performance of its functions (section 16), and a committee shall determine its own procedures 

(section 16). 

Meetings of the Commission or committees may be held remotely, and voting will be permitted 

during remote meetings (section 17). 

Where a judge who is a member of the Commission ceases to hold judicial office, they shall cease 

to be a member of the Commission (section 18), and a lay member shall cease to be a member of 

the Commission where he or she ceases to be a lay person (section 19). 

Under section 20, a person will not be eligible for appointment, and must cease to hold office, as a 

lay member if he or she is convicted on indictment of an offence, is convicted of an offence 

involving fraud or dishonesty. Under section 21 a lay member may be removed from office by the 

Government.  

Functions of the Commission 

Section 10 provides that the general functions of the Commission shall be 

(a) to select and recommend persons 

(i) to the Minister for appointment and nomination for appointment to judicial office, 

and 

https://judicialcouncil.ie/about-the-judicial-council/
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(ii) to the Minister for Foreign Affairs in so far as a nomination for election to the 

European Court of Human Rights and the International Criminal Court is concerned, 

and 

(b) for the purposes of paragraph (a), to adopt a statement of selection procedures and a 

statement of requisite knowledge, skills and attributes for inclusion in a judicial selection 

statement. 

The Commission shall be independent in the performance of its functions and have all such 

powers as are necessary or expedient for the performance of its functions. 

 

Form of recommendation by the JAC and ranking candidates 

Ranking candidates 

 

 

 

Source: See footnote for list of reports45 

Commenting on the General Scheme of the Bill, Laura Cahillane and David Kenny46 stated that  

“The new Bill’s most disappointing element, perhaps, is the lack of ranking in the 

commission’s recommendations. It has been recommended by many commentators that a 

new appointments body should recommend perhaps three names to the Government, 

ranked in order of quality.”47 

 

 

 
45 Judicial Appointments Review Committee, ‘Preliminary Submission to the Department of Justice and 

Equality’s Public Consultation on the Judicial Appointments Process’, 30 January 2014, Recommendations 
of the Preliminary Submission, recommendation 11; Judicial Appointments Advisory Board, ‘Annual Report 
2002’, p 23; Irish Council for Civil Liberties, ICCL Submission on the Judicial Appointments Commission 
Bill, March 2021; The Council of The Bar of Ireland, Submission to the Department of Justice on the 
General Scheme of Judicial Appointments Commission Bill 2020, January 2021; Laura Cahillane, Tom 
Hickey, David Kenny, Submission to Joint Oireachtas Committee on Justice on Head of Judicial 
Appointments Commission Bill, April 2021; Irish Human Rights and Equality Commission, Submission to 
the Minister for Justice on the General Scheme of the Judicial Appointments Commission, April 2021; 
Judicial Appointments Advisory Board, ‘Annual Report 2002’, p 23. 

46 Dr. Laura Cahillane (Lecturer in Law, University of Limerick); Dr. David Kenny (Lecturer in Law, Trinity 
College Dublin). 

47 Laura Cahillane and David Kenny, ‘New proposal on appointing judges silent regarding transparency’, Irish 
Times ,18 December 2020. 

A number of senior judges, legal academics, the JAAB in their annual report, 

GRECO, the ICCL, IHREC, Law Society and Bar Council have advocated for the 

new JAC to have the power to rank candidates in order of merit in the 

recommendation the Commission provides to the Minister. 

 

 

 

http://www.supremecourt.ie/SupremeCourt/sclibrary3.nsf/(WebFiles)/51E71A71B9961BD680257C70005CCE2D/$FILE/A%20Preliminary%20Submission%20of%20J.A.R.C.%2030.01.2014.pdf
http://www.supremecourt.ie/SupremeCourt/sclibrary3.nsf/(WebFiles)/51E71A71B9961BD680257C70005CCE2D/$FILE/A%20Preliminary%20Submission%20of%20J.A.R.C.%2030.01.2014.pdf
http://www.jaab.ie/en/JAAB/JAAB%20Annual%20Report%202002.pdf/Files/JAAB%20Annual%20Report%202002.pdf
http://www.jaab.ie/en/JAAB/JAAB%20Annual%20Report%202002.pdf/Files/JAAB%20Annual%20Report%202002.pdf
https://www.iccl.ie/wp-content/uploads/2021/03/ICCL-submission-on-Judicial-Appointments-Bill.pdf
https://www.iccl.ie/wp-content/uploads/2021/03/ICCL-submission-on-Judicial-Appointments-Bill.pdf
https://www.lawlibrary.ie/app/uploads/securepdfs/2021/05/Submission-to-DOJ-with-Appendix.pdf
https://www.lawlibrary.ie/app/uploads/securepdfs/2021/05/Submission-to-DOJ-with-Appendix.pdf
https://ulir.ul.ie/handle/10344/9987
https://ulir.ul.ie/handle/10344/9987
https://www.ihrec.ie/app/uploads/2021/04/Submission-to-the-Minister-for-Justice-on-the-General-Scheme-of-the-Judicial-Appointments-Commission-Bill-2020-FINAL.pdf
https://www.ihrec.ie/app/uploads/2021/04/Submission-to-the-Minister-for-Justice-on-the-General-Scheme-of-the-Judicial-Appointments-Commission-Bill-2020-FINAL.pdf
http://www.jaab.ie/en/JAAB/JAAB%20Annual%20Report%202002.pdf/Files/JAAB%20Annual%20Report%202002.pdf
https://www.irishtimes.com/opinion/new-proposal-on-appointing-judges-silent-regarding-transparency-1.4439753
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The Bill has reduced number of prospective names to be sent to Government for consideration by 

the Commission from 5 to 3. This is in line with the recommendations made during PLS of the Bill 

(see table below). However, the Bill does not direct the Commission to rank the candidates in order 

of merit.  

As noted earlier in this Digest, the reports published by GRECO indicates that reforms of the 

current judicial selection process needed to focus on two major components:  

• more rigorous and merit-based selection, including interviews, leading to a targeted brief 

shortlist of only the very best candidates in order of priority. 

 

Table: Recommendations made in submissions for Pre-Legislative Scrutiny of the General Scheme 

of the 2020 Bill 

 Should a ranking system 

be used? 

How many names should 

be put forward per 

vacancy? 

Bar Council Yes 3 

ICCL Yes 3 for one vacancy, 5 for two 

vacancies, 8 for three 

vacancies 

Legal Academics48 Yes 3 candidates per  

Vacancy 

IHREC Repeatedly critical of lack of 

ranking, but not included in 

formal recommendations 

Number of candidates 

should be “significantly 

reduced” 

Law Society Did not address issue in 

submission. Did advocate 

for ranking in 2017 

submissions. 49 

Did not address issue in 

submission 

 

 

 

 
48 Dr. Patrick O’Brien Senior (Lecturer in Law at the Oxford Brookes University); Dr. Laura Cahillane 

(Lecturer in Law, University of Limerick); Dr. Tom Hickey (Lecturer in Law, Dublin City University); and Dr. 
David Kenny (Lecturer in Law, Trinity College Dublin). 

49 The Law Society, in their submission on the 2017 Bill, did favour a system whereby a list of three ranked 
candidates were provided by the Commission: “the Government with a shortlist of 3 candidates for each 
vacancy or proposed appointment; ranked on the basis of qualifications and suitability.” 
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The Judicial Appointments Review Committee (composed of senior members of the judiciary) 

included in their preliminary submissions during the consultation process for the 2017 Bill, favoured 

the ranking of applicants. It stated that: 

“The Judicial Appointments Advisory Board should be empowered to rank candidates and 

to designate any particular candidate as ‘outstanding.’’50 

In its first Annual Report 2002, the JAAB noted that the legislation did not empower it to 

recommend applicants in any order of preference and found this to be unsatisfactory. 

“The legislation also does not empower the Board to recommend applicants in any order of 

preference. That may render the recommendations less helpful, particularly in cases where 

there are a relatively limited number of applications for a particular vacancy.” 51 

The final recommendations of the Joint Committee during PLS of the 2017 Bill also highlighted the 

lack of ranking as an issue. However, it was not included among the recommendations produced 

during the scrutiny of the 2020 General Scheme.  

 

Arguments in favour of allowing the Commission to rank candidates 

• A system which provides for a small number of ranked recommendations is unlikely to be 

unconstitutional. The executive retains discretion because ranking is not binding, merely 

advisory. 

• The benefits of the Commission carrying out an assessment process are undermined if it is 

to then provide a large number of unranked candidates for judicial appointment, which 

provides little guidance to the Executive (may render Commission’s guidance nugatory) 

• A ranked system with a small number of candidates provides greater transparency and will 

limit the degree of political influence that can be exercised in making judicial appointments. 

• Where the Government chooses to appoint a candidate who is not the most highly ranked 

candidate recommended by the Commission, the Government, specifically the Minister for 

Justice, should be required to communicate written reasons to the Commission outlining 

the rationale behind the decision to diverge from the recommendations of the Commission. 

This will ensure transparency, accountability and also assist in ensuring that independence 

remains a key principle in the appointments system. 

• In the event of candidates being of equal merit, it is possible for the Commission to rank the 

candidates jointly.  

 

 

 
50 Judicial Appointments Review Committee, ‘Preliminary Submission to the Department of Justice and 

Equality’s Public Consultation on the Judicial Appointments Process’, 30 January 2014, Recommendations 
of the Preliminary Submission, recommendation 11. 

51 Judicial Appointments Advisory Board, ‘Annual Report 2002’, p 23. 

http://www.supremecourt.ie/SupremeCourt/sclibrary3.nsf/(WebFiles)/51E71A71B9961BD680257C70005CCE2D/$FILE/A%20Preliminary%20Submission%20of%20J.A.R.C.%2030.01.2014.pdf
http://www.supremecourt.ie/SupremeCourt/sclibrary3.nsf/(WebFiles)/51E71A71B9961BD680257C70005CCE2D/$FILE/A%20Preliminary%20Submission%20of%20J.A.R.C.%2030.01.2014.pdf
http://www.jaab.ie/en/JAAB/JAAB%20Annual%20Report%202002.pdf/Files/JAAB%20Annual%20Report%202002.pdf
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• Maintaining a system whereby a large number of unranked names are provided to the 

Government risks a replicating the existing appointments process (under the Bill, the 

number recommended has been reduced to 3). 

 

Arguments against ranking 

• Excessive constraints on the discretion of the Executive may be unconstitutional  

• The candidates may be of equal merit 

• The possibility of reputational damage to candidates  

 

As the proposed new system for the assessment of candidates is more detailed and rigorous than 

that used by the JAAB (e.g. mandatory interviews) there is scope for providing more detailed 

recommendations, including ranking. 

Constitutional argument 

The then Minister for Justice, Charlie Flanagan TD, indicated during the debate on ranking in the 

2017 Bill that that there was a valid constitutional argument for not including a system of ranking. 

“I would be very concerned at any departure from the current legal position, as outlined in 

particular by the Judicial Appointments Advisory Board regime. I know we are making 

substantial and significant changes to the manner in which judges are appointed, but we 

are not asking the people to change the Constitution and Articles 35 and 39 of the 

Constitution are quite clear that the President appoints members of the Judiciary on the 

advice of Government. If Government is to be bound by recommendations of a type that 

will follow this amendment, then we are significantly altering what is the prerogative of 

Government under the Constitution, advising the President. 

[…] I would foresee an opportunity for a very strong constitutional challenge in the event of 

there being a party to this process who may have been ranked in a position that appeared 

more favourable than that included in the recommendation of Government. This is an 

important legal and constitutional issue.”52 

 

Form of the JAC’s recommendation to the Minister 

Sections 47 and 48 of the Bill set out the procedures for the making of a recommendation to the 

Minister. Section 47 deals with the recommendation by the Commission to the Minister for Justice 

of persons for appointment to judicial office in the State. Section 48 deals with the recommendation 

 

 

 
52 Select Committee on Justice and Equality debate - Wednesday, 7 Feb 2018 

 

https://www.oireachtas.ie/en/debates/debate/select_committee_on_justice_and_equality/2018-02-07/2/
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by the Commission to the Minister for Justice or to the Minister for Foreign Affairs of persons for 

nomination for appointment or election to judicial office outside the State. 

 

Section 47 provides for the following regarding recommending persons for appointment to judicial 

office in the State. 

The Commission shall, following its consideration of applications in accordance with section 46, 

recommend to the Minister 

(a) where there is one judicial office in the State to be filled in a court, 3 persons for 

appointment to that judicial office, and 

(b) where there is more than one judicial office in the State to be filled in the same court, 3 

persons and 2 additional persons for each second and subsequent vacancy for 

appointment to those judicial offices. 

 Where the Commission cannot recommend to the Minister the number of persons specified it shall 

(a) recommend to the Minister that lesser number of persons, and 

(b) at the same time as making that recommendation, set out in writing the reasons it is 

unable to recommend the number of persons specified in that subsection. 

Where the Commission determines that it cannot recommend to the Minister any person for the 

vacancy it shall: 

(a) inform the Minister of that fact, and 

(b) at the same time, set out in writing the reasons it is unable to recommend any person. 

The Commission shall, at the same time as making a recommendation, or informing the Minister 

that it cannot make a recommendation, under this section forward the name of each person who 

made an application in respect of the vacancy concerned. 

 

Section 48 deals with the recommendation by the Commission to the Minister for Justice or to the 

Minister for Foreign Affairs of persons for nomination for appointment or election to judicial office 

outside the State. The procedure is similar to that under section 47. 

The Commission shall, following its consideration of applications, recommend to the Minister for 

Justice 3 persons for nomination for appointment in respect of a vacancy in the judicial office of a 

judge of the Court of Justice, an Advocate-General of the Court of Justice or a judge of the 

General Court.  

The Commission shall recommend to the Minister for Foreign Affairs 3 persons for nomination for 

appointment in respect of a vacancy in the judicial office of a judge of the European Court of 

Human Rights or a judge of the International Criminal Court. 

Where the Commission cannot recommend to the Minister concerned the number of persons 

specified it can recommend a lesser number of persons and at the same time set out in writing the 

reasons it is unable to recommend the number of persons specified.  
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Where the Commission cannot recommend to the Minister concerned any person it shall inform 

the Minister concerned of that fact and at the same time set out in writing the reasons.  

The Commission shall forward to the Minister concerned the name of each person who made an 

application in respect of the vacancy concerned. 

Under section 49, the applicants shall be notified in writing of the outcome of the selection 

process. 

 

Information regarding applicants to be provided to the Minister by the JAC 

The Bill provides, at section 50, that the JAC shall provide the Minister with the following 

(a) a statement setting out the reasons it is of the opinion that the person is suitable for 

appointment or for nomination for appointment or election, as the case may be, to the 

judicial office concerned, 

(b) particulars of the person’s education, professional qualifications, experience, character and, 

in the case of a recommendation under section 47, proficiency in the Irish language, and 

(c) the results of any interview and, where applicable, any other selection process conducted 

by the Commission in considering his or her application. 

 

Government is bound by the recommendations 

Section 51 provides that, in advising the President in relation to the appointment of a person to a 

judicial office in the State, the Government shall only consider for appointment those persons who 

have been recommended by the Commission to the Minister under section 47. 

The Government shall request the Commission to confirm, prior to advising the President in 

relation to the appointment of a person to a judicial office, that the person concerned is an eligible 

person. 

Section 52 provides the same in relation to nomination for judicial office outside the state. 

 

Publication of information 

Section 54 provides that notice of an appointment to judicial office in the State shall be published 

in Iris Oifigiúil. 

Section 55 provides that the Minister for Justice shall cause to be laid before the Houses of the 

Oireachtas an annual statement of appointments made, or elections to, judicial office including the 

name of each person appointed or elected and other particulars. 

 

Application process 

Article 35.1 of the Constitution states that: ‘The judges of the Supreme Court, the High Court, and 

all other Courts established in pursuance of Article 34 hereof shall be appointed by the President.’ 

The President does not enjoy a discretion to appoint a candidate of their choosing; the Presidents 

function (in conformity with Article 13.9 of the Constitution), is to be performed ‘only on the advice 
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of the Government’.53 Currently, the Judicial Appointments Advisory Board (the ‘JAAB’) provides 

the Minister for Justice with the names of the applicants for judicial office and whom it recommends 

for appointment. The Minister then brings the names to Government who then advises the 

President in relation to the nomination.   

New application process 

Section 42 of the Bill provides the following: 

• The Minister for Justice requests the Commission to make recommendations for potential 

nominees.54 The request is submitted either in response to a vacancy arising or if one is 

likely to arise shortly  

• The Minister for Foreign Affairs may also request recommendations for nomination for 

election to the judicial office of a judge of the European Court of Human Rights or a judge 

of the International Criminal Court. 

• The Commission shall issue an invitation, through means of advertisement, for the making 

of applications by persons who wish to be considered for selection and recommendation. 

Both sitting judges who wish to be considered for appointment, and other suitably qualified 

candidates, apply through the same process. 

Under section 43, where an invitation is issued under section 42 in relation to a judicial office, a 

person who wishes to be considered for selection, including a person who is a serving judge, shall 

make an application to the Commission. An application shall not be made otherwise than pursuant 

to an invitation issued under section 42. 

Where a person makes an application under section 43, he or she shall confirm consent to the 

Commission seeking information from a relevant person and to the processing of personal data 

(section 44) 

Same application and selection procedure used for all applicants 

Under the existing application system, only people who are not yet serving judges apply through 

the JAAB. The Bill proposes that all applicants apply and are selected through the same 

application and selection process. 

Additionally, the General Scheme of the Bill set out a different selection process for filling the roles 

of Chief Justice, President of the Court of Appeal and President of the High Court appointments. 

The PLS process indicated that there is no compelling argument for a separate procedure, and the 

Bill does not propose to retain two different application systems. 

 

 

 
53 Article 13.9 of the Constitution states “The powers and functions conferred on the President by this 

Constitution shall be exercisable and performable by him only on the advice of the Government, save 
where it is provided by this Constitution that he shall act in his absolute discretion or after consultation with 
or in relation to the Council of State, or on the advice or nomination of, or on receipt of any other 
communication from, any other person or body.” (emphasis added) 

54 Section 3 provides that (a) a reference to recommendation for appointment is a reference to 
recommendation for appointment to a judicial office in the State, and 

(b) a reference to recommendation for nomination for appointment or election is a reference to 
recommendation for nomination for appointment or election to a judicial office outside the State. 
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Under section 45, where the person making an application under section 43 is 

(a) the Chief Justice, 

(b) the President of the Court of Appeal, 

(c) a member of the Commission referred to in section 9(1)(c), or 

(d) the Attorney General, 

he or she shall take no part in the performance by the Commission of the function of selection and 

recommendation. 

Under section 46, the Commission shall consider applications in accordance with the judicial 

selection statement and shall not recommend an applicant unless 

(a) it is satisfied that the applicant— 

(i) is an eligible person, 

(ii) possesses the requisite knowledge, skills and attributes set out in that statement 

and is of sufficient merit for such recommendation, 

(iii) is suitable on grounds of health to fulfil the duties of the judicial office 

concerned, 

(iv) has complied with the requirements of section 44(1), and 

(v) has complied with the requirements of section 22 of the Standards in Public 

Office Act 2001;55 and  

(b) the Commission has interviewed the applicant. 

 

Eligibility 

Section 40 provides that the eligibility criteria for appointment to the various judicial offices in the 

State are those set out in the Courts (Supplemental Provisions) Act 1961 and that the eligibility 

criteria in respect of the various judicial offices outside the State are as specified in relation to each 

of the courts concerned. 

Section 63 of the Bill amends the Courts (Supplemental Provisions) Act 1961 to provide that a 

judge of the District Court for not less than 2 years shall be qualified for appointment as a judge of 

the High Court and that a district judge may forward an expression of interest in an assignment to 

a particular district to the President of the District Court and not to any other person. This 

amendment also provides for the appointment of legal academics as judges.  

The appointment of legal academics 

Under section 63 of the Bill a person shall be qualified for appointment and for nomination for 

appointment or election to judicial office, if they are: 

 

 

 
55 Evidence of compliance with Acts before appointment to judicial office. 

https://www.irishstatutebook.ie/eli/2001/act/31/enacted/en/html
https://www.irishstatutebook.ie/eli/2001/act/31/enacted/en/html
https://www.irishstatutebook.ie/eli/1961/act/39/enacted/en/html
https://www.irishstatutebook.ie/eli/1961/act/39/enacted/en/html


Library & Research Service | L&RS Bill Digest  

 

42 

• a legal academic of not less than 12 years’ standing, or 

• the head of a faculty, in an educational establishment,  

and has practised as a barrister or a solicitor for at least 4 years.  A legal academic is a person 

who is a permanent member of the academic staff in the field of law in a specified educational 

establishment.  

Section 63 encompasses academic staff from a broader selection of third-level institutions than 

was proposed by the 2017 Bill. Under the new section 45A, as proposed by section 63 of the Bill, 

‘educational establishment’ means: 

(a) a university to which the Universities Act 1997 applies, 

(b) a technological university (within the meaning of the Technological Universities Act 

2018), 

(c) the Honorable Society of King’s Inns, 

(d) the Law Society of Ireland, or 

(e) an establishment, equivalent to one referred to in paragraphs (a) to (d), in a place 

outside the State.” 

Subsections (b) and (e) were not included in the 2017 Bill, and this received criticism.56  

Debate  

There had been some disagreement during debates on both the 2017 and 2022 Bills regarding the 

appointment of legal academics as judges. Broadly, legal academics and solicitors have spoken in 

favour of the appointment of legal academics, while members of the Bar view this proposition less 

favourably.  

Those who supported this argued that it would introduce diversity of perspectives and experience 

into the judicial system which would be a valuable addition.57 In his opening address to the Joint 

Committee, the President of the Law Society, Mr James Cahill, noted that the requirement for legal 

academics to have 12 years' standing and to have practised for at least four years “is at odds with 

the general thrust of the scheme, which is to make judicial appointments on merit”, and suggested 

that the 4 year practice requirement be removed.58  

Laura Cahillane has compared the reluctance to appoint academics as judges to an earlier 

reluctance to appoint solicitors.  

“An approach which includes the appointment of academic lawyers should be considered in 

Ireland. Arguments against this approach include the fact that many academic lawyers will 

 

 

 
56 Dáil Debates 27 June 2017, vol 955, no 3, 98. 

57 Joint Committee on Justice, ‘Report on Pre-Legislative Scrutiny of the General Scheme of the Judicial 
Appointments Commission Bill’, 14 October 2021, p 30. 

58 ‘Opening Address to the Joint Oireachtas Committee on Justice General Scheme of the Judicial 
Appointments Commission Bill 2020 by the President of the Law Society’, Mr James Cahill, 18 May 2021. 

https://www.irishstatutebook.ie/eli/1997/act/24/enacted/en/html
https://www.irishstatutebook.ie/eli/2018/act/3/enacted/en/html
https://www.irishstatutebook.ie/eli/2018/act/3/enacted/en/html
https://data.oireachtas.ie/ie/oireachtas/committee/dail/33/joint_committee_on_justice/reports/2021/2021-10-13_report-on-pre-legislative-scrutiny-of-the-general-scheme-of-the-judicial-appointments-commission-bill-2020_en.pdf
https://data.oireachtas.ie/ie/oireachtas/committee/dail/33/joint_committee_on_justice/reports/2021/2021-10-13_report-on-pre-legislative-scrutiny-of-the-general-scheme-of-the-judicial-appointments-commission-bill-2020_en.pdf
https://www.lawsociety.ie/globalassets/documents/news/2021/opening-remarks-general-scheme-judicial-appointments.pdf
https://www.lawsociety.ie/globalassets/documents/news/2021/opening-remarks-general-scheme-judicial-appointments.pdf
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not have the requisite knowledge of court procedure. However, such concerns were also 

expressed in relation to appointments of solicitors but yet the extension of the qualification 

criteria of the superior courts to include practising solicitors has not proved to be a 

problem.”59 

Commenting on the provisions of the 2017 Bill, Attorney General, Paul Gallagher SC, suggested 

that the appointment of legal academics with four years’ experience of legal practice was not 

desirable, and also pointed out the double-standard in the experience that academics and 

practitioners must demonstrate: 

 “Academic experience could undoubtedly be valuable and relevant in the context of an 

appellate court but the appointment of an academic as a trial judge without adequate 

experience of practice is entirely unsatisfactory. It is impossible to understand how any 

person (with a mere four years' experience of practice), no matter how able, could possess 

the experience of practice, or understanding of litigation, necessary to conduct a trial to the 

standard which justice requires. It is entirely inconsistent and makes no sense to impose a 

12-year practice requirement for lawyers but such a reduced period for academics.60 

The Judicial Appointments Review Committee (composed of members of the judiciary) did not 

comment specifically on academics becoming judges but stated in 2014 that:  

“An essential element of merit to which particular weight should be given is that of practical 

experience in the conduct of litigation and advocacy. There is no substitute for this and no 

amount of formal academic training in judicial skills or experience in other branches of the 

law can equate with actual practical experience of the conduct of litigation in court.”61 

Further, Chairperson of the Bar Council, Ms. Maura McNally SC, noted that the requirements 

placed on practitioners were more onerous than those placed on academics: 

“There is an anomaly whereby barristers and solicitors who are in practice are required to 

show their experience and not only their knowledge of the case law, knowledge of 

determinations and knowledge of statute, but more particularly knowledge of the practice 

and procedure. Yet, academics are only required to show four years experience.” 

The requirement in the UK is that prospective candidates for the bench must have ‘have gained 

experience in law’ (sections 50 and 52 of the Tribunals, Courts and Enforcement Act 2007). This 

requirement is framed very broadly and includes “teaching or researching law”. 

 

 

 
59 Laura Cahillane, ‘Judicial appointments in Ireland: the potential for reform’ in Laura Cahillane, James 

Gallen and Tom Hickey (eds), Judges, Politics and the Irish Constitution (Manchester University Press 
2017) 123, 131-132. 

60 Paul Gallagher SC, ‘Challenges to the Rule of Law in 21st Century Ireland’, Dublin University 
Law Journal 2018, 41(1) 1-31,  

61 Judicial Appointments Review Committee, Preliminary Submission to the Department of Justice and 
Equality’s Public Consultation on the Judicial Appointments Process (30 January 2014) para 149 – 150. 

https://www.legislation.gov.uk/ukpga/2007/15/section/50
https://www.legislation.gov.uk/ukpga/2007/15/section/52
https://www.legislation.gov.uk/ukpga/2007/15/contents
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Records and confidentiality 

Section 29 provides that a person shall not, unless he or she is required or permitted by law or 

duly authorised by the Commission, disclose confidential information, obtained while 

performing functions as a member of the Commission or a committee of the Commission, or the 

Director or member of staff of the Judicial Appointments Commission Office, or a consultant, 

advisor or other person engaged by the Commission. Subsection (2) provides for an offence and 

penalties on summary conviction and on conviction on indictment. Subsection (3) provides for a 

definition of confidential information for the purposes of the section. 

Section 30 provides, in addition to what is provided for in section 29, for confidentiality of 

proceedings and communications in relation to applicants and applications, or any matter 

concerning the removal of a lay member of the Commission. Subsection (3) provides for an 

offence and penalties on summary conviction and on conviction on indictment.62 

Section 31 to 34 set out further provisions relating to confidentiality.  

It has been noted that the confidentiality aspects of the Bill are welcomed, as nominees will not 

have to be concerned about being seen publicly as a “failed nominee”: 

“the confidentiality of proceedings and the non-application of the Freedom of Information 

Act 2014 are positive aspects of the bill. A discreet nominations system will allow 

candidates to make applications without worrying about being unsuccessful. The 

perception of being a “failed applicant” can have professional consequences and may 

dissuade some from applying in the first place. Additionally, a confidential system avoids 

the unedifying political spectacle that is regularly seen in United States Supreme Court 

nominations”.63 

 

Judicial selection 

Part 5 of the Bill provides for the judicial selection statement of requisite knowledge, skills and 

attributes, and statement of selection procedures.  

Section 56 provides that the Commission may seek consultations submissions or observations. 

• The Commission may consult with the President of the High Court, the President of the 

Circuit Court and the President of the District Court. 

• The Commission may also request submissions or observations “from any person that it 

considers appropriate”. 

The Commission may also consult with the Courts Service or court Presidents regarding Irish 

language requirements of court users (see section on diversity) 

 

 

 
62 On summary conviction, to a class A fine (up to €5,000) or imprisonment for a term not exceeding 12 

months, or both, or following conviction on indictment, to a fine not exceeding €50,000 or imprisonment for 
a term not exceeding 5 years, or both. 

63 ‘Killian Flood: Reviewing the Judicial Appointments Commission Bill’, Irish Legal News, 20 April 2022. 

https://www.irishlegal.com/articles/killian-flood-reviewing-the-judicial-appointments-commission-bill
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Judicial selection statement 

Section 57 provides that the Commission must publish a statement, called the “judicial selection 

(procedures and required competencies) statement”. This must include  

(a) a statement of selection procedures, and 

(b) a statement of requisite knowledge, skills and attributes. 

 

These shall both be drafted by the Commission as soon as practicable after coming into operation. 

The Commission may also publish revised versions of both statements, having regard to 

recommendations made under section 61 of the Bill. 

 

Statement of requisite knowledge, skills and attributes 

Section 58 provides that the requisite knowledge, skills and attributes for judicial office shall be set 

out in a statement of requisite knowledge, skills and attributes (see also p 48 on merit and 

diversity). 

Subsection (2) provides that different requisite knowledge, skills and attributes may be specified or 

prioritised for different judicial offices. Particular requirements are provided for in relation to an 

applicant seeking appointment to the following offices 

• in the case of the judicial offices of judge of the Court of Justice, Advocate General of the 

Court of Justice or judge of the General Court, requirements specified by the court, or the 

governing body of the court, to which the judicial office relates, 

• in the case of the judicial office of judge of the European Court of Human Rights— 

i) Article 21 of the European Convention on Human Rights,64 and 

ii) any recommendations, resolutions, decisions or guidelines of the Committee of 

Ministers concerning the selection of candidates for that judicial office, 

• in the case of the judicial office of judge of the International Criminal Court— 

i) Article 36 of the Rome Statute, and 

ii) any recommendations, resolutions, decisions or guidelines of the Assembly of State 

Parties or its subsidiary organs concerning the selection of candidates for that 

judicial office 

 

 

 
64 Article 21 of the ECHR provides: 1. The judges shall be of high moral character and must either possess 

the qualifications required for appointment to high judicial office or be jurisconsults of recognised 
competence. 
2. Candidates shall be less than 65 years of age at the date by which the list of three candidates has been 
requested by the Parliamentary Assembly, further to Article 22. 
3. The judges shall sit on the Court in their individual capacity. 
4. During their term of office the judges shall not engage in any activity which is incompatible with their 
independence, impartiality or with the demands of a full-time office; all questions arising from the 
application of this paragraph shall be decided by the Court. 

https://www.icc-cpi.int/sites/default/files/RS-Eng.pdf
https://www.echr.coe.int/documents/convention_eng.pdf
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• in the case of judicial offices in the same court, different classes of business in that court 

that it is reasonably anticipated a particular appointee to such office would deal with; and  

• the needs, identified by the Commission following consultations under section 56(4), of 

users of the courts with respect to proceedings being conducted in the Irish language. 

Subsection (3) provides further detail on what an applicant will be required to demonstrate, 

depending on their profession and the position for which they are applying. 

A statement of requisite knowledge, skills and attributes shall specify that an applicant will be 

required to demonstrate the following, 

In the case of a barrister or solicitor seeking appointment: that in his or her practice as a 

barrister or solicitor, as the case may be, they have demonstrated a high degree of 

professionalism, competence and probity 

in the case of a legal academic: that his or her role as a legal academic and also in his or her 

practice as a barrister or solicitor, as the case may be, they have demonstrated a high degree of 

professionalism, competence and probity. 

More generally, it must be demonstrated that an applicant:  

(d) will be able, allowing for any appropriate training that may first be required, to deal with 

judicial business in branches of the law that may not have fallen within his or her previous 

area of knowledge as a practising barrister, practising solicitor, legal academic or holder of 

another judicial office, as the case may be; 

(e) has an appropriate awareness of the practical considerations that affect the experience 

of lay participants in the court system, whether as a party to proceedings, as a witness or 

otherwise; 

(f) has an appropriate awareness of the diversity of the population of the State as a whole 

and of any matters arising from such diversity that may require special consideration in 

proceedings before a court; 

(g) has— 

(i) if the applicant already holds judicial office, undergone judicial training or 

participated in an appropriate level of continuing professional development 

education or training programmes as a judge or relevant to the role of a judge, or 

(ii) if the applicant does not hold judicial office, participated in continuing 

professional development education or training programmes relevant to the role of a 

judge or the area of law to which the appointment concerned relates. 

Appointment as an ordinary judge of the High Court, Court of Appeal or Supreme Court: 

subsection (4) provides that an applicant seeking appointment to the office of ordinary judge of the 

Supreme Court, ordinary judge of the Court of Appeal or ordinary judge of the High Court shall be 

required to demonstrate that he or she has 

(a) an appropriate knowledge of the decisions of the Supreme Court, the Court of Appeal 

and the High Court, and 
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(b) an appropriate knowledge of, and subject to subsection (6),65 appropriate experience in, 

the practice and procedure of the court to which the appointment concerned relates. 

Subsection (5) provides that, in determining whether the requirements of paragraphs (a) and (b) of 

subsection (4) are satisfied, the statement shall specify that regard shall be had, in particular, to 

the nature and extent of the practice of the person concerned in so far as it relates to his or her 

personal conduct of proceedings in the Supreme Court, the Court of Appeal and the High Court as 

either or both 

(a) a person advocating in proceedings or as a solicitor instructing counsel in proceedings, 

or both, or 

(b) a person providing legal advice to another person on the conduct of such proceedings. 

For appointment as an the office of ordinary judge of the Circuit Court or to the office of 

judge of the District Court: has appropriate knowledge and understanding of the functions, 

practice and procedure of the court to which the appointment concerned relates, and to be 

recommended for nomination for appointment or election, has the knowledge and skills specified in 

subsection (7). 

Nomination to a court outside the State: Under subsection (7), An applicant seeking nomination 

for appointment or election to judicial office outside the State shall be required to demonstrate that 

he or she possesses 

(a) an appropriate knowledge, in relation to the court to which the vacancy in the judicial 

office concerned relates 

(i) of the decisions of the court, and 

(ii) of the practice and procedure of that court, 

(b) the language skills necessary for the vacancy concerned, and 

(c) the ability to work as part of a team in an international environment in which multiple 

legal systems are represented. 

Continued professional training: A statement of requisite knowledge, skills and attributes shall 

require an applicant for recommendation for appointment to judicial office in the State to give an 

undertaking in writing to the Commission that, if appointed to judicial office in the State, he or she 

will take such course or courses of training or education, or both, as may be required by the Chief 

Justice or the President of the court in which the vacancy in the judicial office concerned arises. 

Interviews 

Under section 46 of the Bill the Commission is required to interview an applicant before the 

applicant may be selected for nomination. Both new applicants and serving judges must be 

interviewed. This development has been positively received. While the JAAB did have the power to 

 

 

 
65 (6) A person who was appointed as a judge of the High Court, the Circuit Court or the District Court before 

28 October 2014 shall not be required to demonstrate that he or she has appropriate experience of the 
practice and procedure of the Court of Appeal. 
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interview candidates,66 they did not do so in practice and instead followed “very informal” 

procedures.67 This undermined the transparency and efficacy of the selection procedure.  

Criminalising canvassing or other improper interference with the 
appointments process 

Section 41 provides that  

(a) canvass, or attempt to canvass, support for his or her application from any person 

involved in that process, 

(b) attempt to improperly influence a decision68 of any person in that process, 

(c) otherwise interfere with or compromise that process in any way, or 

(d) procure or counsel another person, on his or her behalf, to engage in the conduct 

referred to in paragraph (a), (b) or (c). 

A person who contravenes this provision shall be excluded from the process, and is guilty of an 

offence and is liable, on summary conviction, to a class A fine. 

It was recommended by the Joint Committee on Justice that the penalty under this heading be 

removed. However, the Department of Justice has indicated that this provision is in line with 

existing legislation on recruitment and appointments in the public service. 

 

Criteria for Judicial Appointment  

Merit and Diversity 

Merit 

Section 39 of the Bill provides that recommendations by the JAC are to be based on merit. The 

Constitution does not prescribe any necessary qualification for appointment as a judge.69 

European Commission for the Efficiency of Justice (CEPEJ)  

A report by the CEPEJ has indicated that most EU States use a wide range of criteria for the 

promotion of professional judges. The most common of criteria are professional skills (and/or 

qualitative performance) and years of experience, used by 36 member States and entities, 

respectively, and all observer States. There is not a single State that uses only subjective criteria 

 

 

 
66 Section 14 of the Courts and Court Officers Act 1995 

67 Joint Committee on Justice, ‘Report on Pre-Legislative Scrutiny of the General Scheme of the Judicial 
Appointments Commission Bill’, 14 October 2021  

68 A reference to improperly influencing a decision of any person in the process shall be construed as a 
reference to influencing such a decision other than by means of the taking of any legitimate steps in the 
process, the effect of which may be to influence another. (Section 41(4)) 

69 Hogan, Whyte, Kenny and Walsh, Kelly: The Irish Constitution (Bloomsbury, 2018) at [6.4.74]. 

http://www.irishstatutebook.ie/eli/1995/act/31/enacted/en/html
https://data.oireachtas.ie/ie/oireachtas/committee/dail/33/joint_committee_on_justice/reports/2021/2021-10-13_report-on-pre-legislative-scrutiny-of-the-general-scheme-of-the-judicial-appointments-commission-bill-2020_en.pdf
https://data.oireachtas.ie/ie/oireachtas/committee/dail/33/joint_committee_on_justice/reports/2021/2021-10-13_report-on-pre-legislative-scrutiny-of-the-general-scheme-of-the-judicial-appointments-commission-bill-2020_en.pdf
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(integrity, reputation, etc.), but 27 member States and entities and all three observer States use 

subjective criteria among others.70 

Table: Criteria used for the promotion of professional judges in 2018 (number of member States / 

entities) 

Source: European Commission for the Efficiency of Justice (CEPEJ)  

 

Research undertaken in Queen’s University, Belfast on merit in the judicial selection process71 

noted the following on the concept of merit: 

• A general view that judicial appointments could and should be made from a broad range of 

individuals and that merit could be found in non-traditional candidates. 

• The criteria for choosing good judges are not difficult to identify. Merit should be the sole 

criterion, albeit various factors can feed into the merit of a candidate for a particular judicial 

office. Merit can include, inter alia, intellectual capacity, personal qualities, ability to 

understand and deal fairly, authority, and communication skills and efficiency. 

• Sections of our respondents (particularly from the private Bar) had a more traditional view 

of merit which suggested that extensive court experience was a necessary part of merit 

assessment. Other sections of our respondents (particularly solicitors, and those working in 

the public sector) held the view that they would positively welcome non-traditional 

(particularly solicitor) appointments. 

 

 

 
70 European judicial systems CEPEJ Evaluation Report 2020 Evaluation cycle (2018 data), Part 1 Tables, 

graphs and analyses, p. 51. 

71  Queen’s University, Belfast, ‘Rewarding Merit in Judicial Appointments? A research project undertaken by 
the School of Law, Queen’s University Belfast for the Northern Ireland Judicial Appointments Commission’, 
January 2013. See also Michael M. Collins SC, ‘Choosing judges carefully’, The Bar Review 2017, 22(2), 
56. 

https://rm.coe.int/evaluation-report-part-1-english/16809fc058
https://rm.coe.int/evaluation-report-part-1-english/16809fc058
https://www.nijac.gov.uk/sites/nijac/files/media-files/QUB%20Rewarding%20Merit%20in%20Judicial%20Appointments.pdf
https://www.nijac.gov.uk/sites/nijac/files/media-files/QUB%20Rewarding%20Merit%20in%20Judicial%20Appointments.pdf
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• The current view of merit used in the appointments process was quite widely seen as 

based on qualities mainly possessed by the Bar, and to be based on seniority and 

experience of advocacy in court. The judges were thought to reinforce this view of merit 

and ensure its dominance in the appointment process. Women generally believed 

themselves less likely to be seen as having this sort of merit or indeed have the 

opportunities to gain it. 

• Merit was often defined by respondents more widely than meaning technical legal expertise 

combined with court experience at the higher level. Frequent mention was made of 

qualities of empathy and judgement, good listening skills and experience as well as 

problem-solving. It was often stated that these were qualities that could transfer from a 

wide range of legal backgrounds and experience. 

• Despite a general openness to ideas of merit being defined widely the idea of a “pecking 

order” identified in the earlier research remains. It was noteworthy that factors such as, 

particularly, age were often seen as problematic with many respondents describing 

candidates as ‘too young’ or ‘inexperienced’ when they were in their thirties to forties, and 

in other areas of life could hold senior appointments. 

 

Diversity 

JAC to take diversity into account   

Section 39 provides that recommendations are to be based on merit. Section 39(2)(b) states that 

when selecting and recommending persons for appointment, account shall be taken, “to the extent 

feasible and practicable”, of the objectives that the membership of the judiciary in each court 

should 

(a) comprise equal numbers of male and female members, 

(b) reflect the diversity of the population of the State as a whole, and 

(c) include a sufficient number of judges with a proficiency in the Irish language to meet the 

needs, identified by the Commission following consultations under section 56(4), of users of 

each court with respect to proceedings being conducted in the Irish language. 

Definition 

The issue of judicial diversity in Ireland has “historically received little attention.”72 ‘Diversity’, as 

used in subsection (b), is not defined in the Bill. In England and Wales, the ‘Report of the Advisory 

Panel on Judicial Diversity’ 2010 defines diversity broadly, stating that: 

 

 

 
72 Laura Cahillane, ‘Judicial diversity in Ireland’, Irish Journal of Legal Studies, 2016 Vol. 6(1) 

file://///oireachtas.local/dfs/staff/HalpinR/Notes/0%20Bills/Bill%20Judicial%20Appointments/Digest/Current%20JA%20Digest/The%20Report%20of%20the%20Advisory%20Panel
file://///oireachtas.local/dfs/staff/HalpinR/Notes/0%20Bills/Bill%20Judicial%20Appointments/Digest/Current%20JA%20Digest/The%20Report%20of%20the%20Advisory%20Panel
https://ulir.ul.ie/bitstream/handle/10344/5284/Cahillane_2016_diversity.pdf?sequence=1
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“We have considered all aspects of diversity, but have focused particularly on gender, 

ethnic origin, disability, sexual orientation, geographical location, socioeconomic 

background, and the implications of being a solicitor rather than a barrister.”73 

IHREC has suggested that the Bill should clearly define the concept of diversity.  

“To ensure meaningful engagement with the concept of diversity, it is suggested that it be 

explicitly defined and that under-represented groups are named within proposed legislation. 

The concept of diversity should at a minimum include - age, civil status, disability, family 

status, gender, ethnicity, including membership of the Traveller community, religious belief, 

sexual orientation and socio-economic status. It should also recognise and seek to address 

diversity within these specified groups, such as for example, disabled women, or women 

from the Traveller community”.74 

Irish language 

It was argued during pre-legislative scrutiny of the Bill that placing a requirement for proficiency in 

Irish as a criterion for merit alongside increasing diversity could reduce a diversity in candidates 

applying.75 However, it was also suggested that this could “encourage diversity of geographical 

areas, where candidates use Irish as a primary language”, and that strengthening the other 

diversity statements in the Bill could counter-balance any negative impact of proposed Irish 

language requirements. It was also proposed that greater number of practitioners should use and 

improve their existing levels of Irish, thus increasing the pool of available judicial nominees with 

Irish language skills. 

In 2019, it was held by Ms Justice Úna Ní Raifeartaigh in the High Court that there must be some 

duty for the State to make “at least some effort to assign a bilingual judge”.76 To refuse the 

application for a bilingual District Judge simply because the applicant spoke English appeared to 

the Court to run contrary to the whole spirit of Article 8 of the Constitution,77 together with the 

jurisprudence on the provision.78 Thus, it is necessary for a sufficient number of appointed judges 

 

 

 
73 The Report of the Advisory Panel on Judicial Diversity 2010’, Advisory Panel on Judicial Diversity, 2010, p 

14. See also Sir Geoffrey Bindman QC and Karon Monaghan QC., ‘Judicial Diversity: Accelerating 
Change’; Geoffrey Bindman QC, ‘On the Bench’, 13 July 2012. 

74 Irish Human Rights and Equality Commission, Submission to the Minister for Justice on the General 
Scheme of the Judicial Appointments Commission, April 2021, pp 25 – 26. 

75 Joint Committee on Justice, ‘Report on Pre-Legislative Scrutiny of the General Scheme of the Judicial 
Appointments Commission Bill’, 14 October 2021, pp 16-17 

76 Ó Cadhla v An Taire Dlí & ors [2019] IEHC 503. “The issue in the case was whether Article 8 of the 
Constitution, which gives the Irish language the status of the first official language of the State, generates 
any duty on the part of the State to provide a bilingual District Judge to try a case where the accused 
wishes to present his part of the case through the Irish language”, para. 85. 

77 Article 8 of the Constitution provides that the Irish language is the first official language of the State. 

78 Ó Cadhla v An Taire Dlí & ors [2019] IEHC 503, para. 85. 

https://www.irishstatutebook.ie/eli/cons/en/html#part2
https://www.judiciary.uk/wp-content/uploads/JCO/Documents/Reports/advisory-panel-judicial-diversity-2010.pdf
http://ukscblog.com/judicial-diversity-accelerating-change-report-published/
http://ukscblog.com/judicial-diversity-accelerating-change-report-published/
https://www.bindmans.com/uploads/files/documents/On_the_bench.pdf
https://www.ihrec.ie/app/uploads/2021/04/Submission-to-the-Minister-for-Justice-on-the-General-Scheme-of-the-Judicial-Appointments-Commission-Bill-2020-FINAL.pdf
https://www.ihrec.ie/app/uploads/2021/04/Submission-to-the-Minister-for-Justice-on-the-General-Scheme-of-the-Judicial-Appointments-Commission-Bill-2020-FINAL.pdf
https://data.oireachtas.ie/ie/oireachtas/committee/dail/33/joint_committee_on_justice/reports/2021/2021-10-13_report-on-pre-legislative-scrutiny-of-the-general-scheme-of-the-judicial-appointments-commission-bill-2020_en.pdf
https://data.oireachtas.ie/ie/oireachtas/committee/dail/33/joint_committee_on_justice/reports/2021/2021-10-13_report-on-pre-legislative-scrutiny-of-the-general-scheme-of-the-judicial-appointments-commission-bill-2020_en.pdf
https://www.courts.ie/acc/alfresco/4053da8e-58e8-45d6-b4ba-f5bcb87c7cdc/2019_IEHC_503_English%20Version.pdf/pdf#view=fitH
https://www.courts.ie/acc/alfresco/4053da8e-58e8-45d6-b4ba-f5bcb87c7cdc/2019_IEHC_503_English%20Version.pdf/pdf#view=fitH
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to be proficient in Irish. However, the Court stressed that there were a “tiny” number of cases in 

which Irish-language interpreters were requested in court cases in recent years.79   

Ms. Justice Ní Raifeartaigh noted that “there has been a historically lukewarm State commitment to 

the giving of practical support and resources to support the language in the administration of 

justice.”80 The Court also stated the following in relation to Irish speaking judges: 

“Regarding judges and the Irish language, insofar as there have been judges available to 

deal with cases in the Irish language since the foundation of the State, this appears to have 

been because individual judges happened to have an education or upbringing in the 

language and were willing and able to hear cases in Irish because of their own personal 

background. The number of such judges appears to be steadily decreasing. However, 

there is an unofficial stream of goodwill within at least part of the judiciary which ensures 

that cases, including cases in the superior courts, are heard in Irish and by Irish-speaking 

judges on a reasonably frequent basis.”81 (emphasis added) 

Section 56 of the Bill provides that the Commission shall consult with  

(a) the Courts Service about the needs of users of the courts with respect to proceedings 

being conducted in the Irish language and may, from time to time, request the Courts 

Service to produce a report about those needs, and  

(b) the President of the High Court, the President of the Circuit Court or the President of the 

District Court, as the case may be, about the needs of users of the court of the President 

concerned in respect to proceedings being conducted in the Irish language in that court. 

 

Gender balance 

On the publication of the Bill, Minister for Justice, Helen McEntee TD stated that she would like to 

see more female judges being appointed;  

“50% of our population are women so I think if we’re going to reflect the people that we 

represent, or if judges are going to reflect us, then we should see greater equality”.82  

 

 

 
79 “Given the tiny number of cases in which Irish-language interpreters were requested in court cases in 

recent years (set out earlier in this judgment), and given that it has been the usual practice to find a 
bilingual judge in said cases to date, it is hard to see that there would be any significant practical 
problems”, ibid., para. 88.  

80 Ibid., para. 6. 

81 Ibid., para. 6. “Another current of opinion worth noting is that litigants who wish to have their cases heard 

in Irish are often viewed as being obstructive or insincere, with many people automatically assuming that 
litigants who wish to have their cases part-heard in Irish are simply attempting to delay the process or to 
make life difficult for State authorities such as the prosecution services. The comment is often made with 
some irritation that the litigant speaks English and therefore does not really “need” the case to be heard or 
part-heard in Irish. I therefore think it is fair to say that the status and lived reality of the Irish language 
within the legal system is as full of contradictions as the attitudes towards the language in society at large”. 

82 ‘McEntee says diversity will be a focus of new process for appointing judges’, The Journal, 31 March 2022. 

https://www.thejournal.ie/mcentee-judicial-appointments-diversity-5726281-Mar2022/
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Ms McEntee has also encouraged female barristers and solicitors, and people from diverse 

backgrounds, to apply to become senior counsel83 (the title became available to senior solicitors as 

well as barristers in 202084). While approximately 40% of barristers in the State are female, there 

are 17% at senior counsel level85 (see L&RS Infographic: Women and the Law). This disparity will 

directly impact the number of female candidates who are eligible for judicial appointment. A study 

conducted in 2004 indicated that 94.6% of judges were senior counsel prior their appointment.86 

While this figure has likely changed somewhat over time, particularly in light of the increasing 

number of solicitors being appointed as judges,87 it is indicative of the prevailing trend in the 

occupation of applicants for judicial appointment.  

The Chairwoman of the Bar Council, Ms. Maura McNally, has recently drawn attention the 

discrepancy in the number of female senior counsel, and strongly advocated for steps to be taken 

to redress the balance.88  

“The reasons for this discrepancy are myriad and we are continuing to put in place 

initiatives to address and close this gender gap. More positive steps are, in my opinion, not 

only required, but required urgently.” 

This point was also made by Law Society President, Michele O’Boyle, who stated: 

“In particular, I look forward to seeing a balance of male and female solicitors applying for, 

and being granted, patents of precedence,89 to reflect the modern legal profession and 21st 

century Ireland.”90 

 

 

 
83 ‘Minister McEntee encourages applications for Senior Counsel from all eligible solicitors and barristers’, 11 

January 2022. “The title of Senior Counsel is a prestigious one. It denotes a level of expertise in your 
chosen profession of solicitor or barrister. I want to encourage all those who are eligible to apply to do so. 
In particular, I want to see more applications from our highly qualified female solicitors and barristers, and 
from people from diverse backgrounds. We must all work together to improve diversity across the legal 
system.” 

84 ‘SC solicitors make legal history’, Law Society Gazette, 01 October 2020 

85 Celebrating a Century of Women at The Bar 

86 J. Carroll, “You Be the Judge, Part I” (2005) 10 (5) Bar Review 153 and J. Carroll, “You be the Judge Part 
II”, (2005) 10 (6) Bar Review 182, cited in Laura Cahillane, ‘Judicial diversity in Ireland’, Irish Journal of 
Legal Studies, 2016 Vol. 6(1) 

87 Of 90 judicial appointments made to the superior courts from 2002 (when solicitors became eligible for 
appointment) to 2016, only eight were solicitors. ‘Alarm at proposal to shut solicitors out of JAC’, Law 
Society Gazette, 20 May 2021 

88 ‘Positive steps ‘urgently’ needed to close gender gap at senior counsel level’, Irish Times, 06 October 
2021. See also ‘Why are so few women becoming senior counsel?’, Irish Times, 09 December 2013. 

89 The grant of a Patent of Precedence entitles a person to use the title of Senior Counsel. 

90 ‘SC solicitors make legal history’, Law Society Gazette, 01 October 2020 

https://ptfs-oireachtas.s3.amazonaws.com/DriveH/AWData/Library3/Research%20Publications/pdf/23122019_WomeninLaw_infographic_231219_163011.pdf
https://www.justice.ie/en/JELR/Pages/PR21000003
https://www.lawsociety.ie/gazette/in-depth/sc-solicitors
https://www.lawlibrary.ie/centenary/
https://ulir.ul.ie/bitstream/handle/10344/5284/Cahillane_2016_diversity.pdf?sequence=1
https://www.lawsociety.ie/gazette/top-stories/2021/05-may/alarm-at-proposal-that-would-see-solicitors-shut-out-of-jac
https://www.irishtimes.com/news/crime-and-law/positive-steps-urgently-needed-to-close-gender-gap-at-senior-counsel-level-1.4692723
https://www.irishtimes.com/news/crime-and-law/why-are-so-few-women-becoming-senior-counsel-1.1616830
https://www.lawsociety.ie/gazette/in-depth/sc-solicitors
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There are now 11,458 practising certificate holders in the jurisdiction, of which 53% are female and 

47% male.91 36 men and 11 women applied to the LSRA for patents of precedence,92 

corresponding to a success rate of 42% for men and 18% for women.93  

 

Table: Current gender balance in the Irish Superior Courts 

Court Men Women 

Supreme Court 6 3 

Court of Appeal 9 8 

High Court 28 17 

Source: List of Judges, Courts Service of Ireland94 

 

Other areas of diversity 

Other issues that are relevant to judicial diversity include:   

There are a proportionately low number of judges who were formerly solicitors. As noted in the 

above section on gender diversity, a study conducted in 2004 indicated that 94.6% of judges were 

senior counsel prior their appointment.95 Further, of 90 judicial appointments made to the superior 

courts from 2002 (when solicitors became eligible for appointment) to 2016, only eight were 

solicitors.96  

There is also the issue of economic diversity within the legal profession, particularly among the 

judiciary.97 Additionally, the ethnic diversity of Ireland is not currently reflected in the judiciary or the 

legal profession.  

While age was not mentioned in the definition of diversity in the 2010 Report, it has been 

suggested that increasing the current mandatory retirement age of judge in Ireland from 70 to 75 

 

 

 
91 Law Society Annual Report 2020/21 

92 A grant of a patent of precedence for a barrister entitles him or her to be called to the Inner Bar and to use 
the title of Senior Counsel. In relation to a solicitor, it entitles him or her to use the title of Senior Counsel 

93 ‘SC solicitors make legal history’, Law Society Gazette, 01 October 2020 

94 Totals reflect the nomination of Mr. Justice Senan Allen to the Court of Appeal, which is not yet reflected in 
the Courts Service website. Figures correct as of 18 April 2022. The total does not include ex officio 
members. 

95 J. Carroll, “You Be the Judge, Part I” (2005) 10 (5) Bar Review 153 and J. Carroll, “You be the Judge Part 
II”, (2005) 10 (6) Bar Review 182, cited in Laura Cahillane, ‘Judicial diversity in Ireland’, Irish Journal of 
Legal Studies, 2016 Vol. 6(1) 

96 ‘Alarm at proposal to shut solicitors out of JAC’, Law Society Gazette, 20 May 2021 

97 See ‘Leading lawyer hits out at ‘lack of diversity in the Irish judiciary’, Business Post; Laura Cahillane, 
‘Judicial diversity in Ireland’, Irish Journal of Legal Studies, 2016 Vol. 6(1) 

https://www.courts.ie/judges
https://www.cso.ie/en/releasesandpublications/ep/p-cp8iter/p8iter/p8e/
https://annualreport.lawsociety.ie/
https://www.lawsociety.ie/gazette/in-depth/sc-solicitors
https://ulir.ul.ie/bitstream/handle/10344/5284/Cahillane_2016_diversity.pdf?sequence=1
https://www.lawsociety.ie/gazette/top-stories/2021/05-may/alarm-at-proposal-that-would-see-solicitors-shut-out-of-jac
https://www.businesspost.ie/legal/leading-lawyer-hits-out-at-lack-of-diversity-in-the-irish-judiciary-771815ec
https://ulir.ul.ie/bitstream/handle/10344/5284/Cahillane_2016_diversity.pdf?sequence=1
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might encourage viewpoint diversity. This has also been argued in the context of the mandatory 

judicial retirement age in the UK, which is also 70.98 It was suggested that increasing the 

mandatory retirement age by five years would present “a huge opportunity, not just for women but 

for people who come to the legal profession slightly later in their career”.99  

Conversely, as noted in the findings of the report on merit by QUB, cited above, age was often 

seen as problematic with many respondents describing candidates as ‘too young’ or 

‘inexperienced’ when they were in their thirties to forties, while in other areas of life they could hold 

senior appointments.  

Statement of requisite knowledge, skills and attributes 

Section 58 provides that the requisite knowledge, skills and attributes for judicial office shall be set 

out in a statement of requisite knowledge, skills and attributes. The candidate will be expected to 

demonstrate has an appropriate awareness of the diversity of the population of the State as a 

whole and of any matters arising from such diversity that may require special consideration in 

proceedings before a court (subsection 58(3)(f)). 

Diversity statement 

Section 28 of the Bill requires the Commission to publish a diversity statement at least once in 

every 4 year period, or more frequently if the Commission chooses.  

The purpose of the statement is to set out the manner in which the Commission is undertaking its 

diversity objectives, as stated in section 39(2)(b), that membership of the judiciary in each court in 

the State should reflect the diversity of the population of the State as a whole. 

The statement shall include procedures in place to achieve the objective of improving the diversity 

of both applicants and persons recommended for appointment. These include the procedures in 

place to assist in removing barriers faced by persons within the population as a whole that are 

under-represented in judicial office. 

Under section 61, the Commission shall review and monitor the implementation of the Act, 

including the effectiveness of the procedures, set out in the statement of selection procedures, in 

achieving the objectives, to the extent feasible and practicable, that membership of the judiciary 

should comprise equal numbers of men and women, reflect the diversity within the population as a 

whole and include persons with a proficiency in the Irish language, 

No obligation on Government when appointing 

The requirements under these sections apply to the JAC in the performance of their functions. 

There is no corresponding requirement that the Government consider issues of diversity when 

 

 

 
98 ‘Increasing age limit for judges ‘would boost diversity’, Law Society Gazette, 07 Jan 2022.  

99 Ibid. However, concerns were also raised that this might slow diversity initiatives. 

https://www.lawsociety.ie/gazette/top-stories/2021/12-december/increasing-age-limit-for-judges-would-boost-diversity
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selecting a candidate for appointment.100 However, Ms McEntee has indicated that she takes 

diversity into account during the appointment process.101  

 

Pre-Legislative Scrutiny of the Bill 

The General Scheme of the Bill underwent pre-legislative scrutiny by the Joint Committee on 

Justice.102 The Joint Committee held discussions on the Bill with a selection of relevant 

stakeholders, including four academic commentators103 and representatives from the Bar Council 

of Ireland, the Law Society of Ireland, and the Irish Council for Civil Liberties. The Joint Committee 

published their report on pre-legislative scrutiny of the Bill.104 The Joint Committee’s report set out 

10 recommendations in relation to the Bill. 

The table below sets out the recommendations, and the extent to which they have been reflected 

in the Bill. The Department of Justice has provided feedback regarding the implementation of the 

Joint Committee’s recommendations. 

Table: Key to traffic light dashboard comparing the Bill as published with Committee PLS 

recommendations. 

L&RS categorisation of the Department’s 

response in the Bill to the Committee’s key 

issue 

Traffic light dashboard used in Table to 

highlight impact of the Committee’s 

PLS conclusion 

Key issue has clearly been accepted and is 

reflected in the Bill. 
 

The Bill may be described as adopting an approach 

consistent with the key issue or the impact of the 

key issue is unclear.  

 

 

 
100 Irish Council for Civil Liberties, ICCL Submission on the Judicial Appointments Commission Bill, March 

2021 

101 "If you look at the current make-up of the various different courts, from the district right up to the Court of 
Appeal, we are starting to see a better gender balance and that is something I have been very conscious of 
in my own appointments." ‘Helen McEntee wants more women in senior judiciary roles’, Irish Examiner, 31 
March 2022. 

102 Joint Committee on Justice debate - Tuesday, 18 May 2021 ; General Scheme of the Judicial 
Appointments Commission Bill 2020: Discussion; Joint Committee on Justice debate - Tuesday, 15 Jun 
2021; General Scheme of the Judicial Appointments Commission Bill 2020: Discussion (Resumed) 

103 Dr. Patrick O’Brien Senior (Lecturer in Law at the Oxford Brookes University); Dr. Laura Cahillane 
(Lecturer in Law, University of Limerick); Dr. Tom Hickey (Lecturer in Law, Dublin City University); and Dr. 
David Kenny (Lecturer in Law, Trinity College Dublin). 

104 Joint Committee on Justice, ‘Report on Pre-Legislative Scrutiny of the General Scheme of the Judicial 
Appointments Commission Bill’, 14 October 2021  

https://www.iccl.ie/wp-content/uploads/2021/03/ICCL-submission-on-Judicial-Appointments-Bill.pdf
https://www.irishexaminer.com/news/courtandcrime/arid-40841369.html
https://www.oireachtas.ie/en/debates/debate/joint_committee_on_justice/2021-05-18/2/
https://www.oireachtas.ie/en/debates/debate/joint_committee_on_justice/2021-06-15/3/
https://www.oireachtas.ie/en/debates/debate/joint_committee_on_justice/2021-06-15/3/
https://data.oireachtas.ie/ie/oireachtas/committee/dail/33/joint_committee_on_justice/reports/2021/2021-10-13_report-on-pre-legislative-scrutiny-of-the-general-scheme-of-the-judicial-appointments-commission-bill-2020_en.pdf
https://data.oireachtas.ie/ie/oireachtas/committee/dail/33/joint_committee_on_justice/reports/2021/2021-10-13_report-on-pre-legislative-scrutiny-of-the-general-scheme-of-the-judicial-appointments-commission-bill-2020_en.pdf
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L&RS categorisation of the Department’s 

response in the Bill to the Committee’s key 

issue 

Traffic light dashboard used in Table to 

highlight impact of the Committee’s 

PLS conclusion 

Key issue has not been accepted or implemented 

in the Bill. 
 

 

Table: Traffic light dashboard comparing the Bill as published with Committee PLS 

recommendations. 

Commentary as per 

Committee report 

                Whether addressed (either in whole or in part) in the Bill 

 

The Committee 

recommends that under 

Head 9, consideration 

be given to including 

the Heads of the Bar of 

Ireland and Law Society 

as members of the 

Commission. 

 

A key element of the reform envisaged in the field of 

judicial appointments is the increased role for lay persons 

in the process thereby enhancing the experience and 

knowledge brought to the process of selection. In 

achieving this objective, however, it also is necessary to 

achieve a suitable proportion of judicial members on the 

Commission and to set the size of the Commission at a 

suitable number overall. Having regard to these 

objectives, the inclusion in the membership of the 

Commission of the nominees of the professional bodies 

referred to would have the effect of requiring the number 

of members of the Commission to be increased beyond 

that which is considered optimum from the point of view of 

efficiency. The desirability of including in the membership 

of the Commission the perspectives of solicitors and 

barristers is recognised by the requirement in section 12 of 

the Bill that one of the nominees of the Judicial Council to 

be a member of the Commission shall have been a 

practising barrister and one shall have been a practising 

solicitor. 

The Committee 

recommends that the 

precise experience and 

position required by the 

nominees of the 

Judicial Council is 

clarified under Head 

9(3). 

 

Head 9(3) of the General Scheme of the Bill had the 

objective of providing that one of the nominees of the 

Judicial Council shall have previously been a solicitor and 

one shall have previously been a barrister. The intention 

that each nominee shall be a judge and a member of the 

Judicial Council is now clarified in section 12 of the Bill. 
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Commentary as per 

Committee report 

                Whether addressed (either in whole or in part) in the Bill 

 

The Committee 

recommends that Head 

40 be examined to 

ensure that the 

knowledge 

requirements from 

applicants to the lower 

courts are similar to 

applicants for the 

superior courts, to 

ensure that it does not 

appear that there is a 

lower level of 

qualification and 

expertise required for 

candidates in the lower 

courts. 

 

Head 40 of the General Scheme of the Bill set out 

principal conditions to be satisfied for the Commission to 

recommend the name of a person to the Minister. In this 

regard, the Head set out specific requirements relating to 

appointment as an ordinary judge of the Supreme Court, 

the Court of Appeal or the High Court. Section 58 of the 

Bill deals with the statement of requisite knowledge, skills 

and attributes for judicial office, including the different 

requisite knowledge, skills and attributes by reference to 

the different judicial offices.  

The section provides that the statement shall specify 

particular requirements in relation to, on the one hand the 

superior courts and, on the other hand, the Circuit Court 

and the District Court.  

The requirements specified in relation to the different 

courts reflect the different knowledge, experience and 

understanding of the practice and procedure of the court 

to which the appointment concerned relates. The 

requirements specified in relation to the decisions of the 

superior courts reflect the importance of case law and 

precedent in the administration of justice by the courts, 

and the position under the Constitution of the Circuit Court 

and the District Court as courts of local and limited 

jurisdiction with a right of appeal as determined by law. 

The Committee 

recommends that a 

‘balanced slate’ of 

candidates should be 

recommended for 

appointment, where at 

least one candidate 

recommended should 

satisfy an element of 

the criteria for diversity. 

 

Section 39 of the Bill provides that a decision by the 

Commission to recommend a person for appointment or 

for nomination for appointment or election to judicial office 

shall be based on merit. Subject to this provision, section 

39 also provides that account shall be taken, to the extent 

feasible and practicable, of the objectives of gender 

equality, diversity and the needs of users of the courts with 

respect to Irish language. In addition, there is a 

requirement that the membership of the of the judiciary in 

each court in the State should reflect the diversity of the 

population of the State as a whole, and it is expected that 

the new Commission will have regard to this objective in 

making recommendations to government. 

The Committee 

recommends that 
 

Section 28 of the Bill now provides for the publication 

periodically by the Commission of a diversity statement 
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Commentary as per 

Committee report 

                Whether addressed (either in whole or in part) in the Bill 

 

consideration be given 

to other methods of 

increasing diversity 

within the Judiciary, 

including the 

introduction of a 

diversity strategy, 

diversity data 

management or by a 

requirement for the 

Commission to report 

on diversity in its annual 

reports and on the 

progress made to 

achieve its diversity 

objectives. 

which shall set out the manner in which the Commission 

undertakes to give effect to the objective, set out in section 

39, that membership of the of the judiciary in each court in 

the State should reflect the diversity of the population of 

the State as a whole, and related matters specified in 

section 28. 

The Committee 

recommends that under 

Head 38 a more precise 

definition of what 

constitutes a legal 

academic and 

experience in law is 

included rather than 

experience in court as 

currently provided for. 

 

Section 63(e) of the Bill provides for the insertion of 

section 45A into the Courts (Supplemental Provisions) Act 

1961 regarding the qualification of certain legal academics 

for appointment and for nomination for appointment or 

election to judicial office. This makes precise provision for 

a person being a legal academic or the head of a faculty, 

and for the computing of the periods of time applicable for 

a person to be qualified for appointment and nomination 

for appointment or election. 

The proposed section 45A of the 1961 Act also provides 

for the requirement to have practised as a barrister or a 

solicitor for a continuous period of at least 4 years. In the 

context of an appointment or election to judicial office it is 

considered a minimum requirement that a person should 

have some experience as a legal practitioner. It could also 

be noted that the minimum period specified for 

qualification is considerably reduced in the case of a legal 

academic as compared to a person who is not a legal 

academic 

It is recommended that 

the potential for an 

intensive programme of 

training to prepare legal 

academics and other 

 

Under section 7 of the Judicial Council Act 2019 the 

functions of the Judicial Council include the continuing 

education of judges, including to develop and manage 

schemes for the education of judges. Under section 17 of 

the Act the Council shall establish a Judicial Studies 
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Commentary as per 

Committee report 

                Whether addressed (either in whole or in part) in the Bill 

 

individuals who lack 

experience in trial 

advocacy and cross-

examination be 

examined. This could 

potentially be 

incorporated into the 

upcoming Judicial 

Council’s Education 

Programme. 

Committee with the function to facilitate the continuing 

education and training of judges with regard to their 

functions. While the Judicial Council is independent in the 

performance of its functions, information on the work of 

the Judicial Studies Committee is available on the website 

of the Judicial Council. We have provided in this Bill that 

the Commission must in selecting candidates take into 

account the training and continued professional 

development which has been undertaken by all applicants 

for judicial office or for promotion. 

The Committee 

recommends that the 

requirement that the 

Attorney General be a 

member of the 

Commission be 

reviewed and that the 

varying views of 

members expressed 

during the course of the 

engagement is taken 

into account. 

 

The varying views of members of the Committee on this 

matter are set out in Chapter 2 of the Committee’s report. 

As noted in the Committee’s report the General Scheme of 

the Bill provided that the Attorney General shall not, as a 

member of the Commission, have a right to vote. The 

Committee’s report notes that it was argued that the 

General Scheme of the Bill contained a significant 

weakness in the proposal for the Senior Judicial 

Appointments Advisory Committee including the Attorney 

General. However, the Bill as published does not include 

this proposal.  

As the legal adviser to the Government under the 

Constitution and the chief law officer of the State, the 

holder of the office of the Attorney General is a suitable 

person to be a member of the Judicial Appointments 

Commission in the performance of its functions under the 

Bill. The provision that the Attorney General shall not have 

a vote as a member of the Commission allows for an 

appropriate balance between the 4 judicial members and 

the 4 lay members. 

Neither the General Scheme nor the Bill makes provision 

for the Attorney General, as a member of the Commission, 

to perform functions of the kind referred to the 

Committee’s report as possibilities. Under Article 30 of the 

Constitution of Ireland the Attorney General shall not be a 

member of the Government and the Attorney General 

does not have the role of representing the Government 

on the Commission. 
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Commentary as per 

Committee report 

                Whether addressed (either in whole or in part) in the Bill 

 

The Committee 

recommends that the 

usage of the Senior 

Judicial Appointments 

Advisory Committee be 

reviewed and consider 

whether a common 

process should be 

applied to all 

candidates for all 

vacancies. 

 

The General Scheme of the Bill provided that, in the case 

of the judicial office of the Chief Justice, President of the 

Court of Appeal or President of the High Court, that the 

Senior Judicial Appointments Advisory Committee would 

be convened for the purpose of recommending to 

Government the names of persons for appointment to the 

judicial office concerned. In the course of drafting it was 

decided not to maintain in the Bill the proposal for the 

Senior Judicial Appointments Advisory Committee and 

therefore a common process applies in respect of all 

vacancies for judicial office in courts in the State. 

The Committee 

recommends that the 

offence created under 

Head 65 of the General 

Scheme on prohibition 

of canvassing and 

disclosing of 

confidential information, 

to people connected to 

the Commission, would 

be removed. The 

Committee 

recommends that Head 

65 would be redrafted 

to state that canvassing 

for appointments is 

prohibited. 

 

In section 41 of the Bill provision is made for a prohibition 

on canvassing and that a person who contravenes that 

prohibition is guilty of an offence and shall be liable, on 

summary conviction, to a class A fine. This provision is in 

line with existing legislation on recruitment and 

appointments in the public service.  

Section 29 of the Bill deals with confidential information. A 

person who contravenes the prohibition on the disclosure 

of confidential information is guilty of an offence and shall 

be liable to penalties on summary conviction and on 

conviction on indictment. In light of the potential for harm 

to be caused by the disclosure of confidential information, 

it is considered necessary that a contravention would be 

an offence and the maximum penalties, including 

imprisonment for a term not exceeding 5 years, are 

considered to be proportionate. 
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