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Abstract 

This Bill Digest examines the Health (Assisted Human 

Reproduction) Bill 2022.   It looks at selected parts of the Bill 

around general conditions for assisted human reproduction 

(AHR) treatment, posthumous AHR, pre-implantation genetic 

diagnosis and sex selection, domestic surrogacy, the proposed 

Assisted Human Reproduction Regulatory Authority (AHRRA) 

and enforcement. 
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Glossary 

Table 1: Glossary and abbreviations used in this Bill Digest. 

Term Meaning 

Assisted Human 

Reproduction (AHR) 

All treatment of procedures that involve the handling of gametes 

and embryos for the purposes of establishing a pregnancy. 

Assisted Human 

Reproduction 

Technologies (ART) 

The technologies employed in the pursuit of AHR. 

Cryopreservation Procedure used to preserve and store embryos, sperm and ova 

(eggs) by freezing to very low temperatures. 

Department Department of Health (unless otherwise stated) 

Donor-assisted AHR An assisted human reproduction procedure using a donated 

gamete(s) (sperm and/or egg). 

Embryo Means a human embryo formed by the fertilisation of a human egg 

by a human sperm. 

Frozen Embryo Transfer 

(FET) 

The transfer of frozen thawed embryos from a previous IVF cycle.  

Frozen embryos are thawed and transferred into the womb after 

suitable preparation of the lining of the womb.  

Gamete (human) Means: 

(a) A human sperm (spermatozoa) which is formed in the body 

of and provided by a man, or  

(b) A human egg (ova) which is formed in the body of and 

provided by a woman. 

 

Health Products 

Regulatory Authority 

(HPRA) 

The Health Products Regulatory Authority (HPRA) is the State 

body that regulates medicines and devices for the benefit of people 

and animals. 

Human leukocyte 

antigen (HLA) matching 

AHR treatment using PGD to test and select an embryo for 

implantation in the womb of a woman for the purpose of matching 

the tissue of a child who is born as a result of the treatment with the 

tissue of a child who suffers from a life-limiting condition. 

Intracytoplasmic Sperm 

Injection (ICSI)  

This treatment is exactly the same as with IVF (see below). The 

only difference is that instead of mixing the sperm with the eggs 

and leaving them to fertilise, an embryologist (embryo specialist) 

will inject a single sperm into the egg. (Source: UK Human 

Fertilisation and Embryology Authority webpage here.) 

This maximises the chance of fertilisation taking place as it 

bypasses any potential problems the sperm will have in getting 

inside the egg. 

https://www.hpra.ie/
https://www.hfea.gov.uk/treatments/explore-all-treatments/intracytoplasmic-sperm-injection-icsi/
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Term Meaning 

Intra Uterine 

Insemination (IUI) 

Artificial insemination is a treatment for infertility. It involves directly 

inserting sperm into a woman’s womb. 

Minister The Minister for Health (unless otherwise stated) 

In Vitro Fertilisation (IVF) In Vitro Fertilisation is a method of assisted human reproduction 

that surgically removes an ovum (egg) from a woman’s ovary and 

combines it with sperm in a laboratory. If the ovum is fertilised the 

resulting embryo is subsequently placed in the woman’s uterus 

where implantation may take place.  

Ovum, Oocyte, Egg Female reproductive cell. 

Pre-implantation Genetic 

Diagnosis (PGD) 

Means a procedure for genetically testing embryos for specific 

genetic or chromosomal mutations prior to transfer – involving the 

biopsy of embryos to remove one or more cells, and the selection 

of embryos for transfer on the basis of the results from the arising 

analysis. 

Sperm  Gametes produced by the male gonads. 

Sperm / Egg donation The donation of sperm/eggs for use by another person/people in 

AHR or for research. 

Treatment cycle A single round of treatment aiming to result in a pregnancy.  
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Summary 

Infertility treatment, such as IVF, takes place in private and not-for-profit clinics in Ireland.  The 

number of treatment cycles recorded per annum in Ireland grew in the period 2009-2020, with a 

total of 9,878 in 2020 – up from 7,589 in 2009.  However, to date there has been no specific 

legislation or oversight of many aspects of assisted human reproduction (AHR) treatments. 

The Health (Assisted Human Reproduction) Bill 2022 (the Bill) was published on 10th March 2022.  

The Bill seeks to introduce regulation of AHR practices and technologies for the first time in 

Ireland. In addition, the Bill seeks to establish a regulatory authority to oversee the sector – the 

Assisted Human Reproduction Regulatory Authority (AHRRA).   

As well as introducing the Bill, the Government plans to put in place a publicly funded ‘model of 

care’ for infertility treatment.1 

The General Scheme of the Bill was subject to pre-legislative scrutiny by the Joint Oireachtas 

Health Committee2, which issued its report offering recommendations for improvement of the 

legislation.  This Bill Digest considers whether and how these recommendations are reflected in 

the drafting of the Bill as published. 

Given the timeframe between publication and debate of this Bill, this Bill Digest focuses on certain 

Parts of the Bill as follows: 

• Part 2 sets out the general conditions for AHR treatment including that providers must 

be licensed, a minimum age of 18 years for most treatment, that treatment may be provided 

to single people or couples, that counselling be mandatory for intending parents, and a 

range of provisions regarding consent.  The Bill does not seek to set a maximum age for 

treatment, rather it provides that the Minister for Health (the Minister) would have powers to 

regulate for this.  Part 2 also provides that in order to provide treatment AHR providers 

would have to be satisfied that intending parents would not pose a potential ‘significant risk 

of harm or neglect’ to a child who may be born as a result of treatment or any other child. 

• Part 5 provides for conditions attaching to posthumous AHR – that is the use of AHR 

to achieve a pregnancy using the gametes (or embryo formed from the gamete) of a person 

who is deceased.  Amongst other conditions, it provides that the deceased person must 

have specifically consented, a period of one year has passed since their death, and that 

only a surviving female partner may undertake posthumous AHR and must carry the 

pregnancy herself. 

• Part 6 provides for pre-implantation genetic diagnosis (PGD) and sex selection.  Pre-

implantation genetic diagnosis (PGD) is a combination of in vitro fertilization (IVF) and 

genetic analysis to detect diseases or disabilities in the embryo before implantation in a 

woman’s uterus.  Part 6 provides that PGD would be allowed only: 

 

 

 
1 See Programme for Government commitment and Dáil Debate [written answers] 2 November 2021.   

Minister for Health, Stephen Donnelly, TD.   
2 Of the 32nd Dáil and 25th Seanad. 

https://www.oireachtas.ie/en/bills/bill/2022/29/
https://www.gov.ie/en/publication/4ac72d-general-scheme-of-the-assisted-human-reproduction-bill-2017/?referrer=http://www.health.gov.ie/wp-content/uploads/2017/10/AHR-general-scheme-with-cover.pdf
https://data.oireachtas.ie/ie/oireachtas/committee/dail/32/joint_committee_on_health/reports/2019/2019-07-10_report-on-pre-legislative-scrutiny-of-the-general-scheme-of-the-assisted-human-reproduction-bill_en.pdf
https://www.gov.ie/en/publication/7e05d-programme-for-government-our-shared-future/
https://www.oireachtas.ie/en/debates/question/2021-11-02/section/858/
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o to prevent a child being born with a genetic disease (a register of eligible diseases 

is to be kept by the new regulatory authority); or  

o for Human leukocyte antigen (HLA) matching – the selection of an embryo who is 

tissue matched with an existing sibling or half-sibling (subject to conditions).  

Part 6 also provides (s.47) that sex selection of embryos would be allowed where there is a 

significant risk of a child being born with a genetic disease (that is both on the Register of 

Genetic Diseases and which affects only one sex or affects one more than another).  This 

would mean sex selection would not be allowed for non-medical reasons (such as parental 

choice). 

• Part 7 provides for domestic surrogacy.  This is currently unregulated.  Part 7 provides 

that surrogacy would be allowed subject to certain conditions including:  

o Residency conditions are met (s.49); 

o It is not a ‘commercial’ surrogacy arrangement (s.54) - though the payment of 

specified ‘reasonable expenses’ would be allowed (s.55); 

o Both the surrogate mother and the intending parent(s) meet a range of criteria (s.52 

and s.53); 

o The child has a genetic link to at least one intending parent (s.53) and not to the 

surrogate mother (s.62(3)). 

• Part 8 of the Bill seeks to establish the Assisted Human Reproduction Regulatory 

Authority (AHRRA).  Its principal function (s.78) would be to protect, promote and, in so 

far as practicable, ensure the health and wellbeing of –  

o Children born, or to be born, as a result of AHR treatment; 

o Persons having, or about to have AHR treatment; and 

o Intending parents. 

Section 79 sets out that it would be allowed to enter into agreements with other public 

bodies to fulfil any of its functions.  This appears to implement the intent set out in the 

Regulatory Impact Assessment that the Health Products Regulatory Authority3 could carry 

out some of the functions of the AHRRA under service-level agreements.4 

• Part 10 provides for Enforcement.  It seeks to create a number of offences including 

providing false or misleading information to the AHRRA (s.148) and obstruction of the 

AHRRA/a public body that has entered into a s.79 agreement with the AHRRA (s.149). 

Commencement:  If enacted, all sections of the Bill (except those detailed below) are subject to 

commencement by order of the Minister for Health.  Different sections may be commenced on 

different days.  Sections 156 and 158 are subject to commencement by order of the Minister for 

Justice and section 157 by order of the Minister for Social Protection.  

 

 

 

 
3 The Health Products Regulatory Authority (HPRA) is the State body that regulates medicines and devices 

for the benefit of people and animals. 

4 Regulatory Impact Assessment of the Assisted Human Reproduction Bill. 

https://www.hpra.ie/
https://www.hpra.ie/
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Further L&RS resources relevant to the Bill:  L&RS Note: Assisted Human Reproduction 

Data (published 21 February 2022).   Bill Briefing page linking you to a wide range of sources on 

the bill including stakeholder and academic commentary (available internally only). 

 

Introduction 

The Assisted Human Reproduction Bill 2022 (the Bill) was published on 10th March 2022.   

Regulation in the area of Assisted Human Reproduction has been called for for some time.  In 

2005, the Commission on Assisted Human Reproduction recommended the introduction of primary 

legislation to regulate this area.5  Since then a range of stakeholders have been supportive of the 

case for greater regulation.6 

The Department of Health (the Department) press release accompanying the publication of the Bill 

states that: 

“This comprehensive and far-reaching piece of legislation essentially encompasses the 

regulation of a wide-ranging and technology-centred area of healthcare for the very first 

time in Ireland. It will ensure that Assisted Human Reproduction (AHR) practices and 

related areas of research are conducted in a more consistent and standardised way and 

with the necessary oversight – with the establishment of the AHR Regulatory Authority 

(AHRRA).”7 

In 2017, the then Government published the General Scheme of the Assisted Human 

Reproduction Bill.  The Joint Oireachtas Health Committee8 (the Committee) undertook pre-

legislative scrutiny of the General Scheme and, in 2019, issued its report offering 

recommendations for improvement of the legislation.   

It has been reported (2017) that, unlike in all other EU countries, there is no specific governing 

legislation in the area of Assisted Human Reproduction in Ireland.9   There is some oversight of 

certain practices by the Health Products Regulatory Authority (HPRA).  This body is the designated 

‘competent authority’ for SI No. 158 of 2006 European Communities (Quality and Safety of Human 

 

 

 
5 The Commission was established in March 2000 by Mr Micheál Martin, TD, then Minister for Health and 

Children with the following terms of reference: “to prepare a report on the possible approaches to the 
regulation of all aspects of assisted human reproduction and the social, ethical and legal factors to be taken 
into account in determining public policy in the area.”  See: Report of the Commission on Assisted Human 
Reproduction (2005) https://www.lenus.ie/handle/10147/46684.  

6 See for instance the 33 submissions made to the Joint Oireachtas Committee on Health to inform their pre-
legislative scrutiny of the General Scheme of the Assisted Human Reproduction Bill. 

7 Department of Health (2022) Press release: Cabinet approval for publication of Health (Assisted Human 
Reproduction) Bill 2022.   
8 Of the 32nd Dáil and 25th Seanad. 
9 See European Society for Human Reproduction and Embryology (ESHRE) (2017) Factsheet No. 2: 

Regulation and legislation in assisted reproduction;  In Ireland the Medical Council includes a guidance on 
AHR in its Guide to Professional Conduct and Ethics for Registered Medical Practitioners, 8th edition, 2019. 

https://data.oireachtas.ie/ie/oireachtas/libraryResearch/2022/2022-02-28_l-rs-note-assisted-human-reproduction-data_en.pdf
https://data.oireachtas.ie/ie/oireachtas/libraryResearch/2022/2022-02-28_l-rs-note-assisted-human-reproduction-data_en.pdf
https://library.oireachtas.ie/legislative-resources/2022/assisted-human-reproduction-bill/
https://www.oireachtas.ie/en/bills/bill/2022/29/
https://www.lenus.ie/handle/10147/46684
https://www.gov.ie/en/publication/4ac72d-general-scheme-of-the-assisted-human-reproduction-bill-2017/?referrer=http://www.health.gov.ie/wp-content/uploads/2017/10/AHR-general-scheme-with-cover.pdf
https://www.gov.ie/en/publication/4ac72d-general-scheme-of-the-assisted-human-reproduction-bill-2017/?referrer=http://www.health.gov.ie/wp-content/uploads/2017/10/AHR-general-scheme-with-cover.pdf
https://data.oireachtas.ie/ie/oireachtas/committee/dail/32/joint_committee_on_health/reports/2019/2019-07-10_report-on-pre-legislative-scrutiny-of-the-general-scheme-of-the-assisted-human-reproduction-bill_en.pdf
https://data.oireachtas.ie/ie/oireachtas/committee/dail/32/joint_committee_on_health/reports/2019/2019-07-10_report-on-pre-legislative-scrutiny-of-the-general-scheme-of-the-assisted-human-reproduction-bill_en.pdf
https://www.irishstatutebook.ie/eli/2006/si/158
https://www.lenus.ie/handle/10147/46684
https://data.oireachtas.ie/ie/oireachtas/committee/dail/32/joint_committee_on_health/submissions/2019/2019-07-10_submissions-report-on-pre-legislative-scrutiny-of-the-general-scheme-of-the-assisted-human-reproduction-bill_en.pdf
https://www.gov.ie/en/press-release/5377c-cabinet-approval-for-publication-of-health-assisted-human-reproduction-bill-2022/
https://www.gov.ie/en/press-release/5377c-cabinet-approval-for-publication-of-health-assisted-human-reproduction-bill-2022/
https://www.eshre.eu/Press-Room/Resources
https://www.eshre.eu/Press-Room/Resources
https://www.medicalcouncil.ie/news-and-publications/reports/guide-to-professional-conduct-and-ethics-for-registered-medical-practitioners-amended-.pdf
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Tissues and Cells) Regulations 200610, which governs the quality and safety standards in the 

donation, procurement, testing, processing, preservation, storage and distribution of human tissues 

and cells, including gametes and embryos. These regulations empower the HPRA to authorise and 

monitor tissue establishments, which include some fertility clinics.  However, the Regulatory Impact 

Analysis of the Bill states that the HPRA has no mandate to assess the ethical or medical 

desirability of such practices.11 

In addition to the legislation, the Government plans to introduce a publicly funded ‘model of care’ 

for infertility treatment.12 

This Bill Digest looks at the background to and selected provisions of the Bill.13  Where 

appropriate, it includes stakeholder commentary on various provisions, generally from the 

submissions to and hearings undertaken by the Joint Oireachtas Committee on Health in their pre-

legislative scrutiny of the General Scheme of the Bill.14  It is presented in the following sections: 

• Background data 

• International comparison – policy parameters in other jurisdictions 

• Existing legislation related to the current Bill 

• Pre-legislative scrutiny of the General Scheme 

• Principal provisions of the Bill 

o Part 2 – General provisions relating to relevant activity 

o Part 5 – Posthumous AHR 

o Part 6 – Pre-implantation genetic diagnosis and sex selection 

o Part 7 – Domestic surrogacy 

o Part 8 – Assisted Human Reproduction Regulatory Authority 

o Part 10 –  Enforcement 

 

Background data 

In February 2022 the Library & Research Service published a L&RS Note in this area entitled:  

Data: Assisted Human Reproduction.15 

It found that data across a wide-range of indicators demonstrate that AHR has been a growing field 

in Ireland.  However, apart from the limited role of the HPRA (outlined above), these services have 

 

 

 
10 Which was transposing Directive 2004/23/EC of the European Parliament and of the Council of 31 March, 

2004 setting standards of quality and safety for the donation, procurement, testing, processing, 
preservation, storage and distribution of human tissues and cells.  

11 Department of Health (2017) Regulatory Impact Assessment.  

12 See Programme for Government commitment and Dáil Debate [written answers] 2 November 2021.   
Minister for Health, Stephen Donnelly, TD.   

13 The Explanatory Memorandum to the Bill can be found here: 
https://data.oireachtas.ie/ie/oireachtas/bill/2022/29/eng/memo/b2922d-memo.pdf   

14 The full text of all submissions can be found here:  33 Submissions to the Committee.  

15 See: https://data.oireachtas.ie/ie/oireachtas/libraryResearch/2022/2022-02-28_l-rs-note-assisted-human-
reproduction-data_en.pdf.  

https://www.irishstatutebook.ie/eli/2006/si/158
https://data.oireachtas.ie/ie/oireachtas/libraryResearch/2022/2022-02-28_l-rs-note-assisted-human-reproduction-data_en.pdf
https://eur-lex.europa.eu/legal-content/EN/TXT/?uri=celex%3A32004L0023
https://eur-lex.europa.eu/legal-content/EN/TXT/?uri=celex%3A32004L0023
https://www.gov.ie/en/publication/7e05d-programme-for-government-our-shared-future/
https://www.oireachtas.ie/en/debates/question/2021-11-02/section/858/
https://data.oireachtas.ie/ie/oireachtas/bill/2022/29/eng/memo/b2922d-memo.pdf
https://data.oireachtas.ie/ie/oireachtas/bill/2022/29/eng/memo/b2922d-memo.pdf
https://data.oireachtas.ie/ie/oireachtas/committee/dail/32/joint_committee_on_health/submissions/2019/2019-07-10_submissions-report-on-pre-legislative-scrutiny-of-the-general-scheme-of-the-assisted-human-reproduction-bill_en.pdf
https://data.oireachtas.ie/ie/oireachtas/libraryResearch/2022/2022-02-28_l-rs-note-assisted-human-reproduction-data_en.pdf
https://data.oireachtas.ie/ie/oireachtas/libraryResearch/2022/2022-02-28_l-rs-note-assisted-human-reproduction-data_en.pdf
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developed in the absence of specific legislation to govern key aspects of AHR treatments and their 

parameters. This is in contrast to the vast majority of other European countries where such 

services are available.   

Among the key findings in the Note were:  

➢ The Health Service Executive (HSE) estimates that “around 1 in 6 heterosexual couples in 

Ireland may experience infertility”. 

➢ Worldwide, it is estimated that there are approximately 2.5 million assisted reproduction 

cycles each year, resulting in the delivery of 500,000 babies.16   

➢ Unlike in all other EU countries, in Ireland there is no specific legislation governing the area 

of Assisted Human Reproduction (position reported in 2017).17 

➢ Infertility treatment, such as IVF, takes place in private and not-for-profit clinics in Ireland.   

➢ High costs are a concern to patients/potential patients. In 2017, the cost of a single IVF 

cycle in Ireland was between €4,100 and €5,900 and the cost of an ICSI treatment was 

between €5,200 and €6,400. 

➢ There is no public funding available for treatments - though drugs costs may be covered 

and tax relief claimed on medical expenses.  Public funding in other jurisdictions has been 

shown to increase access. 

➢ A publicly-funded ‘model of care’ is being developed at present. 

➢ The number of treatment cycles per annum in Ireland grew the period 2009-2020, from 

7,589 in 2009 to a peak of 11,359 in 2018.18  There were fewer treatment cycles in 2019 

and 2020, with a total of 9,878 recorded in 2020 (the last year available).  The 10.6% drop 

in the number of treatment cycles between 2019 and 2020 may be the result of pandemic-

related disruption.  

➢ Looking at the number of IVF cycles involving donor gametes, there were 3,658 cycles 

started in the period 2009 to 2020.  There has been an upward trend over this period – with 

485 IVF cycles started in 2020 using non-partner gametes compares with 158 cycles in 

2009 – an increase of more than 200%.  There was no drop-off in this activity in 2020. 

➢ Though these figures show the level of treatment activity, they do not tell us anything about 

the outcomes from that treatment.  Individual clinics publish ‘success rates’ but it can be 

difficult to compare between them and there is no central, verified data source at present.  

 

Greater detail is available in the full Note: Data: Assisted Human Reproduction.  

 

 

 
16 Fauser, “Towards the Global Coverage of a Unified Registry of IVF Outcomes.” 2019 RBMO Vol 38 Issue 

2, 133. Available at https://www.rbmojournal.com/article/S1472-6483(18)30598-4/pdf 
17 See European Society for Human Reproduction and Embryology (ESHRE) (2017) Factsheet No. 2: 

Regulation and legislation in assisted reproduction.  Available here. https://www.eshre.eu/Press-
Room/Resources.  

18 Data supplied to the Oireachtas Library & Research Service by the Health Products Regulatory Authority, 
February 2022. 

https://data.oireachtas.ie/ie/oireachtas/libraryResearch/2022/2022-02-28_l-rs-note-assisted-human-reproduction-data_en.pdf
https://www.rbmojournal.com/article/S1472-6483(18)30598-4/pdf
https://www.eshre.eu/Press-Room/Resources
https://www.eshre.eu/Press-Room/Resources
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A further source of interest may be the Health Research Board study of how fertility treatment is 

funded in other jurisdictions. See : Assisted reproductive technologies: International approaches to 

public funding mechanisms and criteria. An evidence review. 

International comparison – policy parameters in other 
jurisdictions 

This section is reproduced from the recently published L&RS Note: Data: Assisted Human 

Reproduction (February 2022). 

A study undertaken on behalf of the European Society of Human Reproduction and Embryology 

(ESHRE) published in 2020 looked at how ART and IUI is regulated, funded and registered in 

European countries (data are from 2018).  It received data from well-placed informants in 43 out of 

44 European countries where AHR treatments and IUI are performed.  Among the key findings 

were:19 

Legislation: Thirty-nine countries reported specific legislation on Assisted Human 

Reproductive Technology (ART), and artificial insemination was considered an ART 

technique in 35 of them. Ireland has no specific legislation at present. 

Eligibility for treatment: Accessibility is limited to infertile couples in 11 of the 43 

countries. A total of 30 countries offer treatments to single women and 18 to female 

couples. In five countries ART and IUI are permitted for treatment of all patient groups, 

being infertile couples, single women and same sex couples, male and female.  

Donated gametes: Use of donated sperm is allowed in 41 countries, egg donation in 38, 

the simultaneous donation of sperm and egg in 32 and embryo donation in 29.  

Preimplantation Genetic Testing (PGT): Preimplantation genetic testing (PGT) for 

monogenic disorders or structural rearrangements genetic disorders [e.g. such as cystic 

fibrosis, Huntington’s Disease] is not allowed in two countries, and PGT for aneuploidy 

[having missing or extra chromosomes] is not allowed in eleven;  

Surrogacy: Surrogacy is accepted in 16 countries.  

Age range for treatment: With the exception of marital/sexual situation, female age is the 

most frequently reported limiting criteria for legal access to ART—minimal age is usually 

set at 18 years and maximum ranging from 45 to 51 years with some countries not using 

numeric definition. Male maximum age is set in very few countries.  

Gamete donors and donations: Where permitted, age is frequently a limiting criterion for 

third-party donors (male maximum age 35 to 55 years; female maximum age 34 to 

38 years).  

 

 

 
19 C Calhaz-Jorge et al., “Survey on ART and IUI: Legislation, Regulation, Funding and Registries in 

European Countries,” Human Reproduction Open 2020, no. 1 (January 1, 2020), 
https://doi.org/10.1093/hropen/hoz044. 

https://www.hrb.ie/fileadmin/publications_files/Assisted_reproductive_technologies_evidence_review_2017.pdf
https://www.hrb.ie/fileadmin/publications_files/Assisted_reproductive_technologies_evidence_review_2017.pdf
https://data.oireachtas.ie/ie/oireachtas/libraryResearch/2022/2022-02-28_l-rs-note-assisted-human-reproduction-data_en.pdf
https://data.oireachtas.ie/ie/oireachtas/libraryResearch/2022/2022-02-28_l-rs-note-assisted-human-reproduction-data_en.pdf
https://academic.oup.com/hropen/article/2020/1/hoz044/5715201
https://doi.org/10.1093/hropen/hoz044
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Other legal constraints in third-party donation are the number of children born from the 

same donor (in some countries, number of families with children from the same donor) and, 

in 10 countries, a maximum number of egg donations.  

How countries deal with the anonymity is diverse—strict anonymity, anonymity just for the 

recipients (not for children when reaching legal adulthood age), mixed system (anonymous 

and non-anonymous donations) and strict non-anonymity. 

Public funding: Public funding systems are extremely variable. Four countries provide no 

financial assistance to patients. Limits to the provision of funding are defined in all the 

others, i.e. age (female maximum age is the most used), existence of previous children, 

maximum number of treatments publicly supported and techniques not entitled for funding. 

In a few countries, reimbursement is linked to a clinical policy. The definition of the type of 

expenses covered within an IVF/ICSI cycle, up to what limit and the proportion of out-of-

pocket costs for patients is also extremely dissimilar. (For more on public funding in other 

countries see evidence review, mentioned above). 

 

The limitations of this study include that while data was provided by informants in each country and 

cross-checked, there is no official source to verify. Another limitation is that the data is from 2018, 

and the area of AHR practices and laws is developing all the time, so there may be trends or 

developments not picked up on in this survey.  

 

Existing legislation related to the current Bill 

Although the Bill seeks to regulate many areas of AHR for the first time, there is some existing 

relevant legislation.  

Children and Family Relationships Act 2015 

The Children and Family Relationships Act 2015 provides for donors / those conceived as a result 

of donor-assisted human reproduction (DAHR). 

According the Citizens’ Information website, at present this legislation only applies to couples 

where a female partner is to be the birth mother, that is, heterosexual and lesbian couples.  As well 

as the general information on parentage set out in the Box below, note that Part 2 of the Children 

and Family Relationships Act 2015 provides for consent of the donor and revocation of consent 

and related matters.  

The information on the current legislation in Box 1 below is provided by the Citizens’ Information 

Service.  

Box 1: Parts 2 and 3 of the Children and Family Relationships Act 2015 

The provisions set out in Parts 2 and 3 of the Children and Family Relationships Act 2015 provide 

a legal framework for the donor-assisted human reproduction process including registering the 

births of children who are born in the State as a result of assisted human reproduction involving 

donated eggs or sperm or embryos. These provisions came into effect on 4 May 2020. 

From 4 May 2020, the birth mother and the intending parent (the mother's spouse, civil partner or 

cohabitant) of a donor-conceived child (born as a result of a donor assisted human reproduction 

procedure) can now register with the Registrar for Births, Deaths and Marriages, as parents.  

https://oireachtas.cloud.gov.ie/apps/eDocs/S/HOS106/Files/HOS106-017-2021/Assisted%20Human%20Reproduction%20Bill/DIGEST%202022/Assisted%20reproductive%20technologies:%20International%20approaches%20to%20public%20funding%20mechanisms%20and%20criteria.%20An%20evidence%20review.
https://revisedacts.lawreform.ie/eli/2015/act/9/revised/en/html
https://revisedacts.lawreform.ie/eli/2015/act/9/revised/en/html#PART2
https://www.citizensinformation.ie/en/birth_family_relationships/after_your_baby_is_born/registering_birth_your_baby.en.html
https://www.citizensinformation.ie/en/birth_family_relationships/after_your_baby_is_born/registering_birth_your_baby.en.html
https://www.citizensinformation.ie/en/birth_family_relationships/after_your_baby_is_born/registering_birth_your_baby.en.html
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The regulations provide for two different scenarios depending on the date of conception (the date 

the DAHR procedure is performed), not the date of the birth of the child. 

For a child conceived after 4 May 2020: The DAHR procedure must have been undertaken in a 

DAHR facility in Ireland using a traceable sperm donor. Both parents can be registered as the 

parents with the Registrar for Births, Deaths and Marriages as normal. The clinic will need to 

provide a certificate confirming the details of the procedure. 

For a child conceived before 4 May 2020: The DAHR procedure must have been undertaken in 

a DAHR facility in Ireland or abroad using an anonymous or traceable sperm donor. In this case, 

only the birth mother will be registered as the parent. A Declaration of Parentage is required from 

the District Court to enable the intending parent (the person intending to be the other parent) to be 

registered on the child’s birth certificate at re-registration. An application can be made to the 

Circuit Court by an individual to get a Declaration of Parentage where parents are no longer in a 

relationship. 

Registration of the birth 

After the birth of any child, the birth notification is set up on the registration system. In the case of 

a DAHR birth, the parent(s) will have to sign a statutory declaration to confirm they consented to 

being the parent(s) of the child, and that no other is the parent of the child. The DAHR birth 

registration system also differs from the existing registration of births process in 2 other ways. 

• A note will be made in the birth registration system (that will not be visible on the birth 

certificate) to indicate that the child is a DAHR child. Once the child is over 18, and they 

request a copy of their birth certificate, they have to be informed by the registration service 

that there is information available to them in relation to the donor. 

• The system will allow the registration of a same-sex female couple as the parents of the 

child. 

The legal framework for donor-assisted human reproduction is complex. The Children and Family 

Relationships Act 2015 is the first Irish legislation to deal with the issue of donor-assisted human 

reproduction. It provides some clarity on the rights and responsibilities of the intending parents, 

donor-conceived children, donors and those involved in delivering fertility services. You can read 

more on all aspects of donor-assisted human reproduction in the November/December 2019 issue 

of Relate (pdf). 

Source: Citizens Information website [accessed 11 March 2022] 

Human Tissue and Cells 

SI No. 158 of 2006 European Communities (Quality and Safety of Human Tissues and Cells) 

Regulations 200620, as mentioned above, designates the HPRA as the ‘competent authority’ to 

oversee the quality and safety standards in the donation, procurement, testing, processing, 

preservation, storage and distribution of human tissues and cells, including gametes and embryos. 

 

 

 
20 Which transposed Directive 2004/23/EC of the European Parliament and of the Council of 31 March, 2004 

setting standards of quality and safety for the donation, procurement, testing, processing, preservation, 
storage and distribution of human tissues and cells;  

https://www.citizensinformationboard.ie/downloads/relate/Relate_12_2019.pdf
https://www.citizensinformation.ie/en/birth_family_relationships/before_your_baby_is_born/fertility_treatments_and_dahr.html#l36377
https://www.irishstatutebook.ie/eli/2006/si/158
https://www.irishstatutebook.ie/eli/2006/si/158
https://eur-lex.europa.eu/legal-content/EN/TXT/?uri=celex%3A32004L0023
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These regulations empower the HPRA to authorise and monitor tissue establishments, which 

include some fertility clinics.   

Pre-legislative scrutiny of the General Scheme of the 
Bill 

As noted above, the Joint Oireachtas Health Committee (the Committee)21 undertook pre-

legislative scrutiny of the General Scheme of the Assisted Human Reproduction Bill. 

The Committee met stakeholders on this topic on 17 January, 28 February and 19 December 2018 

and 27 February 2019.   Also, stakeholder views are set out in the 31 submissions made to the 

Committee. In July 2019, the Committee on Health published its Report on its Pre Legislative 

Scrutiny of the General Scheme of the Assisted Human Reproduction Bill.    

In its report the Committee made a series of recommendations.  To prepare this Bill Digest, the 

L&RS asked the Department of Health (the Department) to set out whether / how the Bill responds 

to these recommendations.  Table 3 (below) provides a ‘traffic light’ system which is an analysis 

(by the L&RS, not the Department) of the impact of the Committee’s commentary on the drafting of 

the Bill (explained in Table 2). 

Table 2: Key to traffic light dashboard comparing the Bill as published with Committee PLS 

recommendations. 

L&RS categorisation of the Department’s 

response in the Bill to the Committee’s key issue 

Traffic light dashboard used in Table 

3 to highlight impact of the 

Committee’s PLS conclusion 

Key issue has clearly been accepted and is reflected 

in the Bill. 

 

The Bill may be described as adopting an approach 

consistent with the key issue or the impact of the key 

issue is unclear or partial.  

Key issue has not been accepted or implemented in 

the Bill. 

 

 

  

 

 

 
21 Of the 32nd Dáil and 25th Seanad. 

https://www.gov.ie/en/publication/4ac72d-general-scheme-of-the-assisted-human-reproduction-bill-2017/?referrer=http://www.health.gov.ie/wp-content/uploads/2017/10/AHR-general-scheme-with-cover.pdf
https://www.oireachtas.ie/en/debates/debate/joint_committee_on_health/2018-01-17/3/?highlight%5B0%5D=assisted&highlight%5B1%5D=human&highlight%5B2%5D=reproduction&highlight%5B3%5D=assist
https://www.oireachtas.ie/en/debates/debate/joint_committee_on_health/2018-02-28/3/?highlight%5B0%5D=assisted&highlight%5B1%5D=human&highlight%5B2%5D=reproduction&highlight%5B3%5D=assisted&highlight%5B4%5D=human&highlight%5B5%5D=reproduction&highlight%5B6%5D=human&highlight%5B7%5D=reproduction&highlight%5B8%5D=reproductive
https://www.oireachtas.ie/en/debates/debate/joint_committee_on_health/2018-12-19/2/?highlight%5B0%5D=assisted&highlight%5B1%5D=human&highlight%5B2%5D=reproduction&highlight%5B3%5D=assisted&highlight%5B4%5D=human&highlight%5B5%5D=reproduction&highlight%5B6%5D=human
https://www.oireachtas.ie/en/debates/debate/joint_committee_on_health/2019-02-27/2/?highlight%5B0%5D=assisted&highlight%5B1%5D=human&highlight%5B2%5D=reproduction
https://data.oireachtas.ie/ie/oireachtas/committee/dail/32/joint_committee_on_health/submissions/2019/2019-07-10_submissions-report-on-pre-legislative-scrutiny-of-the-general-scheme-of-the-assisted-human-reproduction-bill_en.pdf
https://data.oireachtas.ie/ie/oireachtas/committee/dail/32/joint_committee_on_health/submissions/2019/2019-07-10_submissions-report-on-pre-legislative-scrutiny-of-the-general-scheme-of-the-assisted-human-reproduction-bill_en.pdf
https://data.oireachtas.ie/ie/oireachtas/committee/dail/32/joint_committee_on_health/reports/2019/2019-07-10_report-on-pre-legislative-scrutiny-of-the-general-scheme-of-the-assisted-human-reproduction-bill_en.pdf
https://data.oireachtas.ie/ie/oireachtas/committee/dail/32/joint_committee_on_health/reports/2019/2019-07-10_report-on-pre-legislative-scrutiny-of-the-general-scheme-of-the-assisted-human-reproduction-bill_en.pdf
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Table 3: Traffic light dashboard comparing the Bill as published with Committee’s PLS 

recommendations. 

Commentary as per 

Committee report 

Whether addressed (either in whole or in part) in the Bill 

(text is response from the Department of Health; Traffic 

light is L&RS analysis) 

 

That provision is made for a 
review of the operation of the 
legislation and that a related 
report be brought to the 
Houses of the Oireachtas 
within twelve months of the 
enactment of the Bill. 

 

 

It was considered that such a provision would be 
superfluous as, under Dáil Standing Order 164A 
and Seanad Standing Order 168 (2016):  

“Twelve months following the enactment of a 
Bill, save in the case of the Finance Bill and the 
Appropriation Bill, the member of the 
Government or Minister of State who is officially 
responsible for implementation of the Act shall 
provide a report which shall review the 
functioning of the Act and which shall be laid in 
the Parliamentary Library.” 

The provisions relating for 
counselling to be mandatory 
for all recipients of Assisted 
Human Reproductive (AHR) 
treatment be deleted. 

 

In that regard, the Committee 
is supportive of the availability 
of counselling services for all 
AHR treatment but 
recommends that, in some 
situations, the decision to 
undertake such services is 
more appropriately decided 
between a clinician and the 
person(s) availing of AHR 
treatment. 

 

 

Section 17 provides for the requirement of 
mandatory appropriate counselling specific to 
the treatment being received prior to the 
provision of AHR treatment, with the exception 
of treatment undertaken purely for the purpose 
of donating. The JOC recommendation appears 
to have been based largely on a submission 
from the Irish Fertility Society which in effect 
suggested that counselling should be mandatory 
for all AHR treatment except where individuals 
are undertaking ‘basic’ IVF or ICSI treatment 
which does not involve the use of donor 
gametes. Since AHR deviates from the 
expected norms of natural conception, it poses 
several complex ethical, social and legal 
questions which many people might not have 
considered prior to their engagement with it. 
This applies to at least some extent even when 
persons undergoing AHR treatment are using 
their own gametes exclusively, and, in addition, 
the physical and psychological impact on many 
women, in particular, who undergo AHR 
treatment needs to be considered in this regard 
as well.   

That the legislation makes 
provision to allow for the 
Minister to regulate for age 
limits within AHR treatment 
which would then enable the 
Authority to issue guidelines. 

 

 

Specific upper age limits have been removed 
from the Bill and instead Section 11 provides 
that the Minister may by regulations specify the 
upper age limit for different AHR treatments.  

 

However, the minimum ages in respect of 
surrogacy and AHR treatment involving donor 
gametes have been retained as such types of 
treatment are more complex, ethically and 



Library & Research Service | L&RS Bill Digest  14 

Commentary as per 

Committee report 

Whether addressed (either in whole or in part) in the Bill 

(text is response from the Department of Health; Traffic 

light is L&RS analysis) 

 

socially, and necessitate consideration of a 
wider range of issues by relevant intending 
parents. There is also a set lower age limit for 
provision of AHR treatment generally, but this 
has been reduced from 21 to 18.  

The reasons for this reduction include that the 
age at which a person is permitted to marry is 
18 years of age and there is no policy reason to 
prevent such a person from obtaining AHR 
treatment should they require it. It will also 
facilitate donation or the storage of gametes and 
aligns the lower age limit with the minimum age 
for gamete donation of 18 years under the CFR 
Act 2015 [Children and Family Relationship Act 
2015]. In addition, the change allows individuals 
aged between 18 and 21 to store gametes, 
including in advance of undertaking medical 
treatment which may impact on that person’s 
fertility. 

That further consideration be 
given to the number of 
embryos allowed in each AHR 
treatment. The Committee 
recommends that the 
provisions underpinning the 
number of embryos to be 
transferred during IVF should 
be subject to guidelines which 
should be underpinned by 
secondary legislation. The 
Committee also recommends 
that more autonomy should be 
provided to clinicians, with 
regard to the number of 
embryos used in each AHR 
treatment, in the case of 
specific scenarios. 

 

Section 25 provides that AHR treatment 
providers must offer single embryo transfer in 
the first treatment cycle to women who have a 
favourable prognosis of treatment success and 
that, irrespective of a woman’s prognosis, no 
more than two embryos should ever be 
transferred in a single treatment cycle. This 
stipulation is deemed to be necessary and has a 
strong evidential basis in respect of the 
protection of the health and wellbeing of the 
intending mother and potential children. 

 

That an ethics committee to 
be established as part of the 
oversight and governance by 
the Board of the Authority, 
which would be responsible 
for examining and determining 
issues relating to the welfare 
of children, as set out in the 
provisions under Head 6(1) of 
the Bill. 

 

The Bill does not now provide specifically for 
any specific type of Committee to be 
established, but rather, under section 88, it 
allows autonomy for the Board of the AHRRA to 
establish the Committees it deems necessary to 
assist and advise it on matters relating to the 
functions of the organisation. 

https://www.irishstatutebook.ie/eli/2015/act/9/enacted/en/html
https://www.irishstatutebook.ie/eli/2015/act/9/enacted/en/html
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Commentary as per 

Committee report 

Whether addressed (either in whole or in part) in the Bill 

(text is response from the Department of Health; Traffic 

light is L&RS analysis) 

 

That further clarity be provided 
in respect to the provision 
dealing with the welfare of the 
child. The Committee 
acknowledges that the term 
‘welfare’, as used in the Bill, 
may have a different criteria to 
the term ‘best interests’ as 
defined in the explanatory 
note. 

 

 

Section 16 is now titled “Safety of the child” and 
subsection (1) states that: 

“An AHR treatment provider shall not provide 
AHR treatment to a relevant person unless the 
provider is satisfied that the relevant person, 
and each other relevant person, does not 
present a potential significant risk of harm or 
neglect to— 

(a) any child that may be born as a result 
of such treatment, or 

(b) any other child”. 

 

The Minister, after consultation with the AHRRA, 
will make regulations in relation to providing 
detail and guidance as to how assessments in 
this regard are to be carried out prior to the 
provision of different types of AHR treatment. 

That further consideration be 
given to the provisions 
regarding surrogacy (Part 6), 
with specific attention to:  

 

• inconsistencies with 
may arise relating to 
international surrogacy 
arrangements and in 
particular to parentage 
issues with may arise 
for children born 
through ISA; 

 

• the proposed ban on 
providing legal or 
practical advice to 
people who intend to 
enter into surrogacy 
arrangements other 

 

The relevant provisions in the General Scheme, 
and in Part 7 of this Bill, were not intended to 
apply to surrogacy arrangements undertaken in 
other jurisdictions. However, in January 2022 
the Government approved the proposal for a 
Special Joint Oireachtas Committee to be 
established to consider the issue of international 
surrogacy22. Once established, the Committee is 
to report with recommendations within three 
months and the Minister for Health shall have 
regard to its work as this Bill progresses through 
the Houses of the Oireachtas. 

 

Surrogacy is only permitted in instances where 
the relevant embryo is created by the use of an 
egg other than that of the surrogate - as the 
practice of “traditional surrogacy”, whereby the 
surrogate would be the genetic parent of any 
child born, would result in the potential for too 
many difficulties of an ethical, psychological and 
legal nature arising as a consequence. 

 

 

 
22 See: https://www.gov.ie/en/press-release/201c5-government-to-establish-special-joint-oireachtas-

committee-on-international-surrogacy/  

https://www.gov.ie/en/press-release/201c5-government-to-establish-special-joint-oireachtas-committee-on-international-surrogacy/
https://www.gov.ie/en/press-release/201c5-government-to-establish-special-joint-oireachtas-committee-on-international-surrogacy/
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Commentary as per 

Committee report 

Whether addressed (either in whole or in part) in the Bill 

(text is response from the Department of Health; Traffic 

light is L&RS analysis) 

 

than those permitted 
under the proposed 
legislation. 

 

• only providing for 
gestational surrogacy 
within the provisions 
for surrogacy. The 
Committee notes the 
argument of 
stakeholders that the 
provision to only 
provide for this 
approach is too 
restrictive, excludes 
many people from 
accessing surrogacy 
arrangements and is 
not consistent with 
other provisions within 
the General Scheme.  

 

• supporting 
international 
collaboration with the 
view of examining 
complex issues such 
as the transfer of 
parentage.  The 
Committee also 
supports entering 
bilateral or multilateral 
agreements to 
recognise and 
introduce standards in 
relation to international 
surrogacy. 

 

 

As referred to above, the Minister for Health 
shall have regard to the work of the Special 
Joint Oireachtas Committee on international 
surrogacy as this Bill progresses through the 
Houses of the Oireachtas. There are ongoing 
efforts to deal with the issues arising from 
international surrogacy, including from the 
Permanent Bureau of the Hague Conference on 
Private International Law (HCCH), which is 
currently studying the private international law 
issues being encountered in relation to the legal 
parentage of children and specifically in 
international surrogacy arrangements, and the 
European Commission, which is expected to 
propose a legislative initiative later this year on 
recognition of parenthood to ensure that 
parenthood established in a Member State is 
recognised in all other Member States. 

In relation to Part 3 of the 

General Scheme (gamete and 

embryos), that:  

• further consideration 
be given to the 
proposed time limits for 
storage of gametes 
and embryos. The 

 

 

 

 

 

 
 
The 2017 General Scheme set storage time 
limits for gametes (5 years) and embryos (10 
years). However, as manifested in section 39, it 
has been agreed to be more appropriate to set 
any such limits in secondary legislation, 
although a default limit of 10 years will be 
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Commentary as per 

Committee report 

Whether addressed (either in whole or in part) in the Bill 

(text is response from the Department of Health; Traffic 

light is L&RS analysis) 

 

Committee 
recommends that 
provision is made to 
allow specific cases, 
such as those of 
children undergoing 
cancer treatment, 
additional 
dispensation;  

 

• the availability of 
medical information 
to donor-conceived 
people be provided 
where it would indicate 
that they are 
predisposed to certain 
disease(s); 

 

 

• that further clarification 
be provided by the 
Department of Health 
on whether or not egg-
sharing is allowable 
under the General 
Scheme. 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

applicable in the interim. The increase from 5 to 
10 years in respect of embryo storage is to 
provide sufficient time for couples to transfer any 
embryos that are in storage, especially for 
couples who will be undergoing single embryo 
transfer. As is the case with gametes in storage, 
should an individual or a couple require a longer 
period of storage than that set, they can make 
an application to the AHRRA for an extension of 
any relevant storage time period.  
 
Section 37 allows for an AHR treatment 
provider, under specific limited circumstances, 
to disclose non-identifying medical 
information relating to a donor or a person born 
following an AHR treatment procedure involving 
donated material. 
 
 
 
 

The position in relation to egg-sharing is not 
explicitly referred to in the Bill. Gametes or 
supernumerary gametes can of course be 
donated for AHR treatment by others if in 
accordance with the provisions of section 26. 
However, it should be noted that under section 
34 it is prohibited to offer or receive payment, 
over and above those related to defined and 
receiptable reasonable expenses, in respect of 
making such a donation.   

Further consideration be given 
to Part 4 of the Bill, regarding 
Posthumous Assisted 
Reproduction (PAR), and 
specifically to:  

 

• inconsistencies with 
regard to excluding 
male surviving partners 
(in opposite sex and 
same sex couples) 
from accessing 
posthumous AHR 
treatment; 

 

 

 

 

 

 

 

 

 

 

 
 
 
 
 
 
 
Posthumous assisted human reproduction, or 
PAHR (as it is now referred to in the Bill), will 
only be permitted where the surviving female 
partner herself, who will also be a parent of the 
child, gives birth to the child. Therefore, PAHR 
will not be available to male surviving partners, 
who would always require the involvement of a 
surrogate mother. PAHR is defined in the Bill as 
“AHR treatment involving the use of the 
gametes of person…or of an embryo created by 
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Commentary as per 

Committee report 

Whether addressed (either in whole or in part) in the Bill 

(text is response from the Department of Health; Traffic 

light is L&RS analysis) 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

• inconsistencies 
regarding the treatment 
of children born before 
and after 36 months 
through PAR 
treatment, specifically 
with regard to 
parentage and 
inheritance rights. 

 

 

 

 

 

 

 

 

 

 

 

 

the use of such gametes, subsequent to the 
death of such person”.  
 
Therefore, the commencement of a surrogacy 
arrangement following the death of an intending 
parent is considered to be too far removed from 
a basic principle behind PAHR, i.e., that it is to 
assist a couple in completing their “parental 
project” (for want of a better term). There is also 
the key issue that the person who is deceased 
would obviously be unable to consent to and 
participate in the application process for a 
Parental Order which takes place no earlier than 
28 days after the birth of a child through 
surrogacy. 

 

Following legal advice and consultation with 
officials in the Department of Justice, the 
provision whereby a child had to be born as a 
result of PAR within 36 months of the intending 
parent’s death has been deemed to be 
unnecessary and removed from the Bill. 

Instead, the relevant information document and 
counselling provided to those who are 
contemplating using PAR will place a strong 
emphasis on the importance of seeking 
appropriate legal advice on all aspects which 
would arise from the undertaking of such a 
procedure, including in relation to succession 
matters. 

With regard to Part 5 of the 

General Scheme (pre-

implantation genetic 

diagnosis): 

 

• that Pre-implantation 
Genetic Diagnosis 
should be included in 
any public provision/ 
funding of AHR 
treatment; 
 

• that adequate 
resources be made 
available to ensure that 
the appropriate 

 

 
 
 
 
 
 
 
The Bill as published does not cover or address 
this type of issue. Decisions around the specific 
types of AHR treatment which will be provided 
through the public health system as part of the 
final phase of the Model of Care for Infertility will 
be based on many factors and ultimately will be 
made by the Department of Health in 
conjunction with the HSE.  
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Commentary as per 

Committee report 

Whether addressed (either in whole or in part) in the Bill 

(text is response from the Department of Health; Traffic 

light is L&RS analysis) 

 

number of geneticists 
and genetic 
counsellors are 
available to fulfil the 
provisions of the 
General Scheme; 

Again, this type of issue is not covered in the Bill 
and is likely to be more appropriately addressed 
by the AHRRA. 

 

That further consideration be 

given regarding the powers 

and functions of the Authority 

(Part 8), with specific attention 

given to:  

 

• investigating consumer 
complaints 

 
 
 
 
 
 
 

• protecting against 
financial exploitation 

 

 

 

 

 

 

 

 

 

 

 

• collecting and 
providing information 
regarding success 
rates between service 
providers and providing 

 

 

 

 

 

 

(for 
investigating 
consumer 
complaints) 

 

 

(for 
protecting 
against 
financial 
exploitation 
– provisions 
relate to 
complaints 
rather than 
being 
preventative 
/ protective) 

 

 

 

(publication 
of success 
rates) 

 

 

 

 

 

• Chapter 6 of Part 10 sets out the process 
the AHHRA should undertake on receipt 
of a complaint alleging a contravention 
by a licence holder of a provision of the 
licence held or of this Act, as well as the 
sanctions it may impose following the 
conclusion of its investigations. 

 

 

 

 

 

 

 

 

 

 

 

 

 

• Subsection 78(2) outlines functions of 
the AHRRA and includes at (e): “collect 
and publish, on its website and in such 
other media (if any) as it thinks fit, 
statistical information on AHR, 
including— (i) the number of relevant 
[gamete] donations or relevant [embryo] 
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Commentary as per 

Committee report 

Whether addressed (either in whole or in part) in the Bill 

(text is response from the Department of Health; Traffic 

light is L&RS analysis) 

 

information on infertility 
and related support; 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

• protecting the financial 
interests of patients in 
the case of the closure 
of a service provider 
and a role in 
safeguarding patients’ 
gametes/ embryos; 
 

 

 

 

 

 

• amending the 
proposed powers of 
the Authority to include 
a research function, 
specifying that it will 
conduct and publish 
research on services, 
demand, patient 
experience, short and 
long-term health and 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

(protecting 
the against 
hazards of 
clinic 
closure) 

 

 

 

 

 

 

(for 
research 
function) 

 

 

donations, or both, made in the State, (ii) 
the types of relevant activities provided 
or undertaken by the holders of licences, 
and (iii) the number of AHR treatments, 
broken down by types of AHR, provided 
by AHR treatment providers and their 
outcomes” and, at (f), “prepare or 
approve, and publish, codes of practice 
for the guidance of holders of licences, 
including different codes in respect of 
different types of licence”.  
 

Also, subsection 12(1) includes at (a): 
“the AHRRA shall, as soon as is 
practicable after the commencement of 
this section, prepare and publish on its 
website a document, for each type of 
AHR treatment, setting out the basic 
information that it is satisfied that a 
person seeking, or potentially seeking, 
such type of AHR 
treatment ought to know about such 
treatment”. 
 
 

• Chapter 7 of Part 10 confirms that all of a 
licence holder’s obligations under the 
licence held or this Act shall continue to 
apply to the licence holder and must 
continue to be discharged in cases 
where a licence has been terminated, 
revoked or suspended. Similarly, 
Chapter 3 of Part 9 confirms that an 
application to surrender a licence will not 
be granted unless the AHRRA is 
satisfied that the licence holder has 
discharged all of the obligations arising 
from being the holder of that licence.  
 

• It was not considered appropriate to 
prescribe in primary legislation the type 
of activities this recommendation 
proposes to be undertaken by the 
AHRRA. However, the AHRRA would be 
able to undertake some or all of these or 
similar activities if it deems them to be of 
assistance to it meeting its “principal 
function”, as outlined in subsection 78(1), 
which is “to protect, promote and, in so 
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Commentary as per 

Committee report 

Whether addressed (either in whole or in part) in the Bill 

(text is response from the Department of Health; Traffic 

light is L&RS analysis) 

 

well-being on patients 
and children born 
through AHR and the 
broader social, ethical, 
health, legal and 
economic implications 
of AHR. 

 

 
for as is practicable, ensure the health 
and wellbeing of— 
(a) children born, or to be born, as a 
result of AHR treatment, 
(b) persons undergoing, or about to 
undergo, AHR treatment, and 
(c) intending parents.” 
 
It should also be noted that in subsection 
78(2), at (n), a stated function of the 
AHRRA is to “provide information or 
advice to the Minister, or make proposals 
to the Minister, on matters relating to the 
functions of the AHRRA”, while 
subsection 78(3) states: “The AHRRA 
may, of its own volition or upon being 
requested to do so, provide to any 
person or group of persons such 
assistance and information as it thinks fit 
on any matter relating directly or 
indirectly to AHR”, and subsection 88(1) 
confirms that the Board of the AHRRA 
“may establish committees to assist and 
advise it on matters relating to its 
functions and may determine the 
membership and terms of reference of 
each committee”. 

Source: L&RS is grateful to the Department of Health for providing their analysis of how the Committees 
recommendations have impacted on the Bill. The traffic light assessment represents the analysis of the 
L&RS.  
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Principal provisions of the Bill 

This section of the Bill Digest examines the selected provisions of the Bill, from within Parts 2, 5, 6, 

7, 8 and 10 of the Bill. 

Part 2: General Provisions Relating to Relevant Activities 

Part 2 of the Bill sets out some general parameters and conditions relating to AHR. 

Section 7 sets out how the provisions of Part 2 will be applied including in the context of other 

legislation.   

Section 7 (1) provides that there shall not be more than two intending parents of a child born as a 

result of AHR treatment.  Where there are two parents, this subsection provides that they must be 

spouses, civil partners or cohabitants of one another.  

Section 8 provides that a person must have a licence to undertake ‘relevant activity’ (AHR 

treatment or research).  Related to this, Section 147 (1) provides that it will be an offence to 

contravene Section 8.  The penalty for such an offence would be: 

• On summary conviction, a class A fine (maximum €5,00023) or imprisonment for not more 

than twelve months; or both; or  

• On conviction on indictment24, a fine not more than €100,000 or imprisonment for not more 

than five years, or both.  

Section 9 provides that any such activity must be in line with the licence and the legislation in place 

(the proposed Act).   Related to this, Section 147 (2) provides that it will be an offence to 

contravene Section 9.  The penalty for such an offence would be: 

• On summary conviction, a class A fine (maximum €5,00025) or imprisonment for not more 

than twelve months; or both; or  

• On conviction on indictment26, a fine not more than €50,000 or imprisonment for not more 

than three years, or both.  

Figure 1 below summarises a number of key provisions in Part 2 of the Bill on conditions for 

treatment. 

 

 

 

 

 

 
23 Fines for criminal offences (citizensinformation.ie) 

24 An indictable offence is one which may be or must be tried before a judge and jury, that is, in the Circuit 
Court or the Central Criminal Court. (source: Fines for criminal offences (citizensinformation.ie)) 

25 Fines for criminal offences (citizensinformation.ie) 

26 An indictable offence is one which may be or must be tried before a judge and jury, that is, in the Circuit 
Court or the Central Criminal Court. (source: Fines for criminal offences (citizensinformation.ie)) 

https://www.citizensinformation.ie/en/justice/criminal_law/criminal_trial/maximum_fines_on_summary_conviction.html
https://www.citizensinformation.ie/en/justice/courts_system/circuit_court.en.html
https://www.citizensinformation.ie/en/justice/courts_system/circuit_court.en.html
https://www.citizensinformation.ie/en/justice/courts_system/high_court.en.html
https://www.citizensinformation.ie/en/justice/criminal_law/criminal_trial/maximum_fines_on_summary_conviction.html
https://www.citizensinformation.ie/en/justice/criminal_law/criminal_trial/maximum_fines_on_summary_conviction.html
https://www.citizensinformation.ie/en/justice/courts_system/circuit_court.en.html
https://www.citizensinformation.ie/en/justice/courts_system/circuit_court.en.html
https://www.citizensinformation.ie/en/justice/courts_system/high_court.en.html
https://www.citizensinformation.ie/en/justice/criminal_law/criminal_trial/maximum_fines_on_summary_conviction.html
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Figure 1:   Summary of PART 2 Provisions on Conditionality of Treatment 

 

 

Source: Oireachtas Library & Research Service analysis of the Bill. 

 

 

•Treatment may be provided to a couple (spouses, civil partners or 
cohabitees) or a single person.Status (s.7)

•A woman is unlikely to be able to become pregnant, carry a pregnancy or 
give birth without treatment.

•Pregnancy or childbirth would not constitute a "disproportionate risk" to 
the health of the woman or child.

Health 
conditions for 
access (s.15)

•No treatment to be provided to men or women under the age of 18.

•There are some exceptions -e.g. for surrogate mothers (who must be 25). 

Mininum age 
(men & 

women)(s.15)

•The Bill sets no maximum age for treatment. 

•It proposes giving the Minister (for Health) the power to regulate for this 
(considering medical evidence on risks, best interests of the child, 
including in relation to having a 'reasonable expectation' that one parent 
would live until the child was 18 years of age).

Maximum age 
(s.11)

•AHR providers would have to be satisfied that the 'relevant person' would 
not be present a potential 'significant risk of harm or neglect' to a child 
who may be born as a result of treatment or any other child.   The 
Minister would regulate for this.

Safety of children 
(s.16)

•Providers will not provide treatment unless the intending parent(s) have 
received AHR counselling.

•There is an exception for AHR treatment solely for the purposes of 
donation.

Counselling 
(s.17)
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Stakeholder views on select provisions in Part 2  

Should IVF be permitted? 

The most common view among stakeholders making submissions to the Committee on pre-

legislative scrutiny was in favour of legislating to regulate infertility treatment, to specifically permit 

and put in place parameters around treatments. However, this was not the viewpoint of all 

stakeholders.27  

Some stakeholders argued against legislating to allow IVF services.   Human Life International 

(Ireland) said they wished to “register our strongest possible objections to the proposals to fund 

and further promote IVF legislation in Ireland.”  They went on to say: 

“There should be no IVF whatever in Ireland.”28 

They cited the teaching of the Roman Catholic Church and made the case that each embryo, from 

the moment of fertilisation, is a unique individual and that: 

“IVF is terribly destructive of human life, anywhere from 73% up to 96% of embryos are 

destroyed in the process.  Each one of us was once a human embryo.” 29 

They argued that IVF does not treat infertility, rather it by-passes it and they promoted the role of 

NaPro (Natural Procreation Technology) a less invasive, less expensive alternative, citing a 

success rate of 40% to 60% after one year.  

Mandatory counselling  

With regard to counselling, the Bill seeks to make it mandatory for intending parents to have 

counselling.  

Stakeholders in the PLS process had differing opinions on this provision.   

• Dr Katherine Wade,  Lecturer in Law at the University of Leicester, called it ‘commendable’ 

and specified that such counselling should include an emphasis on the importance of 

children knowing their biological and genetic origins.30   The Irish Fertility Counsellors’ 

Association (IFCA) was also in favour of this provision, saying that:   

“All patients undergoing fertility treatment in Ireland should receive counselling by a 

member of IFCA, specifically trained and registered/accredited in specialist fertility 

counselling.”31 

 

 

 
27 For reference – all 33 stakeholder submissions made to the Joint Oireachtas Committee on Health to 

inform their pre-legislative scrutiny of the General Scheme of the Assisted Human Reproduction Bill can be 
found at this link: Submissions.  

28 Human Life International submission, February 2018 at pg. 89. 
29 Human Life International submission, February 2018 at pg. 89. 
30 See Dr Wade’s Submission, pg. 33, this issue at pg. 38. 

https://data.oireachtas.ie/ie/oireachtas/committee/dail/32/joint_committee_on_health/submissions/2019/201
9-07-10_submissions-report-on-pre-legislative-scrutiny-of-the-general-scheme-of-the-assisted-human-
reproduction-bill_en.pdf  

31 See IFCA Submission at pg. 100.  

https://data.oireachtas.ie/ie/oireachtas/committee/dail/32/joint_committee_on_health/submissions/2019/2019-07-10_submissions-report-on-pre-legislative-scrutiny-of-the-general-scheme-of-the-assisted-human-reproduction-bill_en.pdf
https://data.oireachtas.ie/ie/oireachtas/committee/dail/32/joint_committee_on_health/submissions/2019/2019-07-10_submissions-report-on-pre-legislative-scrutiny-of-the-general-scheme-of-the-assisted-human-reproduction-bill_en.pdf
https://data.oireachtas.ie/ie/oireachtas/committee/dail/32/joint_committee_on_health/submissions/2019/2019-07-10_submissions-report-on-pre-legislative-scrutiny-of-the-general-scheme-of-the-assisted-human-reproduction-bill_en.pdf
https://data.oireachtas.ie/ie/oireachtas/committee/dail/32/joint_committee_on_health/submissions/2019/2019-07-10_submissions-report-on-pre-legislative-scrutiny-of-the-general-scheme-of-the-assisted-human-reproduction-bill_en.pdf
https://data.oireachtas.ie/ie/oireachtas/committee/dail/32/joint_committee_on_health/submissions/2019/2019-07-10_submissions-report-on-pre-legislative-scrutiny-of-the-general-scheme-of-the-assisted-human-reproduction-bill_en.pdf
https://data.oireachtas.ie/ie/oireachtas/committee/dail/32/joint_committee_on_health/submissions/2019/2019-07-10_submissions-report-on-pre-legislative-scrutiny-of-the-general-scheme-of-the-assisted-human-reproduction-bill_en.pdf
https://data.oireachtas.ie/ie/oireachtas/committee/dail/32/joint_committee_on_health/submissions/2019/2019-07-10_submissions-report-on-pre-legislative-scrutiny-of-the-general-scheme-of-the-assisted-human-reproduction-bill_en.pdf
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• Other stakeholders such as the Irish Fertility Society (IFS) (which states that it represents 

the great majority of doctors, nurses, scientists and counsellors who work in Assisted 

Reproduction in Ireland), was against mandatory counselling for all.  But in favour in 

treatment involving gamete or embryo donation, surrogacy or posthumous AHR (after the 

death of one intending parent).32 

As noted above, the Committee recommended that this provision not be included in the Bill, but 

that counselling be available and uptake a decision between a clinician and the person seeking 

treatment. 

Further provisions of Part 2 of the Bill are concerned with consent and embryo transfer. 

Part 5: Posthumous AHR 

Part 5 provides for posthumous AHR under certain conditions.  Posthumous AHR is the use of 

AHR to achieve a pregnancy using the gametes or an embryo created using the gametes, of a 

deceased person. 

Figure 2 below highlights some of the conditions set out in Part 5 (with reference to other sections 

of the Bill as relevant). 

Figure 2: Proposed key conditions relevant to Posthumous Assisted Reproduction (PAR) 

 

Source: Oireachtas Library & Research Service analysis of the Bill. 

In the General Scheme, the explanatory note to the corresponding Head explained that the one 

year waiting time is recommended by the European Society of Human Reproduction and 

Embryology (ESHRE) “in order to allow for the grieving process before PAR treatment will be 

provided.”33 

 

 

 

 
32 See IFS Submission at pg. 105. 

33 General Scheme, p.75. 

•Deceased person had specifically consented 
(s.22).

•A minimum of one year has passed since the 
death. 

•Only a female surviving partner may use -
and must carry pregnancy herself. 

•The surviving partner receives counselling 
and consents to treatment. 

•If donor gametes are used, the embryo must 
have been created during the lifetime of the 
deceased.

Proposes 
PAR 

allowed 
when: 

https://data.oireachtas.ie/ie/oireachtas/committee/dail/32/joint_committee_on_health/submissions/2019/2019-07-10_submissions-report-on-pre-legislative-scrutiny-of-the-general-scheme-of-the-assisted-human-reproduction-bill_en.pdf
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The Explanatory Memorandum to the Bill states that the deceased person: 

“…would be recognised as a parent of any child born following PAHR as long as all 

relevant conditions have been met, including that the surviving female partner would carry 

the resulting pregnancy”.34 

As noted in the PLS table above, the Committee recommended that further consideration be given 

the condition that means PAHR relies on a surviving female partner who can carry a pregnancy.  

This condition excludes male surviving partners and female surviving partners who cannot carry a 

pregnancy.  The Department responded that to broaden the legislation in this way would mean that 

surrogacy could be used to have a child using a deceased person’s gamete or embryo.  This was 

considered “too far removed” for the intent of PAHR to assist the couple to achieve their parental 

project. 

Also indicated in the PLS table, the Bill differs from the General Scheme as the GS provided for a 

three-year limit following the death of the deceased parent in which any child would be born as a 

result of PAHR.   The Committee report stated that some stakeholders considered that this limit 

may be problematic. For example, if a person had two children born as a result of PAR but at 

different time periods, the children would be treated differently, with regard to parentage and 

inheritance rights. 

This time limit of three years does not appear in the Bill.  Instead it proposes that the relevant 

information and counselling provided will emphasise the legal issues involved, including 

succession.  

 

Part 6: Pre-implantation genetic diagnosis (PGD) and sex selection 

Part 6 of the Bill deals with pre-implantation genetic diagnosis (PGD) and sex selection.   

Section 44 provides that providers shall not 

undertake PGD except where: 

• they are satisfied that this treatment is 

necessary to detect whether or not there 

is a significant risk of a child being born 

with a genetic disease which is listed on 

the ‘Register of Genetic Diseases’ (see 

below); or 

• for HLA matching (see below). 

Any other PGD would be prohibited. 

Genetic disease is defined in section 43 as a 

disease caused by a monogenic (single gene) or chromosomal mutation that can be inherited and 

that, on the basis of existing scientific and medical evidence, confers a high risk on the person with 

the disease of having— 

 

 

 
34 https://data.oireachtas.ie/ie/oireachtas/bill/2022/29/eng/memo/b2922d-memo.pdf  

Pre-implantation genetic diagnosis (PGD) 

Pre-implantation genetic diagnosis (PGD) is a 

combination of in vitro fertilization (IVF) and 

genetic analysis to detect diseases or disabilities 

in the embryo before implantation in a woman’s 

uterus.   

Only embryos free of genetic abnormalities (as 

detected) are implanted in a uterus. 

(see Glossary) 

 

 

https://data.oireachtas.ie/ie/oireachtas/bill/2022/29/eng/memo/b2922d-memo.pdf
https://data.oireachtas.ie/ie/oireachtas/bill/2022/29/eng/memo/b2922d-memo.pdf
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(a) a serious physical or mental disability, 

(b) a serious illness, or 

(c) a fatal condition. 

Section 45 provides for pre-implantation genetic screening (PGS).  In this procedure embryos 

are selected for transfer based on an analysis of cells.  Section 45 seeks to permit PGS in certain 

circumstances where the goal would be to increase the chances of a live birth.  It would be 

available where the woman being treated was: 

• of advanced reproductive age (in a doctor’s opinion); 

• has had recurrent implantation failures or miscarriages; or 

• is undergoing PGD. 

Section 46 provides for human leukocyte antigen (HLA) matching.  This is defined in s.43 as:  

“HLA matching means AHR treatment using PGD to test and select an embryo for 

implantation in the womb of a woman for the purpose of matching the tissue of a child who 

is born as a result of the treatment with the tissue of a child who suffers from a life-limiting 

condition.” 

Section 46 provides that PGD for the purpose of HLA matching would be allowed on a case-by-

case basis following a successful application to the AHRRA.  The section sets out the following 

assessment criteria: 

• that there is no alternative treatment available to manage the relevant child’s life-limiting 

condition (sibling / half sibling); 

• there is a reasonable chance that treatment with stem cells or transplant of regenerative 

tissues from the child born after HLA matching would improve the sibling’s life-limiting 

condition; and 

• the treatment would not be detrimental to the welfare of the child born following the HLA 

matching. 

Section 47 provides for sex selection.  This is a procedure carried out to increase the probability, 

or to ensure, that an embryo will be of a particular sex.  

This section provides that AHR procedures that enable sex selection of sperm/embryos would be 

allowed only when there is a significant risk of a child being born with a “genetic disease” that is: 

• on the ‘Register of Genetic Diseases’ (see below); and 

• that affects only one sex or affects one sex significantly more than the other.   

The explanatory note to the related Head (No. 32) in the General Scheme of the Bill indicated that 

there are over 500 such sex-related genetic diseases that may be placed on this list (such as 

haemophilia and Duchenne muscular dystrophy).35 

 

 

 
35 See pg. 82 of the General Scheme of the AHR Bill (2017). 

https://assets.gov.ie/19004/d250693cb05d44e2b2c45d7cf26614d3.pdf
https://assets.gov.ie/19004/d250693cb05d44e2b2c45d7cf26614d3.pdf
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The restrictions in this section mean that sex selection would 

not be allowed for non-medical (i.e., social) reasons, such as 

family balancing or to meet a parent’s preference to have a 

child of a particular sex.  

Section 48 provides for the establishment and maintenance 

by the AHRRA of the ‘Register of Genetic Diseases’ – which 

will list the diseases for which PGD and sex selection will be 

allowed.   The AHRRA would be obliged to register the name 

of every disease it was satisfied (given the current scientific 

and medical evidence) is a ‘genetic disease’.  

Stakeholder views relevant to Part 6  

PGD  

In relation to the practice of PGD, the submission by Institute of Obstetricians and Gynaecologists 

highlighted issues with the availability of specialist staff, contending that: 36 

“…the provision of genetic services in this country is totally inadequate. Access to the 

services of geneticists and genetic counsellors is extremely difficult.” 

This issue was raised by the Committee in their PLS report, but as seen above in the PLS table, 

the Department indicated that providing for this was seen as outside of the remit of the Bill.  

Register of Genetic Diseases  

In Part 6, the Bill seeks to define ‘genetic disease”37 and allow certain procedures subject to 

conditions being listed on the ‘Register of Genetic Diseases’.    

In her submission to the Committee on the General Scheme, Andrea Mulligan, BL38 drew attention 

to the issue of defining diseases to be included for the purposes of PGD, stating:39  

“From an ethical perspective, it is important that the circumstances in which PGD can be 

used are clearly prescribed. Analysis of this issue engages important debates about 

disability rights, and the appropriate attitude of the State to disabilities. The effect of PGD – 

if used widely – would ultimately be to eradicate certain disabilities. This is a delicate matter 

of social policy which must be carefully considered, both by reference to the people who 

would seek to use PGD, to the interests of members of the disabled community, and to the 

interests and values of society more broadly.” 

 

 

 

 
36 Submissions pg. 141.  

37 Genetic disease is defined in section 43 as a disease caused by a monogenic (single gene) or 
chromosomal mutation that can be inherited and that, on the basis of existing scientific and medical 
evidence, confers a high risk on the person with the disease of having— (a) a serious physical or mental 
disability, (b) a serious illness, or (c) a fatal condition. 

38 Andrea Mulligan stated in her submission that she was an Assistant Professor at the School of Law, Trinity 
College Dublin, lecturing in Medical Law and Ethics, and Law and Bioethics. 

39 Collection of submissions to the Committee for the purposes of PLS, pg. 12. 

Restrictions on sex selection  

The restrictions in section 47 

mean that sex selection would 

not be allowed for non-medical 

(i.e., social) reasons, such as 

family balancing or a parent’s 

desire to have a child of a 

particular sex. 

https://data.oireachtas.ie/ie/oireachtas/committee/dail/32/joint_committee_on_health/submissions/2019/2019-07-10_submissions-report-on-pre-legislative-scrutiny-of-the-general-scheme-of-the-assisted-human-reproduction-bill_en.pdf
https://data.oireachtas.ie/ie/oireachtas/committee/dail/32/joint_committee_on_health/submissions/2019/2019-07-10_submissions-report-on-pre-legislative-scrutiny-of-the-general-scheme-of-the-assisted-human-reproduction-bill_en.pdf
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Sex selection 

Stakeholders had differing viewpoints about this provision.  LGBT Ireland welcomed the effective 

ban on sex selection for social reasons.  

While the Irish Fertility Society had within it a mixture of views, including a minority view in favour 

of allowing sex selection for social reasons: 

“A minority of our members have no ethical objections to social sexing for family balancing.  

They feel that the evidence suggests that the Irish population does not favour one gender 

over the other so that equal numbers of couples would select in favour of girls as opposed 

to boys.  This minority feels that social sexing for family balancing reasons will be legalised 

at some point in the near future and that, as a consequence, it should be subject of practice 

guidelines rather than statutory regulation.”40 

The Council of Europe, has cautioned against the use of PGD for sex selection for personal, social 

or cultural reasons, stating: 

“This PGD application [social sex selection] is highly controversial and it should be noted 

that Article 14 of the Convention on Human Rights and Biomedicine states that “the use of 

techniques of medically assisted procreation shall not be allowed for the purpose of 

choosing a future child’s sex, except where serious hereditary sex-related disease is to be 

avoided”.41 

Part 7: Domestic surrogacy 

Background to surrogacy provisions 

Part 7 of the Bill provides for domestic surrogacy.  At present, surrogacy is not provided for in Irish 

law.  This is considered unsatisfactory from a children’s rights perspective.  In 2020, Professor 

Conor O’Mahony, Special Rapporteur for Child Protection published his report:  A Review of 

Children’s Rights and Best Interests in the Context of Donor-Assisted Human Reproduction and 

Surrogacy in Irish Law.  Discussing this area of law, he stated that: 

“Surrogacy is entirely unregulated in Irish law. The result is that children are born and 

raised in families in which one parent is treated as a legal stranger to the child. This fails to 

recognise adequately the children's right to family life and their right to identity in some 

cases of donor-assisted human reproduction and entirely ignores those rights in the case of 

surrogacy. This is contrary to both the best interests of children and the principle of non-

discrimination.”42 

 

 

 

 

 
40 Irish Fertility Society submission, February 2018; pg. 111. 
41 Council of Europe, “Background Document on Preimplantation and Prenatal Genetic Testing - Clinical 

Situation and Legal Situation.” 
https://www.coe.int/t/dg3/healthbioethic/Activities/07_Human_genetics_en/INF(2015)6%20e%20dpi%20dp
n.pdf  

42 Rights of the Child in respect of Domestic and International Surrogacy: Discussion, 1 February 2022.  

https://opac.oireachtas.ie/Data/Library3/Documents%20Laid/2021/pdf/CEDIYdocslaid260321_260321_161924.pdf
https://opac.oireachtas.ie/Data/Library3/Documents%20Laid/2021/pdf/CEDIYdocslaid260321_260321_161924.pdf
https://opac.oireachtas.ie/Data/Library3/Documents%20Laid/2021/pdf/CEDIYdocslaid260321_260321_161924.pdf
https://data.oireachtas.ie/ie/oireachtas/committee/dail/32/joint_committee_on_health/submissions/2019/2019-07-10_submissions-report-on-pre-legislative-scrutiny-of-the-general-scheme-of-the-assisted-human-reproduction-bill_en.pdf
https://www.coe.int/t/dg3/healthbioethic/Activities/07_Human_genetics_en/INF(2015)6%20e%20dpi%20dpn.pdf
https://www.coe.int/t/dg3/healthbioethic/Activities/07_Human_genetics_en/INF(2015)6%20e%20dpi%20dpn.pdf
https://www.oireachtas.ie/en/debates/debate/joint_committee_on_children_equality_disability_integration_and_youth/2022-02-01/2/
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Professor O’Mahony points out that the Supreme Court has highlighted this issue:  

“The impact of this position [lack of regulation] on children born following surrogacy 

arrangements has been repeatedly highlighted, including by the Supreme Court, which has 

called on the Oireachtas to fill this legislative vacuum.”43 

The General Scheme of the Bill sought to provide for 

domestic surrogacy.  The Joint Oireachtas Health 

Committee’s PLS report noted that it was suggested 

to it that domestic surrogacy, subject to the 

parameters set out in the General Scheme, would not 

be sufficient to meet demand and people would 

continue to travel abroad to seek out international 

surrogacy arrangements.44 

Professor O’Mahony has argued that surrogacy 

legislation should cover both Irish and international 

surrogacy arrangements, as follows:   

“Surrogacy legislation should make provision 

for the recognition of both domestic and international surrogacy arrangements, and should 

incentivise reliance on domestic arrangements by adopting a more streamlined and less 

burdensome framework than for international arrangements. Provision should be made for 

a pathway to parentage in respect of surrogacy arrangements which occurred before the 

commencement of the new legislation.” 45 

The Department of Justice recognises that “most surrogacies undertaken by Irish people are 

commercial arrangements undertaken outside the State.”46  A Special Oireachtas Committee on 

International Surrogacy is due to be established and asked to report within a three-month period. 47 

Current legal situation for intending parents seeking parental status following surrogacy 

arrangements 

The Department of Justice has set out the current legal situation with regard to parentage for 

children born in surrogacy arrangements as set out in Box 2 (next page).  

 

 

 

 
43 Professor Conor O’Mahony, Special Rapporteur for Child Protection (2020) A Review of Children’s Rights 

and Best Interests in the Context of Donor-Assisted Human Reproduction and Surrogacy in Irish Law.  
pg.2. 

44 Report of the Joint Oireachtas Health Committee – Pre-legislative Scrutiny of the General Scheme of the 
Assisted Human Reproduction Bill (2019). 

45 Professor Conor O’Mahony, Special Rapporteur for Child Protection (2020) as before.   

46 Department of Justice (21 January, 2022) Press Release Government to establish Special Joint 
Oireachtas Committee on International Surrogacy. 

47 Department of Justice (21 January 2022) Press Release as before. 

Quick Overview - Surrogacy 

At present there is no surrogacy law in Ireland.  

The Bill provides for non-commercial, domestic 

surrogacy arrangements only. 

A Special Joint Oireachtas Committee is to be 

established to consider and make 

recommendations on the regulation in Ireland of 

international surrogacy.   

 

https://opac.oireachtas.ie/Data/Library3/Documents%20Laid/2021/pdf/CEDIYdocslaid260321_260321_161924.pdf
https://opac.oireachtas.ie/Data/Library3/Documents%20Laid/2021/pdf/CEDIYdocslaid260321_260321_161924.pdf
https://data.oireachtas.ie/ie/oireachtas/committee/dail/32/joint_committee_on_health/reports/2019/2019-07-10_report-on-pre-legislative-scrutiny-of-the-general-scheme-of-the-assisted-human-reproduction-bill_en.pdf
https://data.oireachtas.ie/ie/oireachtas/committee/dail/32/joint_committee_on_health/reports/2019/2019-07-10_report-on-pre-legislative-scrutiny-of-the-general-scheme-of-the-assisted-human-reproduction-bill_en.pdf
https://opac.oireachtas.ie/Data/Library3/Documents%20Laid/2021/pdf/CEDIYdocslaid260321_260321_161924.pdf
https://www.gov.ie/en/press-release/201c5-government-to-establish-special-joint-oireachtas-committee-on-international-surrogacy/
https://www.gov.ie/en/press-release/201c5-government-to-establish-special-joint-oireachtas-committee-on-international-surrogacy/
https://www.gov.ie/en/press-release/201c5-government-to-establish-special-joint-oireachtas-committee-on-international-surrogacy/
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Box 2:  Current legal situation for intending parents in Ireland 

Under Irish law, the biological or genetic father of a child born through surrogacy may apply for a 

declaration of parentage in respect of the child under section 35 of the Status of Children Act 

1987. If the declaration of parentage is granted, the father may apply for guardianship under 

section 6A of the Guardianship of Infants Act 1964. 

The intending mother of a child born through surrogacy, not being the birth mother of the child, is 

not entitled to apply for a declaration of parentage under the 1987 Act, even if she provided the 

egg used in the surrogacy arrangement and is therefore the genetic mother of the child. She can 

apply under section 6C of the 1964 Act to be appointed the child’s guardian if she is married to, 

or in a civil partnership with the child’s parent, or has cohabitated with the child’s parent for over 

3 years and had shared responsibility for the child’s day-to-day care for over 2 years. This 

position also applies for a male intending parent who is not the child’s genetic father. 

 

Source: Extract from Department of Justice Press Release (21 January, 2022) Government to establish 
Special Joint Oireachtas Committee on International Surrogacy. 

Surrogacy in the Bill  

This section of the Digest looks at a selection of the provisions relating to surrogacy in the Bill.  

Definitions 

Section 49 provides that a “domestic surrogacy” means a surrogacy agreement that is undertaken: 

• In the state (embryo transfer) (49(b)) 

• By a surrogate mother who has been habitually resident in the State for at least two years 

and 

• at least one intending parent has been resident in the State for at least two years (49(a)).   

Permitted surrogacy 

Section 50 (1) provides that a permitted surrogacy, subject to a surrogacy agreement, must be a 

domestic surrogacy, approved in advance by the Assisted Human Reproduction Regulatory 

Authority (AHRRA), before any treatment related to the agreement has been provided.  A number 

of conditions must be met including that: 

• The surrogate mother meet the conditions set out in Section 52; 

• The intending parent(s) meet the requirement set out in Section 53; 

• It is not a commercial surrogacy agreement; 

• The personal details of the parties concerned are recorded in line with Section 59 and 65. 

Section 50 (2) prohibits anyone from knowingly providing a “technical, professional or medical” 

service that is to give effect or further effect to any agreement that purports to be a permitted 

surrogacy but is not.  The next subsection, 50(3), provides that a person shall not: 

• Knowingly participate in a such an agreement or other arrangement, or 

• Induce or attempt to induce someone to participate in such an agreement or other 

arrangement. 

Subsection (4) provides that neither of these provisions prohibit a lawyer from giving legal advice in 

relation to any agreement or other arrangement – either as outlined in subsection (2) or the 

equivalent in another jurisdiction.  

https://revisedacts.lawreform.ie/eli/1987/act/26/section/35/revised/en/html
https://revisedacts.lawreform.ie/eli/1987/act/26/section/35/revised/en/html
https://revisedacts.lawreform.ie/eli/1964/act/7/section/6A/revised/en/html
https://revisedacts.lawreform.ie/eli/1964/act/7/section/6C/revised/en/html
https://www.gov.ie/en/press-release/201c5-government-to-establish-special-joint-oireachtas-committee-on-international-surrogacy/
https://www.gov.ie/en/press-release/201c5-government-to-establish-special-joint-oireachtas-committee-on-international-surrogacy/
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Subsection (5) sets out that nothing in the section is meant to ban a medical practitioner from 

providing lawful medical treatment to a woman after she is pregnant. 

Section 51 – Approval of a surrogacy agreement 

Section 51 sets out that a person must not take part in a surrogacy agreement unless it has been 

approved by the AHRRA.  It proposes that AHR providers will be responsible for applying for 

approval in advance of treatment.  The AHRRA will consider applications, which are subject to 

conditions set out in the Bill (i.e. each must be ‘permitted surrogacy’).    Approval, where granted, 

will be valid for two years (or less if necessary to make sure an upper age limits is complied with). 

Failure to comply with section 51(1) would be an offence under s.147 (see Figure 4, page 35) 

Sections 52 and 53 – Conditions relating to becoming a surrogate mother or intending 

parent 

Sections 52 and 53 provide for a number of conditions to apply to surrogate mothers and to 

intending parents.  The key points are summarised in Figure 3 below.  

Figure 3:  Summary of conditions surrogate mothers and intending parents in Sections 52 

and 53 of the Bill  

 

Source: L&RS analysis of the Bill 

The General Scheme provided an upper age limit for surrogate mothers.  This is not provided for in 

the Bill. 

Section 53 provides that in permitted surrogacy arrangements the resulting child should have a 

genetic link with at least one of the intending parents.   

Surrogate (s.52)

• Previously given birth.

• Be at least 25 years old before enterting 
into agreement.

• Deemed 'suitable' under s.17.

• Assessed and approved as suitable by a 
doctor.

• Cannot enter into an agreement upon 
more than two occasions.

Intending parent(s) (s.53)

• May be a couple or a single person.

• Be at least 21 years old.

• Must use a gamete from at least one 
intending parent.

• A 'reasonable expectation' that at least 
one parent will live until a child born 
would reach 18 years.

• the intending parent(s) between them: 

• cannot gestate a pregnancy;

• are unable to conceive (medical 
reasons);

• if female: is unlikely to survive or have 
significant health impact of 
pregnancy/birth.

• Must undertake to apply for a parental 
order (under s.62).
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The need for this was disputed by Dr Katherine Wade, Law Lecturer, University of Leicester, UK, in 

her submission to the PLS of the Bill,48, who considered: 

“The rationale for such a requirement appears to be that it is needed to ‘legitimise the 

relationship’. And to protect against parents ‘commissioning’ children for adoption.  

However, it is difficult to justify this requirement in surrogacy.  In Ireland, a woman can avail 

of donated eggs and sperm (double gamete donation).  In these cases, a woman can give 

birth to a child with no genetic link to her or her partner, and these individuals will 

automatically be the legal parents.  Such practices recognise the acceptability of 

parenthood which is not based on genetic links.” 49 

The effect this provision would have on access to surrogacy was a further concern put forward by 

Dr. Wade – i.e. the exclusion of intending parents (single or couples) who cannot produce 

gametes.  

Section 54 – Prohibition of commercial surrogacy 

In the area of surrogacy it is recognised that there are significant disagreements and controversy 

within the scientific community and public opinion.50   

Section 54 of the Bill seeks to ban all commercial surrogacy.  The reason for this proposed ban 

was explained by then Minister for Health, Simon Harris, TD in relation to the General Scheme of 

the Bill as follows: 

“Commercial surrogacy raises a number of concerns relating to the welfare and 

commodification of the children involved as well as the potential risks of coercion and 

exploitation of financially vulnerable women to act as surrogates.”51 

Section 54(1) defines a ‘commercial surrogacy agreement’ as one where any person: 

➢ Receives or agrees to receive payment or other reward for entering into or giving effect to 

the agreement. 

➢ Offers, makes or gives (or agrees to do any of these) payment or other reward for entering 

into or giving effect to the agreement. 

➢ Receives, makes or gives (or agrees to do any of these) payment or other reward for 

facilitating the entering into or giving effect to the agreement. 

Section 54(2) provides that that the payment of reasonable expenses would be allowed (these are 

set out in s.55). 

 

 

 
48 Dr Wade’s submission states that her teaching and research interests are in medical law and ethics, family 

law, children’s rights, human rights and research ethics. She has a particular interest in surrogacy. 
49 Dr. Katherine Wade’s Submission to the Joint Oireachtas Committee on Health as part of their pre-

legislative scrutiny of the General Scheme of the Assisted Human Reproduction Bill. See pg. 42 of the 
collection of submissions. 

50  See for instance: Piersanti, V., Consalvo, F., Signore, F., Del Rio, A., & Zaami, S. (2021). Surrogacy and 
"Procreative Tourism". What Does the Future Hold from the Ethical and Legal Perspectives?. Medicina 
(Kaunas, Lithuania), 57(1), 47.  https://www.ncbi.nlm.nih.gov/pmc/articles/PMC7827900/  

51 Dáil Éireann Debates, PQ Response, 13 June 2018. 

https://data.oireachtas.ie/ie/oireachtas/committee/dail/32/joint_committee_on_health/submissions/2019/2019-07-10_submissions-report-on-pre-legislative-scrutiny-of-the-general-scheme-of-the-assisted-human-reproduction-bill_en.pdf
https://www.ncbi.nlm.nih.gov/pmc/articles/PMC7827900/
https://www.oireachtas.ie/en/debates/question/2018-06-13/110/
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Section 54(3) says a person shall not do anything that falls within the definitions above around 

commercial surrogacy agreements.  The Bill (s.147 see below) seeks to create an offence for 

doing this. 

Section 55 – Surrogacy agreements and reasonable expenses 

Section 55 provides for the definition of ‘reasonable expenses’ that may be paid to a surrogate 

mother.  Payment of reasonable of expenses is allowable if the surrogacy agreement is entered 

into before the transfer of the embryo to the surrogate mother (s.55(1)).  The Table below sets out 

the surrogate mother’s reasonable expenses arising from the following (that are part of the 

surrogacy agreement) (as provided for in s.55). 

Table 4: Repayable ‘reasonable expenses’ of the surrogate mother (Section 55) 

Reasonable expense Further detail in this section 

Becoming or trying to 

become pregnant 

No additional detail. 

Pregnancy or birth Pre-natal or post-natal expenses associated with pregnancy / birth 

Travel or accommodation expenses 

Loss of income due to surrogacy – limited to: 

• six months during which the birth happened or was expected 

to happen 

• any other period (up to twelve months) during or after the 

pregnancy, when the mother was unable to work on medical 

grounds related to the pregnancy or birth. 

ss.3 refers. 

Entering into and 

giving effect to the 

agreement 

AHR counselling regarding the agreement (before or after entering 

into it) 

Independent legal advice re the agreement or a related parental order  

Expenses, including reasonable travel & accommodation expenses, 

association with being a party to proceedings around the related 

parental order. 

ss.4 refers. 

Source: L&RS analysis of the Bill 

The Minister may prescribe further reasonable expenses (ss.5).  To be reimbursed, expenses must 

be incurred and must be verifiable by receipts/other documentation (ss.7). 

Section 56 – Non-enforceability of surrogacy agreements, etc. / rights of a surrogate mother 

in pregnancy 

Section 56(1) provides that the only enforceable part of a surrogacy agreement would be the 

expenses provided for in s.55 (see above). 

It also provides that a surrogate mother has the same rights as any other woman has in relation to 

her pregnancy including: 

• The right to manage her health and to freely seek and obtain medical services in relation to 

her pregnancy; and 

• The right to privacy and confidentiality around her medical treatment during the course of 

the pregnancy. 
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Section 57 – Advertisements for surrogacy 

Sections 57 seeks to ensure that people cannot advertise that they wish to enter a surrogacy 

agreement – either as a surrogate (or someone intending or likely to induce someone to become a 

surrogate mother) or intending parent. 

In her submission to the Committee for PLS, Dr Andrea Mulligan, BL argued that the advertising 

ban was too broad and that advertising that allows parties to make contact with each other for the 

purposes of altruistic surrogacy should be permitted.52 

Offences and penalties relevant to certain surrogacy provisions 

Offences and penalties related to these sections are set out later in the Bill.  Section 147 (3) 

provides that it will be an offence to contravene Section 50 (2) or (3), 51(1), 54(3), 57(1).  The 

penalties for such offences are set out in Figure 4 below.  

Figure 4: Proposed penalties for offences of contravening Section 50 (2) or (3), 51(1), 54(3), 

57(1) of the Bill 

 
* An indictable offence is one which may be or must be tried before a judge and jury (i.e. in the Circuit 
Court or the Central Criminal Court). 
Sources:  L&RS illustration of Section 147 (3) of the Bill, and Fines for criminal offences 
(citizensinformation.ie). 

Section 58 – Requirement for independent legal advice 

Section 58 provides that before consent is given (under s.18) all parties to a surrogacy agreement 

will have received legal advice from a lawyer and information about the legal implications of the 

surrogacy agreement. 

Section 59 – Section 46 of the Status of Children Act 1987 and information to be provided to 

and recorded by the AHRRA in relation to the surrogacy agreement 

Section 59 is concerned with how section 46 of the Status of Children Act 1987 is applied and how 

the AHRRA will record surrogacy information.  Section 46 of the Status of Children Act 1987 is 

concerned with the ‘presumptions of paternity and non-paternity’.  

Section 59(1) provides that in relation to the proposed legislation a different understanding of this 

section would be applied – in essence the exemption of a child born as a result of AHR treatment 

provided under a surrogacy agreement from the presumptions of paternity of a woman’s 

husband.53 

 

 

 
52 Dr Andrea Mulligan’s Submission on pre-legislative scrutiny of the General Scheme of the Assisted 

Human Reproduction Bill. See pg. 15 of the collection of submissions. 
53 This presumption is itself subject to conditions.  

• Class A fine (maximum €5,000); and/or

• Prison term up to one year.

On Summary 
Conviction

• Fine of up to not exceeding €50,000; and/or

• Prison term up to two years.

On Conviction on 
Indictment*

https://www.citizensinformation.ie/en/justice/courts_system/circuit_court.en.html
https://www.citizensinformation.ie/en/justice/courts_system/circuit_court.en.html
https://www.citizensinformation.ie/en/justice/courts_system/high_court.en.html
https://www.citizensinformation.ie/en/justice/criminal_law/criminal_trial/maximum_fines_on_summary_conviction.html
https://www.citizensinformation.ie/en/justice/criminal_law/criminal_trial/maximum_fines_on_summary_conviction.html
https://revisedacts.lawreform.ie/eli/1987/act/26/revised/en/html#SEC46
https://revisedacts.lawreform.ie/eli/1987/act/26/revised/en/html
https://data.oireachtas.ie/ie/oireachtas/committee/dail/32/joint_committee_on_health/submissions/2019/2019-07-10_submissions-report-on-pre-legislative-scrutiny-of-the-general-scheme-of-the-assisted-human-reproduction-bill_en.pdf
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Section 59(2) would require AHR providers to obtain and keep records of the following: 

• The name, date of birth, nationality and contact details of the surrogate mother, intending 

parent(s) and relevant gamete donor (if any). 

• For intending parents - whether or not one or both (in the case of two intending parents) of 

them provided a gamete under the surrogacy agreement. 

• The date when and the treatment facility where the relevant gamete donation was made (if 

any) and the embryo transfer took place.  

• Data provided by the surrogate mother under ss.3. 

Section 59(3) provides that the surrogate mother will inform the AHR treatment provider of the 

following information as soon as practicable after she becomes aware of it: 

• Whether the embryo transfer resulted in a pregnancy 

• If she is pregnant, the due date 

• If a pregnancy has occurred, whether it has resulted in the birth of a live child and if so, the 

name, date, place of birth, sex and address of the child.  

Under ss.4, the AHR provider would be required to notify the AHRRA of each embryo transfer that 

takes place under a surrogacy agreement and pass the information gathered under ss.3 (above) 

on to the AHRRA.  

Under Section 59(7) if an AHR provider has reasonable grounds to believe a surrogate mother has 

not provided the information required under ss.3 they will be required to contact her to find out if 

this is the case and if so to “encourage the surrogate mother” to comply with that subsection.      

Section 60 – Provisions applicable in the case of relevant gamete donation  

Section 60 provides that a gamete donor whose gamete has been used in the relevant AHR 

treatment will not be a parent of a child born under a surrogacy agreement and will have no 

parental rights or duties in relation to the child.    

Section 60(3) provides that the gamete donor must give consent (under s.18) prior to embryo 

transfer taking place under a surrogacy agreement. 

Section 61 – Consent to child born under surrogacy agreement to live with intending 

parents 

Section 61 provides that the surrogate mother’s consent will be needed in order for a child born 

under a surrogacy agreement to live with his/her intending parent(s).  This will not apply if the 

surrogate mother is deceased or cannot be found (after reasonable efforts have been made to 

locate her). 

Section 62 – Application for parental order 

Sections 62, 63 and 64 deal with applications for parental orders, made to the Circuit Court, by 

intending parents in surrogacy arrangements.   

Section 62 provides that intending parents (or in the case of a single intending parent, that 

intending parent) may apply for a parental order for a child born under a surrogacy agreement. 

Under s.62(3) an application must be accompanied by evidence that: 

• The embryo from which the child was born was created using at least one gamete from an 

intending parent, and 
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• Not created using an egg from the surrogate mother.  

A further condition is that the child must be living with at least one of the intending parents.  

Section 62(4) provides that the parental order application cannot be made until after the baby is 

born.  It proposes that it can be made between 28 days and six months after the birth.  This period 

may be extended (by the court) if there are ‘exceptional circumstances’ and it is the child’s best 

interests.  

A parental order application can only be made for a child if it is also made for any other living 

sibling born as a result of the same pregnancy (Section 62(6)).  The effect of this would be that, if 

there was a multiple birth, the intending parents could not leave out one or more children from a 

parental order application in order to avoid becoming parents to some of the children. 

PLS scrutiny of these provisions 

The Committee’s PLS report highlights issues relevant to section 62.       

In line with the Heads of the General Scheme of the Bill, s.62 seeks to ensure that a surrogate 

mother cannot use her own egg.  The Committee’s report stated:  

“The General Scheme seeks to only permit gestational surrogacy, where the surrogate 

mother is not genetically related to the child, and differs to what is termed ‘traditional 

surrogacy’, where the surrogate woman’s egg would be fertilised with either the intending 

father’s sperm or a donor’s sperm. This approach also favours the genetic connection over 

other forms of parenthood. However, there a number of arguments against this approach: 

• Such conditions are not required for other AHR treatments for Ireland, where a 

woman can give birth to a child with no genetic link. 

• The approach excludes single people and couples who cannot produce gametes 

from surrogacy arrangements. 

• It disregards other forms of gaining parenthood, such as gestation. The report of the 

Commission on AHR 2005 stated that:  “Both genetics and gestation play a 

necessary and equally important role in bringing the child into existence. It is argued 

that by choosing one over the other, the law is imposing an artificial primacy that is 

arbitrary and illogical”. 

• The Committee also heard from stakeholders that “the evidence available does not 

suggest that traditional surrogacy arrangements are any more unstable that non-

genetic arrangements” and that a surrogate’s other children “already consider 

children born from a surrogacy arrangement to be part of their kinship” 

• There is also an argument that IVF is necessary for gestational pregnancy and not 

traditional surrogacy (where intra uterine insemination (IUI) can be used). IVF 

entails greater health risks that IUI to the surrogate mother and higher costs.”54 

 

 

 
54 Joint Oireachtas Health Committee (2019) PLS report on the General Scheme of the Assisted Human 

Reproduction Bill; pg. 20.  

https://data.oireachtas.ie/ie/oireachtas/committee/dail/32/joint_committee_on_health/reports/2019/2019-07-10_report-on-pre-legislative-scrutiny-of-the-general-scheme-of-the-assisted-human-reproduction-bill_en.pdf
https://data.oireachtas.ie/ie/oireachtas/committee/dail/32/joint_committee_on_health/reports/2019/2019-07-10_report-on-pre-legislative-scrutiny-of-the-general-scheme-of-the-assisted-human-reproduction-bill_en.pdf
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As noted in the PLS table above, the Committee asked that ‘further consideration’ be given to the 

ban on ‘traditional surrogacy’.  The Department responded to the effect that a genetic link between 

the surrogate mother and the child born would create too many ethical, psychological and legal 

difficulties.   

There was also some commentary in the PLS process in relation to Section 62(4) which sets out 

that parental orders may only be applied for at earliest 28 days after the child’s birth.  The relevant 

part of the Committee’s PLS report is extracted here: 

“The General Scheme provides that transfer of parenthood in a permitted surrogacy 

arrangement would occur by way of a parental order issued by the courts. This could be 

applied for between six weeks and six months after the birth of the child. Alternatively a pre-

birth judicial agreement would enable for intending parents to be presumed as the child’s 

parents from the moment of birth. 

This model was recommended by the Commission on Assisted Human Reproduction 

(although not a unanimous recommendation) and was supported by a number of 

stakeholders. The Committee notes that the transfer of parentage in the General Scheme is 

similar to that used in the UK. However, the UK Law Commission is currently re-examining 

its legislation concerning international surrogacy, regulation and the transfer of parentage 

with a view of developing law reform recommendations within three years.55 

The Committee is mindful of the fact that there is no established best practice with regard to 

the transfer of parentage.  The Hague Conference on International Private Law is currently 

examining parentage and surrogacy and in February 2019 called for uniform private 

international law (PIL) with regard to legal parentage.   

The Committee is supportive of collaborating with such work and, while acknowledging that 

many issues are particular to Ireland’s context, it is worthwhile supporting efforts to create 

an international best practice model that is based on broader research, empirical evidence 

and ethical and moral considerations. Such work may result in more effective policy, 

agreements and legislation that could be applied across international jurisdictions. The 

Committee acknowledges that the issues regarding the transfer of parentage in cases of 

surrogacy are complex with substantial implications for parents and children born through 

AHR. There are many opposing opinions on the matter and each one raises ethical and 

legal challenges.”56 

 

 

 

 

 
55 The Law Commission (UK) review of surrogacy law is still underway.  It is due to report 
(including producing a draft bill) in Autumn 2022.  One of the proposals in the related consultation 
was “creating a new surrogacy pathway that will allow, in many cases, the intended parents to be 
the legal parents of the child from the moment of birth.”  See: 
https://www.lawcom.gov.uk/project/surrogacy/ [accessed 16 March 2022] 
56 Joint Oireachtas Health Committee (2019) PLS report on the General Scheme of the Assisted Human 

Reproduction Bill; pg. 21.  

https://www.lawcom.gov.uk/project/surrogacy/
https://data.oireachtas.ie/ie/oireachtas/committee/dail/32/joint_committee_on_health/reports/2019/2019-07-10_report-on-pre-legislative-scrutiny-of-the-general-scheme-of-the-assisted-human-reproduction-bill_en.pdf
https://data.oireachtas.ie/ie/oireachtas/committee/dail/32/joint_committee_on_health/reports/2019/2019-07-10_report-on-pre-legislative-scrutiny-of-the-general-scheme-of-the-assisted-human-reproduction-bill_en.pdf
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Sections 63 and 64 - Grant and Effect of Parental Order  

Under Section 63, a parental order may be granted by the court if it is satisfied: 

• The surrogacy meets all the requirements to be a ‘permitted surrogacy’ (see Section 50); 

• The intending parent(s) consents; 

• The surrogate mother consents; 

• The child is residing with the intending parent(s); and 

• The order is in the child’s best interests. 

The order can be granted without the surrogate mother’s consent if she is deceased or cannot be 

found following ‘reasonable efforts’ to locate her (Section 63(2)).  

Court proceedings under this section will be heard in private (Section 63(3)). 

Section 64 provides (amongst other things) that: 

• the parental order has the effect of making the child the child of the intending parent(s) and 

not/no longer the child of any person declared not to be the child’s parent in the order.  

• All the rights and duties of parents and children in relation to each other will be between the 

child and the intending parents. 

• The surrogate mother will lose all parental rights and be freed from all parental duties for 

the child. 

Section 65 and 66 – Interaction of National Surrogacy Register and register of births 

Section 65 provides for the establishment of a ‘National Surrogacy Register’.  It will be maintained 

by the AHRRA. The AHRRA will record, in the Register, each child born under a surrogacy 

arrangement.  The record shall contain information on the parties to the surrogacy (including any 

donor) and the parental order.  

Amongst other things, Section 66 provides that where a child born through surrogacy becomes an 

adult and applies for their birth certificate, they would be informed that there is ‘further information’ 

relating to them on the ‘National Surrogacy Register’ (Section 66(4)). 

 

Part 8: Assisted Human Reproduction Regulatory Authority (AHRRA) 

This section of the Digest looks at selected provisions of Part 8 of the Bill regarding the 

establishment, functions etc. of the AHRRA.  The Regulatory Impact Assessment set out the 

background to establishing an independent regulator, including the following: 

“…there have been repeated calls for the establishment of an independent regulatory 

authority for AHR in Ireland. For example, both the Commission on Assisted Human 

Reproduction and the Irish Council for Bioethics recommended the establishment of a 

state-funded regulatory authority that would function independently and transparently and 
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which could be tasked with the registration, licensing and inspection of clinics/individuals 

working with embryonic material and which could develop codes of practice.” 57 

Section 77 provides for the establishment of a regulator in the area of AHR, to be known as An 

tÚdarás Rialála um Atáirgeadh Daonna Cuidithe or in English as the Assisted Human 

Reproduction Regulatory Authority (AHRRA).  Its establishment day shall be set by order of the 

Minister (s.76). 

Section 78 provides for the functions of the AHRRA.  Section 78(1) sets out that its principal 

function would be to protect, promote and, in so far as practicable, ensure the health and 

wellbeing of –  

• Children born, or to be born, as a result of AHR treatment; 

• Persons having, or about to have AHR treatment; and 

• Intending parents. 

The rest of section 78 provides more specifically for the Authority’s functions including those 

related to licensing of AHR treatment providers and research facilities, the publication and 

maintenance of a code of practice in the area and the keeping of the National Donor-Conceived 

Person Register and the National Surrogacy Register.  

Section 79 sets out that the AHRRA is allowed to enter into agreements with another public body 

to fulfil any of its functions.  This appears to implement the intent set out in the Regulatory Impact 

Assessment of the General Scheme that the Health Products Regulatory Authority58 could carry 

out some of the functions of the AHRRA under service-level agreements.59 

A notable provision in relation to ‘immunity from suit’ is included at section 106.  This provides for 

immunity of the AHRRA (or a relevant person) from civil or criminal legal proceedings for anything 

they say or do “in good faith” in the course of the undertaking or purported undertaking of functions 

set out in the Act.  

A relevant person in this section means: 

• A member of the Board or a committee of the Board 

• A person appointed by the Minister to review the performance of the AHRRA (under s.86(2) 

or any employee of theirs 

• The chief executive or any other member of staff of the AHRRA 

• An authorised officer. 

Part 10: Enforcement 

The Bill provides for a number of offences in Part 10, Chapter 8, some of which are highlighted 

above.  They include specific offences of providing false or misleading information to the AHRRA 

(s.148) and Obstruction of the AHRRA/public body that has entered a section 79 agreement with 

the AHRRA (s.149). 

 

 

 
57 Regulatory Impact Assessment of the Assisted Human Reproduction Bill. 
58 The Health Products Regulatory Authority (HPRA) regulates medicines and devices for the benefit of 

people and animals. 
59 Regulatory Impact Assessment of the Assisted Human Reproduction Bill. 

https://www.hpra.ie/
https://www.hpra.ie/
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