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Abstract 

The Land and Conveyancing Law Reform Bill 2021 is a short 
technical bill which, among other things, abolishes the current 
deadlines for registering easements and profits à prendre in a 
particular way. The current deadline is 30 November 2021.  
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1. Background to the Bill  

The Land and Conveyancing Law Reform Bill 2021 was published on Friday 5 November. It was 

not on the Government’s Autumn 2021 Legislative Programme. No pre-legislative scrutiny was 

carried out on the Bill. Given the short space of time between the publication of the Bill and second 

stage debate in the Seanad on Tuesday 9 November it has not been possible to analyse the Bill in 

detail. The Act will come into operation on 30 November 2021. 

It is a technical Bill dealing with the registration of easements or rights of way. It will remove 

current statutory deadlines for the registration of easements in a particular way.1 Conveyancing law 

was reformed in 2009 through the Land and Conveyancing Law Reform Act 20092 and this 

included setting up a new system for the registration of easements. An easement or a profit à 

prendre can be acquired at law by prescription through the registration of a court order, or in 

accordance with s.49A of the Registration of Title Act 1964 (as amended by s.35 of the Land and 

Conveyancing Law Reform Act 2009 (and substituted by s.37 of the Civil Law (Miscellaneous 

Provisions) Act 2011).  The 2009 Act gave a 3-year deadline for claiming an easement or profit á 

prendre by prescription under the former rules. This deadline was amended in turn by s. 38 of the 

Civil Law (Miscellaneous Provisions) Act 2011, which brings the deadline to claim for an easement 

under a simpler system without recourse to the courts up to 30 November 2021. A person looking 

to claim an easement or profit á prendre by prescription from 1 December 2021 must use the 

system set out in the 2009 Act. This Bill will remove this deadline and allow for the simpler system 

to be used. The Bill repeals sections 33 to 39 of the Land and Conveyancing Law Reform Act 

2009. 

It is a very technical area of law so a glossary of terms in the Bill is provided below.  

2. Glossary3   

Term Definition 

Acquired by prescription 
The vesting of a right by reason of the lapse of time e.g. an 
easement.  

Doctrine of lost modern grant 

 

The doctrine by which a court can presume from long user, 
that at some time in the past an easement was granted by 
deed but that the deed has been lost and cannot be 
produced. The acquisition of an easement or profit a 
prendre by prescription at common law and under the 

 

 

1 A PMB entitled the Land and Conveyancing Law Reform (Amendment) Bill 2021 was published on 28 
September 2021 to amend s.38 of the Land and Conveyancing Law Reform Act 2009 to extend the period 
for the registration of easements and profits à prendre.  
2 In part because of the recommendations of the Law Reform Commission in the Report on the Acquisition of 
Easements and Profits À Prendre by Prescription (LRC 66 - 2002) 
3 All definitions are taken from Murdoch and Hunt’s Encyclopedia of Irish Law except for “in gross”, which is 
taken from the Report on the Acquisition of Easements and Profits À Prendre by Prescription (LRC 66 - 
2002) 
 

https://data.oireachtas.ie/ie/oireachtas/bill/2021/140/eng/initiated/b14021s-p-and-c-sent.pdf
https://revisedacts.lawreform.ie/eli/1964/act/16/section/49A/revised/en/html
https://revisedacts.lawreform.ie/eli/2009/act/27/section/35/revised/en/html
https://www.irishstatutebook.ie/eli/2011/act/23/section/37/enacted/en/html#sec37
https://www.irishstatutebook.ie/eli/2011/act/23/section/38/enacted/en/html#sec38
https://data.oireachtas.ie/ie/oireachtas/bill/2021/118/eng/initiated/b11821s.pdf
https://www.lawreform.ie/_fileupload/Reports/rEasements.pdf
https://www.lawreform.ie/_fileupload/Reports/rEasements.pdf
https://www.bloomsburyprofessionalonline.com/view/murdoch_hunt/murdoch_hunt.xml
https://www.lawreform.ie/_fileupload/Reports/rEasements.pdf
https://www.lawreform.ie/_fileupload/Reports/rEasements.pdf
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doctrine of lost modern grant has been abolished: Land and 
Conveyancing Law Reform Act 2009 s.34.  

Easement 
A right enjoyed by the owner of land over the lands of 
another e.g. a right of way, right to water, right to light, right 
of support. Includes a profit à prendre and any right in or 
over water. 

Extinguishment 

 

The ceasing of a right or obligation e.g. an easement is 
extinguished when the dominant and servient tenements 
are united in the same person.  

In gross  
 A right enjoyed “in gross” means a right enjoyed attaching 
to a grantee and independent of any land. An easement 
may not be enjoyed in gross. 

Profit à prendre 
The right of a person to take the produce or part of the soil 
from the land of another person for example sporting and 
fishing rights, sand from the soil, turbary or pasturage. The 
right may be acquired by grant or by prescription.  

Right of way  
The right to pass over the lands of another. A right of way is 
either public or private. 

 

3. What is the problem that the Bill is trying to fix? 

When buying or selling land or property it is obviously important to know what rights of way or 

easements attach to the land and property and who other than the owner can access the land or 

property. The Law Society pointed out that: 

“a typical semi-detached house in the suburbs of a city or town would have a number of 

deemed easements - a right of support, often an easement for the use of a combined 

sewer, a combined surface water drain, a right to light and an easement for overhanging 

gutters.”4 

It also noted that easements in rural areas caused problems; for example, where there are “too 

many owners who would be required to join in a deed of grant of the easement. It is not unusual to 

have up to eight or nine owners of part of an access road.” 

The Property Registration Authority (PRAI) state that: 

“The amendments made to the 2009 Act provides for a scheme of registration of 

easements and profits à prendre acquired by prescription to be made directly to the 

Property Registration Authority under s.49A of the 1964 Act in the manner set out 

herein.  Arising from the transitional provision in s.38(b) of the 2009 Act (as amended), until 

30th November 2021 claims will be grounded upon the law as it existed prior to the 

introduction of the 2009 Act i.e. on one of the three established methods of acquisition5 for 

 

 
4 Law Society of Ireland, ‘Urgent need to review the law relating to easements - Submission to the 

Department of Justice’, May 2021. 

5 At common law, under the doctrine of lost modern grant or under the Prescription Act 1832.  

 

http://www.irishstatutebook.ie/eli/2009/act/27/section/34/
http://www.irishstatutebook.ie/eli/2009/act/27/section/34/
https://www.lawsociety.ie/globalassets/documents/submissions/2021-urgent-review-easements.pdf
https://www.prai.ie/registration-of-easements-and-profits-a-prendre-acquired-by-prescription-under-section-49a/
https://www.lawsociety.ie/globalassets/documents/submissions/2021-urgent-review-easements.pdf
https://www.lawsociety.ie/globalassets/documents/submissions/2021-urgent-review-easements.pdf
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those rights acquired by 1st December 2009, or in the process of being acquired up until 

30th November 2021. 

 

After 1st December 2021 all claims must then be made under the statutory method of 

acquisition provided for in Section 35 of the 2009 Act as the transitional provisions in 

Section 38(b) will by then have expired. Any party who has not registered rights acquired 

under the old law within the transitional period will then have to establish a claim based on 

the 2009 Act.” 

The major issue that the Bill is aiming to fix is that the transitional period in which to register 

easements without the need to go to court is due to end on 30 November 2021. The situation was 

explained by the then Minister for Justice, Heather Humphreys T.D. when she announced her 

intention on 21 September 2021 to introduce a Bill to clarify rights of way. She stated that: 

 

“Prior to the introduction of the 2009 Act (Land and Conveyancing Law Reform Act 2009), 

prescriptive rights of way were usually verified by simple statutory declarations of long use. 

The 2009 Act introduced a new requirement for a prescriptive right to be verified by a court 

order, and registered with the Property Registration Authority (PRA). 

An amendment to the law, made in 2011, provided that, if the prescriptive right was not 

contested by the owner of the land affected by it, the claimant could apply directly to the 

PRA to validate and register their right based on long use. 

The deadline for applications under the old rules made to court, or directly to the PRA, was 

also extended to 30 November 2021. After that deadline, prescriptive rights could still be 

validated and registered, but only under new rules taking effect on 1 December 2021.” 

  
She also stated that the Bill: 

“will remove an upcoming deadline which was a matter of significant concern. The 

amendments are regarding easements, such as rights of way, held by a property owner 

over a neighbour’s land, and profits à prendre. Profits à prendre are other rights over 

another person’s land, such as fishing or shooting rights, that have been acquired by 

‘prescription’, which is by long use as of right, where there is no written deed formally 

granting the right, or the written deed has been lost. 

I am satisfied that, if not addressed, this deadline was likely to lead to a large volume of 

unnecessary court cases to protect rights which have been enjoyed for generations, and to 

cause stress between neighbours, unnecessary legal costs, and added court backlogs.”6 

 

 

 
6 ‘Minister Humphreys to introduce Bill to clarify rights of way’, September 2021. 

 

https://www.justice.ie/en/JELR/Pages/PR21000229
https://www.gov.ie/ga/preasraitis/ae033-minister-humphreys-to-introduce-bill-to-clarify-rights-of-way/
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The Law Society of Ireland highlighted other issues of concern with the coming statutory deadlines. 

It stated that: 

“If an application to validate rights over State land is not lodged before 1 December 2021, 

no application can be made to validate such rights for another 18 years, even where 

someone had been exercising those rights for 50 years or more. The effect of the 

legislation is that someone who currently has rights will be deprived of those rights (or at 

least have no means of registering same) if an application is not made before 1 December 

2021. This could have the effect of making property unsaleable (or greatly reduced in 

value) and is likely to impact most significantly on people who live in isolated locations.”7 

It also commented on foreshore rights and the 60-year period: 

“If an application to register rights over foreshore is not made before 1 December 2021, it 

cannot be made until 2069 i.e. 60 years from 2009. This is the case irrespective of how 

long the rights have been exercised for in the past.” 

 

4. Table of provisions of the Bill  

The main elements of the Bill are summarised below.  

Section Title Effect 

1 Definitions 
In this Act— 
“Act of 2009” means the Land and Conveyancing Law Reform 
Act 2009 
“foreshore” has the meaning assigned to it by section 1 of the 
Foreshore Act 1933; 
“relevant date” means the 1st day of December 2009, being 
the date on which Chapter 1 of Part 8 of the Act of 2009 came 
into operation; 
“State authority” means a Minister of the Government or the 
Commissioners of Public Works in Ireland. 

2 
Amendment of law 
relating to acquisition of 
easements and profits à 
prendre by prescription 

Section 2 provides that, notwithstanding s.34 (repealed by 
section 6(1)) of the Act of 2009, an easement or profit à 
prendre may be acquired by prescription in the following 
manner: 
(a) in a case where the prescription period was completed 
before the relevant date, in accordance with the law that 
applied to the acquisition of an easement or profit à prendre by 
prescription before the relevant date; 
(b) subject to s.3(1), in a case where the prescription period 
was not completed before the relevant date, in accordance 
with the doctrine of lost modern grant as it applies at common 
law. 

3 
Additional provisions 
relating to acquisition of 
easements and profits à 
prendre by prescription 

Section 3 provides that: (a) Subject to subsection (2), where a 
claim to an easement or profit à prendre is made in respect of 
land which is owned by a State authority, the prescription 
period under the doctrine of lost modern grant will be— 
(i) any period of 30 years, or 

 

 
7 Law Society of Ireland, ‘Urgent need to review the law relating to easements - Submission to the 

Department of Justice’, May 2021. 

https://www.lawsociety.ie/globalassets/documents/submissions/2021-urgent-review-easements.pdf
https://revisedacts.lawreform.ie/eli/2009/act/27/revised/en/html
https://revisedacts.lawreform.ie/eli/2009/act/27/revised/en/html
https://www.lawsociety.ie/globalassets/documents/submissions/2021-urgent-review-easements.pdf
https://www.lawsociety.ie/globalassets/documents/submissions/2021-urgent-review-easements.pdf
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(ii) where the land is foreshore, any period of 60 years, 
unless the easement or profit à prendre had been acquired 
before the land was owned by that State authority or any other 
State authority. 
(b) Subject to subsection (2), where a claim to an easement or 
profit à prendre is made in respect of land which was foreshore 
and has ceased to be foreshore but remains in the ownership 
of the State, the prescription period under the doctrine of lost 
modern grant will be— 
(i) any period of 60 years, or 
(ii) any period of 30 years after the land ceased to be 
foreshore, at the election of the person making the claim. 

(2) Subsection (1) will not apply to a claim that falls under 

section 2(a). 

4 
Extinguishment of 
easements and profits à 
prendre 

Section 39 (repealed by section 6(1)) of the Act of 2009 was 
without prejudice to the application of the common law with 
regard to the extinguishment of an easement or profit à 
prendre howsoever or whenever acquired and, accordingly, 
the common law will apply to such extinguishment. 

5 Amendment of section 
49A of Registration of 
Title Act 1964 

Section 5 provides that section 49A (inserted by s.41 of the 
Civil Law (Miscellaneous Provisions) Act 2011) of the 
Registration of Title Act 1964 is amended by— 
(a) the substitution of the following subsection for subsection 
(1): 
“(1) Where a person claims to be entitled to an easement or 
profit à prendre by prescription, the person may apply to the 
Authority and the Authority, if satisfied that there is such an 
entitlement to the easement or profit à prendre may, subject to 
subsections (2) and (3), cause it, as 
may be appropriate, to be— 
(a) registered as a burden under s.69(1)(jj), or 
(b) entered in the register pursuant to s.82 or, in the case of a 
profit à prendre in gross, in the register of ownership 
maintained under s.8(b)(i), or both.”, 
and 
((b) the addition of the following subsection: 

“(3) Subsection (2) shall not apply to profits à prendre in 

gross.” 

6 Repeals and savers 
Section 6 provides that: (1) Sections 33 to 39 of the Land and 
Conveyancing Law Reform Act 2009 are repealed. 
s.33 deals with Interpretation of Chapter 1 Easements and 
profits à prendre 
s.34 deals with Abolition of certain methods of prescription. 
s.35 deals with Acquisition of easements and profits à prendre 
by prescription. 
s.36 deals with tenancies  
s.37 deals with incapacity 
s.38 deals with the application of sections 34 to 37. 
s.39 deals with extinguishment  
(2) Nothing in this Act (including the repeals effected by 
subsection (1)) shall affect— 
(a) any proceedings in which a claim to an easement or profit à 
prendre by prescription is made, or 
(b) an application for the registration of an easement or profit à 
prendre under section 49A of the Registration of Title Act 
1964, that are pending upon the coming into operation of this 
Act (including claims referred to in paragraph (b) of section 38 
(repealed by subsection (1)) of the Act of 2009). 

https://revisedacts.lawreform.ie/eli/1964/act/16/revised/en/html#SEC49A
https://revisedacts.lawreform.ie/eli/1964/act/16/revised/en/html#SEC49A
https://www.irishstatutebook.ie/eli/2011/act/23/section/41/enacted/en/html
https://www.irishstatutebook.ie/eli/2009/act/27/section/33/enacted/en/html#sec33
https://www.irishstatutebook.ie/eli/2009/act/27/section/34/enacted/en/html#sec34
https://www.irishstatutebook.ie/eli/2009/act/27/section/35/enacted/en/html#sec35
https://www.irishstatutebook.ie/eli/2009/act/27/section/36/enacted/en/html#sec36
https://www.irishstatutebook.ie/eli/2009/act/27/section/37/enacted/en/html#sec37
https://www.irishstatutebook.ie/eli/2009/act/27/section/38/enacted/en/html#sec38
https://www.irishstatutebook.ie/eli/2009/act/27/section/39/enacted/en/html#sec39
https://revisedacts.lawreform.ie/eli/1964/act/16/section/49A/revised/en/html
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7 Short title, construction 
and commencement 

Section 7 provides that the Act can be cited as the Land and 
Conveyancing Law Reform Act 2021. This Act (other than s.5) 
and the Land and Conveyancing Law Reform Act 2009 will be 
construed as one Act. 
The Act will come into operation on 30 November 2021. 

Source: Library & Research Service, 2021  

5. Further reform of the area needed  

Minister Heather Humphreys also outlined her commitment to more comprehensive reform in this 

area, saying: 

"The amending Bill will address the most pressing need by removing the end of November 
deadline. However, it is clear that more wholesale reform is needed. I intend to establish a 
time bound review that will identify the best long-term, sustainable provisions for the law in 
this area."8 
 

The Law Society of Ireland has also highlighted areas which should be looked at further, including 

incapacity and easements.9 Academics and practitioners10 have also pointed out deficiencies in the 

current law and a need for more reform in the area.  

 

 

 

 

 

 
8 ‘Minister Humphreys to introduce Bill to clarify rights of way’, September 2021. 

9 Law Society of Ireland, ‘Urgent need to review the law relating to easements - Submission to the 
Department of Justice’, May 2021. 

10 Peter Bland SC, ‘A “Hopeless Jumble”: The Cursed Reform of Prescription’ (Conveyancing and Property 
Law Journal 2011); John Mee (UCC), ‘Reforming the Law of Prescription: A Cautionary Tale from Ireland’ 
(2015). 
 

https://www.gov.ie/en/press-release/ae033-minister-humphreys-to-introduce-bill-to-clarify-rights-of-way/
https://www.gov.ie/ga/preasraitis/ae033-minister-humphreys-to-introduce-bill-to-clarify-rights-of-way/
https://www.lawsociety.ie/globalassets/documents/submissions/2021-urgent-review-easements.pdf
https://www.lawsociety.ie/globalassets/documents/submissions/2021-urgent-review-easements.pdf
https://www.lawsociety.ie/globalassets/documents/submissions/peter-bland-hopeless-jumble.pdf
https://papers.ssrn.com/sol3/papers.cfm?abstract_id=2745365
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