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Summary 

• Remote hearings have been introduced rapidly in Irish courts, and in many other 
jurisdictions, in response to the Covid-19 pandemic.  

• There is some suggestion that the Irish IT Courts system was unprepared for rapid change. 

• In Ireland, the use of remote hearings has largely been confined to the Supreme Court, 
Court of Appeal and High Court.  

• Remote hearings are less suited to use in the Circuit Court and District Court. Legislative 
reform is possibly required to facilitate the use of remote hearings in these courts. Certain 
reforms have been proposed by the Civil Law and Criminal Law (Miscellaneous Provisions) 
Bill 2020. 

• Remote hearings are an adequate, if not ideal, replacement for physical hearings, and their 
use will help to avoid significant delays that might otherwise develop. There may also be 
associated benefits to the use of remote technology. 

• However, remote hearings may create significant difficulties for parties who are not legally 
represented or for those who are otherwise vulnerable, potentially raising issues in relation 
to fair procedures and access to justice.  

• The use of remote technology increases the possibility of an intentional or accidental 
breach of privacy. 

• Some individuals may not have access to the requisite technology and may not be 
sufficiently technologically literate. 

• The use of remote hearings in criminal matters may pose significant additional problems, 
and there is a general consensus that such hearings are better suited to civil matters.  

• The large majority of studies on this subject have been produced internationally, and these 
conclusions would benefit from further domestic study.  
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Introduction 

The social distancing measures imposed in response to the Covid-19 pandemic have necessitated 

a rapid reform in the way justice is administered in Ireland. In responding to this crisis, the Courts 

Service, though initially hearing urgent matters only, has ensured that the courts system remained 

operational at all times. The use of remote hearings is a central feature of the Courts Service’s 

response, and they allow cases to be heard while limiting physical contact between parties. Certain 

legislative reforms may be necessary to facilitate the use of remote hearings in the Circuit Court 

and District Court, and many of these reforms are addressed by the provisions of Civil Law and 

Criminal Law (Miscellaneous Provisions) Bill 2020. 

The use of remote hearing technology in courtrooms has been the subject of various international 

studies, both in the context of the gradual technological reform in international legal systems and 

more recently, assessing the impact of the rapid changes brought about by Covid-19. Several 

‘rapid reviews’ have been conducted in the UK to assess the impact of this change on court users.  

While the introduction of remote hearings has been viewed as an adequate, if not ideal, substitute 

to physical hearings, concerns have been raised regarding the potential impact of these reforms on 

lay litigants and vulnerable court users. There are also concerns regarding the potential impact on 

personal privacy and whether remote hearings are well suited to criminal proceedings. The large 

majority of studies on this subject have been produced internationally, and these conclusions 

would benefit from further domestic study.  
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Remote hearings – an overview 

There are two forms of virtual or remote hearing. The first is a physical hearing that takes place in 

a court room into which some participants are linked by video. Until recently, this was the most 

common form of remote hearing. Utilised for several decades, the courts have used this 

technology to facilitate the giving of evidence by expert and/or vulnerable witnesses, and for bail 

hearings. The second form of remote hearing, which had been somewhat rare until the advent of 

restrictions implemented during the Covid-19 pandemic, is a form of hearing where all parties 

participate remotely using a form of video conferencing.  

Professor Richard Susskind, IT Adviser to the Lord Chief Justice of England and Wales, has 

written extensively on the subject of online justice and remote courts. In his 2019 book Online 

Courts and the Future of Justice1 he notes that the departure from physical hearings will become 

more prevalent in future; and that the technology to facilitate this is rapidly improving. While Prof. 

Susskind’s analysis was written before the Covid-19 pandemic, it indicates that many of the 

changes adopted by courts throughout the world over the past five months were inevitable, and 

several commentators have noted that a significant number of changes that are currently being 

implemented are likely to be retained.2 However, the rate at which change has been forced on 

courts was entirely unforeseeable and unprecedented; the changes have marked a significant 

departure from the “evolutionary and incremental” system of reform usually preferred by the legal 

profession.3 

  

 
1 Richard Susskind, Online Courts and the Future of Justice. Oxford: OUP, 2019. 

2 See for example the comments of Ciara Murphy, Chief Executive of The Bar of Ireland, who indicated that 
“The Covid-19 impacts are many, and chief among them is the pivot to technology. New norms are already 
establishing that will endure post Covid, making practice at the Bar more efficient and enabling the 
profession to pursue higher-value and more purposeful tasks.” Ciara Murphy, ‘Impact of Covid-19’, The Bar 
Review, Volume 25; Number 4 – July 2020, p. 97.  

3 Ibid., pp 44-45. 

http://www.susskind.com/
https://www.lawlibrary.ie/media/lawlibrary/media/The-Bar-Review-July-web-FINAL-JULY-2020-for-issue.pdf
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ICT in Irish courts – capability and capacity 

In April 2019, the Courts Service published an organisational capability review, testing the capacity 

and capability of the Service against a series of best practice statements. The review assessed the 

capacity of the Courts’ IT systems to facilitate the introduction of an ‘eCourt’ service.4 While there 

was a divergence of views internally within the Courts Service on what an eCourt environment 

would or should look like in practice, the primary areas of focus involved:  

• moving away from an over-reliance on paper files in courtroom settings;  

• sharing of information by automated means between court jurisdictions and wider justice 
agencies; 

• speeding up trial processes from pre-trial to conclusion by developing centralised case 
management and document management systems; and  

• by using audio and video-conferencing technologies. 

The review was critical of the existing information and communications technology (ICT) systems 

used by the Courts Service: 

“ICT in the Courts Service requires particular attention because it is not resourced and 

configured to deliver effectively for the organisation across its key business functions. In 

particular, many features of its current ICT systems are not fit for purpose, and are unsuited 

for managing, administering and delivering services in an efficient and effective manner. 

Overall, the current ICT state is in part a legacy of uneven strategy and inadequate 

investment, and these matters will have to be addressed in a planned and consistent 

manner over the years ahead.”5  

Additionally, the review noted that “confidence in the current ICT state is very low across all 

internal user groups”.6 

When speaking at the launch of the pilot remote hearing scheme in April 2020, Chief Justice Frank 

Clarke noted:  

“… while other jurisdictions have started or announced the commencement of remote 

hearings, in many cases they were coming from a significantly higher technology base than 

us”.7  

In an interview given just before the implementation of Covid-19 restrictions in March 2020, the 

CEO of the Courts Service, Angela Denning, described upscaling Courts’ IT as a “top priority”, and 

stated that “our civil and family law IT systems are on their knees”.8 These comments appear to 

 
4 Courts Service Organisational Capability Review, April 2019. 

5 Ibid., p. 18. 

6 Ibid., p. 63. 

7 The Courts Service, ‘Virtual Remote Courts Piloted in Ireland this morning’, Press Release, 20 April 2020.  

8 See Anne-Marie Hardiman, ‘Access to justice for all’, The Bar Review, Volume 25(2), April 2020 pp 39-41. 

http://www.courts.ie/Courts.ie/library3.nsf/(WebFiles)/14F8125FE379217B802583DF005B6BC8/$FILE/Organisational%20Capability%20Review%20Report.pdf
https://beta.courts.ie/content/virtual-remote-courts-piloted-ireland-morning
https://www.lawlibrary.ie/media/lawlibrary/media/TheBarReview_April2020_Web-1.pdf
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indicate that there were pre-existing insufficiencies in the information technology (IT) systems in 

place in the Courts which made a rapid response to the changing circumstances more difficult.9 

Recent developments that facilitated the introduction of remote hearings 

In July 2017, the Department of Public Expenditure and Reform (DPER) undertook a spending 

review10 of the Courts Service as part of a wider programme of reviews across the civil service. 

The report highlighted the positive developments undertaken in a number of key areas including 

the deployment of technological innovations such as digital audio recording and video 

conferencing facilities within courtrooms.  

Notably, the spending review highlighted that civil law practitioners were more comfortable with the 

use of technology in the courtroom (including the use of remote hearings) than criminal law 

practitioners:  

“There may be a clear divide between the criminal and civil law practitioners regarding their 

eagerness to engage with eCourt requirements. It has been suggested to the Review Team 

that legal professionals on the criminal side are generally resistant to engaging with 

technology in a substantive day-to-day manner and insist overwhelmingly on face-to-face 

dealings with their clients, whereas civil law practitioners and court users readily embrace 

technology as demonstrated in the area of family law and e-licensing”.11  

Since the spending review, and prior to the Covid-19 pandemic, a PEXIP video-streaming system 

was installed in several video-capable courtrooms around Ireland. The Courts Service had been 

using this system regularly to facilitate the provision of remote witness evidence.12 The PEXIP 

system facilitated the move to remote hearings during the Covid-19 lockdown.13 

  

 
9 See Dr. Rónán Kennedy, ‘Why have Irish courts been slow to move online during the crisis?’, RTÉ 

Brainstorm, 9 April 2020. 

10 ‘Courts Service Sending Review’, July 2017. 

11 Ibid., p. 67. 

12 A&L Goodbody, ‘Covid-19: Remote Courts - What to expect’, April 2020. 

13 The Courts Service, ‘Virtual Remote Courts Piloted in Ireland this morning’, 20 April 2020. 

https://www.rte.ie/brainstorm/2020/0408/1129292-ireland-courts-online-coronavirus/
http://www.courts.ie/Courts.ie/library3.nsf/(WebFiles)/BEF6DA9DF5CA26F880258163003C8CAA/$FILE/Spending%20Review%20-%20Courts%20Service%20Reform%20-%20July%202017.pdf
https://www.algoodbody.com/files/uploads/news_insights_pub/COVID-19_-_Remote_Courts_-_What_to_expect.pdf
https://beta.courts.ie/content/virtual-remote-courts-piloted-ireland-morning
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Impact and response to Covid-19 pandemic 

In March 2020, the Courts Service introduced measures to scale back the work of the Courts. The 

Courts did not close entirely at any point during the Covid-19 lockdown period.14 During the initial 

stages, only urgent cases and those that did not involve a jury were allowed to proceed or 

commence. Additionally, all court judgments delivered from March (and into the foreseeable future) 

were delivered electronically or by post.  

The Chief Justice and Presidents of the jurisdictions established a working group of judges to look 

at the practicalities of using virtual meeting room (VMR) technology, driven by PEXIP, to hear 

cases.15 There was some limited testing of the new technology over the two-week Easter 

vacation,16 and remote hearings were then piloted in the Easter term, beginning 20 April 2020. The 

first remote hearings took place in ‘virtual courtrooms’,17 with judges, practitioners and parties 

being present in court via remote video technology.18  

In a statement published on 10 July 2020, Chief Justice Frank Clarke noted plans to further 

increase the number of remote hearings offered by the Courts Service. Most appeals before both 

the Supreme Court and the Court of Appeal have to date been conducted remotely, save for a 

small number where a physical hearing was considered necessary.19 This situation will continue for 

the foreseeable future.20  

The President of the High Court, Ms. Justice Mary Irvine indicated in a statement published on 17 

July 2020 that, to preserve courtrooms for those cases that can only be dealt with by way of a 

physical hearing, steps are underway to ensure that “all proceedings and applications as may 

justly be determined without oral evidence will be heard remotely.”21 There is a specific High Court 

Practice Direction for all claims in which oral evidence will be given.22 Ms Justice Irvine noted that 

a significant benefit of transferring work to remote platforms would be that “remote hearings should 

be ‘Covid-19 proof’ in the event that a second wave of the virus leads to the introduction of new or 

additional health and safety restrictions”. 

 

 
14 The Courts Service, ‘Guidance for Participants at Remote Supreme Court Hearings’, 23 April 2020. 

15 ‘Courts working group for virtual meeting room tech’, Law Society Gazette, 17 April 2020. 

16 ‘Life in technicolour’, Law Society Gazette, 8 May 2020. 

17 The Courts Service, ‘Virtual Remote Courts Piloted in Ireland this morning’, 20 April 2020. 

18 The development was welcomed by then Minister for Justice and Equality, Charlie Flanagan, ‘Minister 
Flanagan welcomes Supreme Court’s first use of video technology to hear case remotely’ 20 April 2020. 

19 Guidance recently published by the Court of Appeal states that while the Court will have due regard to any 
objection to an appeal being heard remotely, it may nevertheless direct that the appeal proceed remotely. 

20 Statement from the Chief Justice, Frank Clarke, ‘Courts planning to safely expand hearings’, 10 July 2020. 

21 ‘Statement of the President of the High Court’, 17 July 2020. Further, Ms. Justice Irvine stated “It is hoped 
that by the start of October 2020, all High Court courtrooms will be capable of being used for either physical 
or remote hearings thus maximising their potential usage.” 

22 Practice Direction for all claims (excluding personal injury claims) in which oral evidence will be given, 7 
July 2020.   

https://beta.courts.ie/news/guidance-participants-remote-supreme-court-hearings-23042020
https://www.lawsociety.ie/gazette/top-stories/courts-working-group-examines-virtual-meeting-room-tech/
https://www.lawsociety.ie/gazette/in-depth/virtual-courts/
https://beta.courts.ie/content/virtual-remote-courts-piloted-ireland-morning
https://merrionstreet.ie/en/News-Room/Releases/Minister_Flanagan_welcomes_Supreme_Court%E2%80%99s_first_use_of_video_technology_to_hear_case_remotely.html
https://merrionstreet.ie/en/News-Room/Releases/Minister_Flanagan_welcomes_Supreme_Court%E2%80%99s_first_use_of_video_technology_to_hear_case_remotely.html
https://beta.courts.ie/news/court-appeal-notice-regarding-remote-hearings-15052020
https://beta.courts.ie/content/courts-planning-safely-expand-hearings-statement-chief-justice
https://beta.courts.ie/covid-19-response-updates
https://beta.courts.ie/content/practice-direction-all-claims-excluding-personal-injury-claims-which-oral-evidence-will-be
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The appropriateness of remote hearings  

Ms Justice Baker, Judge of the Supreme Court23 and Mr Justice Birmingham, President of the 

Court of Appeal24 have both noted that remote hearings are best suited for appellate courts. 

Establishing a remote regime has been a more problematic prospect for the Circuit Court and 

District Court.25 The Chief Justice, Frank Clarke took a similar view, acknowledging that remote 

hearings are not suitable for every type of case. He also noted that remote hearings have been 

particularly useful in the hearing of preliminary applications and in case management. He indicated 

that these are likely to remain a feature of the courts for these purposes, even after all restrictions 

have been lifted.26 

Remote hearings are not well suited to certain matters; for example, those that require evidence to 

be elicited from witnesses, instances where cross-examination in person would be critical and in 

matters that require a jury. There are additional, significant difficulties in the use of remote hearings 

for criminal matters, and in matters involving lay litigants and other vulnerable people. 

Legislative limitations and calls for reform 

The President of the District Court, Judge Colin Daly, has drawn attention27 to legislative limitations 

that require a judge to be sitting ‘in person’, stating that the law currently “… requires a judge to be 

sitting in a place within his or her district, in order to hold that court properly. This requires the 

judge to travel physically to the court … but we cannot commence a case without physically 

attending at a court office”.28  

Judge Daly proposed that the solution to some of these difficulties may be “… new legislation 

specific to the electronic filing of documents or the holding of remote courts”. He also noted the 

difficulties associated with enforcing the in camera rule29 during remote hearings, and in ensuring 

that those involved do not record or publish material. It was suggested that legislative reform may 

address these issues.30 

Oonagh Buckley, Deputy Secretary General, Department for Justice and Equality, also took part in 

the One Family webinar on reform of the Irish family law system. She responded to the comments 

of the judge by stating that the Department was conscious of the need for legislative reform in this 

area and was “working very anxiously on those”. Ms. Buckley also stated that “separately, there is 

 
23 Ms. Justice Marie Baker, ‘Remote Court Hearings and Data Protection’, EJTN Judicial Training on Data 

Protection, 8 June 2020. 

24 ‘Court of Appeal delays caused by Covid-19 not ‘catastrophic’, The Irish Times, 2 May 2020. 

25 The Courts Service, ‘Virtual Remote Courts Piloted in Ireland this morning’, 20 April 2020. 

26 Statement from the Chief Justice, Frank Clarke, ‘Courts planning to safely expand hearings’, 10 July 2020. 

27 One Family, Webinar on Building a Family Law System for Families, as partially reported in, ‘‘Old culture’ 
of settling on court steps is gone forever’, Law Society Gazette, 3 July 2020. 

28 Note - the quotation used by the author of the Law Society Gazette article incorrectly refers to s. 26 of the 
Courts of Justice Act 1953, when the correct section is section 27. 

29 Where a case is heard in camera, the public must be excluded; the only persons permitted to be present 
are the parties directly concerned, their legal representatives and officers of the court. 

30 One Family, Webinar on Building a Family Law System for Families, as partially reported in, ‘‘Old culture’ 
of settling on court steps is gone forever’, Law Society Gazette, 3 July 2020. 

file://///oireachtas.local/dfs/staff/HalpinR/Notes/C/2Fwww.ejtn.eu/PageFiles/18795/Remote%20Court%20Hearings%20and%20Data%20Protection.pdf
https://www.irishtimes.com/news/crime-and-law/court-of-appeal-delays-caused-by-covid-19-not-catastrophic-1.4242999
https://beta.courts.ie/content/virtual-remote-courts-piloted-ireland-morning
https://beta.courts.ie/content/courts-planning-safely-expand-hearings-statement-chief-justice
https://onefamily.ie/webinar-building-a-family-law-system-for-families-recording-now-available/
https://www.lawsociety.ie/gazette/top-stories/old-culture-of-settling-cases-on-court-steps-is-gone-forever/
https://www.lawsociety.ie/gazette/top-stories/old-culture-of-settling-cases-on-court-steps-is-gone-forever/
http://www.irishstatutebook.ie/eli/1953/act/32/enacted/en/print#sec26
http://www.irishstatutebook.ie/eli/1953/act/32/enacted/en/print#sec26
http://www.irishstatutebook.ie/eli/1953/act/32/enacted/en/print#sec27
https://onefamily.ie/webinar-building-a-family-law-system-for-families-recording-now-available/
https://www.lawsociety.ie/gazette/top-stories/old-culture-of-settling-cases-on-court-steps-is-gone-forever/
https://www.lawsociety.ie/gazette/top-stories/old-culture-of-settling-cases-on-court-steps-is-gone-forever/
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a civil law amendments bill that is being actively worked on that should underpin and do more of 

those things for the longer term, relating to things like statements of truth, e-filing and so on, and 

indeed remote courts, so those will be hugely important to the work of the District Court 

particularly”.31 

Reform of this area is proposed by the Civil Law and Criminal Law (Miscellaneous Provisions) Bill 

2020. The Bill proposes to reform certain legislative provisions and to facilitate the use of remote 

technology in civil and criminal matters. These reforms address the principal concerns raised by 

Judge Daly, relating to the ability of a judge of the District Court or Circuit Court to sit outside of 

their district,32 and the creation of the offence of recording a hearing without the permission of the 

Court.33  

The Bill proposes that the Court may specify the electronic communication technology by which 

the proceedings are to proceed. If proceeding with the matter by remote hearing is deemed unfair 

to the parties or contrary to the interests of justice, the Court may revoke the direction to participate 

in a remote hearing. Section 11(7) proposes that it shall be an offence to interfere with or obstruct 

the electronic communications employed in the proceedings or to make any recording of the 

proceedings without the permission of the Court. 

Part 4 of the Bill proposes reforms to criminal procedure. Section 23 proposes to broaden the 

circumstances in which video links may be used in criminal matters. Section 25 proposes that, for 

the various application-types permitted in this Bill, any person other than the accused may, with the 

leave of the court, give evidence over a live video link. Section 26 proposes that the Supreme 

Court and the Court of Appeal in criminal proceedings may, of its own motion or on the application 

of any of the parties, direct that the proceedings proceed by remote hearing. Subsection (4) 

proposes that if proceeding with the matter by remote hearing is deemed unfair to the parties or 

contrary to the interests of justice, the Court may revoke the direction to participate in a remote 

hearing. Subsection (7) proposes the creation of a new offence of interfering with or obstructing the 

electronic communications technology used in a remote hearing under this section. It is also 

proposed that it shall be an offence to record the proceedings, without the prior permission of the 

Court. 

Technology and processes used for remote hearings 

The technology used for remote hearings is widely adaptable and may be individualised for those 

involved. A virtual meeting room (VMR) is set up for the purpose of each court sitting. As noted 

above, the Courts Service use a VMR service that uses the PEXIP video-streaming application. 

The software runs on tablets, PCs, laptops and smartphones. Parties can join a PEXIP VMR 

session from a range of other video-streaming service providers, including Skype, Zoom, Cisco 

Webex and Teams, without the requirement for all parties to use either the same application or a 

managed integration tool to connect. The in-court hardware is that which is usually used for video-

links to prisons and video conferences with remote witnesses. 

 
31 Ibid. 

32 Section 11 of the Bill. 

33 Ibid. 
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Once a case qualifies for hearing, the Courts Service provides each of the parties to the case with 

the details outlining the hardware requirements and log-in details needed to log-in on the day of 

the hearing. Each new hearing date requires updated log-in details to be provided. 

The registrar remains in the courtroom for the duration of the hearing, with some or all other 

participants logging in remotely.34 The judge(s) may be logged in remotely or may be in the 

courtroom with the registrar, observing the relevant physical-distancing guidelines. The parties’ 

legal teams (solicitors and barristers) will be connected remotely, from their respective homes or 

offices. Media and other members of the public may also attend the physical courtroom in which 

the proceedings will be aired, should they wish to do so, while maintaining social distancing rules.  

Members of the Court participating remotely have two devices. The first enables the members of 

the Court to participate in and view the hearing. A separate device is available to allow for access 

to documents which have been filed electronically. However, to date, users have found that the 

facility on PEXIP to present a document on the screen while the Court is being addressed has not 

been a particularly effective way of making reference to written materials.35 

If an oath or affirmation needs to be sworn on the Bible or other text, a copy of that text will need to 

be physically with the person swearing and it should be shown to the court. All such oaths and 

affirmations will have the same effect as in a normal court.36 

The Law Society of Ireland (LSI) has voiced concerns about what it sees as the limitations of the 

technological platform being employed by the Courts Service.37 LSI nominees on Courts User 

Groups, who had been involved in the experimental moot courts to prepare for remote hearings, 

took the view “… that these stopgap tech measures cannot fill the gap in the justice system caused 

by the COVID-19 suspension, in all but the most urgent court sittings.”38 

  

 
34 Some parties may find it difficult to participate due to ‘digital disadvantage’, caused by an inability to 

access and/or use the required technology. This point is discussed in more detail below. 

35 ‘Guidance for Participants at Remote Supreme Court Hearings’, 23 April 2020 

36 ‘Courts working group for virtual meeting room tech’, Law Society Gazette, 17 April 2020; ‘Life in 
technicolour’ Law Society Gazette, 8 May 2020; Conduct of Proceedings in the Supreme Court (COVID-
19); ‘Virtual Remote Courts Piloted in Ireland this morning’, 20 April 2020; ‘Guidance for Participants at 
Remote Supreme Court Hearings’, 23 April 2020; Dillon Eustace, ‘Remote Hearings in the High Court – A 
Practical Review,’ June 5 2020. Reform of oaths and affirmations is proposed in the Civil Law and Criminal 
Law (Miscellaneous Provisions) Bill 2020. 

37 ‘Law Society airs concerns about stopgap technology,’ Law Society Gazette, 06 May 2020. 

38 President of the Law Society of Ireland, Michele O'Boyle, President's Bulletin, 05 May 2020; President of 
the Law Society of Ireland, Michele O'Boyle, President's Bulletin, 28 April 2020. 

https://beta.courts.ie/ga/node/2875
https://www.lawsociety.ie/gazette/top-stories/courts-working-group-examines-virtual-meeting-room-tech/
https://www.lawsociety.ie/gazette/in-depth/virtual-courts/
https://www.lawsociety.ie/gazette/in-depth/virtual-courts/
https://beta.courts.ie/content/conduct-proceedings-supreme-court-covid-19
https://beta.courts.ie/content/conduct-proceedings-supreme-court-covid-19
https://beta.courts.ie/content/virtual-remote-courts-piloted-ireland-morning
https://beta.courts.ie/ga/node/2875
https://beta.courts.ie/ga/node/2875
https://www.dilloneustace.com/legal-updates/remote-hearings-in-the-high-court-a-practical-review
https://www.dilloneustace.com/legal-updates/remote-hearings-in-the-high-court-a-practical-review
https://www.lawsociety.ie/gazette/top-stories/law-society-airs-concerns-about-stopgap-tech-measures/
http://blackhall.newsweaver.ie/eshot/800ve4pa4wt
http://blackhall.newsweaver.ie/eshot/1u7u6bzv651


Oireachtas Library & Research Service | L&RS Note       10 

 

Remote hearings - an adequate solution? 

The feedback provided thus far from the majority of judges and practitioners in Ireland is that, while 

remote hearings are not preferable to physical hearings, they are an adequate substitute under the 

current circumstances.39 The speed with which existing systems had to be adapted, and new 

systems created means that the processes will be imperfect and, thus far, subject to limited 

testing. As noted by the Chief Justice on 22nd July, 2020, “The courts have implemented five years’ 

of change, thinking, planning and actions in the space of five recent months”.40 In devising a 

remote hearing system, the Irish courts have taken into consideration certain difficulties that may 

arise when using remote technology.  

Firstly, practice directions and statements made by the Chief Justice have repeatedly 

acknowledged the constitutional requirement of open justice.41 Article 34.1 of the Irish Constitution 

states:  

“Justice shall be administered in courts established by law by judges appointed in the 

manner provided by this Constitution, and, save in such special and limited cases as may 

be prescribed by law, shall be administered in public.” 42  

 
39 Mr Justice David Barniville, Judge of the High Court, who presided over some of the first hearings to be 

held remotely, said they had “worked fine”, and though they were not preferable to physical hearings. 
‘Coronavirus: Judge hopes more High Court cases can be heard remotely,’ The Irish Times, May 5, 2020. 
Mr. Justice George Birmingham noted some of the shortcomings of remote hearings; “With the best will in 
the world, remote hearings are not the same as hearings in a courtroom. … Hearings in the Court of 
Appeal involve quite informal exchanges between the advocates and the judges, almost like a 
conversation…That doesn’t really happen in the same way. Judges have to limit their interventions, and 
time them, because otherwise you end up with people speaking over each other.” ‘Court of Appeal delays 
caused by Covid-19 not ‘catastrophic’, The Irish Times, 02 May 2020, quoting Mr Justice George 
Birmingham, President of the Court of Appeal; ‘Remote hearings: judge urges parties to inform court of 
settlements’, The Irish Times, May 14 2020, quoting Mr Justice Brian O’Moore, Judge of the High Court; 
Irish law firm Arthur Cox have stated that “Remote hearings have proven to be effective and efficient in 
ensuring the continued operation of the Courts and the administration of justice during the COVID-19 
crisis.” ‘COVID-19: Remote Hearings – your questions answered’ 27 May 2020. Similar comments were 
made by Dillon Eustace (“the remote hearings have been running very well in circumstances where they 
have been rolled out quickly”.)  

40 ‘Five years of change in court services implemented in five months – Clarke’, Law Society Gazette, 22 July 
2020. 

41 The Courts Service, ‘Court Of Appeal - Notice regarding Remote Hearings,’ 15 May 2020. 

42 The rationale for this provision was explained by Hogan J. in Allied Irish Bank Plc v. Tracey (No. 2) [2013] 
IEHC 242, para. 22: “The open administration of justice is, of course, a vital safeguard in any free and 
democratic society. It ensures that the judicial branch is subjected to scrutiny and examination and helps to 
promote confidence in the fair and even handed administration of justice. Any system of secret court 
hearings could pave the way for judicial arrogance, overbearing judicial conduct and abuse.” The essential 
role of the press in this process was emphasised by Keane J. (as he then was) in Irish Times v. Ireland 
[1998] 1 I.R. 359 at p.409: “Justice must be administered in public, not in order to satisfy the merely 
prurient or mindlessly inquisitive, but because, if it were not, an essential feature of a truly democratic 
society would be missing. Such a society could not tolerate the huge void that would be left if the public had 
to rely on what might be seen or heard by casual observers, rather than on a detailed daily commentary by 
press, radio and television. The most benign climate for the growth of corruption and abuse of powers, 
whether by the judiciary or members of the legal profession, is one of secrecy.” (emphasis added). 

https://www.irishtimes.com/news/crime-and-law/coronavirus-judge-hopes-more-high-court-cases-can-be-heard-remotely-1.4244111
https://www.irishtimes.com/news/crime-and-law/court-of-appeal-delays-caused-by-covid-19-not-catastrophic-1.4242999
https://www.irishtimes.com/news/crime-and-law/court-of-appeal-delays-caused-by-covid-19-not-catastrophic-1.4242999
https://www.irishtimes.com/business/retail-and-services/remote-hearings-judge-urges-parties-to-inform-court-of-settlements-1.4253503
https://www.irishtimes.com/business/retail-and-services/remote-hearings-judge-urges-parties-to-inform-court-of-settlements-1.4253503
https://www.arthurcox.com/COVID-19/litigation-dispute-resolution-and-investigations/covid-19-remote-hearings-your-questions-answered/
https://www.dilloneustace.com/legal-updates/remote-hearings-in-the-high-court-a-practical-review
https://www.lawsociety.ie/gazette/top-stories/five-years-of-change-in-court-services-implemented-in-five-months--clarke/
https://beta.courts.ie/news/court-appeal-notice-regarding-remote-hearings-15052020
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As noted by the authors of Kelly: The Irish Constitution, “The ‘special and limited cases’ admitting a 

restriction on the publicity of the administration of justice are not numerous, although the 

Oireachtas increasingly has given the courts a discretion to direct that particular types of cases be 

heard otherwise than in public”.43 In addition to the limitations that may be imposed by legislation, 

the court has jurisdiction to direct that certain cases be heard in camera, and to limit public access 

in matters where it is necessary to do so to protect constitutional rights.44 

In an attempt to comply with this constitutional principle, provision has been made for journalists to 

have access to remote hearings, where appropriate. Additionally, media and other members of the 

public may also attend the physical courtroom, while maintaining social distancing rules, and 

proceedings may be broadcast.45  

Second, the most recent plans for the functioning of the High Court in the coming legal terms 

acknowledge that remote hearings may not be suitable for people who are not legally 

represented.46 Provision is being made to allow for physical hearings in instances where matters 

are deemed unsuitable for a remote hearing. Many litigants in person (lay litigants) experience 

significant difficulties when taking part in remote hearings, as detailed below.  

It must also be noted that there may be times where a remote hearing is a preferable option, and 

that there are certain benefits to hearing a case remotely.  

Benefits of remote hearings 

Reduced delays 

A central issue to be considered when assessing the use of remote hearings in the context of 

Covid-19 restrictions is delay. It is a truism that justice delayed is justice denied; “Where there is 

delay the whole quality of justice deteriorates”.47 In Ireland, it is a well-established principle of 

constitutional justice that citizens using the Courts have a right to a reasonably prompt decision.48 

 
43 Gerard Hogan, Gerry Whyte, David Kenny and Rachael Walsh, Kelly: The Irish Constitution, Dublin: 

Bloomsbury Professional, 2018, para. [6.1.305]. 

44 “O’Donnell J in Gilchrist v Sunday Newspapers [2017] IESC 18 held that the presence or absence of 
statutory provision for hearings otherwise than in public in a particular context is a relevant consideration 
for courts in exercising their inherent jurisdiction: the existence of such legislative provision marks an 
important legislative judgment on the issue, while the absence of such provision suggests that a court 
should only allow a hearing otherwise than in public on the basis of evidence establishing that particularly 
important interests are involved and that the need for a deviation from the administration of justice in public 
in the particular case is ‘truly compelling’.” Ibid., para. [6.1.313]. 

45 However, it must be noted that this process is not without associated difficulties and as currently applied 
may not fully comply with the constitutional principle of open justice. 

46 ‘Statement of the President of the High Court’, 17 July 2020. 

47 R v. Lawrence (Stephen) [1982] AC 510. 

48 KM & DG v. Minister for Justice, Equality and Law Reform [2007] IEHC 234 per Edwards J. and Byrne v. 
Criminal Injuries Compensation Tribunal [2017] IEHC 28. In he current context of Covid-19 related remote 
hearings, see the comments of Sarah Phelan SC, Chair of the Working Group on Business Continuity, 
Council of The Bar of Ireland: “the legal world must make the best of what is available to it, since to do 
otherwise would be to deny access to justice to those who need it and to wholly infringe upon a person’s 
right to a fair trial within a reasonable time. The ultimate balancing exercise, as set out above, is fairness as 
against expediency, and the best solution in each case must be decided on a case-by-case basis, while 

https://beta.courts.ie/content/statement-president-high-court-friday-17th-july
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Delay may also affect a citizen’s right to a fair hearing, as protected by Article 6 of the European 

Convention on Human Rights. A central priority for the Courts Service, in devising a response to 

the Covid-19 pandemic, has been to put measures in place that allow the Courts to continue to 

operate, limiting the potential of a significant backlog of cases developing.49 On 22nd July, 2020, 

CEO of the Courts Service, Angela Denning, indicated that the use of remote hearings “has helped 

us keep entirely up to date in the Court of Appeal and the Supreme Court" in cases where 

witnesses were not required.50 

Cost 

It has repeatedly been suggested that remote hearings will reduce costs in legal maters.51 This 

may improve existing barriers to access to justice. However, there may be some doubt about the 

extent to which remote hearings will save on costs. In the UK Civil Justice Council’s (CJC) 2020 

report on the impact of COVID-19 measures on the civil justice system in England and Wales, it 

was found that the impact of remote hearings on the expense associated with participating in 

hearings was “less emphatic than might be expected: only 35.8% of respondents felt that remote 

hearings were less expensive than physical hearings.” 52 

Accessibility and convenience 

While remote hearings may pose significant challenges to some participants, in some 

circumstances they may make participation easier. It has been noted that being able to attend a 

hearing from a location where participants feel at ease could help remove some of the challenges 

they experience in going through the court process.53 Remote courts may facilitate participation by 

those who cannot attend the more traditional type of court due to constraints related to health or an 

inability to travel. There may also be time benefits to a remote hearing compared to attendance in 

person at a physical hearing. 

 

always bearing in mind that just because a case can be heard remotely, does not mean it should be heard 
remotely.” Sarah Phelan SC, ‘In the interests of justice’, The Bar Review, Volume 25; Number 3 – June 
2020, p. 83. 

49 ‘Court of Appeal delays caused by Covid-19 not ‘catastrophic'’, The Irish Times, 2 May 2020, quoting Mr 
Justice George Birmingham, President of the Court of Appeal. 

50 ‘'Remote courts' and video technology allowed many courts to remain up to date’, RTÉ News, 22 July 
2020.  

51 See e.g. ‘Coronavirus could permanently alter courts’. The Times, 2 April 2020; Eugene F. Collins, 
‘Virtual/Remote Court hearings in the time of COVID-19’, 16 April 2020, “in the context of 
administrative/case management matters, it is quite conceivable that these might routinely be dealt with 
electronically in the future, particularly where adjournments on consent are sought. This would undoubtedly 
lead to costs savings in litigation.”; Catherine Baksi, ‘Home-made justice’, Law Society Gazette, 6 April 
2020.  

52 Civil Justice Council, ‘Report and recommendations - The impact of COVID-19 measures on the civil 
justice system’, May 2020, para. 5.74. 

53 Rose Wall, ‘Opinion: Ireland's courts might have a digital future but vulnerable people need protection’, 
The Journal, May 16 2020. 

https://www.echr.coe.int/Documents/Convention_ENG.pdf
https://www.echr.coe.int/Documents/Convention_ENG.pdf
https://www.lawlibrary.ie/media/lawlibrary/media/TheBarReview_June2020_Web.pdf
https://www.irishtimes.com/news/crime-and-law/court-of-appeal-delays-caused-by-covid-19-not-catastrophic-1.4242999
https://www.rte.ie/news/courts/2020/0722/1154854-remote-courts/
https://www.thetimes.co.uk/article/coronavirus-could-permanently-alter-courts-mzh5mfv72
https://www.efc.ie/covid-19/virtual-remote-court-hearings-in-the-time-of-covid-19/
https://www.lawgazette.co.uk/features/home-made-justice/5103749.article
https://www.judiciary.uk/wp-content/uploads/2020/06/CJC-Rapid-Review-Final-Report-f.pdf
https://www.judiciary.uk/wp-content/uploads/2020/06/CJC-Rapid-Review-Final-Report-f.pdf
https://www.thejournal.ie/readme/digital-hearing-covid-5099016-May2020/
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Increased transparency  

There are valid concerns regarding the possibility that remote courts may negatively impact the 

principle of open justice. Prof. Richard Susskind has noted that the principle of open justice can be 

viewed as operating in two different ways– information transparency and real-time transparency. 

The former relates to the documentation54 and information provided in the course of litigation, and 

in court systems that are less technologically advanced this material would be normally be more 

difficult for the public to access. The latter form of transparency relates to the live observation of 

proceedings held in a public forum, which is a principle that is commonly adhered to. Prof. 

Susskind notes that when court processes move online, there is an inevitable reduction in real-time 

transparency. However, there is the possible benefit of an increase in information transparency.55  

Modest support for retention in England and Wales: 

In May 2020, the (UK) Civil Justice Council (CJC) produced a report and recommendations on the 

impact of Covid-19 measures on the civil justice system in England and Wales.56 The report noted 

71.5% of respondents described their experience of participating in remote hearings as positive or 

very positive. However, when asked to compare audio and video hearings to hearings in person, 

the majority of respondents felt that remote hearings were worse than hearings in person overall 

and less effective at facilitating participation.57 Almost half of all hearings were affected by 

technical difficulties, with 12.9% experiencing serious technical difficulties. The report voiced 

tentative support for reserving remote hearings for matters where the outcome is less likely to be 

contested and where both parties have legal representation.58 

  

 
54 “Data about the throughput and volumes of cases, their subject matter and value; about scheduling, 

outcomes, and costs to the public purse. In respect of particular cases, open justice and transparency 
require that the public should have access: to advance notice of hearings; to some kind of record of 
proceedings; to information about the parties and procedure involved, and the nature of the dispute; and to 
some details about case management decisions, the substance of the determination itself, and an 
explanation of the finding.” Richard Susskind, Online Courts and the Future of Justice. Oxford: OUP, 2019, 
p. 194. 

55 Ibid., p. 195. 

56 Civil Justice Council, ‘Report and recommendations - The impact of COVID-19 measures on the civil 
justice system’, May 2020. The study noted that 86% of the responses to their study came from lawyers 
and that the findings cannot be generalised to the wider population of court users. 

57 Ibid., para. 5.1. 

58 Ibid., para. 1.19. 

https://www.judiciary.uk/wp-content/uploads/2020/06/CJC-Rapid-Review-Final-Report-f.pdf
https://www.judiciary.uk/wp-content/uploads/2020/06/CJC-Rapid-Review-Final-Report-f.pdf
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Difficulties posed by the use of remote hearings 

Vulnerable participants 

Several reports59 have indicated that those who are most likely to be impacted negatively by a shift 

to remote hearings would be litigants in person and vulnerable people. Firstly, the current 

restrictions limit the extent to which participants in a case may engage with their legal 

representatives or acquire legal representation at all. Many will be quite unfamiliar with the legal 

processes being used. Second, it may be either difficult or impossible for a vulnerable or 

unrepresented participant to use the new technology that has been put in place to facilitate remote 

hearings. They may also have other “digital disadvantages”, as discussed below.60. This 

combination of restricted access to legal advice due to Covid-19, and difficulties with navigating 

unfamiliar technology, alongside unfamiliar legal processes have compounded pre-existing barriers 

to effective participation.  

No significant studies assessing the ways in which the processes followed during remote hearings 

impact vulnerable participants have been produced in Ireland thus far. However, a number of 

reports produced in the UK, both before and after the introduction of Covid-19 restrictions, do 

address these issues, and these will be considered below.  

The focus of this section will be on the UK as they are the only common law country to have thus 

far produced detailed reports on the operation of remote hearings since March. However, reviews 

and other forms of study of remote hearings systems are currently underway in other 

jurisdictions.61 There are also certain online resources providing up to date coverage of how 

different countries are implementing remote hearings during the Covid-19 pandemic, notably 

Remote Courts Worldwide, Fair Trials International, the European Commission for the Efficiency of 

Justice (CEPEJ) and the European e-Justice Portal. 

 
59 Civil Justice Society, ‘Rapid Review: The Impact of COVID-19 on the Civil Justice System Report and 

Recommendations’, May 2020; Nuffield Family Justice Observatory, ‘Remote hearings in the family justice 
system: a rapid consultation’, May 2020. Joe Tomlinson, and Jo Hynes, and Emma Marshall, and Jack 
Maxwell, ‘Judicial Review in the Administrative Court during the COVID-19 Pandemic’, April 15, 2020; 
Public Law Project, ‘Judicial Review in the Administrative Court during the COVID-19 Pandemic’, April 
2020‘Written evidence submitted by the Equality and Human Rights Commission’, October 2019; ‘House of 
Commons Committee of Public Accounts Transforming Courts and Tribunals: progress review - Second 
Report of Session 2019’, November 2019; Equality and Human Rights Commission, “Inclusive justice: a 
system designed for all”, April 2020. The Lord Chief Justice, Master of the Rolls and President of the 
Family Division published a message to Circuit and District Judges, which emphasised this problem.  

 Message for Circuit and District Judges sitting in Civil and Family from the Lord Chief Justice, Master of the 
Rolls and President of the Family Division, 09 April 2020. 

60 ‘‘Old culture’ of settling on court steps is gone forever’, Law Society Gazette, 03 July 2020. 

61 For example Remote Justice Stories, a collaboration between researchers at the Australian Centre for 
Justice Innovation (ACJI) at Monash University, Australia, and the University of Otago Legal Issues Centre, 
New Zealand. 

https://remotecourts.org/
https://www.fairtrials.org/covid19justice
https://www.coe.int/en/web/cepej/compilation-comments
https://www.coe.int/en/web/cepej/compilation-comments
https://e-justice.europa.eu/content_impact_of_the_covid19_virus_on_the_justice_field-37147-en.do?clang=en
https://www.judiciary.uk/wp-content/uploads/2020/06/FINAL-REPORT-CJC-4-June-2020.v2-accessible.pdf
https://www.judiciary.uk/wp-content/uploads/2020/06/FINAL-REPORT-CJC-4-June-2020.v2-accessible.pdf
https://www.judiciary.uk/wp-content/uploads/2020/05/remote-hearings-rapid-review.pdf
https://www.judiciary.uk/wp-content/uploads/2020/05/remote-hearings-rapid-review.pdf
https://papers.ssrn.com/sol3/papers.cfm?abstract_id=3580367
https://publiclawproject.org.uk/wp-content/uploads/2020/04/200420-JR-during-COVID-19-Research-paper-for-publication-final.pdf
http://data.parliament.uk/writtenevidence/committeeevidence.svc/evidencedocument/public-accounts-committee/transforming-courts-and-tribunals-progress-review/written/106341.html
https://publications.parliament.uk/pa/cm201919/cmselect/cmpubacc/27/27.pdf
https://publications.parliament.uk/pa/cm201919/cmselect/cmpubacc/27/27.pdf
https://publications.parliament.uk/pa/cm201919/cmselect/cmpubacc/27/27.pdf
https://www.equalityhumanrights.com/sites/default/files/inclusive_justice_a_system_designed_for_all_interim_report_0.pdf
https://www.equalityhumanrights.com/sites/default/files/inclusive_justice_a_system_designed_for_all_interim_report_0.pdf
https://www.judiciary.uk/wp-content/uploads/2020/04/Message-to-CJJ-and-DJJ-9-April-2020.pdf
https://www.judiciary.uk/wp-content/uploads/2020/04/Message-to-CJJ-and-DJJ-9-April-2020.pdf
https://www.lawsociety.ie/gazette/top-stories/old-culture-of-settling-cases-on-court-steps-is-gone-forever/
https://www.remotejusticestories.org/
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Lay litigants  

Remote hearings hamper the participation of those who are representing themselves in court.62 As 

has been noted by the Free Legal Advice Centres (FLAC) in their submission to the Joint 

Oireachtas Committee on Justice and Equality on Reform of the Family Law System in 2019, many 

participants in family law matters are lay litigants.63 Lay litigants also frequently participate in 

matters concerning debt and housing.64 In May, it was noted by Rose Wall, CEO of Community 

Law & Mediation, that since the Covid-19 crisis began, the organisation’s legal advice clinics have 

seen a substantial increase in people seeking advice in relation to employment issues, and “as the 

Civil Legal Aid Scheme does not currently allow people affected by employment-related issues to 

access free legal aid to challenge discrimination or mistreatment in the workplace, many will have 

to attend their [potentially remote] hearings without legal support”. 65 

In a report published this year, the Nuffield Family Justice Observatory noted that, during remote 

hearings in the UK “it was often very hard for lay parties to understand what was happening”.66 

Another study looking into judicial review proceedings taken in the English Administrative Court 

during the Covid-19 pandemic found that lay litigants were more likely to frequently interrupt 

proceedings and were more likely to be hampered by technological difficulties. Furthermore, the 

overlaying of the existing complex legal processes with new technology was found to exacerbate 

the issues faced by lay litigants.67 The mode of hearing was also felt to undermine lay litigants’ 

perceptions of the significance of the hearing, and consequently the potential impact of non-

attendance.68 It has been suggested that:  

“concerns about the impact of remote participation on litigants in person were reflected in 

the data gathered from lawyers about their experience of hearings: - of those hearings 

 
62 As noted by Professor Gráinne McKeever of Ulster University, “The ability of LIPs [litigants in person] to 

participate in all hearings, whether face to face or remote, include power imbalances between the parties 
and between the LIP and the judge, the lack of legal capability including digital exclusion, the in/adequacy 
of access to support services, procedural demands that exacerbate litigant vulnerabilities and the failure to 
make reasonable adjustments for protected characteristics, as well as the non-practitioner status of LIPs.” 
‘Remote hearings: LIPs and participation in court processes’, May 15 2020, p. 3.  

63 FLAC, ‘Submission to the Joint Oireachtas Committee on Justice and Equality on Reform of the Family 
Law System’, March 2019; ‘Too many lay litigants in family law proceedings, FLAC warns’, Irish Legal 
News, 25 October 2019. 

64 Civil Justice Society, ‘Rapid Review: The Impact of COVID-19 on the Civil Justice System Report and 
Recommendations’, May 2020, at para. 1.23. 

65 Rose Wall, ‘Opinion: Ireland's courts might have a digital future but vulnerable people need protection’, 
The Journal, May 16 2020. 

66 Nuffield Family Justice Observatory, ‘Remote hearings in the family justice system: a rapid consultation’, 
2020, p. 12. 

67 Joe Tomlinson, Jo Hynes, Emma Marshall, and Jack Maxwell, ‘Judicial Review in the Administrative Court 
during the COVID-19 Pandemic’, April 15 2020., p. 11. Public Law Project, ‘Judicial Review in the 
Administrative Court during the COVID-19 Pandemic’, April 2020. 

68 Ibid. 

https://pure.ulster.ac.uk/ws/portalfiles/portal/79053910/Remote_hearings_LIPs_and_effective_participation.pdf
https://www.flac.ie/assets/files/pdf/flac_submission_to_the_oir_justice_ctte_on_family_law_reform_march_2019.pdf
https://www.flac.ie/assets/files/pdf/flac_submission_to_the_oir_justice_ctte_on_family_law_reform_march_2019.pdf
https://www.irishlegal.com/article/too-many-lay-litigants-in-family-law-proceedings-flac-warns
https://www.judiciary.uk/wp-content/uploads/2020/06/FINAL-REPORT-CJC-4-June-2020.v2-accessible.pdf
https://www.judiciary.uk/wp-content/uploads/2020/06/FINAL-REPORT-CJC-4-June-2020.v2-accessible.pdf
https://www.thejournal.ie/readme/digital-hearing-covid-5099016-May2020/
https://www.judiciary.uk/wp-content/uploads/2020/05/remote-hearings-rapid-review.pdf
https://ssrn.com/abstract=3580367
https://ssrn.com/abstract=3580367
https://publiclawproject.org.uk/wp-content/uploads/2020/04/200420-JR-during-COVID-19-Research-paper-for-publication-final.pdf
https://publiclawproject.org.uk/wp-content/uploads/2020/04/200420-JR-during-COVID-19-Research-paper-for-publication-final.pdf
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where it was reported that parties expressed fear or distress during the hearing, the 

majority involved a litigant in person.”69  

Overall, it was found that the remote hearings compounded pre-existing barriers to effective 

participation by lay litigants.  

Other vulnerable participants  

The UK Equality and Human Rights Commission (EHRC), in a submission lodged with the (UK) 

Public Accounts Committee in late 2019,70 indicated its particular concerns  

“… about the implications of online and digital processes on access to justice for disabled 

people with cognitive impairments, mental health conditions and neuro-diverse conditions. 

Evidence suggests there may be a high prevalence of impairments of this type among 

defendants, and that they may face particular barriers.”  

This point was also raised in the report of the CJC, which stated:  

“ … significant concerns were raised about the fairness of remote hearings in certain cases 

and circumstances, specific concerns were commonly raised in relation to specific groups: 

such as … parties with a disability or cognitive impairment or where an intermediary or 

interpreter is required.”71  

The CJC report went on to state:  

“[the] … collective responses submitted to the rapid review by organisations and individuals 

with experience of working with and advocating for court users who may be considered 

vulnerable raised a number of important concerns about the impact of the rapid shift to 

remote hearings”.72  

Vulnerable people faced emotional stress, often augmented by the difficulties they faced when 

using remote hearing technology and by the difficulties they had in understanding and taking part 

 

69 Civil Justice Society, ‘Rapid Review: The Impact of COVID-19 on the Civil Justice System Report and 

Recommendations’, May 2020, at para. 6.17. Similar concerns were expressed in a report on judicial review 

in the Administrative Courts, which described the largely negative experiences of lay litigants “one litigant in 

person did not have access to the bundle or to video conferencing technology, which meant that the hearing 

had to take place via telephone and at a slower pace to compensate for their lack of bundle access. One 

litigant in person began to cry during the hearing, while another was cut out mid-way through their 

submissions by technical problems. In each case, it was difficult for the judge to respond effectively to these 

problems within the timeframe of the hearing. Whilst the interviewees considered that, in these instances, the 

issues were ultimately handled well and did not obstruct progress, they expressed concern about the 

experiences of litigants in person in remote hearings more generally.” Ibid. p. 11. 
70 ‘Written evidence submitted by the Equality and Human Rights Commission’, October 2019;  

‘House of Commons Committee of Public Accounts Transforming Courts and Tribunals: progress review - 
Second Report of Session 2019’, November 2019.  

71 Nuffield Family Justice Observatory, ‘Remote hearings in the family justice system: a rapid consultation’, p. 
1. 

72 Civil Justice Society, ‘Report and recommendations - The impact of COVID-19 measures on the civil 
justice system,’ 2020 at 1.22. 

https://www.judiciary.uk/wp-content/uploads/2020/06/FINAL-REPORT-CJC-4-June-2020.v2-accessible.pdf
https://www.judiciary.uk/wp-content/uploads/2020/06/FINAL-REPORT-CJC-4-June-2020.v2-accessible.pdf
http://data.parliament.uk/writtenevidence/committeeevidence.svc/evidencedocument/public-accounts-committee/transforming-courts-and-tribunals-progress-review/written/106341.html
https://publications.parliament.uk/pa/cm201919/cmselect/cmpubacc/27/27.pdf
https://publications.parliament.uk/pa/cm201919/cmselect/cmpubacc/27/27.pdf
https://www.judiciary.uk/wp-content/uploads/2020/05/remote-hearings-rapid-review.pdf
https://www.judiciary.uk/wp-content/uploads/2020/06/CJC-Rapid-Review-Final-Report-f.pdf
https://www.judiciary.uk/wp-content/uploads/2020/06/CJC-Rapid-Review-Final-Report-f.pdf
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in remote proceedings. Further, the EHRC report stressed that more thorough testing was required 

to establish the extent to which remote hearings negatively impact vulnerable people’s 

participation.  

A recent case from the English Court of Appeal illustrated how a remote hearing can present 

significant difficulties for people with learning disabilities. In S (Vulnerable Parent: Intermediary),73 a 

mother with disabilities opposed a local authority’s care plan for her baby. She was initially refused 

an intermediary to assist her during a hybrid hearing (a hearing that is partly remote, partly 

physical). Lord Justice Jackson, in the Court of Appeal, commented that, when assessing the 

needs of vulnerable individuals taking part in remote hearings 

“… it is to [the needs of vulnerable parties] that the court must adapt. Where a party or a 

witness has a learning disability, the adaptation needs to be sufficient to ensure that they 

are genuinely able to participate in the [remote] hearing … Particular issue may arise where 

a witness with a learning disability is being questioned by an advocate who is not physically 

present. Even assuming that the technology works in an optimal way, the process removes 

many of the visual cues that are so valuable to individuals with a cognitive impairment … 

the demands of following a hearing in more than one medium inevitably adds to any 

existing difficulties in understanding what is being said.”74  

In this instance, an intermediary was assigned to the woman. This is illustrative of how a level of 

flexibility in court procedure and adequate assistance may ameliorate some of the difficulties faced 

by vulnerable people when involved in remote hearings.  

‘Digital Disadvantage’ 

Participation in remote hearings may be hampered by “digital disadvantage”.75 In order to 

effectively participate in remote hearings, a participant must be technologically literate, and have 

access to the required technology and an adequate broadband speed. It has been noted that 

“there are many people in Ireland who…cannot appropriately access [remote hearings],”76 due to 

digital disadvantage, and that this is a problem which must be acknowledged and addressed.  

 According to 2019 statistics from the Central Statistics Office, there is a statistically significant 

number of people who lack the resources to participate in remote hearings. In the Dublin region 

92% of households have access to a fixed broadband connection, compared with the Border and 

Midland regions, at 71% and 69% respectively.77 There is a notable difference in fixed broadband 

connection between deprivation quintiles; 25% of households in the Second quintile – 

disadvantaged deprivation quintile do not have a fixed broadband connection in their home. 

 
73 [2020] EWCA Civ 763. 

74 Ibid. 

75 ‘‘Old culture’ of settling on court steps is gone forever’, Law Society Gazette, 03 July 2020. 

76 Rose Wall, ‘Opinion: Ireland's courts might have a digital future but vulnerable people need protection’, 
The Journal, May 16 2020. 

77 Central Statistics Office, Information Society Statistics - Households 2019; ‘No home internet access for 
11% of State’s citizens, CSO finds’, The Irish Times, 31 August 2018. 

https://www.lawsociety.ie/gazette/top-stories/old-culture-of-settling-cases-on-court-steps-is-gone-forever/
https://www.thejournal.ie/readme/digital-hearing-covid-5099016-May2020/
https://www.cso.ie/en/releasesandpublications/ep/p-isshh/informationsocietystatistics-households2019/householdinternetconnectivity/
https://www.irishtimes.com/news/ireland/irish-news/no-home-internet-access-for-11-of-state-s-citizens-cso-finds-1.3614419
https://www.irishtimes.com/news/ireland/irish-news/no-home-internet-access-for-11-of-state-s-citizens-cso-finds-1.3614419
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Further, just over four in every ten (42%) respondents who did not have internet access in their 

homes reported ‘Lack of skills’ as a reason for not having household internet access.  

Satisfaction of litigants  

An additional facet of the administration of justice which may be undermined by remote hearings is 

the overall satisfaction of the litigants, and their perception of justice having been done. It is 

important that the parties are of the view that their case was dealt with in a just, transparent and 

serious manner, and that their concerns were heard and addressed. The importance of this point 

was succinctly outlined by Sarah Phelan SC: 

“the success of a remote hearing must be judged not just from the perspective of the 

judiciary, the Courts Service and the legal practitioners involved, but also from the 

perspective of the litigant and whether or not that litigant perceives justice as having been 

done, not from the point of view of the outcome (there will generally be at least one 

disappointed party!) but from a consideration of the reasonableness of the process”.78 

Litigants must be confident that the procedure followed during a remote hearing permits their voice 

to be both literally and figuratively heard. Technological difficulties very frequently arise during 

remote hearings,79 particularly relating to audio and video quality, and this may undermine the 

extent to which all parties may participate. Additionally, it has been suggested that the move away 

from physical courtrooms may consciously or unconsciously undermine the litigant’s faith in the 

validity of the outcome in their case.80 It is possible that the shift away from the courtroom setting, 

and the space’s associated dignity and legitimacy, may undermine litigant’s confidence in the 

fairness of the procedure and outcome.  

An example of this is the commentary provided by a lay participant in the first ever trial in England 

to be conducted entirely by Skype.81 The purpose of matter was to determine the best interests of 

the lay participant’s father, a severely mentally and physically debilitated man in his seventies. The 

participant was of the opinion that “It just felt like a second-rate hearing…I wanted my dad to have 

his day in court – not in someone’s front room….[the] loss of the distinction between the formal and 

familiar ‘was damaging to the sense of gravitas and feeling that it was impartial’. 

 
78 Sarah Phelan SC, ‘In the interests of justice’, The Bar Review, Volume 25; Number 3 – June 2020, p. 83. 

79 Civil Justice Society, ‘Rapid Review: The Impact of COVID-19 on the Civil Justice System Report and 
Recommendations’, May 2020. 

80 See e.g. Judith Resnik and Dennis Edward Curtis, Representing Justice: Invention, Controversy, and 
Rights in City-states and Democratic Courtrooms. Yale University Press, 2011; Catherine Baksi, ‘Home-
made justice’, Law Society Gazette, 6 April 2020. Emma Rowden and Anne Wallace, ‘Remote judging: the 
impact of video links on the image and the role of the judge’ International Journal of Law in Context, 
14:504-524; ‘Virtual summary trials should be the norm: Pyle’ Law Society of Scotland, 6 July 2020; Mr 
Justice MacDonald, ‘The Remote Access Family Court’, Version 5, 26 June 2020; ‘Editorial: Sumburgh FAI 
– justice on the cheap is justice denied?’ Scottish Legal News, 17 June 2020. 

81 Catherine Baksi, ‘Home-made justice’, Law Society Gazette, 6 April 2020.  

https://www.lawlibrary.ie/media/lawlibrary/media/TheBarReview_June2020_Web.pdf
https://www.judiciary.uk/wp-content/uploads/2020/06/FINAL-REPORT-CJC-4-June-2020.v2-accessible.pdf
https://www.judiciary.uk/wp-content/uploads/2020/06/FINAL-REPORT-CJC-4-June-2020.v2-accessible.pdf
https://www.lawgazette.co.uk/features/home-made-justice/5103749.article
https://www.lawgazette.co.uk/features/home-made-justice/5103749.article
https://pdfs.semanticscholar.org/a2b0/e27f1e4f001d3f351a3034f351bd8387255d.pdf
https://pdfs.semanticscholar.org/a2b0/e27f1e4f001d3f351a3034f351bd8387255d.pdf
https://www.lawscot.org.uk/news-and-events/legal-news/virtual-summary-trials-should-be-the-norm-pyle/
https://www.judiciary.uk/wp-content/uploads/2020/06/The-Remote-Access-Family-Court-Version-5-Final-Version-26.06.2020.pdf
https://www.scottishlegal.com/article/editorial-sumburgh-fai-justice-on-the-cheap-is-justice-denied
https://www.scottishlegal.com/article/editorial-sumburgh-fai-justice-on-the-cheap-is-justice-denied
https://www.lawgazette.co.uk/features/home-made-justice/5103749.article
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Practical difficulties experienced during remote hearings 

As the facility for the provision of remote witness evidence has been in place in Ireland and in other 

jurisdictions for a significant period of time,82 there have been numerous studies that have looked 

into the efficacy and difficulties of incorporating remote video technology into hearings. Professor 

Anne Wallace, who has written extensively on the subject of virtual evidence,83 has recently 

outlined the experiential differences and issues participants face in remote hearings.84 The ‘remote’ 

participant – whether it is a defendant, a witness, a judge or a lawyer – will likely experience: 

• difficulty in giving and receiving non-verbal cues from the other participants in the 
proceeding; 

• difficulty in hearing or seeing all or some of those participants as well as they could if they 
were in the courtroom. 

In comparison to a physical participant, the ‘remote’ participant will lack the same opportunity to 

observe and take cues from others in the remote physical space, and perhaps even to fully 

appreciate the significance of their role. Furthermore, they will be seen and heard by those in the 

physical courtroom in ways that are dependent on the quality and configuration of the 

videoconferencing set up:  

• how it frames them; 

• how well set up the sound is; 

• how fast the connection is; 

• how well the audio is synced with the picture; and 

• what views of the proceedings are offered (and used) by each end of the link. 85 

Privacy and data protection 

There are concerns regarding the potential accidental broadcasting of confidential communications 

during remote hearings. The UK EHRC has raised specific concerns about privacy and legal 

 
82 Section 13 of the Criminal Evidence Act 1992 made provision for ‘Evidence through television link’. This 

option of providing evidence is generally available to minors or to witnesses, with the leave of the court. 
Additionally, s. 26 of the Civil Law (Miscellaneous Provisions) Act 2008 permitted a court to accept 
evidence by video link whether the individual concerned is located within or outside the State, provided that 
it was not unfair to any party to do so, and was not contrary to the interests of justice. The courts have most 
often made use of this provision in trials involving witnesses overseas and child witnesses. It is particularly 
valuable in the context of expert evidence as, in instances where the issues of a particular case require 
specialist knowledge, there may be only a small number of experts operating in the relevant field or there 
may be no suitable expert within the State. 

83 See e.g. Emma Rowden and Anne Wallace, ‘Performing expertise: the design of audiovisual links and the 
construction of the remote expert witness in court’ Social and Legal Studies: an international journal” 
28:698-718, Anne Wallace, Sharyn Roach-Anleu and Mack Kathy ‘Judicial engagement and AV links: 
judicial perceptions from Australian courts” International Journal of the Legal Profession 26:51-67, Emma 
Rowden and Anne Wallace, ‘Remote judging: the impact of video links on the image and the role of the 
judge’ International Journal of Law in Context, 14:504-524. 

84 Prof. Anne Wallace, 'Courts and Coronavirus: Is Videoconferencing a Solution?' March 16 2020. See also, 
in the context of jury trials, Bloomberg Law, ‘INSIGHT: Virtual Criminal Jury Trials Pose Practical 
Challenges’, June 22, 2020. 

85 Current practical difficulties in the operation of remote hearings were also outlined in detail in a note 
produced by A&L Goodbody, ‘Covid-19: Remote Courts - What to expect’, April 2020. 

https://courtofthefuture.org/our-members/anne-wallace/
https://courtofthefuture.org/our-members/anne-wallace/
http://www.irishstatutebook.ie/eli/1992/act/12/section/13/enacted/en/html
http://www.irishstatutebook.ie/eli/2008/act/14/section/26/enacted/en/html
https://pdfs.semanticscholar.org/a2b0/e27f1e4f001d3f351a3034f351bd8387255d.pdf
https://pdfs.semanticscholar.org/a2b0/e27f1e4f001d3f351a3034f351bd8387255d.pdf
https://courtleader.net/2020/03/16/courts-and-coronavirus-is-videoconferencing-a-solution/
https://news.bloomberglaw.com/white-collar-and-criminal-law/insight-virtual-criminal-jury-trials-pose-practical-challenges?context=article-related
https://news.bloomberglaw.com/white-collar-and-criminal-law/insight-virtual-criminal-jury-trials-pose-practical-challenges?context=article-related
https://www.algoodbody.com/files/uploads/news_insights_pub/COVID-19_-_Remote_Courts_-_What_to_expect.pdf
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privilege when video-links are used by courts, as the links are not always soundproof.86 As noted 

above, President of the District Court, Judge Colin Daly has highlighted that the in camera rule is 

extremely difficult to enforce in remote settings and there are few protections in place to prevent 

people recording private proceedings.87 It is also possible that a link allowing access to a remote 

hearing that is being held in camera may be sent to an unauthorised person.  

A recent report on Judicial Review in the Administrative Court during the COVID-19 Pandemic 

indicated that an interviewee had drawn attention to an incident during a remote hearing where, in 

a break before judgment was handed down, “one participant disconnected their video connection 

but forgot to mute their microphone”.88 This is an issue that may also affect judges, as shown in the 

recent case of C (A Child).89 Here, a Family Law judge was engaged in a hybrid hearing, and on 

returning to her rooms with her laptop she failed to disconnect from the remote link to the court 

room. A number of people who remained on the call were therefore able to overhear the negative 

remarks that the judge made about one of the parties in the proceedings during a private 

telephone conversation.90  

An additional issue that could affect privacy and legal privilege in remote hearings relates to the 

security of the software being used during these hearings, and the possibility that data processed 

during the proceedings may be used for unauthorised purposes.91 Ms Justice Baker has noted that 

while rights are restricted, courts are still obliged to comply with data protection principles and their 

attendant obligations.92  

Remote hearings and criminal cases 

As noted by Prof. Susskind, when considering the use of remote hearings in criminal matters there 

are “additional and difficult questions”.93 Caroline Goodwin QC, the head of the Criminal Bar 

Association in England and Wales, said in April 2020:  

 
86 Equality and Human Rights Commission, “Inclusive justice: a system designed for all”, April 2020.  

87 One Family, Webinar on Building a Family Law System for Families, as partially reported in, ‘‘Old culture’ 
of settling on court steps is gone forever’, Law Society Gazette, 3 July 2020. 

88 Joe Tomlinson, Jo Hynes, Emma Marshall and Jack Maxwell, ‘Judicial Review in the Administrative Court 
during the COVID-19 Pandemic’, April 15, 2020. Law firm William Fry also highlighted the potential problem 
of overhearing of private information in the context of remote mediation.  

89 [2020] EWCA Civ 987 (24 July 2020). 

90 The Court of Appeal of England and Wales held that the judge ought to have recused herself, as her 
comments were remarks which “a person looking in from the outside could not do other than think would 
colour the judge's view of that witness and demonstrate a real possibility of bias”, Ibid., para. 31, per Lady 
Justice King.  

91 Ms. Justice Marie Baker, ‘Remote Court Hearings and Data Protection’, EJTN Judicial Training on Data 
Protection, 8 June 2020. 

92 Ibid. See also Paul Magrath, ‘Transparency, Data Protection and the Law Courts of the Future’, Legal 
Information Management, 18 (2018), pp 70–75.  

93 Richard Susskind, Online Courts and the Future of Justice. Oxford: OUP, 2019, p. 12. 

https://www.equalityhumanrights.com/sites/default/files/inclusive_justice_a_system_designed_for_all_interim_report_0.pdf
https://onefamily.ie/webinar-building-a-family-law-system-for-families-recording-now-available/
https://www.lawsociety.ie/gazette/top-stories/old-culture-of-settling-cases-on-court-steps-is-gone-forever/
https://www.lawsociety.ie/gazette/top-stories/old-culture-of-settling-cases-on-court-steps-is-gone-forever/
https://ssrn.com/abstract=3580367
https://ssrn.com/abstract=3580367
https://www.williamfry.com/newsandinsights/news-article/2020/04/16/covid-19-encouraging-remote-mediation-as-an-alternative-to-litigation
https://www.bailii.org/ew/cases/EWCA/Civ/2020/987.html
https://www.cambridge.org/core/services/aop-cambridge-core/content/view/E060D19989D4B79E0661603B952D4C8F/S1472669618000166a.pdf/transparency_data_protection_and_the_law_courts_of_the_future.pdf
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“Remote hearings involving screen-only access strikes at the heart of the right to fair trial 

under Article 6 of the European Convention on Human Rights, which is put into play if 

defendants do not understand the court process or are not actively engaged.”94  

That said, the use of video links and remote technology in criminal cases is not prohibited by article 

6 of the ECHR.95  

A recent report produced by Fair Trials International (FTI)96 examined the impact of Covid-19 on 

the functioning of the criminal justice system in England and Wales and stated that the restrictions 

which had been put in place have had “an unprecedented impact on criminal justice”.97 Of 

particular concern to FTI was that, in their opinion, defendants’ rights were being undermined due 

to difficulties in communicating with their lawyers and the Court, and in their capacity to review and 

challenge information relevant to the proceedings.  

The survey, conducted by FTI between March and May 2020, found: 

• 44% of respondents believed remote hearings had made it significantly more difficult for 
defendants to participate in the proceedings (with a further 19% saying that the impact on 
effective participation had been moderately negative); 

• 67% of respondents thought the remote hearings had a significant negative impact on the 
ability of defendants and their lawyers to communicate before and during hearings. A 
further 25% thought there had been at least some or moderate negative impact;  

• 75% of respondents believed remote hearings had made it harder for defendants and their 
lawyers to obtain, present, and challenge evidence; and 

• 60% of respondents expressed that the use of video-link or telephone in hearings had had 
a noticeably negative impact on the overall fairness of the hearings. 

These findings accord with the conclusions of other studies,98 such as those produced by the Legal 

Education Foundation and Transform Justice, which have found that remote hearings are less 

suited to criminal trials than to civil proceedings, though they are not fundamentally incompatible. 

It may be noted that a recent report of Sheriff Principal Derek Pyle in Scotland recommended that 

“virtual trials become the default method of judicial determination in summary crime.”99 However, 

this approach has been criticised.100 

 
94 “Caroline Goodwin, QC: ‘Courts going digital would be a lethal blow to trust’’ The Times, 23 April 2020.  

95 ‘Guide on Article 6 of the European Convention on Human Rights - Right to a fair trial (criminal limb)’ para. 
141, cases cited being Marcello Viola v. Italy (App no. 45106/04, ECtHR, 5 October 2006) paras. 63-67, 
Sakhnovskiy v. Russia (App No 21272/03, ECtHR, 2 November 2010) para. 98. 

96 Fair Trials International ‘Justice Under Lockdown - A survey of the criminal justice system in England & 
Wales between March and May 2020’, May 2020.  

97 Ibid., p. 3. 

98 Fair Trials International, ‘Safeguarding the Right to a Fair Trial During the Coronavirus Pandemic: Remote 
Criminal Justice Proceedings’, March 2020; Transform Justice, ‘Defendants on video – conveyor belt 
justice or a revolution in access?’, October 2017; Legal Education Foundation ‘Briefing: Coronavirus Bill, 
Courts and the Rule of Law’, March 2020. See also Bloomberg Law, INSIGHT: Virtual Criminal Jury Trials 
Threaten Fundamental Rights, 23 June 2020.  

99 Sheriff Principal D C W Pyle, ‘Interim Report to the Lord Justice General on the Summary Criminal Virtual 
Trial Pilot: The Way Ahead – A Strategic Plan’, July 2020. 

100 ‘Call for virtual courts to become the default in summary cases condemned’ Scottish Legal News, 6 July 
2020; ‘Virtual summary trials should be the norm: Pyle’ Law Society of Scotland, 6 July 2020. “The 
Aberdeen Bar Association has spoken out against the move. President Stuart Murray said it would always 
be preferable for an accused to be "actively and personally" participating in proceedings. The Association 

https://www.thetimes.co.uk/article/caroline-goodwin-qc-courts-going-digital-would-be-a-lethal-blow-to-trust-7vhv9mxfx
https://www.echr.coe.int/Documents/Guide_Art_6_criminal_ENG.pdf
https://hudoc.echr.coe.int/eng#{"itemid":["001-77246"]}
https://hudoc.echr.coe.int/eng#{"itemid":["001-101568"]}
https://www.fairtrials.org/sites/default/files/Justice%20Under%20Lockdown%20survey%20-%20Fair%20Trials.pdf
https://www.fairtrials.org/sites/default/files/Justice%20Under%20Lockdown%20survey%20-%20Fair%20Trials.pdf
https://www.fairtrials.org/sites/default/files/Safeguarding%20the%20right%20to%20a%20fair%20trial%20during%20the%20coronavirus%20pandemic%20remote%20criminal%20justice%20proceedings.pdf
https://www.fairtrials.org/sites/default/files/Safeguarding%20the%20right%20to%20a%20fair%20trial%20during%20the%20coronavirus%20pandemic%20remote%20criminal%20justice%20proceedings.pdf
http://www.transformjustice.org.uk/wp-content/uploads/2017/10/Disconnected-Thumbnail-2.pdf
http://www.transformjustice.org.uk/wp-content/uploads/2017/10/Disconnected-Thumbnail-2.pdf
https://research.thelegaleducationfoundation.org/wp-content/uploads/2020/03/Recommendations-for-Coronavirus-Bill_V6.pdf
https://research.thelegaleducationfoundation.org/wp-content/uploads/2020/03/Recommendations-for-Coronavirus-Bill_V6.pdf
https://news.bloomberglaw.com/white-collar-and-criminal-law/insight-virtual-criminal-jury-trials-threaten-fundamental-rights
https://news.bloomberglaw.com/white-collar-and-criminal-law/insight-virtual-criminal-jury-trials-threaten-fundamental-rights
https://www.scotcourts.gov.uk/docs/default-source/default-document-library/summary-criminal-virtual-trial-pilot-report-to-ljg.pdf?sfvrsn=4
https://www.scotcourts.gov.uk/docs/default-source/default-document-library/summary-criminal-virtual-trial-pilot-report-to-ljg.pdf?sfvrsn=4
https://scottishlegal.com/article/call-for-virtual-courts-to-become-the-default-in-summary-cases-condemned
https://www.lawscot.org.uk/news-and-events/legal-news/virtual-summary-trials-should-be-the-norm-pyle/
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Conclusion 

Remote hearings have been introduced rapidly in Irish courts, and in many other jurisdictions, in 

response to the Covid-19 pandemic. It has been suggested by some that the Irish courts’ IT 

systems were unprepared for rapid change, and the very short timeframe for devising and trialling 

the new remote system made this change particularly difficult. Despite this, the use of remote 

hearings has been welcomed in the appellate courts, with the experience of those participating 

being largely positive. This timely response also helped to prevent significant delays occurring, and 

to date there has been no development of a backlog in the appellate courts due to Covid-19 

restrictions. However, few judges or practitioners view the current system as preferable to physical 

hearings and, in relation to most matters, it is viewed as a temporary adaptation rather than 

permanent solution.  

It has been more difficult to implement remote hearings in the Circuit Court and District Court than 

in the appellate courts, due to a combination of procedural differences and legislative restraints. 

The Civil Law and Criminal Law (Miscellaneous Provisions) Bill 2020 aims to address some of 

these difficulties, and proposes changes including permitting a judge of the District Court or Circuit 

Court to sit outside of their district.   

Reviews of the operation of remote hearing systems in other countries have indicated that there 

may be significant difficulties in certain categories of people participating in remote hearings. 

These include lay litigants, people with disabilities, and those who lack the requisite technological 

resources or literacy. This raises concerns in relation to access to justice and fair procedures, and 

is a subject that would benefit from further study. There is also some difficulty in relation to the 

possible breaches of a participant’s privacy in remote hearings, including compromising 

communication that may be privileged or through breaches of the in camera rule. The Civil Law 

and Criminal Law (Miscellaneous Provisions) Bill 2020 proposes to address the latter difficulty 

through the creation of the offence of recording a hearing without the permission of the Court. 

Furthermore, use of remote technology in criminal matters may pose significant additional 

problems, and there is a general consensus that such hearings are better suited to civil matters.  

   

 

was concerned that the promotion of virtual trials "may result in a rush to justice which will diminish the 
solemnity of proceedings and reduce the public’s confidence in the Scottish criminal justice system". On 
the pilot cases he commented: "These trials were not complex in nature and the issues in dispute had been 
refined over the course of the preceding week. This involved a level of preparation by the Crown Office and 
defence solicitor which would not be sustainable on a day-to-day basis, if this became the norm." 
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