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The Criminal Justice (Mutual Recognition of Decisions on Supervision 

Measures) Bill 2019 aims to implement EU Council Framework 

Decision 2009/829/JHA on the application, between Member States of 

the European Union, of the principle of mutual recognition to decisions 

on supervision measures as an alternative to provisional detention. 

The objective of the Bill is to allow persons who have been accused of 

an offence in Ireland, and released on bail subject to supervision 

measures, to be monitored in their country of ordinary residence. It 

also sets out the procedure for a person to be monitored in Ireland 

where they have been released on bail abroad. This Bill does not deal 

with supervision following conviction.  
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Glossary 

Bail Bail is the release of a person from custody while they await trial 

for a crime with which they have been charged. 

Executing state The executing state refers to the Member State in which the 

supervision measures are monitored. 

Framework Decision A Framework Decision, like an EU Directive, is binding on Member 

States as to the result to be achieved but leaves discretion to the 

Member State as to the principles and procedures to be applied. 

They do not have direct effect and so cannot be invoked at national 

level in the absence of State implementation. A reference to “the 

Framework Decision” in this Bill Digest is a reference to 

Framework Decision 2009/829/JHA of 23rd October 2009. 

Issuing state The issuing state refers to the Member State in which a decision 

on supervision measures has been issued. 

Member State competent 

authority 

Means the authority designated by a Member State to be the 

competent authority for the purposes of the Framework Decision. 

The Minister A reference to “the Minister” in this Bill Digest is a reference to the 

Minister for Justice and Equality. 

Mutual recognition Mutual recognition is a principle of criminal law creating a 

presumption in favour of the legality of another jurisdiction’s 

criminal law on the basis of equivalence in the standards of human 

rights and judicial scrutiny between jurisdictions. 

Supervision measures In this context, ‘supervision measures’ refers to obligations and 

instructions imposed upon a person while they are released on bail 

pending trial. Examples of supervision measures would be a 

requirement to observe a curfew, to report at specified times to a 

particular authority, to not leave the jurisdiction, to avoid contact 

with particular people, or to avoid particular places.  
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Summary 

The Criminal Justice (Mutual Recognition of Decisions on Supervision Measures) Bill 2019 (‘the 

Bill’) was published on 2 August 2019 by the Minister for Justice and Equality, Charlie Flanagan, 

T.D. (‘the Minister).1 

The objective of the Bill is to give effect to EU Council Framework Decision 2009/829/JHA on the 

application, between Member States of the European Union, of the principle of mutual recognition 

to decisions on supervision measures as an alternative to provisional detention. The 

implementation of this Framework Decision would allow persons accused of a crime in Ireland to 

await trial in the Member State in which they ordinarily reside and have any bail conditions 

supervised in that jurisdiction. Similarly, it would allow Ireland to supervise bail conditions set by 

another Member State on a person who ordinarily resides in Ireland but has been accused of a 

crime in that other Member State and is awaiting trial. Currently, a person may only request to be 

returned to Ireland after sentencing.  

Research has indicated that non-citizens are often subject to pre-trial detention in circumstances 

where citizens would not be, as they can be deemed a flight-risk. This can obviously be 

problematic where a person has spent a substantial amount of time in prison, only to be 

subsequently found not-guilty.2   

This Framework Decision is part of a suite of European measures aimed at harmonising 

procedures for the mutual recognition of custodial and non-custodial sentences across the EU. In 

this context, three separate and complimentary Council Framework Decisions were adopted in 

2008 and 2009, dealing with the transfer of prisoners, probation and alternative sanctions, and the 

European Supervision Order.  

In publishing the Bill, the Minister said: 

“The presumption of innocence is a cornerstone of our criminal justice system and this 

measure will ensure that a person charged with an offence in another Member State does 

not suffer a disproportionate interference in his or her life before facing trial on those 

charges. These proposals allow an accused person to maintain ties with family and 

continue employment or education in his or her home country, while awaiting trial. By 

providing for the enforcement of bail conditions and return of the person for trial the Bill also 

puts in place the necessary protections for victims and the public.”3  

There was no General Scheme of this Bill published by the Department of Justice and Equality and 

the Bill did not undergo Pre-legislative Scrutiny. The Act will be commenced by order of the 

Minister for Justice and Equality and different sections may be commenced on different dates.  

                                                
1 The Bill can be accessed here: https://data.oireachtas.ie/ie/oireachtas/bill/2019/63/eng/initiated/b6319s.pdf  

2 See generally Fair Trials International (2016), ‘A Measure of Last Resort? The practice of pre-trial detention 
decision making in the EU’, available here: https://fairtrials.org/sites/default/files/publication_pdf/A-
Measure-of-Last-Resort-Full-Version.pdf.  

3 Department of Justice and Equality, ‘Minister Flanagan to publish Bill facilitating the transfer of bail 
supervision between EU Member States’, 18 July 2019. Available here: 
http://www.justice.ie/en/JELR/Pages/PR19000201  

https://data.oireachtas.ie/ie/oireachtas/bill/2019/63/eng/initiated/b6319s.pdf
https://fairtrials.org/sites/default/files/publication_pdf/A-Measure-of-Last-Resort-Full-Version.pdf
https://fairtrials.org/sites/default/files/publication_pdf/A-Measure-of-Last-Resort-Full-Version.pdf
http://www.justice.ie/en/JELR/Pages/PR19000201
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The deadline for the implementation of the Framework Decision was 1st December 2012. 

According to the European Judicial Network [EJN],4 Ireland is the only remaining country which 

has yet to implement the Framework Decision.5 

With regard to cost implications of the Bill, the Explanatory Memorandum states that: 

“It is not expected that the proposed legislation will give rise to significant costs. Costs will 

be incurred by the Exchequer in the recognition and monitoring of supervision decisions 

transferred to the State by other Member States, however, these costs will be offset by 

savings from the transfer of supervision decisions from the State to other Member States.”  

It is not known how many supervision decisions the State might expect to monitor on foot of this 

legislation.  

Table of Provisions 

Section Title Effect 

PART 1 – Preliminary and General 

1. Short title and commencement A standard provision setting out the short title of 

the Act and commencement information. The 

Act will be commenced by order of the Minister 

and different provisions may come into effect on 

different days.  

2. Interpretation  Sets out the general definitions to be used in 

the interpretation of the Act. It provides that 

where a word or phrase is used in the Act and is 

also used in the Framework Decision, it will 

have the same meaning in the Act as it has in 

the Framework Decision. 

3. Means of transmission of 

document or information by 

Central Authority  

Provides for the electronic transmission of 

documents between issuing and executing 

States.  

4. Application of Act States that the Act applies to offences 

committed, or alleged to have been committed, 

before, on or after the commencement of its 

provisions.  

5. Central Authority in State Designates the Minister for Justice and Equality 

                                                
4 The EJN is an EU network of relevant national authorities which provide for judicial cooperation in criminal 

matters.  

5 See the EJN Judicial Library which provides up to date information on the status of implementation of EU 
Directives and Framework Decisions. Available at: https://www.ejn-
crimjust.europa.eu/ejn/EJN_Library_StatusOfImpByCat.aspx?CategoryId=37  

https://www.ejn-crimjust.europa.eu/ejn/EJN_Library_StatusOfImpByCat.aspx?CategoryId=37
https://www.ejn-crimjust.europa.eu/ejn/EJN_Library_StatusOfImpByCat.aspx?CategoryId=37
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as the Central Authority for the purposes of the 

Act. It also allows the Minister to designate 

other persons to perform particular functions of 

the Central Authority as s/he considers 

appropriate.  

6. Orders and regulations A standard provision allowing the Minister to 

make regulations related to the operation of the 

Act. All such regulations must be laid before 

both Houses of the Oireachtas.  

7. Expenses Provides that expenses incurred in the 

administration of the Act will be paid out of 

moneys provided by the Oireachtas.  

PART 2 – Issuing State is Ireland 

8. Application of Part 2  Provides that this Part of the Act will apply in 

circumstances where Ireland is the issuing 

State.  

9. Interpretation – Part 2  Sets out the definitions to be used in the 

interpretation of this Part of the Act.  

10. Obligation to consult with 

competent authority in executing 

State  

Provides that the Irish Central Authority must 

consult, as much as practicable and 

reasonable, with the central authority in an 

executing State in relation to a proposed 

supervision decision, or a supervision decision 

which has been made.  

Such consultation might relate to the facilitation 

of the preparation or forwarding of the 

supervision decision, the facilitation of the 

monitoring of that decision, or the notification of 

breaches of a supervision decision.  

11 Power of court to make 

supervision decision 

Provides that a court may make a supervision 

decision and grant bail on the condition that the 

competent authority in another Member State 

agrees to recognise that decision and monitor 

compliance with it. This section applies where a 

person: 

• has been charged with an offence for 
which they would, on conviction, be 
liable to imprisonment for 12 months or 
more, 

• is resident in another Member State, and 

• makes an application for a supervision 
decision. 
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This section sets out the procedure for making a 

supervision decision.  

It specifies that a supervision decision must not 

include a measure specified in Article 8(2) of the 

Framework Decision unless the other Member 

State has confirmed that it is willing to monitor 

that measure. Such measures include, among 

others, a prohibition from driving and a 

requirement to undergo a form of therapeutic 

intervention.  

12. Application for supervision 

decision from person granted 

bail in State 

Provides for a situation where a person who is 

resident in another Member State has been 

granted bail in Ireland and wishes to return to 

that Member State pending the trial for the 

offence. This section allows the person to apply 

to Court for a supervision decision.  

13. Provisions supplementary to 

sections 11 and 12 

Provides that where an appeal is made against 

a decision of a court under sections 11 or 12, 

the High Court must direct the Central Authority 

to inform the other Member State concerned.   

14. Forwarding of supervision 

decision to competent authority 

in executing State 

Requires the Central Authority to forward a copy 

of a supervision decision to the competent 

authority in the relevant other Member State, 

and sets out the procedure to be followed. 

15. Response of competent 

authority in executing State to 

supervision decision 

Sets out the procedure to be followed where the 

competent authority in the other Member State 

informs the Central Authority that there will be a 

difficulty with monitoring the supervision 

decision, or where it does not agree to monitor 

the decision. The section lists a number of 

potential difficulties. 

16. Decision of executing State to 

monitor supervision decision 

Sets out the procedure to be followed where the 

executing State has informed the Central 

Authority that it will agree to monitor the 

supervision decision.  

17. Notifications from executing 

State 

Provides that where the Central Authority has 

been notified by the other Member State that: 

• The supervised person has changed 
address 

• The supervised person cannot be found 

• A legal remedy has been introduced 
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against the decision to recognise the 
supervision decision, or 

• A supervision measure has been 
breached  

the Central Authority must inform the court and 

the prosecutor.  

18. Expiry of supervision decision Sets out the procedure to be followed where the 

supervision decision expires. It allows the court 

to direct that the Central Authority request the 

executing State to extend the monitoring of he 

decision for a specified period. If the executing 

State refuses, the supervision decision will 

expire on the date specified in the original 

decision and the court must be informed. Where 

the executing State agrees,  the court must be 

informed. 

19. Subsequent decisions in relation 

to supervision decision 

This section allows a court to:  

• Renew a supervision decision and 
modify it accordingly 

• Revoke a supervision decision, 

• Modify a supervision measure in a 
supervision decision.  

A modification to a supervision measure will 

cease to have effect where the executing State 

does not agree to the modification. The court 

can revoke the supervision decision in these 

circumstances if it considers it necessary to do 

so.  

20. Revocation of supervision 

decision 

Section 20(1) provides that the prosecutor must 

apply to the court for a revocation of a 

supervision decision where:  

• The executing State has indicated the 

person cannot be found in that state or 

has established that their place of 

residence is outside that state. The 

Court must revoke the decision. 

• The executing State has indicated there 

was a breach of the supervision 

decision, and that breach is sufficiently 

serious to warrant the revocation. The 

Court may revoke the decisions if it 

thinks it appropriate in the 

circumstances.  
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• The executing State has indicated that it 

can no longer monitor the decision. The 

court must revoke the decision. 

21. Issue of arrest warrant Where a supervised person (or former 

supervised person in certain circumstances) 

fails to appear before a court, the prosecutor 

may apply to the court for an arrest warrant for 

that person. The court may issue such a 

warrant. A Member of An Garda Síochána may 

arrest that person under the warrant even if they 

do not have the warrant in their possession at 

the time of arrest, but they must produce and 

serve the warrant on the person as soon as 

practicable. The person must then be brought 

before court as soon as practicable. 

22. Certain hearings may be 

conducted through live 

television link 

This section allows certain hearings to be 

conducted via video link where the supervised 

person is in the executing State at the time of 

the hearing.  

PART 3 – Executing State is Ireland 

23. Application of Part 3 Provides that this Part of the Act applies where 

Ireland is the executing State.  

24. Definitions – Part 3 Sets out the definitions to be used in the 

interpretation of Part 3.  

25. Obligation to consult with 

competent authority in issuing 

State 

Provides that the Central Authority must, so far 

as reasonable and practicable, consult with the 

competent authority in the issuing State in 

relation to any supervision decision which has 

been made or proposed. Such consultation is 

intended to facilitate the preparation/forwarding 

of the decision, the monitoring of the decision 

etc., and it includes the exchange of 

information.  

26. Corresponding offences Defines what is meant by a ‘corresponding 

offence’ for the purposes of the Act. It refers to 

an act or omission which, if committed in 

Ireland, would also constitute an offence in Irish 

law.   

27. Supervision measures to which 

Part 3 applies 

Sets out the supervision measures to which this 

Part applies.  
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It also allows the Minister, by order, to prescribe 

a supervision measure specified in Article 8(2) 

of the Directive as a supervision measure to 

which this Part applies.  

28. Forwarding of supervision 

decision to Central Authority 

Sets out the procedure to be followed once a 

supervision decision has been forwarded to the 

Central Authority, including in circumstances 

where that decision has not satisfied 

requirements, such as where it is not 

accompanied by an Article 10 certificate. 

An Article 10 certificate is provided for in Article 

10 of the Framework Decision, and its standard 

form is set out in Annex 1 to the Framework 

Decision.  

29. Grounds on which supervision 

decision may or may not be 

monitored in State 

Provides for the grounds upon which the 

Central Authority may refuse to endorse or 

execute a supervision decision from another 

Member State.  

30. Application to court for 

endorsement of supervision 

decision 

Sets out the procedure to be followed whereby 

the Central Authority, after receiving a 

supervision decision, applies to the court to 

have that decision endorsed for execution.  

31. Endorsement of supervision 

decision by court 

Provides that where the court is satisfied that 

the application under s.30 complies with the 

provisions of this Act, the court will endorse the 

supervision decision.  

If a supervision measure in the supervision 

decision is incompatible with the law of the 

State, the court may adapt that measure to one 

which:  

• Falls within the definition of ‘supervision 
measures’ in s.27, 

• Is imposable in the State as a condition 
of bail 

• Corresponds as far as possible to the 
original supervision measure, and 

• Is not more severe that the original 
supervision measure.  

Once the court endorses the supervision 

decision it will direct that compliance with the 

endorsed supervision decision be monitored by 

An Garda Síochána. 
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32. Time limits for decision Sets out the time limits within which a court 

must make a decision to endorse a supervision 

decision or otherwise, generally within 20 

working days of the Central Authority receiving 

the supervision decision, subject to some 

exceptions. 

33. Notification of endorsement of 

supervision decision 

Provides that, having made an endorsement 

order, the Court must forward a certified copy of 

that order (along with the Article 10 certificate) 

to: 

• The Central Authority 

• The Garda Superintendent for the district 
in which the supervised person will 
reside, and 

• The supervised person.  

34. Obligation to provide certain 

information to issuing State 

Provides that the Central Authority must send a 

copy of the endorsement order to the issuing 

State.  

In situations where s.29 applies (i.e. where the 

court has refused to endorse a supervision 

decision) a notice stating the reasons for this 

must be sent to the issuing State by the Central 

Authority.  

35. Issuing State to have jurisdiction 

for subsequent decisions 

Provides that although a supervision decision 

has been endorsed by an Irish court, the issuing 

State still has authority to renew, review or 

revoke that decision, as well as modify the 

supervision measures in it.  

Any modifications must be notified to the 

Central Authority, which must then apply to the 

court for a modification of the endorsement 

order. The modified endorsement order must be 

sent to the Central Authority, the relevant 

Superintendent, and the supervised person. 

Where the issuing state has revoked the 

supervision decision, the court will revoke the 

endorsement order. Notice of the revocation 

must be sent to the Central Authority, the 

relevant Superintendent, and the supervised 

person.  

The Central Authority must forward to the 

issuing State notice of the above as 
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appropriate.  

36. Extension of period of 

monitoring   

The Court may at any time request that Central 

Authority make enquiries with the issuing State 

to ascertain if the monitoring associated with the 

supervision decision is still required. Where no 

response is received, the Central Authority must 

apply to the court to have the endorsement 

order revoked.  

Where the issuing State makes a request to the 

Central Authority for a renewal of the monitoring 

period, the Central Authority must make an 

application to the court for a decision. The court 

must accede to the request. 

37. Breach of supervision decision Sets out the procedure to be followed where the 

supervised person has breached a supervision 

measure specified in the supervision decision.  

38. Supervised person cannot be 

found in State  

Where a supervised person cannot be found in 

the state, the Court may revoke the 

endorsement order.  

Schedule Council Framework Decision 

2009/829/JHA 

Sets out the full text of the Framework Decision. 
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Background 

This Framework Decision was part of a larger package of EU legislation aimed at harmonising 

procedures for the mutual recognition of custodial and non-custodial sanctions across the EU.  

In this context, three separate and complimentary Council Framework Decisions were adopted in 

2008 and 2009: 

• Framework Decision 
2008/909/JHA   
(Transfer of Prisoners)6  

• Framework Decision 
2008/947/JHA  
(Probation and Alternative 
Sanctions)7 

• Framework Decision 
2009/829/JHA  
(on European Supervision 
Orders) 

 

In 2016 the European Union Agency for 

Fundamental Rights published a report 

into the fundamental rights issues which arise in relation to the three Framework Decisions.8 The 

report notes that both the Framework Decision on probation and alternative sanctions, and the 

Framework Decision on the European Supervision Order, seek to promote alternatives to detention 

where appropriate: 

“Greater use of alternatives would have a positive impact on fundamental rights generally in 

that detention, which is very intrusive, would be used less; social rehabilitation would be 

facilitated by not removing persons from society in the first place; and persons would be 

able to maintain or establish contacts with society, and family in particular, through more 

regular interaction. Alternatives to detention thus support respect for the right to family life 

as well as the right to dignity. To the extent that detention is used more frequently for non-

citizens, based on the fear that individuals will escape beyond the reach of the national 

justice system, equality and non-discrimination also play a role.”9 

                                                
6 The Framework Decision on the Transfer of Prisoners is due to be implemented as an amendment to the 

Transfer of Sentenced Persons Act 1995 in the Transfer of Sentenced Persons and Transfer of Execution 
of Judgments Bill [the Bills Tracker Page for this Bill is available here.] 

7 This Framework Decision was implemented by the Criminal Justice (Mutual Recognition of Probation 
Judgments and Decisions) Act 2019. At time of writing, the Act has not yet been commenced. It can be 
accessed here: http://www.irishstatutebook.ie/eli/2019/act/20/enacted/en/html The Oireachtas L&RS Bill 
Digest can be accessed here: 
http://opac.oireachtas.ie/AWData/Library3/CJ_Mutual_Recog_of_Probation_Judgments_and_Decisions_Bil
l_2018_BD_120826.pdf  

8 European Union Agency on Fundamental Rights (FRA), Criminal detention and alternatives: fundamental 
rights in EU cross-border transfers (2016), at p 35 – 38. Available here.   

9 Ibid, at 61. 

A Framework Decision, like a Directive, is 

binding on Member States as to the result to be 

achieved but leaves discretion to the Member 

State as to the principles and procedures to be 

applied. They do not have direct effect and so 

cannot be invoked at national level in the 

absence of State implementation. Post- Lisbon 

Treaty, Framework Decisions are no longer 

used as Regulations, Directives, and Decisions 

are the means of legislating in the EU. 

http://www.irishstatutebook.ie/eli/1995/act/16/enacted/en/html
http://eolas.library.oireachtas.local/transfer-of-sentenced-persons-and-transfer-of-execution-of-sentences-bill/
http://www.irishstatutebook.ie/eli/2019/act/20/enacted/en/html
http://opac.oireachtas.ie/AWData/Library3/CJ_Mutual_Recog_of_Probation_Judgments_and_Decisions_Bill_2018_BD_120826.pdf
http://opac.oireachtas.ie/AWData/Library3/CJ_Mutual_Recog_of_Probation_Judgments_and_Decisions_Bill_2018_BD_120826.pdf
http://fra.europa.eu/en/publication/2016/criminal-detention-and-alternatives-fundamental-rights-aspects-eu-cross-border
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This is reflected in Recitals 4 and 5 of the Framework Decision, which set out its core objective and 

rationale respectively as:  

…the promotion, where appropriate, of the use of non-custodial measures as an alternative 

to provisional detention, even where, according to the law of the Member State concerned, 

a provisional detention could not be imposed ab initio.” 

and: 

“…there is a risk of different treatment between those who are resident in the trial 

state and those who are not: a non-resident risks being remanded in custody 

pending trial even where, in similar circumstances, a resident would not. In a 

common European area of justice without internal borders, it is necessary to take action to 

ensure that a person subject to criminal proceedings who is not resident in the trial state is 

not treated any differently from a person subject to criminal proceedings who is so 

resident.”  

 

Mutual Recognition 

The principle of mutual recognition goes to the heart of EU cooperation on criminal matters. It 

requires that the courts of Member States can refuse to execute warrants, judgments or other 

decisions from other Member States only on certain strict grounds. There is a general presumption 

in favour of the legality of a legal instrument that is being executed.   

Mutual recognition allows enforcement based on mutual trust in the equivalence between legal 

systems. This is based on a presumption that certain minimum protections, concerning human 

rights, specifically the right to a fair trial, apply in the Member State seeking execution. These 

presumptions can be rebutted where the accused can show that there is a real risk that those 

protections will not be applied. 

Mutual recognition features heavily in the operation of the European Arrest Warrant [EAW]. The 

recent decision of the Court of Justice of the EU [CJEU] in Minister for Justice v. LM found that 

recent legislative changes to the organisation of the Polish judiciary could undermine the mutual 

trust required to enforce an EAW if the Irish courts felt this threatened the respondent’s right to a 

fair trial due to concerns arising from the independence of their judiciary. 

European cooperation on criminal matters 

Prior to the Lisbon Treaty (2009), policy areas were defined according to a pillar structure, with 

sensitive matters of policing and judicial cooperation in criminal matters falling under the so-called 

“third pillar”. The EU had more restrictive competence in this field in terms of objectives, conditions, 

procedures and instruments as Justice and Home Affairs were traditionally an “inter-governmental” 

matter. Since 1 December 2014, EU policies for police and criminal justice matters are no longer 

afforded a special status. They are now provided for under Title V of Part Three of the TFEU, 

entitled “Area of Freedom, Justice and Security.” 

Protocol 21 of the Treaty on the Functioning of the European Union provides for the position of 

Ireland and the UK in the area of freedom, justice and security. It provides that where EU 

http://curia.europa.eu/juris/document/document.jsf?text=&docid=204384&pageIndex=0&doclang=en&mode=lst&dir=&occ=first&part=1&cid=5989869
https://eur-lex.europa.eu/legal-content/EN/TXT/?uri=CELEX%3A12016E%2FPRO%2F21
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Directives come under that area Ireland is not bound by such measures. However, Ireland may opt 

in to such measures.  

Implementation of Framework Decision 2009/829/JHA 

The deadline for the implementation of the Framework Decision was 1st December 2012. 

According to the European Judicial Network [EJN],10 Ireland is the only remaining country which 

has yet to implement the Framework Decision.11 A 2014 report from the Commission to the 

European Parliament and the Council on the implementation of the three Framework Decisions 

noted: 

“The non-implementation of the Framework Decisions by some Member States is very 

problematic since those Member States who have properly implemented the Framework 

Decisions cannot benefit from their co-operation provisions in their relations with those 

Member States who did not implement them in time. Indeed, the principle of mutual 

recognition, which is the cornerstone of the judicial area of justice, requires a reciprocal 

transposition it cannot work if instruments are not implemented correctly in the two Member 

States concerned.”12 

However, it should also be noted that although Ireland is still in the process of implementing the 

Framework Decisions, the European Union Agency on Fundamental Rights has described its 

standard operating procedure in these matters as being an example of “transferable good 

practice.”13  

                                                
10 The EJN is an EU network of relevant national authorities which provide for judicial cooperation in criminal 

matters.  

11 See the EJN Judicial Library which provides up to date information on the status of implementation of EU 
Directives and Framework Decisions. Available at: https://www.ejn-
crimjust.europa.eu/ejn/EJN_Library_StatusOfImpByCat.aspx?CategoryId=37  

12 Report from the Commission to the European Parliament and the Council on the implementation by the 
Member States of the Framework Decisions 2008/909/JHA, 2008/947/JHA and 2009/829/JHA on the 
mutual recognition of judicial decisions on custodial sentences or measures involving deprivation of liberty, 
on probation decisions and alternative sanctions and on supervision measures as an alternative to 
provisional detention, 2014, at page 6. Available here: https://eur-lex.europa.eu/legal-
content/EN/ALL/?uri=celex%3A52014DC0057  

13 European Union Agency on Fundamental Rights (FRA), Criminal detention and alternatives: fundamental 
rights in EU cross-border transfers (2016), at p.33. Available here.   

https://www.ejn-crimjust.europa.eu/ejn/EJN_Library_StatusOfImpByCat.aspx?CategoryId=37
https://www.ejn-crimjust.europa.eu/ejn/EJN_Library_StatusOfImpByCat.aspx?CategoryId=37
https://eur-lex.europa.eu/legal-content/EN/ALL/?uri=celex%3A52014DC0057
https://eur-lex.europa.eu/legal-content/EN/ALL/?uri=celex%3A52014DC0057
http://fra.europa.eu/en/publication/2016/criminal-detention-and-alternatives-fundamental-rights-aspects-eu-cross-border
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Principal Provisions 

This section of the Digest examines the main provisions of the Bill. The Bill comprises 38 sections, 

many of which directly reflect the provisions of the Framework Decision. For that reason, not every 

section of the Bill is discussed. The Framework Decision is included in the Schedule to the Bill. A 

short synopsis of each provision is given in the Table of Provisions (above).  

Part 1 – Preliminary and General  

The Act will be commenced by order of the Minister for Justice and Equality and different sections 

may be commenced on different dates.  

Section 3 provides that this Act will apply in relation to offences committed before, on or after the 

commencement of the relevant provisions.  

Section 5 provides that for the purpose of the Act, the Minister for Justice and Equality will be the 

‘Central Authority’. However the Minister may, by order, designate others to perform functions of 

the Central Authority as appropriate.  

Any regulations made under the Act must be laid before both Houses of the Oireachtas and may 

be annulled by a resolution of either House within 21 sitting days.  

Part 2 – Issuing State is Ireland  

Interpretation 

Section 9 of the Bill sets out the definitions to be used in the interpretation of Part 2. For the 

purposes of this Part, the term ‘supervision measures’ is defined to mean one or more of the 

following conditions of bail as may be specified in the supervision decision:  

• An obligation on the person to keep a specified authority informed of their place of 
residence in the executing State and any change of address. 

• An obligation on the person to stay away from a particular place in the executing State. 

• An obligation on the person to be in a particular place in the executing State at particular 
times (i.e. a curfew).  

• An obligation on the person to obey general or specific restrictions on travel outside of the 
executing State. 

• An obligation on the person to report to a specified authority in the executing State at 
specified times.  

• An obligation on the person to not have contact with specified persons. 

• An obligation under Article 8(2) of the Framework Decision which has been prescribed for 
the purposes of this paragraph. See Box 1 overleaf for an outline of Article 8 of the 
Framework Decision. 
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Box 1: Article 8 

Article 8 of the Framework Decision specifies the types of supervision measures to 

which the Framework Decision applies.  

 Article 8(1) lists those supervision measures contained in sub-paragraphs (a) to (f) of 

the definition of ‘supervision measures’ in s.9(1) of the Bill.  

Article 8(2) states that when transposing the Framework Decision, or at a later stage, 

Member States must inform the General Secretariat of the Council which of a further list 

of supervision measures they are prepared to monitor. These measures may include in 

particular:  

• An obligation not to engage in specific activities linked to the offence(s) allegedly 
committed. This could include involvement in a specified profession or field of 
employment.  

• An obligation not to drive a vehicle. 

• An obligation to deposit a certain sum of money or give another type of 
guarantee either in instalments or all at once.  

• An obligation to undergo therapeutic treatment or addiction treatment. 

• An obligation to avoid contact with specific objects linked to the offence(s) 
allegedly committed. 

The General Secretariat will then make this information available to all Member States 

and to the Commission. Section 11(3)(b) of the Bill specifies that a supervision decision 

must not specify a supervision measure referred to in Article 8(2) unless the other 

Member State has notified the General Secretariat it is prepared to monitor such a 

measure. 
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Power to make a supervision decision 

Section 11(2) of the Bill provides a court in Ireland with the power to make a supervision decision 

and grant bail conditional on another Member State agreeing to monitor compliance.  This can be 

done where a person: 

• Is before a court charged with an offence 
which, on conviction, could result in a 
sentence of imprisonment of 12 months or 
more, 

• Is lawfully and ordinarily resident in another 
Member State, and 

• Makes an application for a supervision 
decision.14  

Subsection 11(3) states that the supervision 

decision must be conditional on the person entering 

into a recognisance subject to supervision 

measure/s specified by the court. It must also 

require that they report to the competent authority in 

the executing State as soon as possible once the 

that State has agreed to monitor the supervision 

decision. 

A supervision decision must specify: 

• Its intended duration 

• Whether it can be renewed, and 

• The provisional length of time for which monitoring may be required.15 

A refusal by the District Court to make a supervision decision, or indeed the measures specified in 

a decision, can be appealed.16 

Where the person to be supervised is in custody, the supervision decision will come into effect 

when:  

• The Central Authority informs the governor of the prison that the executing State has 
agreed to monitor the decision, and 

• The person has entered into a recognisance taken by the governor of the prison, or a prison 
officer designated for that purpose by the governor.17 

Where the person to be supervised is already on bail at the time the decision is made, the 

supervision decision will come into effect when: 

• The Central Authority informs them that the executing State has agreed to monitor the 
decision, and 

• They have entered into a recognisance. 

 

                                                
14 Section 11(1). 

15 Section 11(4).  

16 Under s.28(3)(a) of the Criminal Procedure Act 1967, available here: 
http://www.irishstatutebook.ie/eli/1967/act/12/enacted/en/html See s.11(6)(b) of the Bill.  

17 Section 11(7)(a). 

Recognisance 

A recognisance is required for an 

accused person to be released on bail. 

It is an undertaking by the person to 

appear at a specific sitting of a court, 

and to comply with any other conditions 

attached by the court. It is normally 

secured by payment of, or promise to 

pay, a sum of money which will be 

forfeited if the accused fails to comply 

with the terms of bail. The person may 

also be required to provide one or more 

sureties, which is a person who agrees  

to pay the money if the accused fails to 

appear. 

http://www.irishstatutebook.ie/eli/1967/act/12/enacted/en/html
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Section 12 of the Bill provides for situations where a person is ordinarily resident in another 

Member State, has been granted bail in 

Ireland, and wishes to return to their 

home Member State while awaiting trial. 

Under this section, that person may 

apply to the court that granted their bail 

to request that the court make a 

supervision decision.  

Section 14 of the Bill sets out the 

procedure to be followed when 

forwarding a supervision decision to the 

executing State.  

The competent authority in the 

executing State must agree to monitor 

the supervision decision.  

Section 15 sets out the procedure to be followed where the competent authority in the prospective 

executing State receives the supervision decision and responds in one of a number of ways:  

• The executing State may respond that because of exceptional circumstances, it won’t be 
possible for them to make a decision on whether to monitor the supervision decision within 
the time limits set out by the Framework Decision,18 the reasons for that delay, and the 
estimated time needed to reach a decision. On the basis of that information, the prosecutor 
in Ireland may apply to the court to revoke the supervision decision, and the court will 
decide whether or not to do so.19  

• The executing State may inform the Central Authority in Ireland that it has adapted a 
supervision measure in the decision to bring it into line with that State’s own law. In such a 
situation, the prosecutor in Ireland will apply to the court, requesting either that the 
modification be noted and the recognisance be varied, or for a revocation of the decision. 
The court may either revoke the decision, or accept the modification (with the consent of 
the supervised person) and make whatever changes to the supervision decision or 
recognisance that may be required.20 

• The executing State may inform the Central Authority in Ireland that there is maximum time 
for which it is willing to monitor the supervision decision. In these circumstances, the 
prosecutor in Ireland will apply to the court to either limit the duration of the supervision 
decision and modify it accordingly, or to revoke the decision.21  

• The executing State may inform the Central Authority in Ireland that it does not agree to 
monitoring the supervision decision and its reasons for that. In such circumstances, the 
prosecutor in Ireland will apply to the court for a revocation of the supervision decision and 
the court must grant that application.22  

                                                
18 Time limits are set out in Article 12(1) and (2) of the Framework Decision. That Article states that the 

executing State must make a decision on monitoring within 20 working days of receiving it. If a legal 
remedy has been introduced against the decision, the time limit for recognising the decision will be 
extended by a further 20 working days.  

19 Section 15(1)(a) and (2). 

20 Section 15(1)(b) and (3). 

21 Section 15(1)(c) and (4). 

22 Section 15(1)(d) and (5).  

Article 10 certificate 

Article 10 of the Framework Decision sets out the 

procedure for forwarding a supervision decision from 

one Member State to another. It requires that any 

such decision is accompanied by a certificate, a 

standard form of which is set out in Annex I. The 

certificate requires basic information regarding the 

competent authority in the issuing State, details of the 

accused person to be supervised, details and duration 

of the supervision measure(s), details of the alleged 

offence(s) etc. 
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As per section 19, the court has the power to: 

• Renew a supervision decision; 

• Revoke a supervision decision; and 

• Modify a supervision measure within a supervision decision. However any such 
modification will cease to have effect if the executing State does not agree to it. In such 
circumstances, the court may revoke the supervision decision.23 

Section 20 sets out the circumstances in which a supervision decision may be revoked. A 

prosecutor in Ireland must apply to have a supervision decision revoked by the court where: 

• the executing State has notified the Central Authority that the supervised person cannot be 
found or is now residing in another state. The court must revoke the decision. 

• The executing State has notified the Central Authority that the person has breached the 
supervision decision and that breach is serious enough to warrant revocation. The court 
may do so if it thinks revocation is necessary in the circumstances.  

• The executing State can no longer monitor the decision. The court must revoke the 
decision. 

Where a person does not appear before the court as ordered upon the expiration of their 

supervision decision, the court may issue an arrest warrant.24 

Part 3 – Executing State is Ireland 

Part 3 of the Bill sets out the procedures to be followed where Ireland is the executing State rather 

than the issuing State. As such, the procedures in this part largely mirror those in Part 2, except 

the roles are reversed. As Part 2 has been discussed at length, this portion of the Bill Digest aims 

to point out particular provisions of note in Part 3. 

Read in conjunction with one another, sections 26 and 29(3) provide for the principle of dual 

criminality. Section 29(3) states that Ireland will only endorse or execute a supervision decision 

where the decision relates to an offence which corresponds to an offence in Ireland. Section 26 

defines what is meant by ‘corresponding offences’. It states that:  

“…an offence specified in a supervision decision corresponds to an offence under the law 

of the State where the act or omission that constitutes the offence…would, if committed or 

made in the State on the date…the supervision decision issued, constitute an offence 

under the law of the State.” 

Section 29 sets out a number of grounds upon which an Irish court must refuse to endorse or 

execute a supervision decision:  

•  The person in question is neither lawfully and ordinarily residing25 in the State, nor an Irish 
citizen. 

• The person does not wish to return to Ireland. 

• The offence in question is a summary offence which could have been prosecuted in Ireland 
but for the fact that it has become statute barred.26  

                                                
23 Section 19(2)(a) and (b).  

24 Section 21.  

25 ‘Ordinarily residing in the State’ is defined by s.29(8).  
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• The person could not be returned to the issuing State by way of a European Arrest Warrant. 

• It is clear from the information provided that to endorse the decision would infringe upon the 
principle of ne bis in idem. This principle generally means that a person cannot be punished 
more than once for the same action.  However, in relation to European cooperation in 
criminal matters specifically, the principle aims to ensure that a person cannot be punished 
for the same act in several Member States due to the fact that they have exercised their 
right to freedom of movement.27 

• The offence in respect of which the supervision decision has been issued would not be an 
offence in Ireland.  

• The offence in question corresponds to an Irish offence in respect of which a person of the 
same age as the supervised person could not be prosecuted by reason of their age at the 
time of the offence. 

 

Section 37 of the Bill sets out the procedure to be followed where a person being supervised in 

Ireland has breached a supervision measure. In such circumstances, the court will cause a notice 

to be sent to the issuing State and give them a time limit within which to respond. If the issuing 

State fails to respond indicating that it has modified or revoked the supervision decision, the court 

will revoke its endorsement of the supervision decision.  

 

 

                                                                                                                                                            
26 ‘Statute barred’ means that the time within which a prosecution must be initiated for an offence has 

passed. Under ordinary circumstances, most summary offences must be initiated in the District Court within 
6 months. However, there are exceptions to this.  

27 See generally Eurojust,  ‘The Principle of Ne Bis in Idem in Criminal Matters in the Case Law of the Court 
of Justice of the European Union’, September 2017, available here: 
http://www.eurojust.europa.eu/doclibrary/Eurojust-
framework/caselawanalysis/The%20principle%20of%20Ne%20Bis%20in%20Idem%20in%20criminal%20m
atters%20in%20the%20case%20law%20of%20the%20Court%20of%20Justice%20of%20the%20EU%20(
Sept.%202017)/2017-09_CJEU-CaseLaw-NeBisInIdem_EN.pdf  

http://www.eurojust.europa.eu/doclibrary/Eurojust-framework/caselawanalysis/The%20principle%20of%20Ne%20Bis%20in%20Idem%20in%20criminal%20matters%20in%20the%20case%20law%20of%20the%20Court%20of%20Justice%20of%20the%20EU%20(Sept.%202017)/2017-09_CJEU-CaseLaw-NeBisInIdem_EN.pdf
http://www.eurojust.europa.eu/doclibrary/Eurojust-framework/caselawanalysis/The%20principle%20of%20Ne%20Bis%20in%20Idem%20in%20criminal%20matters%20in%20the%20case%20law%20of%20the%20Court%20of%20Justice%20of%20the%20EU%20(Sept.%202017)/2017-09_CJEU-CaseLaw-NeBisInIdem_EN.pdf
http://www.eurojust.europa.eu/doclibrary/Eurojust-framework/caselawanalysis/The%20principle%20of%20Ne%20Bis%20in%20Idem%20in%20criminal%20matters%20in%20the%20case%20law%20of%20the%20Court%20of%20Justice%20of%20the%20EU%20(Sept.%202017)/2017-09_CJEU-CaseLaw-NeBisInIdem_EN.pdf
http://www.eurojust.europa.eu/doclibrary/Eurojust-framework/caselawanalysis/The%20principle%20of%20Ne%20Bis%20in%20Idem%20in%20criminal%20matters%20in%20the%20case%20law%20of%20the%20Court%20of%20Justice%20of%20the%20EU%20(Sept.%202017)/2017-09_CJEU-CaseLaw-NeBisInIdem_EN.pdf
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