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The CervicalCheck Tribunal Bill 2019 establishes a statutory tribunal to 
hear claims in relation to actions and omissions arising from the 
CervicalCheck scheme. The Digest looks at the background to the Bill, 
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Summary 
This Digest sets out the purpose of cervical screening and the limitations that are associated with 
it. It also details the history of CervicalCheck, its operation, the delivery of the service and cytology 
testing. It then looks at the CervicalCheck Tribunal Bill 2019 which establishes a statutory tribunal 
to hear and determine claims from persons affected by acts or omissions arising from 
CervicalCheck.  
 
The Digest discusses the findings of the Scally Inquiry1 and the crisis that resulted from the failure 
of CervicalCheck to inform women of the results of a retrospective audit of their screening history, 
after they had been diagnosed with cancer. Letters were only sent to one in five women whose 
clinical treatment would have differed had these results been disclosed, informing them of this fact. 
The findings showed that there was an over emphasis on low-cost suppliers, at the expense of 
quality. Contract governance controls were considered inadequate and there was a limited ability 
to govern service delivery. The inquiry also highlighted that screening services were outsourced to 
16 laboratories across Ireland, the UK and the US.  
 
A supplementary report2, published in June 2019, examined procurement, quality and accreditation 
arrangements and governance structures of the laboratories used to screen Irish women’s cervical 
slides. It highlights that the requirements for written permission before outsourcing were not met. 
One laboratory had not been accredited and was not staffed with cytopathologists or public health 
physicians. The tendering process was considered to be more concerned about cost rather than 
quality. The use of additional laboratories without express authorisation lay outside the boundaries 
of the contract and introduced a potential risk. 
 
It was decided by CervicalCheck that disclosure of the review of slides should be passed onto the 
treating clinician. This was generally the lead colposcopists; however, there was dissatisfaction 
with this decision and the colposcopists believed it was the responsibility of CervicalCheck to do 
so.  
 
A number of high profile cases helped to highlight the issue. Both Vicky Whelan and Ruth 
Morrissey took cases against the HSE and the clinical pathology labs for damages. Both received 
substantial settlements. These cases helped to draw attention to the CervicalCheck crisis. 
 
In response the Government committed to a number of actions. Firstly, legislation is to be passed 
which will set up a Tribunal to determine claims arising from CervicalCheck. A Tribunal was 
considered the best mechanism to deal claims effectively and in a less adversarial manner than in 
a courtroom. This is based on the recommendation of Justice Meenan.3 The Tribunal is open to 

                                                
1 First Report: Scally, G. (2018) “Scoping Inquiry into the CervicalCheck Screening Programme” 

(Department of Health).  
2 Second Report: Scally, G. (2019) “Scoping Inquiry into the CervicalCheck Screening Programme: 

Supplementary Report” (Department of Health).  
3 Meenan, C. (2018) “Report on an alternative system for dealing with claims arising from Cervical Check” 

(Department of Health).  

https://data.oireachtas.ie/ie/oireachtas/bill/2019/44/eng/initiated/b4419d.pdf
https://health.gov.ie/wp-content/uploads/2018/06/Scoping-Inquiry-First-Report-11.6.18.pdf
https://health.gov.ie/wp-content/uploads/2019/06/Supplementary-Report-Final-Master-190607.pdf
https://health.gov.ie/wp-content/uploads/2019/06/Supplementary-Report-Final-Master-190607.pdf
https://health.gov.ie/wp-content/uploads/2018/10/CervicalCheck-Report-8th-October-2018.pdf
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women who were identified during the CervicalCheck clinical audit process as having discordance 
in cytology results and women with cytology discordance that may be identified by the Expert 
Panel Review of Cervical Screening.4 An ex-gratia scheme was established for the cohort of 221 
women identified from the retrospective clinical audit as having results in discordance with the 
original smear tests. The Minister for Health approved repeat smear tests to all women in 2018. An 
implementation plan was produced to embed the 120 recommendations set out in the Scally 
Report. 
 
A General Scheme of the CervicalCheck Tribunal Bill was published5 in April 2019. Pre-legislative 
scrutiny was not carried out on the General Scheme.  The Bill is not substantially different from the 
General Scheme. There are a few small changes6 which do not affect the establishment of the 
Tribunal or its functions.7 Given the timeframe between publication of the Bill and second stage 
debate, there is not enough time to compare and contrast the Scheme and the Bill in detail.  
 
The Bill provides for the following: 
 

• The establishment, membership and functions of the Tribunal; 
• The making and hearing of claims before the Tribunal; 
• Provisions in relation to claims such as costs and legal representation; 
• Restoration of trust proceedings; and 
• Offences.  

 
 

It is important to note that under Section 13 of the Bill a woman or dependent cannot take a claim 
to the Tribunal without the agreement of the HSE and the lab which examined specimens for 
CervicalCheck.  
 
 

Summary of the Bill’s provisions 

Table 1 overleaf summarises the provisions of the CervicalCheck Tribunal Bill 2019.. Further 
discussion of key provisions of the Bill can be found in the Principal Provisions section of the Bill 
Digest. 

  

                                                
4 See Health Service Executive “Expert Panel Review of Cervical Screening” for more detail. 
5 Accessible here: https://health.gov.ie/wp-content/uploads/2019/05/Heads-and-General-Scheme-of-Bill-to-

establish-the-CervicalCheck-Tribunal-Publish-version.pdf  
6 Section numbers are different for example.  
7 The General Scheme included a provision stating that the Official Languages Act 2003 did not apply to the 

Tribunal and this is not part of the Bill.  

https://www.hse.ie/eng/services/news/newsfeatures/expert-panel-review-of-cervical-screening/
https://health.gov.ie/wp-content/uploads/2019/05/Heads-and-General-Scheme-of-Bill-to-establish-the-CervicalCheck-Tribunal-Publish-version.pdf
https://health.gov.ie/wp-content/uploads/2019/05/Heads-and-General-Scheme-of-Bill-to-establish-the-CervicalCheck-Tribunal-Publish-version.pdf
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Summary of the Bill’s provisions 
Table 1 below summarises the provisions of the CervicalCheck Tribunal Bill 2019. Further 
discussion of key provisions of the Bill can be found in the Principal Provisions section of this Bill 
Digest. 

Table 1: Provisions of the CervicalCheck Tribunal Bill 2019 

Section Title Effect 

Part 1            Preliminary and General 

1. Short title and 
commencement 

This is a standard section on the short title of the 
Bill and commencement provisions. 

2 Definitions This section provides definitions of key terms 
used in the Bill. For example, CervicalCheck  is 
defined as ‘the national cervical screening 
programme initiated in 2008 by the National 
Cancer Screening Service Board and, since the 
dissolution of the Board on 1 April 2010, 
provided by the Executive.’ 

3. Expenses This is a standard provision to provide for 
expenses incurred by the Minister in the 
administration of the Act. 

Part 2           CervicalCheck Tribunal  
Chapter 1    Establishment, functions etc  

4. Establishment day This provides for the establishment day for the 
Tribunal. 

5. Establishment of Tribunal This provides for the establishment of the 
CervicalCheck Tribunal. The Tribunal may sit in 
divisions, is independent in the performance of its 
functions and will regulate its own procedures. 

6. Membership of Tribunal The Tribunal will consist of a chairperson and not 
less than 2 ordinary members, appointed by the 
Minister 

7. Functions of Tribunal This establishes the functions of the Tribunal: 
o To hear and determine claims in relation to 

CervicalCheck cytology laboratory services; 
o To hear and determine claims of alleged 

failure to inform a woman of the results of 
the CervicalCheck audit of the Expert 
Review of Cervical Screening;  

o To facilitate restoration of trust meetings 
;and  

o To report on its findings and 
recommendations. 

8. Staff of  Tribunal This allows the Tribunal to appoint staff members, 
who will perform their functions under the direction 
of the Chairperson.  

9. Experts and Research Section 9 enables the Tribunal to experts 
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(including legal experts) to provide it with advice or 
assistance 

10. Tribunal may retain legal 
counsel and solicitor 

This allows the Tribunal to appoint its own counsel. 

Chapter  2   Making claim to Tribunal  

11. Claims before Tribunal Provides for claims before the Tribunal and who 
may make a claim. Claims may be made by an 
appropriate person and an appropriate person 
under the Bill is defined as a relevant woman, or 
where the woman is deceased, a dependent of the 
woman 

12. Reckoning of time for purpose 
of Statute of Limitations, etc. 

Deals with reckoning of time for the purpose of the 
Statute of Limitations, etc. In the case of a woman 
identified as part of the Review of Cervical 
Screening, a claim must be made within 9 months 
of establishment day for the Tribunal or within 6 
months of being notified of findings of the Review 
of Cervical Screening, whichever is the later. In the 
case of other women within the scope of the 
Tribunal, a claim must be made within 9 months of 
establishment day for the Tribunal.. 

13. Agreement of parties required 
to enable Tribunal to hear 
claims 

Section 13 provides that the Tribunal will hear and 
determine only claims in respect of which there is 
an agreement in writing from the relevant parties. 
The relevant parties are the claimant, the HSE and 
the cytology laboratory services retained by the 
HSE for CervicalCheck. 

Chapter 3     Claims before Tribunal, procedures, etc 

14. Manner of determination of 
issues. 

Section 14 provides for the manner of 
determination of issues. The Tribunal will hear and 
determine claims in the same manner as such 
matters are determined by the High Court in 
respect of claims for personal injuries. 

15. Third party procedures Section 15 provides for third party procedures and 
consent issues. The Tribunal may grant an 
application to join a third party to a claim in the 
same manner as such applications are determined 
by the High Court. 

16. Account to be taken of ex 
gratia payments 

Section 16 requires the Tribunal to take into 
account any sum paid or payable to a claimant 
under the CervicalCheck non-disclosure ex gratia 
scheme when considering whether an award 
should be made in relation to non disclosure. 

17. Awards of the Tribunal - 
applicable principles, etc. 

Section 17 provides for applicable principles to 
awards of the Tribunal. An award shall be made on 
the same basis as an award of the High Court. A 
claimant will have 21 days, or such longer period 
as the Tribunal may determine, from the making of 
the award to accept or reject the award or to 
appeal the award. 
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18. Legal representation Provides that parties appearing before the Tribunal 
shall be entitled to be legally represented. 

19. Costs Section 19 provides that the Tribunal may award 
costs in relation to a claim. 

20. Hearings generally to be 
otherwise than in public. 

Under section 20, hearings are generally to be 
otherwise than in public. However, a hearing or 
part of a hearing will be conducted in public where 
a claimant requests and the Tribunal agrees that it 
would be appropriate to do so. 

21. Form and manner in which 
evidence may be given. 

Section 21 provides for the form and manner in 
which evidence may be given. 

22. Powers relating to witnesses 
and documents 

Section 22 provides for powers relating to 
witnesses and documents. 

23. Privileges and immunities of 
witnesses 

Section 23 provides for privileges and immunities 
of witnesses. A person who gives evidence to the 
Tribunal or who produces or sends documents to 
the Tribunal as directed by the Tribunal has the 
same immunities and privileges in respect of that 
evidence or those documents, and is subject to the 
same liabilities, as a witness in proceedings in the 
High Court. 

24. General power of Tribunal to 
seek directions of High Court 

Section 24 provides that the Tribunal may apply to 
the High Court for directions relating to the 
performance of its functions or for the approval of 
the court of an act proposed to be done by the 
Tribunal for the purposes of performing its 
functions. The High Court may hear an application 
otherwise than in public having regard to the 
subject matter or any other matter relating to the 
nature of the evidence to be given at the hearing of 
the application. 

25. Pre-claim protocols, case 
management, directions, etc. 

Section 25 provides that the Tribunal can 
determine and adopt its own rules of procedure for 
pre-hearing protocols and case management. 

26. Rules Provides for the Tribunal to make rules to regulate 
practice and procedure and the conduct of claims. 

Chapter 4     Appeals, confirmations, etc 

27. Appeals Section 27 provides for appeals. An appeal may be 
made to the High Court from a determination of the 
Tribunal not later than 21 days from the date of 
making the determination, or such longer period as 
the Tribunal may determine. An appeal lies from a 
decision of the High Court to the Court of Appeal 
on a point of law only. Appeals must be heard 
otherwise than in public, except where a claimant 
requests otherwise and the High Court agrees. 

28. Confirmation and publication 
of determinations 

Section 28 provides for confirmation and 
publication of the Tribunal’s determinations. Where 
no appeal to the High Court from a determination 
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of the Tribunal is made in the allowed time period, 
the Tribunal will apply to the High Court for 
confirmation of the determination. On hearing an 
application, the High Court shall confirm the 
determination unless the Court considers that it is 
not in the interests of justice to do so. 

29. Enforcement of awards of 
Tribunal 

Section 29 provides that any award of the Tribunal 
shall be of the same force and effect as a judgment 
of the High Court. 

Chapter 5      Restoration of trust 

30. Application of Chapter 5: Section 30 provides that an appropriate person – 
that is a relevant woman or her dependant - may 
make a request to the Facilitator irrespective of 
whether the appropriate person has made, or 
intends to make a claim. 

31. Facilitator of meetings to 
restore trust 

Section 31 provides for the Minister to appoint a 
Facilitator to carry on and control generally the 
administration and business of restoration of trust 
meetings. The Facilitator will be independent in the 
performance of his or her functions. 

32. Meetings to restore trust Section 32 sets out the detail in regard to meetings 
to restore trust. These meetings are for the 
purposes of documenting experiences, facilitating 
discussion and providing information to the 
appropriate person in respect of that person’s 
experience in relation to CervicalCheck. An 
appropriate person  may  be  accompanied  by  a  
person  or  person of  his  or  her  choice  when  
attending  a  restoration  of  trust  meeting. 

33. Restoration of trust meetings 
not admissible in proceed- 
ings or claims before Tribunal 

Section 33 provides for appropriate protections for 
participants at meetings. Evidence will not be 
admissible in any court or the Tribunal of any 
information, statement or admission disclosed or 
made in the course of a restoration of trust 
meeting. 

Chapter 6     Reports of Tribunal etc  

34. Recommendations of Tribunal Section 34 provides that the Tribunal may make 
recommendations to the Minister and the Minister 
will publish these recommendations. 

35. Annual Reports Section 35 requires the Tribunal to prepare annual 
reports and submit them to the Minister. These 
reports will be published by the Minister. 

Chapter 7     Dissolution  

36. Dissolution of Tribunal Section 36 provides for the dissolution of the 
Tribunal and that the Minister may by order 
dissolve the Tribunal. This would be done following 
consultation with the Tribunal. 

Part 3           Miscellaneous 

37. Appeals to High Court - rules Section 37 provides that where an appeal from a 
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of court determination of the Tribunal is made to the High 
Court, rules of court may make provision for the 
hearing and determination of those appeals in a 
timely and efficient manner. 

38. Offences Section 38 provides for offences and penalties for 
offences. 

39. Restriction of rights and 
obligations under Data Protec- 
tion Regulation 

Section 39 provides for restriction of the Data 
Protection Regulation to enable the Tribunal, the 
Facilitator and moderators to perform their 
functions. 

40. Amendment of Freedom of 
Information Act 2014 

Section 40 amends the Freedom of Information Act 
2014 to provide that the 2014 Act does not apply to 
certain records relating to the Tribunal. This means 
that they cannot be accessed by the general 
public.  

 

Background Information 

Cervical Screening 
A cervical screening test (previously known as the smear test) is a way of detecting abnormal 
cells in the cervix (neck of the womb). Abnormal cells are sometimes also known as pre-cancerous 
cells. A screening test is not a diagnostic test. It is carried out on people who appear to be healthy 
and don’t necessarily have any symptoms. A screening looks to see if there are any abnormal cells 
in the cervix so they can be removed to prevent cervical cancer developing.8  

 

The process involves either a General Practitioner (GP) or nurse taking a sample from the cervix 
and the sample is sent to a quality assured laboratory. The sample is tested under a microscope 
and can also be tested for the presence of the human papillomavirus (HPV).9 HPV is the main 
cause of cervical cancer. Regular cervical screenings are considered the best way to prevent 
cervical cancer because:10 

1. It can detect abnormal cells in the cervix when they are at a stage that is easier to treat; 
and, 

2. It helps detect abnormal changes before symptoms develop. 
There are limitations to cervical screening. The main ones are:11 

• Cervical screening cannot prevent all cases of cancer; 
• Some women will develop cancer despite regular screenings; 
• Some abnormal cell changes might be in the screening process. 

The reasons that abnormalities may be missed are:12 

                                                
8 HSE “Information sheet on cervical screening” p.1. 
9 HPV is a virus which can cause abnormal cells in the cervix. For further detail see the NHS explanatory on 

What is HPV?. 
10 HSE “Information sheet on cervical screening” p.1. 
11 Ibid. 

https://www.hse.ie/eng/cervicalcheck/screening-information/information-sheet-on-cervical-screening.pdf?campname=carousel&camplink=cervical_box7
https://www.nhs.uk/common-health-questions/sexual-health/what-is-hpv/
https://www.hse.ie/eng/cervicalcheck/screening-information/information-sheet-on-cervical-screening.pdf?campname=carousel&camplink=cervical_box7
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• They may not look any different from normal cells; 
• There may only be a small number of abnormal cells in the sample; 
• The person reading the sample may miss the abnormality. 

Test results will come back either normal or abnormal. An abnormal result does not always 
indicate cervical cancer. The patient may need to undertake a colposcopy13 for further 
examination. 

Screening and its weaknesses 

History of cervical smear screening 

The object of screening is to discover those amongst the apparently healthy who are in fact 
suffering from disease. In theory, screening is a method of combating disease by detecting it at an 
early stage and therefore allowing it to be treated adequately before it progresses. Cervical smear 
testing was developed over 60 years ago and screening began in Great Britain and some Nordic 
countries and parts of North America in the 1960s. In the late 1980s the incidence of cervical 
cancer in England was in the middle of the European range, but the mortality rate was amongst 
the highest of the developed countries. This is because, while screening had been operating for 
over 20 years, it failed to achieve sufficient coverage of women or follow-up of women with 
positive results.14 In 1987 an intercollegiate working group party recommended that screening be 
repeated every three years for women aged 20-64. A national call and recall system was 
established in 1988. By 1996, 60% of the district health authorities operated a three year recall.15 
This resulted in a drop in incidences of invasive disease in all regions of England and in all age 
groups from 30 to 74. 

 

In a study into the impact of screening on the incidence of and mortality rate from cervical cancer, 
it was highlighted that many smears are technically unsatisfactory. Interpretation of smears, 
particularly for the minor changes which give rise to most reported abnormalities are unreliable. 
The reason for this is that laboratories vary widely in their use of result categories and quality 
assurance is said to be a continuing problem.16 The smear test has both low sensitivity and low 
specificity. Lesions which are mild or moderate in younger women can regress and do not always 
progress to invasive cancer. Conversely, invasive cancer may arise without any evidence of 
progression through a series of precancerous stages. Reviews of cytological history of women 
with known invasive cancer indicate that many had a series of normal smear test results before 
diagnosis.17      

                                                                                                                                                            
12 Ibid. 
13 A colposcopy is a simple procedure used to look at the cervix (the neck of the womb). A colposcopy is 

often done if a cervical screening test (smear test) finds abnormal changes in the cells of the cervix. These 
changes often aren't harmful and sometimes go away on their own. But sometimes there's a risk they could 
turn into cervical cancer if not treated. A colposcopy can confirm whether abnormal changes in the cells are 
present. It can also help determine whether you need treatment to remove them. Source: HSE, 
Colposcopy. 

14 Quinn, M., Babb, P., Jones, J. & Allen, E., (1999) “Effect of screening on incidence of and mortality from 
cancer of the cervix in England: evaluation based on routinely collected statistics” 318 British Medical 
Journal pp.904-908. 

15 Ibid. 
16 Supra, Quinn et al. note 10, p.3. 
17 Ibid. 

https://www.hse.ie/eng/cervicalcheck/screening-information/colposcopy/
https://www.ncbi.nlm.nih.gov/pmc/articles/PMC27810/
https://www.ncbi.nlm.nih.gov/pmc/articles/PMC27810/
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The benefits of a screening programme must therefore outweigh the costs. According to the Scally 
Inquiry there is clear and undisputed evidence that properly run screening programmes are of 
substantial benefit to the female population of the State.18 Progression from pre-invasive to 
invasive stage cervical cancer takes a relatively long period of time, 10-15 years. This means that 
screening every three years will create a good chance of detecting the early signs.19 While no 
screening test can deliver 100% sensitivity (the rate of detecting cancerous cells), multiple 
cytological examinations of the same slide will improve sensitivity. 

False positives and false negatives 
When test results are inaccurate they can be either “false positives” or “false negatives”. A false 
positive is when test results are reported as positive for abnormal cells, despite there being no 
changes to the cells of the cervix. A false positive may result in further tests which confirm that 
there is no risk of cancer. A false negative is where the results indicate that the cells are normal 
despite there being abnormal cells in the cervix. This may result in a situation where no further 
investigations are carried out despite there being a risk of cancer at the time. 

 

CervicalCheck 
CervicalCheck, the national cervical screening programme, was launched in 2008 by the National 
Screening Service (NSS).20 The NSS was a State Body until 1 April 2010, when it was moved back 
into the HSE under the National Cancer Control Programme (NCCP), which was part of the HSE.  
 
Diagram 1: Timeline of CervicalCheck 

Source: Scally, G., (2018) “Scoping Inquiry into the CervicalCheck Screening Programme”, p.25. 
 

                                                
18 Scally, G., (2018) “Scoping Inquiry into the CervicalCheck Screening Programme”, p.9. 
19 Ibid. 
20 The National Screening Service was established by the Minister for Health and Children in January 2007 

and is part of the HSE. The establishment followed the launch of a Strategy for Cancer Control in Ireland 
2006, which advocates a comprehensive cancer control policy programme in Ireland. The Strategy 
examined prevention, screening, detection, treatment and management of cancer in Ireland in coming 
years and recommended the former Board of the National Screening Service. The National Screening 
Service (NSS) encompasses BreastCheck - The National Breast Screening Programme, CervicalCheck - 
The National Cervical Screening Programme, BowelScreen – The National Bowel Screening Programme 
and Diabetic RetinaScreen – The National Diabetic Retinal Screening Programme.  

https://www.screeningservice.ie/
https://www.screeningservice.ie/
https://health.gov.ie/wp-content/uploads/2018/06/Scoping-Inquiry-First-Report-11.6.18.pdf
https://health.gov.ie/wp-content/uploads/2018/06/Scoping-Inquiry-First-Report-11.6.18.pdf
http://www.screeningservice.ie/publications/CancerControlStrategy2006.pdf
http://www.screeningservice.ie/publications/CancerControlStrategy2006.pdf
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It maintains the Cervical Screening Register, which is an electronic database managed by 
CervicalCheck, that contains the demographic details of women who are eligible for free smear 
tests.21 CervicalCheck uses the information contained on the register to:22 

o Invite women by letter to make an appointment for a free CervicalCheck smear test when it 
is due; 

o Advise women when smear test results are available and what steps to take; 
o Help to review how well the programme is working by compiling statistics and reports; 
o Possibly invite women to take part in research if they separately consent to do so. 

CervicalCheck operates two routine screening intervals with normal smear test results:23 
1. Women aged 25-44 are invited to attend a free smear test every three years; 
2. Women aged 45-60 are invited to attend every five years following two consecutive normal 

smear test results. 

Where a woman receives unsatisfactory results she will be recommended for repeat smear after 3 
months or a colposcopy where an abnormality is suspected. 

                                                
21 CervicalCheck, “Cervical Screening Register”. 
22 Ibid. 
23 Ibid. 

http://www.cervicalcheck.ie/about-cervicalcheck/cervical-screening-register.5649.html
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Diagram 2: Most recent CervicalCheck data  

 
Source: CervicalCheck, “Programme Report 2015-2015”, p.6. 

 

Delivery of CervicalCheck 

The CervicalCheck programme is reliant upon a large number of contracted service providers. The 
most significant of these are for test-taking and cytology. CervicalCheck also has a memorandum 
of understanding with acute hospitals for the provision of colposcopy services. The NSS contracts 
with GPs and practice nurses in the primary care setting to carry out the cervical tests. 
CervicalCheck runs training programmes for the test-takers. Cytology services for the purpose of 
testing these samples are provided by a number of private laboratory companies: 

• Quest Diagnostics (USA); 
• Sonic Healthcare, whose headquarters are in Australia and include 

o Clinical Pathology labs, Austin Texas; 
o MedLab Pathology, Sandyford Dublin; 

http://www.cervicalcheck.ie/_fileupload/ProgrammeReports/CS-PR-PM-22%20CervicalCheck%20Programme%20Report%202015-2016.pdf
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o The Doctors Laboratory, London. 
Cytology testing is also undertaken by the Coombe Hospital for CervicalCheck. This service is 
based on a memorandum of understanding between the HSE/NSS and the Coombe.24 

Once analysed, the results from the tests are communicated back to the women and their test-
takers by CervicalCheck.25  

Table 1: Procurement of Cytology Screening Services  

Year  Competition  Outcome  
2008  Initial competition for 

screening services  
Quest Diagnostics Inc. was awarded a contract for 
provision of services commencing in August 2008 for two 
years with an option for a two-year extension.  

2010  Second competition  Sonic Healthcare (Ireland) Ltd. won 50% of the 
competition for provision of the service by its sister firm 
Clinical Pathology Laboratories Inc. (both part of Sonic 
Healthcare). Quest Diagnostics Inc.’s original contract 
was extended to 2012 for the remaining 50% of the 
service.  

2012  Multi-vendor framework 
Competition  

Quest Diagnostics Inc. was awarded a new two-year 
contract with an optional one-year extension to 2015.  
MedLab Pathology (Ireland) Ltd. was awarded a two-year 
contract with an optional one-year extension to 2015.  
Both of these providers were awarded framework 
contracts as well.  

2014  Mini-competition 1  Both framework members’ contracts were extended as 
the most economically advantageous option, each by two 
years to 2016, with further options to extend in 2016.  

Source: Scally, G. (2018), “Scoping Inquiry into the CervicalCheck Screening Programme” (Report sponsored by the 
Department of Health) p.73. 

  

The Scally Inquiry 

In May 2018 Cabinet agreed to establish a Scoping Inquiry into the issues which came to light in 
relation to the CervicalCheck screening programme. The inquiry was led by Dr Gabriel Scally26 and 
the first report was published in September 2018. The report highlighted that the crisis centred on 
the failure of CervicalCheck to tell women about their own medical information; to disclose to them 
the results of a retrospective audit of their screening history carried out after they had been 
diagnosed with cervical cancer. It also made 50 recommendations that the Government accepted 
and committed to implementing, as discussed further on in the Digest. 
 

                                                
24 Infra, Scally note 21, p.73. 
25 Scally, G. (2018), “Scoping Inquiry into the CervicalCheck Screening Programme” (Report sponsored by 

the Department of Health). 
26 Dr Scally is currently visiting Professor of Public Health at both the University of the West of England 

(UWE) and the University of Bristol. His most recent academic role was as Director the World Health 
Organization Collaborating Centre on Healthy Urban Environments at the UWE. 

https://health.gov.ie/wp-content/uploads/2018/06/Scoping-Inquiry-First-Report-11.6.18.pdf
https://health.gov.ie/wp-content/uploads/2018/06/Scoping-Inquiry-First-Report-11.6.18.pdf
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Key issues identified with the procurement process 

According to the Scally Report a number of issues were identified with the procurement process for 
CervicalCheck from 2008 onwards: 

o There was on over-emphasis on obtaining the lowest cost from suppliers at the expense of 
equivalent emphasis on quality and service-led measures; 

o No contract governance controls were defined within the tender process resulting in a 
limited ability to govern the service during delivery; 

o It appeared to the Inquiry that it was difficult for new service providers to enter the 
procurement process; 

o There was a noted over-reliance on contract extensions; 
o There was no evidence available to the Inquiry to suggest that efforts had been made to 

make improvements to the procurement process since 2012. 
 

In the first Scoping Inquiry it was believed that six laboratories had been used since 2008, by the 
time of the final report in September 2018, this number increased to 11. The second Scally Report, 
published on 11 June 2019, identified a further five laboratories that were used to screen Irish 
slides; a total of 16. The location and operation of these laboratories is set out below: 

Diagram 3: Laboratories involved in the provision of screening services  

 
Source: Scally, G. (2019), “Scoping Inquiry into the CervicalCheck Screening Programme: Supplementary Report” 
(Report sponsored by the Department of Health) p.6. 

CervicalCheck were unable to produce the Inquiry with substantial evidence that they were never 
actively consulted about the potential use of the 10 additional laboratories. The Inquiry surmised 
that CervicalCheck’s quality assurance (QA) activity should have prevented or at least detected the 

https://health.gov.ie/wp-content/uploads/2019/06/Supplementary-Report-Final-Master-190607.pdf
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use of additional laboratories. However, the QA carried out by CervicalCheck was considered by 
Dr Scally to be inadequate. Based on the findings of the Scoping Inquiry Dr Scally was of the 
opinion that the tendering process for outsourcing of examination of slides was based on pricing 
rather than quality.27 The use of additional laboratories without express authorisation lay outside 

the bounds of the contracts and the introduction of laboratories without previous experience of 
CervicalCheck introduced an element of risk.28 The purpose for requiring prior written permission 
to use additional laboratories was to ensure accreditation and quality of service and to enable 
CervicalCheck to monitor and gauge risk and to maintain transparency within the screening 
programme. Despite these risks it was concluded by the Inquiry that the quality of screening was 
not reduced.29 

 

 

CervicalCheck Disclosure 

The Health Service Executive (HSE) published its Open Disclosure Policy in 2013.30 In this policy 
document open disclosure is defined as.31 

“an open consistent approach to communicating with service users when things go wrong 
in healthcare. This includes expressing regret for what has happened, keeping the service 
user informed, providing feedback on investigations and the steps taken to prevent a 
recurrence of the adverse result.”  

However, Dr Scally’s scoping inquiry indicates that there was little knowledge within CervicalCheck 
of this open disclosure policy. It was not until 2014 that the first knowledge of this policy came to 
their attention by way of a member of staff receiving an email notification of a training event on 
open disclosure in a local hospital. This notification was only received because the person was 
formerly on the staff of the hospital and remained on their email distribution list several years 
later.32 Questions were raised among CervicalCheck and it was decided that open disclosure 
should apply to the audit finding and it should be retrospective. A CervicalCheck Cancer Review 

                                                
27 Scally, G. (2019), “Scoping Inquiry into the CervicalCheck Screening Programme: Supplementary Report” 

(Report sponsored by the Department of Health) p.vi. 
28 Ibid. 
29 Ibid, pp.vi-vii. 
30 The policy is currently unavailable as it is under revision by the HSE. See HSE.ie for more detail. 
31 HSE (2013) “Open Disclosure: National Policy” (HSE, Dublin). Sourced from Scally, G. (2018), “Scoping 

Inquiry into the CervicalCheck Screening Programme” (Report sponsored by the Department of Health) 
p.93.  

32 Supra, Scally note 21, p.104. 

An open, consistent approach to communicating with service users when things go 
wrong in healthcare. This includes expressing regret for what has happened, keeping 
the service user informed, providing feedback on investigations and the steps taken to 
prevent a recurrence of the adverse event. 

https://health.gov.ie/wp-content/uploads/2019/06/Supplementary-Report-Final-Master-190607.pdf
https://www.hse.ie/eng/about/who/qid/other-quality-improvement-programmes/opendisclosure/hse-open-disclosure-policy-2013.html
https://health.gov.ie/wp-content/uploads/2018/06/Scoping-Inquiry-First-Report-11.6.18.pdf
https://health.gov.ie/wp-content/uploads/2018/06/Scoping-Inquiry-First-Report-11.6.18.pdf
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Process Review meeting was held on 25 August 2015 at which the issue of disclosure was 
discussed. A participant noted that:  

 

 

 

 

 

It was decided that disclosure of the outcome of the review by the treating health professional was 
the best option.  

Women with cervical cancer, of whom CervicalCheck were aware, had their slides reviewed by the 
laboratories that originally reported on them. Where the interpretation of one or more slides had 
altered as a result of this review and it was judged that the woman’s clinical treatment would have 
differed as a result, those results were to be disclosed. The treating clinician received the 
disclosure letter.33 Letters were dispatched to treating clinicians with regards 207 women. Of the 
204 women in respect of whom letters were sent, disclosure to the women (or relatives) occurred 
in 43 cases which represent one in five. An apology was given to 27 of the 43 women (63%).  

 

 

 

 

 

 

 

 

 

 

 

 
 

 

 

 

 

 

                                                
33 Supra, Scally note 21, p.106. 

…there is a missing final step(s) in the Cancer Review Process-when delayed 
diagnoses or other screening incidents are identified, there is no “next step” identified 
of who should be notified and how this should be done. 



Oireachtas Library & Research Service | Bill Digest       16 
 

Diagram 3: Outcome of disclosure to women  

 
Source: Scally, G. (2018), “Scoping Inquiry into the CervicalCheck Screening Programme” (Report sponsored by the 
Department of Health) p.109. 

 

The approach by CervicalCheck was to hand responsibility for disclosure to the treating clinicians. 
Evidence gathered by the Scoping Inquiry showed that the majority of lead colposcopists (who 
were in most cases identified as the treating clinician) were unhappy with the approach taken by 
CervicalCheck. They felt they had not been involved in the design or carrying out of the audit and 
that CervicalCheck should have taken the decision to disclose to women. The Scoping Inquiry also 
identified that there was no system in place to monitor whether or not disclosure to the women and 
relatives actually happened.34   

 

 

 

 

 

 

 

                                                
34 Supra, Scally note 21, p.112. 

https://health.gov.ie/wp-content/uploads/2018/06/Scoping-Inquiry-First-Report-11.6.18.pdf
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Diagram 3: Timeline of events  

 
Source: L&RS service. 

 

Vicky Whelan and Ruth Morrissey 

In 2018 Vicky Phelan settled a High Court action for damages of €2.5 million against a US 
laboratory. The case was as a result of her cancer diagnosis, three years after her 2011 smear 
tests were incorrectly reported as clear of abnormalities. By January 2018 her prognosis was 
estimated as between six to 12 months. Additionally, in 2011, an audit of her smear test showed 
that the original results were inaccurate. Her lawyers argued that, had she been made aware and 
began treatment of her cancerous in 2011 she would have a 90% chance of survival. Ms Phelan 

2018 
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sued the Health Service Executive and the Clinical Pathology Laboratories, Texas.35 Her case 
against the HSE was struck out and the settlement with the US laboratory was without an 
admission of liability. Private correspondence submitted in her High Court case showed that the 
clinical director of CervicalCheck (Gráinne Flannelly) and Ms Whelan’s gynaecologist (Kevin 
Hickey), had a difference of opinion, for over a year, about who should tell women diagnosed with 
cervical cancer that the reviews of their smear tests showed a different outcome.36 Hickey argued 
that it was the responsibility of CervicalCheck, not the clinician, to inform the women of the 
outcome of the audit. In 2014 the outcomes of the audits of women’s’ smears were used for 
educational and training purposes by CervicalCheck. In 2015, the HSE decided that the audits of 
the tests should be passed on to the women’s treating doctors and to pass these onto the women 
‘as appropriate’.37 In May 2018, the  Minister for Health, Simon Harris, sent in a team to the HSE to 
carry out an audit at CervicalCheck that found 208 women diagnosed with cervical cancer had 
originally been given the all-clear. In total, 162 of these women were not told about the revised 
results.38  

In May 2019, Ruth Morrissey sued Quest Diagnostics, the US laboratory, for misreading her 
cervical smear tests. The laboratory was found guilty by the High Court of negligently reading Ms. 
Morrissey’s CervicalCheck results and the applicant was awarded €2.1 million in damages.39 In his 
judgement, Judge Cross noted that while the smear test contained abnormal and non-negative 
cells, the nature of these cells was such that the failure to record them as abnormal was not a 
breach of duty of care. However, the laboratory was negligent in failing to have the slide properly 
tested. Had the adequacy test been conducted in accordance with the guidelines required by the 
HSE and its contract, as a matter of probability, the slide would have been reported as inadequate. 
The US laboratory confirmed that it is to appeal the decision to the Supreme Court. Counsel for the 
laboratory are to argue that the standard of ‘absolute confidence’ applied by Judge Cross, in 
relation to testing, applied too hefty a standard to the examination of audit results.40 On the 17 
June 2018 the State Claims Agency41 appealed the High Court judgment in the Ruth Morrissey 
case. The agency lodged papers in the Supreme Court appealing the case in relation to the HSE’s 
primary and vicarious liability. In addition, it appealed Judge Cross’s finding that a screener must 
have “absolute confidence” before giving a test the all-clear.42 

 

                                                
35 Traynor, V. “€2.5m settlement for terminally-ill woman whose cancer was missed” Rte.ie (25 April 2018). 
36 Carsweel, S. “CervicalCheck scandal: What is it all about?” Irish Times (01 May 2018). 
37 Ibid. 
38 Ibid. 
39 Healy, T. “US laboratory confirms it will appeal landmark judgement in Ruth Morrissey cervical cancer 

case” Irish Independent (10 May 2019). 
40 Ibid. 
41 The National Treasury Management Agency (NTMA) is known as the State Claims Agency (SCA) when 

managing personal injury and property damage claims against the State and State authorities and in 
providing related risk management services. As the SCA, the NTMA also manages claims for legal costs 
against the State and State authorities, arising from all categories of claims. 

42 Cullen, P. “Cancer screening: claims body says appeal will not affect Ruth Morrissey’s €2.1m award” Irish 
Times (18 June 2019). 

https://stateclaims.ie/
https://www.rte.ie/news/courts/2018/0425/957122-vicky-phelan/
https://www.irishtimes.com/news/health/cervicalcheck-scandal-what-is-it-all-about-1.3480699
https://www.independent.ie/irish-news/courts/us-laboratory-confirms-it-will-appeal-landmark-judgement-in-ruth-morrissey-cervical-cancer-case-38098781.html
https://www.independent.ie/irish-news/courts/us-laboratory-confirms-it-will-appeal-landmark-judgement-in-ruth-morrissey-cervical-cancer-case-38098781.html
https://www.irishtimes.com/news/health/cancer-screening-claims-body-says-appeal-will-not-affect-ruth-morrissey-s-2-1m-award-1.3928742
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In response to the Ruth Morrissey judgement, the Royal College of Surgeons highlighted that that 
there is always a risk of false negatives and false positives in all screening programmes. They 
expressed concern that the judgment would have ‘grievous impact’ on the processes of these 
programmes. The college outlined that the standard of absolute confidence will be impossible to 
attain and may have multiple unintended consequences such as additional unnecessary tests and 
procedures on patients who do not have cancer. They explained that false positive results can lead 
to patients being ‘over-treated’ for benign and pre-cancerous lesions or small cancers that might 
never lead to clinical harm.43  
 

Government response 

The Government accepted liability for the non-disclosure in these cases and set up an ex-gratia 
payment scheme in response.44 The scheme is open to the 221 cohort identified from the 
retrospective clinical audit as having discordance in their smear test result and where this finding 
was not disclosed in an appropriate way. The amount is to be determined by an Independent 
Assessment Panel. The Scheme is designed to provide an alternative, non-adversarial option for 
women affected by non-disclosure by CervicalCheck.45 The Scheme was approved in December 
2018 and is yet to be set up. The Minister for Health, Simon Harris also decided to provide free 
repeat smear tests to all women in 2018. The purpose was to allay the fears of patients in the light 
of the scandal. Approximately 112,000 consultations with GPs resulted in 57,810 early repeat 
smear tests.46 As a consequence, a backlog of nearly 80,000 tests and delays of up to 33 weeks 
for results were reported. The former clinical director of CervicalCheck, Dr Gráinne Flannelly wrote 
to the Oireachtas Health Committee, warning that the labs would not cope with such demand.47 

In response to a Parliamentary Question, the Minister for Health clarified that the Department were 
working in conjunction with the State Claims Agency and the Office of the Attorney General to 
study the decision of the High Court in the Morrissey case and consideration of the implications it 
would have for the health service.48 An implementation plan for the recommendations made in the 
Scally report was published in December 2018. There are more than 120 actions in the plan, some 
of which include49: 

o Impact on the women and families directly affected: this is to ensure access to medical 
records from CervicalCheck; 

                                                
43 McCrave, C. “Judge’s ruling in Morrissey case a threat to ‘viability’ of Irish cancer screening programmes. 

Says RCSI” The Journal (10 May 2019). 
44 An ex-gratia payment is made to an individual by an organization, government, or insurer for damages or 

claims, but it does not require the admittance of liability by the party making the payment. An ex gratia 
payment is considered voluntary as the party making the payment is not obligated to compensate the 
individual. Definition source: Investopedia.  

45 Department of Health (March 2019) “Minister for Health announces CervicalCheck non-disclosure ex-
gratia Scheme”, (Press Release). 

46 Dáil debates (09 May 2019) “CervicalCheck: Statements” Minister Harris. 
47 O’Regan, E. & Downing, J. “Harris to face further grilling on decision to offer free smear tests” Irish 

Independent (04 April 2019). 
48 Minister Harris, Parliamentary Questions (15 May 2019). 
49 Department of Health (2018) “About the Implementation Plan for the Recommendations of the Report of 

the CervicalCheck Scoping Inquiry”. 

https://health.gov.ie/wp-content/uploads/2018/12/Implementation-Plan-for-Recommendations-of-the-Scoping-Inquiry.pdf
https://www.thejournal.ie/cancer-screening-programmes-at-risk-4627876-May2019/
https://www.thejournal.ie/cancer-screening-programmes-at-risk-4627876-May2019/
https://www.investopedia.com/terms/p/payment.asp
https://www.investopedia.com/terms/e/ex-gratia-payment.asp
https://health.gov.ie/blog/press-release/minister-for-health-announces-cervicalcheck-non-disclosure-ex-gratia-scheme/
https://health.gov.ie/blog/press-release/minister-for-health-announces-cervicalcheck-non-disclosure-ex-gratia-scheme/
https://www.oireachtas.ie/en/debates/debate/dail/2019-05-09/2/?highlight%5B0%5D=ruth&highlight%5B1%5D=morrissey&highlight%5B2%5D=ruth
https://www.independent.ie/irish-news/health/harris-to-face-further-grilling-on-decision-to-offer-free-smear-tests-37982001.html
https://www.oireachtas.ie/en/debates/debate/dail/2019-05-15/8/?highlight%5B0%5D=ruth&highlight%5B1%5D=morrissey#s12
https://health.gov.ie/wp-content/uploads/2018/12/About-the-Implementation-Plan-for-the-Scoping-Inquiry-into-CervicalCheck-Issues.pdf
https://health.gov.ie/wp-content/uploads/2018/12/About-the-Implementation-Plan-for-the-Scoping-Inquiry-into-CervicalCheck-Issues.pdf
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o Organisation and governance of the cervical screening programme: the inclusion of 
patient advocates, improvement to governance and risk management processes, 
establishment of a National Screening Committee and greater professional and public 
health expertise within screening; 

o Laboratory services: the plan provides detailed actions to address the procurement 
recommendations identified in the Scally report; 

o Auditing of cervical screening: the plan sets out the establishment of an Expert Group 
within the HSE to review clinical audit processes across all cancer screening programmes. 
The National Screening Service will implement the recommendations that arise from this 
review. Patient advocates will be included in the process to ensure the patient perspective 
is central in the oversight of clinical audit; 

o Open disclosure: a Patient Safety Bill is being drafted which aims to address the 
difficulties identified around open disclosure. It also provides for the establishment of an 
Independent Patient Safety Council which will review open disclosure policies; 

o Cancer registration: a range of actions are set out to provide for data sharing and data 
definitions as well as strengthening the capacity of the National Cancer Registry; 

o Other screening programmes: actions to address quality assurance committees, training 
and development and review of Key Performance Indicators for routine monitoring; 

o Resolution: the plan commits the Department of Health to consulting with the HSE and 
representatives of the advocacy group for the women and families affected to engage with 
the clinicians involved in their care. 

 
The Department of Health is also in the process of getting the HSE to introduce the HPV (human 
papilloma virus) as the primary screening method for the prevention of cervical cancer.50 
 
In May 2018 an independent expert panel review, conducted by the Royal College of Obstetricians 
and Gynaecologists (RCOG), was commissioned to provide the women who participated in 
CervicalCheck and who developed cervical cancer with independent clinical assurance about the 
timing of their diagnosis and treatment. The Panel is tasked with establishing, where possible, any 
failures to prevent cancer or to intervene at an earlier stage.51 
 
In April 2019, the Government approved the proposal for drafting of a Bill to establish a tribunal to 
hear and determine claims arising from the retrospective CervicalCheck cytology clinical audit and 
from the expert panel review of cervical screening, in particular of the reading of smears. On 29 
April 2019 Minister Harris sought permission from the Business Committee to waive pre-legislative 
scrutiny on the tribunal Bill.  

                                                
50 Dáil debates (09 May 2019) “CervicalCheck: Statements” Minister Harris. 
51 Health Service Executive, (March 2019) “Expert Panel Review of Cervical Screening”. 

https://www.oireachtas.ie/en/debates/debate/dail/2019-05-09/2/?highlight%5B0%5D=ruth&highlight%5B1%5D=morrissey&highlight%5B2%5D=ruth
https://www.hse.ie/eng/services/news/newsfeatures/expert-panel-review-of-cervical-screening/
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Tribunals  

The Oireachtas has the power to establish tribunals52 to investigate certain matters of public 
importance. If the Government considers that a particular issue of controversy is of such public 
importance that a public inquiry is necessary then it can propose legislation to set up a tribunal.53 
Tribunals are not permanent fixtures; they are set up to investigate or adjudicate on specific 
matters and are chaired by judges or senior lawyers.54 Tribunals can be set up under the Tribunals 
of Inquiry (Evidence) Act 1921 or by statute. The CervicalCheck Tribunal will not be a tribunal of 
inquiry under the Tribunals of Inquiry (Evidence) Act 1921, and is established by statute. 
Generally, many of same principles apply to all types of tribunals. They provide an alternative to 
the courts of law and aim to be non-adversarial. More information on Tribunals of Inquiry 
established both under the 1921 Act and under separate statutory basis can be found in Appendix 
1 of the Digest.  

Tribunals of inquiry under the Tribunals of Inquiry (Evidence) Act 1921 

The Tribunals of Inquiry (Evidence) Act 1921 provides that tribunals may be established to 
inquire into definite matters of urgent public importance.55 It is therefore the obligation of the 
Government to establish a tribunal of inquiry. Its principal function is to authoritatively ascertain 
the facts in relation to a matter of legitimate public interest and to make recommendations as to 
how future occurrence of the matter may be addressed more appropriately. In Ireland Tribunals 
of Inquiry have been established to inquire into matters such as56,57: 

o Policy issues; 
o Accidents or major disasters; 
o Allegations of corruption; 
o Deaths of individuals where the State was involved. 

The Supreme Court case of Goodman International v Hamilton58 held that Tribunals are not 
involved in the administration of justice and they have no power to determine civil or criminal 
liability. In Boyhan v Beef Tribunal59 Denham J noted that “[a] tribunal is not a court of law-either 
civil or criminal. It is a body-unusual in our legal system-an inquisitorial tribunal. It has not an 
adversary format”. In an inquisitorial system the decision maker initiates the investigation, 
summons the witnesses and examines them as they would in a court setting. In an adversarial 
setting the responsibility for collecting and presenting evidence lies generally with the party who 
seeks to introduce that evidence and the decision maker adjudicates having heard both sides. 
 

                                                
52 Tribunals can be defined as: ‘Bodies with quasi-judicial or administrative functions established by statute and being 
outside the hierarchy of the court system….Such bodies must comply with the principles of natural justice; they are 
subject to judicial review, and where provided for, an appeal may lie from the findings of these bodies to the court. 
Murdoch and Hunt’s Encyclopedia of Irish Law  
https://www.bloomsburyprofessionalonline.com/view/murdoch_hunt/tribunals.xml?rskey=olKp6D&result=1#firsthit  
53 A Tribunal of Inquiry may be established under the 1921 Act to inquire into “definite matters of urgent public 

importance”, is distinguished from a Commission of Investigation which, under the Commissions of Investigation Act 
2004 can be established to investigate matters of “significant public concern”. 

54 Citizens Information (2015) “Tribunals of Inquiry”. 
55 Section 1(1) Tribunals of Inquiry (Evidence) Act 1921. 
56 Law Reform Commission (2005) “Report on Public Inquiries including Tribunals of Inquiry (LRC 73-2005)” p.15.  
57 Some of the Tribunals set up in Ireland include: Tribunal of Inquiry into the Beef Processing Industry (1994); Tribunal 

of Inquiry into the Blood Transfusion Service Board (1997);Tribunal of Inquiry into Payments to Politicians (Dunnes 
Stores) (1997);The Mahon Tribunal (2012) into payments to politicians in the context of planning decisions;The 
Moriarty Tribunal (2011) into payments to politicians including former Taoiseach Charles Haughey; TheLindsay 
Tribunal (2002) into the infection with HIV and Hepatitis C of persons with haemophilia; and The Morris Tribunal (2004-
2008) into complaints concerning some Gardaí in the Donegal division.  

58 [1992] 2IR 542. 
59 [1993] 1IR 210, p. 222. 

http://www.irishstatutebook.ie/eli/1921/act/7/enacted/en/print.html
http://www.irishstatutebook.ie/eli/1921/act/7/enacted/en/print.html
http://www.irishstatutebook.ie/eli/1921/act/7/enacted/en/print.html
https://app.justis.com/case/goodman-international-v-hamilton/overview/c4CJn1GdoZWca
https://app.justis.com/case/boyhan-v-beef-tribunal/overview/c4CJn1KdmXWca
https://www.bloomsburyprofessionalonline.com/view/murdoch_hunt/natural_justice.xml
https://www.bloomsburyprofessionalonline.com/view/murdoch_hunt/judicial_review.xml
https://www.bloomsburyprofessionalonline.com/view/murdoch_hunt/murdoch_hunt.xml
https://www.bloomsburyprofessionalonline.com/view/murdoch_hunt/tribunals.xml?rskey=olKp6D&result=1#firsthit
http://www.irishstatutebook.ie/eli/2004/act/23/enacted/en/html
http://www.irishstatutebook.ie/eli/2004/act/23/enacted/en/html
https://www.citizensinformation.ie/en/government_in_ireland/national_government/tribunals_and_investigations/tribunals_of_inquiry.html
https://www.lawreform.ie/_fileupload/Reports/rPublicInquiries.pdf
https://planningtribunal.ie/wp-content/uploads/2019/04/sitecontent_1257.pdf
https://moriarty-tribunal.ie/
https://health.gov.ie/wp-content/uploads/2014/04/Tribunal-of-Inquiry-into-the-Infection-with-HIV-and-Hep-C-of-persons-with-Haemophilia-and-Related-Matters.pdf
https://health.gov.ie/wp-content/uploads/2014/04/Tribunal-of-Inquiry-into-the-Infection-with-HIV-and-Hep-C-of-persons-with-Haemophilia-and-Related-Matters.pdf
http://www.morristribunal.ie/Narrative.asp-ObjectID=310&Mode=0&RecordID=172.htm
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Statutory tribunal  

One of the tasks of the Scally Review was to “report to the Minister for Health by the end of June 2018 
setting out issues and recommendations to be addressed by means of a Commission of Investigation,” 
However, the Scally Review did not recommend a Commission of Investigation as Mr. Scally  stated 
that his review was able to “clarify the key elements of the issues surrounding CervicalCheck.” Given 
that a Commission of Investigation was not recommended a Tribunal of Inquiry seems likewise to be 
unnecessary to inquire into the facts of the issues that arose with CervicalCheck. The CervicalCheck 
Tribunal will deal with the more narrow issue of determining claims from persons affected by acts or 
omissions arising from CervicalCheck.  

 

The CervicalCheck Tribunal is a statutory tribunal and is not a Tribunal of Inquiry. It will not inquire 
into the CervicalCheck scheme, rather it will hear and determine claims.  The Meenan Report sets 
out numerous advantages for CervicalCheck claims being determined by a Tribunal, as opposed to 
the High Court. They are60:  

o The hearings are held in private; 
o Pre-hearing protocols and case management rules will expedite the process and reduce 

the adversarial nature of hearings; 
o The hearings will be less formal; 
o There will be a dedicated forum to hear and determine claims; 
o Hearings will be less costly for the parties involved; 
o Cases where liability is not contested can be fast-tracked; 
o Where a full hearing is required there is still a right for parties to go to the High Court. 

 

A number of legislative recommendations were made in the Report in order to facilitate the 
determination of claims arising out of CervicalCheck61: 
 

i. A Tribunal should be established to determine a claim by a person (or their representative) 
for negligence, breach of statutory duty or breach of contract arising out of any act or 
omission concerning the CervicalCheck programme; 

ii. The Tribunal should consist of a retired or serving judge of the Superior Courts as the 
Chairperson; 

iii. The consent of the claimant is required for the Tribunal to hear and determine claims; 
iv. The Chairperson can appoint experts to assist with the hearing of the claim; 
v. The Tribunal shall determine issues of negligence, breach of duty and breach of contract in 

the same manner as would be determined by the High Court; 
vi. The Tribunal will not be in public, evidence will be heard under oath and it shall be entitled 

to award costs; 
vii. The provisions of the Statute of Limitations Acts (1957-1991) shall apply to all claims 

made62; 
viii. If a person makes a claim before the Tribunal they then waive their entitlement to bring a 

claim by way of court proceedings; however, this does not impact on a right of appeal to the 
High Court for a full re-hearing of their Tribunal determination; 

ix. The Tribunal shall have the power to order discovery, inspection and the attendance of 
witnesses.  

                                                
60 Justice Charles Meenan (2018) “Report on an alternative system for dealing with claims arising from Cervical Check” 

p.20. 
61 Justice Charles Meenan (2018) “Report on an alternative system for dealing with claims arising from Cervical Check” 

pp.24-26. 
62 The Statute of Limitations is the time limit within which an injured party can issue proceedings. According to the 

Courts and Civil Liability Act 2004, in the majority of circumstances, a person who has been injured has two years from 
the date of knowledge to institute proceedings. 

https://health.gov.ie/wp-content/uploads/2018/10/CervicalCheck-Report-8th-October-2018.pdf
http://revisedacts.lawreform.ie/eli/1957/act/6/front/revised/en/html
https://health.gov.ie/wp-content/uploads/2018/10/CervicalCheck-Report-8th-October-2018.pdf
https://health.gov.ie/wp-content/uploads/2018/10/CervicalCheck-Report-8th-October-2018.pdf
http://www.irishstatutebook.ie/eli/2004/act/31/enacted/en/html


Bill Digest | CervicalCheck Tribunal Bill 2019  23 

 

 

The advantages of a Tribunal  

According to the Meenan Report a Tribunal provides a number of advantages as a response to the 
CervicalCheck scandal. The hearings can be held in private and are therefore less formal than a 
court setting. With pre-hearing and case management procedures in place claims can be dealt with 
more expeditiously and it will be less costly for the parties involved; it also promotes a less 
adversarial setting. Tribunals are designed to hear and determine claims and certain cases and 
can be fast-tracked (where liability is not being contested).63 
  

                                                
63 Justice Charles Meenan (2018) “Report on an alternative system for dealing with claims arising from 

Cervical Check” p.20. 

https://health.gov.ie/wp-content/uploads/2018/10/CervicalCheck-Report-8th-October-2018.pdf
https://health.gov.ie/wp-content/uploads/2018/10/CervicalCheck-Report-8th-October-2018.pdf
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Principal Provisions 
The CervicalCheck Tribunal Bill 2019 is made up of 40 sections. This part of the Digest is 
structured around the principal themes of the Bill and does not look at every one of the sections in 
detail. It concentrates on the following areas: 
 

• The establishment, membership and functions of the Tribunal; 
• The making and hearing of claims before the Tribunal; 
• Provisions in relation to claims such as costs and legal representation; 
• Restoration of trust proceedings; and 
• Offences.  

The establishment, membership and functions of the Tribunal  
Part 2 of the Bill deal with for the establishment of the CervicalCheck Tribunal. It sets out that the 
Tribunal must be chaired by a serving or retired Judge of the Superior Courts and have at least 2 
members (practising barrister/solicitor of no less than 10 years practice or a judge). It allows for the 
Tribunal to sit in divisions and for members to receive remuneration. If the Chairperson is for any 
reason unable to continue to act as Chairperson, the Minister may designate another member of 
the Tribunal as Chairperson.  Section 36 of the Bill provides that the Tribunal may be dissolved by 
order of the Minister, following consultation with the Tribunal.  

The Tribunal can appoint staff members, appoint experts (including legal experts) and retain its 
own counsel and solicitor.   

Functions of Tribunal 

The functions of the Tribunal are to: 

(a) hear and determine claims, 

(b) facilitate restoration of trust meetings, and 

(c) report, and make such recommendations as it deems appropriate, on any matter 
relating to the work of the Tribunal. 

The making and hearing of claims before the Tribunal 

This section of the Digest deals with how claims are made to the Tribunal and the procedures and 
rules around the hearing of claims. Only an appropriate person can make a claim. This is defined 
in the Bill as a relevant woman, or where a relevant woman has died, a dependant of the relevant 
woman concerned 

 

A relevant woman is defined as:  

 

(a) a  woman  identified  as  part  of  the  Review  of  Cervical  Screening  as  having 
CervicalCheck cytology review findings that were discordant with those of the 
original cytology examination in relation to the woman concerned, or  
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(b) a woman who received a diagnosis of cervical cancer— 

(i) who had a screening history through CervicalCheck, 

(ii) whose diagnosis of cervical cancer was notified to CervicalCheck, 

(iii) whose  cytology  slides  were  re-examined  as  part  of  the  retrospective 
CervicalCheck cytology clinical audit, and  

(iv) whose cytology review findings, following the re-examination in accordance 
with subparagraph (iii), were discordant with those of the original cytology 
examination in relation to the woman concerned; 

Section 11 of the Bill provides that an appropriate person can make a claim for compensation to 
the Tribunal: 

(a) seeking damages for negligence, breach of duty,  breach of statutory duty or breach 
of contract arising from any act or omission concerning CervicalCheck, or 

(b) seeking damages for the alleged negligence or breach of duty arising from an 
alleged failure to inform the relevant woman concerned or, where she has died, a 
dependant of the relevant woman concerned of the results of the retrospective 
CervicalCheck cytology clinical audit. 

A person will not be entitled to make a claim where she or he has previously received an award 
(other than an award under the CervicalCheck non-disclosure ex-gratia scheme) from any court or 
settlement in respect of any action arising out of any circumstances which could give rise to a 
claim before the Tribunal. Parties appearing before the Tribunal are entitled to be legally 
represented and the Tribunal may award costs in relation to a claim. 

Agreement of parties required to enable Tribunal to hear claims 

Section 13 of the Bill may limit some women from taking claims to the Tribunal. It provides that the 
Tribunal can only hear and determine claims in respect of which there is agreement in writing from 
each of the relevant parties to submit the claim concerned to the Tribunal for determination by the 
Tribunal. Section 2 of the Bill defines relevant parties relation to a claim as: 

(a) the claimant, 

(b) the HSE, and 

(c) the cytology laboratory services retained by the Executive for the purposes of 
  CervicalCheck. 

This means a woman or dependent cannot take a claim to the Tribunal without the agreement of 
the HSE and the lab which examined specimens for CervicalCheck.  

Reckoning of time for purpose of Statute of Limitations  

In the case of a woman identified as part of the Review of Cervical Screening, a claim must be 
made within 9 months of establishment day for the Tribunal or within 6 months of being notified of 
findings of the Review of Cervical Screening, whichever is the later. In the case of other women 
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within the scope of the Tribunal, a claim must be made within 9 months of establishment day for 
the Tribunal. Section 14 of the Bill provides that the Tribunal will hear and determine claims in the 
same manner as the High Court hears and determines claims for personal injuries arising from the 
alleged negligence, breach of duty, breach of statutory duty or breach of contract. 

Account to be taken of ex-gratia64 payments  

Section 16 of the Bill provides that when considering the amount of an award to be made to a 
claimant the Tribunal will take into account if a payment has been made under the CervicalCheck 
non-disclosure ex-gratia scheme. This scheme65 was agreed to by the Government in December 
2018.   

Awards of Tribunal – applicable principles, etc.  

Section 17 of the Bill provides that the Tribunal may make an award to a claimant and it will be 
made and calculated by reference to the same principles which govern the measure of damages in 
the law of tort, breach of statutory duty, and breach of contract. The assessment of damages will 
be done in the same way as if the proceedings were being brought in the High Court.  Under 
Section 28 of the Bill, the High Court must confirm any award made by the Tribunal.  

Hearings generally to be otherwise than in public   

Section 20 of the Bill provides that the Tribunal must conduct its hearings otherwise than in public, 
unless a claimant requests the Tribunal to hold a hearing or part of a hearing in public and the 
Tribunal agrees that it would be appropriate to do so. 

Form and manner in which evidence may be given  

Evidence can be given to the Tribunal orally before the Tribunal, by affidavit, or by other means 
allowed by the Tribunal such as a live video link, a video recording, a sound recording or any other 
mode of transmission. 

Powers relating to witnesses and documents   

Section 22 of the Bill provides that the Tribunal can:  

(a) direct in writing any person to attend before the Tribunal on a date and at a place 
and time specified in the direction and there to give evidence and to produce any 
document that is in the person’s possession or power and is specified in the 
direction;  

                                                
64 An ex-gratia payment is made to an individual by an organisation, government, or insurer for damages or 

claims, but it does not require the admittance of liability by the party making the payment. An ex gratia 
payment is considered voluntary as the party making the payment is not obligated to compensate the 
individual. Definition source: Investopedia. Also see Department of Health (March 2019) 

65 https://health.gov.ie/blog/press-release/minister-for-health-announces-cervicalcheck-non-disclosure-ex-
gratia-scheme/  

https://www.investopedia.com/terms/p/payment.asp
https://www.investopedia.com/terms/e/ex-gratia-payment.asp
https://health.gov.ie/blog/press-release/minister-for-health-announces-cervicalcheck-non-disclosure-ex-gratia-scheme/
https://health.gov.ie/blog/press-release/minister-for-health-announces-cervicalcheck-non-disclosure-ex-gratia-scheme/
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(b) direct a witness to answer questions that it believes to be relevant to a claim; 

(c) examine a witness on oath or affirmation or by use of a statutory declaration or 
written interrogatories; 

(d) examine or cross examine any witness to the extent the Tribunal thinks proper in 
order to elicit information relevant to a claim;  

(e) direct a witness to produce to the Tribunal any document that is in his or her 
possession or power and is specified in the direction; 

(f) direct in writing any person to— 

(i) provide  the  Tribunal  with  a  list,  verified  by  affidavit,  disclosing  all documents 
in the person’s possession or power relating to a claim, and 20 

(ii) specify in the affidavit any of the listed documents that the person objects to 
producing to the Tribunal and the basis for the objection; 

(g) direct in writing any person to send to the Tribunal any document that is in the 
person's possession or power and is specified in the direction; 

(h) subject to such Rules as may be prescribed under section 26, issue a commissionor 
request to examine witnesses abroad; 

(i) give any other directions that appear to the Tribunal to be reasonable. 

Where a person fails or refuses to comply with a direction given by the Tribunal under this section 
then the High Court can:  

(a) order the person to comply with the direction, and 

(b) make  any  other  order  the  court  considers  necessary  and  just  to  enable  the 
direction to have full force and effect. 

It is an offence not to comply with such an order of the High Court. The High Court has 2 options 
where a person will not comply with an order: it can be punished as contempt or the offence can 
carry the same penalties as offences under section 38. Section 22(6) says that ‘the person is not 
liable to be punished twice.’ Presumably this means that a judge cannot impose both penalties. 
However, it could also be read that a person may only be penalised for one incidence of failing to 
comply with an order from the High Court. It is possible that a person might repeatedly fail to 
comply with orders from the High Court.  

Privileges and immunities of witnesses  

A person who gives evidence to the Tribunal or who produces or sends documents to the Tribunal 
as directed by the Tribunal has the same immunities and privileges in respect of that evidence or 
those documents as a witness in proceedings in the High Court. That person may also be subject 
to the same liabilities, as a witness in proceedings in the High Court, in addition to the penalties 
provided by this Act.  
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Pre-claim protocols, case management, directions, etc.  

Pre-claim protocols were a substantial part of Mr Justice Meenan’s report66 and section 25 of the 
Bill deals with pre-claim protocols, case management and directions. It provides that the Tribunal 
can determine and adopt procedures governing requirements that must be complied with before 
claims are brought (in this section referred to as “pre-claim protocols”). These procedures can be 
introduced  for example in the interests of facilitating the early identification of the relevant parties 
and issues in relation to the claim.  

Appeals  
Section 27 of the Bill deals with appeals from determinations of the Tribunal. An appeal may be 
made to the High Court from a determination of the Tribunal not later than 21 days from the date of 
making the determination, or such longer period as the Tribunal may determine. An appeal lies 
from a decision of the High Court to the Court of Appeal on a point of law only. Appeals must be 
heard otherwise than in public, except where a claimant requests otherwise and the High Court 
agrees.  
 

Restoration of trust  

An important feature of the CervicalCheck Tribunal is that it has specific provisions in relation to 
the restoration of trust.  A facilitator, who is independent of the Tribunal, will be appointed who will 
manage restoration of trust meetings. Section 30 of the Bill provides that any appropriate person 
may request a restoration of trust meeting irrespective of whether she or he is going to make a 
claim to the Tribunal. A request to convene a meeting will specify who else the appropriate person 
would like to attend. The General Scheme makes reference to medical professionals being 
requested to attend a meeting but this is not specified in the Bill.  

 

The General Scheme notes that: 

“The purpose of such meetings and facilities is to assist in the restoration of trust in 
CervicalCheck by enabling women concerned to tell their story of their experience in a 
neutral and non-adversarial environment. This is a facility that is not available to litigants in 
the courts but is seen as a very necessary purpose of the Tribunal.” 

 

The restoration of trust meetings are based on recommendations in the Scally and Meenan 
reports. Dr Scally stated in his report that:67 

“I recommended that there should be a process established enabling structured 
conversations with every woman affected who wishes to have her experience documented, 
or with appropriate surviving family members in cases where the patient has died, if they so 
wish.” 

                                                
66 See Appendix 2 of the report 
67 First Report: Scally, G. (2018) “Scoping Inquiry into the CervicalCheck Screening Programme” 

(Department of Health).   

https://health.gov.ie/wp-content/uploads/2018/06/Scoping-Inquiry-First-Report-11.6.18.pdf
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Mr Justice Meenan68 looked at the issue in detail and in his report stated that:  

“The Scally Report records in detail the distress, upset and anger arising out of 
nondisclosure, or disclosure in an unacceptable way, of the results of audits with 
consequent loss of confidence in the medical profession. It may be the case that a number 
of women and/or their families feel they have to take legal proceedings not for the purpose 
of compensation but rather on the grounds that legal proceedings are the only way that 
they can discover exactly what went on in their particular case. It seems to me that to 
provide for such persons there ought to be a system, alternative to a legal process, where 
this can be achieved.  …I propose that the Chairperson of the Tribunal could facilitate 
meetings between women and/or their families and the medical professionals involved. The 
purpose of these meetings would be to ensure that in each case full and complete 
information would be given to those involved. The Chairperson would provide a room and 
related facilities as a “neutral space” for the holding of such meetings. These meetings 
would take place on the basis that the contents of discussions would be inadmissible were 
there to be subsequent legal action.” 

 
 
The purposes of a meeting to restore trust are to document experience, facilitate discussion and 

provide information to the appropriate person in respect of the person’s experience in relation to 

CervicalCheck.  Moderators will be appointed in order to convene meetings between appropriate 

persons and the people they have requested to attend. It will not be an offence not to refuse to  

attend a meeting at the request of an appropriate person. 

 

Section 32 also provides that an appropriate person can be accompanied by a person or 

persons of his or her choice when attending a restoration of trust meeting. The records of the 

meeting are confidential.  

Section 33 of the Bill provides specific guarantees in relation to information disclosed during a 
restoration of trust meeting. It provides that no evidence will be admissible in any court or the 
Tribunal of any information, statement or admission disclosed or made in the course of a 
restoration of trust meeting. 

It further provides that information given to an appropriate person during the restoration of trust 
meeting does not constitute an express or implied admission of fault, poor professional 
performance or unfitness to practise. The information is not admissible in evidence of fault, poor 
professional performance or unfitness to practise.  

                                                
68 Meenan, C. (2018) “Report on an alternative system for dealing with claims arising from Cervical Check” 

(Department of Health).  

https://health.gov.ie/wp-content/uploads/2018/10/CervicalCheck-Report-8th-October-2018.pdf
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Offences   

Section 38 of the Bill deals with offences and relates to appearances before the Tribunal.  A 
person commits an offence where she or he: 

• Disobeys a summons, without just cause or excuse, to appear a witness before the 
Tribunal; 

•  Refuses to take an oath or make an affirmation when he or she is before the Tribunal and 
when legally required by the Tribunal to do so; 

• Refuses to produce any documents, including things in his or her power or control legally 
required by the Tribunal to be produced by the person, or to answer any question to which 
the Tribunal may legally require an answer; 

• Gives evidence  knowingly or recklessly to the Tribunal which is material to a claim and 
which he or she knows to be false or does not believe to be true;  

• Fails, neglects or refuses to comply with the provisions of a direction made by the Tribunal; 
and/or  

• Obstructs or hinders the Tribunal in the performance of its functions.  

A person found guilty of an offence will be liable:  

on summary conviction69, to a fine not exceeding €3,000 or imprisonment for a term not 
exceeding 12 months or both, or  

on conviction on indictment,70 to a fine not exceeding €300,000 or imprisonment for a term 
not exceeding 5 years or both. 

Where an offence is committed by a body corporate and it is proved  that  the  offence  was  
committed  with  the  consent  or  connivance,  or  was attributable to any wilful neglect, of a 
person who was a director, manager, secretary or other officer of the body corporate, or a person 
purporting to act in that capacity,  then that person as well as the body corporate will be 
prosecuted for the offence.  
  

                                                
69 Trial is in front of a judge only  
70 Trial is in front of a judge and jury.  



Bill Digest | CervicalCheck Tribunal Bill 2019  31 

 

 

Appendix 1: Further information on Tribunals  

As noted previously, different types of tribunals both statutory and tribunals of inquiry share 
common features such as taking a non-adversarial approach and providing an alternative to a 
court room. This appendix gives further information on tribunals of inquiry which have been used 
more frequently in the past than statutory tribunals such as the CervicalCheck Tribunal.  

Purposes and Functions of Tribunals of Inquiry 

According to the Law Reform Commission Tribunals of Inquiry have six primary functions71: 
i. To establish what happened in circumstances where the facts are disputed or the causation 

is not clear; 
ii. To learn from what happened in order to prevent its recurrence. This can be achieved 

through identifying shortcomings in law or regulations; 
iii. Providing an opportunity for reconciliation and resolution; 
iv. To provide reassurance by rebuilding public confidence; 
v. To establish accountability, blame and retribution by holding people and organisations to 

account; 
vi. For political considerations, such as, demonstrating that “something is being done” or in 

providing leverage for change. 

Tribunals of inquiry can be divided into three categories72: 

 
Tribunals are therefore designed to investigate facts and make recommendations so as to prevent 
reoccurrence, not to establish liability or punish people. In its consultation paper the Law Reform 

                                                
71 Law Reform Commission (2005) “Report on Public Inquiries including Tribunals of Inquiry (LRC 73-2005)” 

p.20. 
72 Law Reform Commission (2005) “Report on Public Inquiries including Tribunals of Inquiry (LRC 73-2005)” 

p.20. 

•These inquiries focus on the wrong or malfunction in the system rather than 
on the individual wrong doer. 

General inquiries 

•These inquiries investigate allegations of wrongdoing against a particular 
individual or organisation in relation to matters of public importance. 

Specific inquiries 

•These inquiries concentrate on the worn or malfunction in the system and 
identify people who contributed to such wrongdoing. 

Mixed inquiries 

https://www.lawreform.ie/_fileupload/Reports/rPublicInquiries.pdf
https://www.lawreform.ie/_fileupload/Reports/rPublicInquiries.pdf
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Commission concluded that Tribunals should only be established in the most serious cases where 
no other alternative means of protecting the public interest is available.73 

 

Terms of reference of a Tribunal of Inquiry 

A Tribunal’s terms of reference plays an integral part in determining an inquiry’s ambit, length, 
complexity and cost. The drafting of the terms of reference is not dealt with in legislation; instead it 
is the responsibility of the Government and Oireachtas to draft them.74 Section 1A75 of the Principal 
Act provides for the procedure by which to amend the terms of reference of a Tribunal. The terms, 
pursuant to a Resolution of both Houses of the Oireachtas, shall be amended by a Minister of the 
Government. The amendment shall occur where the Tribunal consents to the amendment following 
consultation with the office of the Attorney General.    

 

Procedures of a Tribunal of Inquiry  

 

Following the Supreme Court case, In re Haughey76 four procedural rights of a Tribunal were 
established: 

1. Preliminary investigation of the available information; 
2. The determination by the Tribunal of evidence it considers relevant; 
3. The service of evidence on persons likely to be affected by it; 
4. Public hearing of the evidence and cross-examination of witnesses; 
5. Preparation of the report setting out findings and recommendations of the Tribunal. 

Tribunals have discretion to decide what procedures they want to adopt, subject to the 
requirements of Constitutional justice. This is due to the inquisitorial nature of the inquiry and the 
need for flexibility.  

 

                                                
73 Law Reform Commission (2003) “Consultation Paper on Public Inquiries including Tribunals of Inquiry 

(LRC CP 22-2003)” para.1.27-1.31. 
74 Section 1(1) of the Tribunals of Inquiry (Evidence) Act 1921. 
75 As amended by the Tribunals of Inquiry (Evidence)(Amendment) Act 1998. 
76 [1971] IR 217. This case arose out of investigations by a Committee of Public Accounts into the 

expenditure of a certain grant-in-aid for Northern Ireland relief. The Committee received hearsay evidence 
containing serious allegations against Mr Padraic Haughey (who appeared before the Committee as a 
witness). Mr Haughey refused to answer Committee questions when he failed to receive permission to 
cross-examine witnesses appearing before the Committee or to have counsel appear on his behalf. The 
case went to the Supreme Court which ruled that Mr Haughey had been deprived of his right to cross-
examine, by counsel, his accusers and to address the Committee in his defence and so a breach of his 
personal Constitutional rights under Article 40.3 had been breached.  

http://www.irishstatutebook.ie/eli/1998/act/11/section/1/enacted/en/html
https://app.justis.com/case/re-haughey/overview/c4Ctn2ytoZWca
https://www.lawreform.ie/_fileupload/consultation%20papers/cpPublicInquiries.pdf
https://www.lawreform.ie/_fileupload/consultation%20papers/cpPublicInquiries.pdf
http://www.irishstatutebook.ie/eli/1921/act/7/enacted/en/print.html
http://www.irishstatutebook.ie/eli/1998/act/11/section/1/enacted/en/html
http://www.irishstatutebook.ie/eli/cons/en/html#article40
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Appendix 2: Comparative Inquiries 

New Zealand 

The Cartwright Inquiry (1988) 

In 1987 an article was published in the Auckland Metro magazine entitled “An Unfortunate 
Experiment at National Women’s Hospital”. The article claimed that Dr Herbert Green, an 
associate professor and gynaecologist, had withheld treatment from women at risk of developing 
cervical cancer, in order to study the extent to which their lesions developed into invasive cancer. 
The result was that many developed cancer and some died.  

In response to public outrage the government ordered an inquiry into the unethical research 
practices related to the treatment of cervical cancer at the National Women’s hospital. The 
Cartwright Inquiry found that there was a failure to adequately treat cervical cancer in some 
patients and also significant and sustained failures in doctors’ ethical practices in relation to 
communication, information sharing and obtaining informed consent. The report argued that from 
the 1960s onwards Dr Green and his colleagues at National Women’s Hospital ignored ‘world 
view’ that ‘carcinoma in situ’ (CIS)77 was a precancerous condition. Conventional treatment was 
withheld from some patients with CIS; some patients were not told they were part of a trial and Dr. 
Green misinterpreted his data or manipulated the statistics to prove his hypothesis.78  

A number of recommendations were made: 
o The development of a legislated Code of Patients Rights; 
o The establishment of an independent Health Commissioner; 
o The establishment of independent patient advocates; 
o The establishment of an independent system of ethics committees that prioritise the 

protection of research participants; 
o The implementation of a nationally planned population-based cervical screening 

programme.79 

As a result of the Inquiry a number of reforms were introduced in New Zealand. A system for 
ethical review of clinical research and innovative treatment is subject to a rigorous approval 
process with independent regional ethics committees and using guidelines developed by a 
statutory National Ethics Advisory Committee.80 The Code of Health and Disability Services 
Consumers’ Rights was enacted in 1996. The code gives patients legally enforceable rights that 
mirror the recommendations of Judge Cartwright’s report, including the rights to be treated with 
respect, to effective communication and adequate information, to make an informed decision and 
to make a formal complaint to an independent advocate or Commissioner. In addition 

                                                
77 A group of abnormal cells that remain in the place where they first formed. They have not spread. These 

abnormal cells may become cancer and spread into nearby normal tissue. See NIH National Cancer 
Institute for definition. 

78 The University of Auckland “Introduction: An Inquiry into Cervical Cancer”  
79 Women’s Health Action “Cartwright Inquiry”. 
80 Paterson, R. (2010), “The Cartwright legacy: shifting the focus of attention from the doctor to the patient” 

The New Zealand Medical Journal Vol. 123 No.1319. 

https://www.nsu.govt.nz/health-professionals/national-cervical-screening-programme/legislation/cervical-screening-inquiry-0
https://www.cancer.gov/publications/dictionaries/cancer-terms/def/carcinoma-in-situ
https://www.cancer.gov/publications/dictionaries/cancer-terms/def/carcinoma-in-situ
https://cdn.auckland.ac.nz/assets/press/all-books/pdfs/2009/a-history-of-the-unfortunate-bryder-intro.pdf
https://www.womens-health.org.nz/consumer-rights/cartwright-inquiry/
http://www.nzma.org.nz/journal/read-the-journal/all-issues/2010-2019/2010/vol-123-no-1319/editorial-paterson
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communication skills, professionalism and ethical reflection are taught alongside clinical skills in 
the undergraduate medical curriculum.81 

Implementation of the national cervical cancer screening programme, recommended by Judge 
Cartwright, encountered flaws, as was exposed by the Gisborne Cervical Cancer Screening Inquiry 
in 2001. 

  

Gisborne Cervical Cancer Screening Inquiry (2001) 

In 2000 a government ordered inquiry into cervical screening in the Gisborne/Tairawhiti region was 
initiated after it was discovered that a local laboratory had failed to identify hundreds of abnormal 
smears.82 The Inquiry examined the practices of Dr Michael Bottrill who owned the laboratory and 
was responsible for reading the smears. His laboratories found an average of 0.53 high-grade 
abnormalities compared to a national average of 1%. When Dr Bottrill retired in 1996 the rate 
jumped to 1.71%. In his evidence to the Inquiry Dr Bottrill accepted that he had misread smears. 
The Inquiry highlighted a lack of professional interest, a lack of quality assurance in the National 
Cervical Screening Programme and a health system in disarray.83 

The Gisborne inquiry was instigated by the efforts of one woman who, between 1990 and 1994 
had four smear tests misreported. The first of the three smears should have revealed high-grade 
lesions and the fourth should have reported invasive cancer. She was diagnosed with cervical 
cancer and had a radical hysterectomy and extensive radiation. Her prognosis was a 40% chance 
of the cancer recurring. Had she been treated when the high grade abnormalities first occurred her 
chance of survival would have been close to 100%. The woman (who remained anonymous) took 
a case for damages but failed. Following public outcry the Minister for Health announced an inquiry 
into the under-reporting of cervical smear abnormalities.84 

The Inquiry found that there was strong evidence of under-reporting with a wide discrepancy 
between the results of the Gisborne lab and the Australian labs used for the reread. At least 16 
women had developed cancer because of the under-reporting. It also found that the Gisborne 
laboratories had no specialised division of labour for reading cervical smear tests; inadequate 
internal quality control; inadequate systems and procedures; no external quality control; no 
accreditation with an independent quality control authority and no awareness that the laboratory’s 
practices put patients at risk. In addition, between 1990 and 1996 laboratories reading cervical 
cytology were not required to follow quality control processes or to be accredited with an 
independent quality control authority. There were no performance standards for laboratories and 
there was no reliable data on laboratories’ performance, or monitoring and evaluation of the 
performance of laboratories reading cervical cytology. The inquiry concluded that the under-
reporting was symptomatic of the National Cervical Screening Programme’s under performance 
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and was not an isolated incident.85 It was also found as having a poorly designed management 
structure which split the responsibilities for the Programme between various health agencies which 
resulted in confusion and consequent failure to discharge responsibilities.86 The report also 
recommended that the National Cervical Screening Programme be managed within the Ministry of 
Health as a separate unit with a separate budget and a manager, specialised in public health. The 
report also suggested that GPs needed to be reminded that they must be alert to symptoms of 
cervical cancer and not place too much reliance on smear tests in the face of symptoms.87  
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