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Editorial 

Public services are those services that are 
provided to people by, or on behalf of, the State.  
For those that the State does not directly 
provide, it must procure them from some other 
entity, usually a private company.  Competitive 
tendering is a mechanism of choosing which 
private company will provide a particular service. 

In its simplest form, it involves the State 
declaring what service it wishes to procure for 
people and then soliciting offers to provide that 
service.  It then chooses the best offer.  

Up to 10% of Dublin Bus and Bus Éireann 
routes will be competitively tendered for over the 
coming year.  Further, the Programme for 
Government refers to an intention to 
competitively tender for local waste collection 
services. 

This paper compares and contrasts competitive 
tendering with other ways in which the State 
may provide services, outlines the EU rules 
surrounding public procurement and examines 
the considerations relevant to running a 
competitive tendering process. Its intention is to 
provide Members with a working knowledge of 
the subject as opposed to detailed analysis.  
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The focus of this paper is the provision of 
public services through competitive 
tendering.  The State may either provide 
services itself, contract another entity to 
provide them or choose not to provide 
them.  

If the State decides to contract another 
entity to provide these services, it 
procures them from this entity and 
provides them to people.  This is referred 
to as public procurement. The first 
section of this paper examines various 
ways in which the State can provide 
services to put public procurement in 
context.  

The European Union, in the interests of 
promoting and protecting the Internal 
Market, has enacted Directives on 
governing public procurement since the 
1970s.  These have been periodically 
updated to reflect developing case law. 
The second section provides an overview 
of the European rules governing public 
procurement.  

The final two sections address different 
aspects of completing a public 
procurement exercise; dealing with broad 
considerations on exactly what to procure 
and how to go about procuring it 
respectively.  

The former considers whether the service 
should be provided by several entities or 
one single one, the scale of the service to 
be provided and its profitability, which 
affects whether the State can sell the 
right to provide a profitable service or 
purchase the provision of an unprofitable 
service.  

The latter provides an overview of 
various mechanisms for running a 
competitive tender.  By design, all 
tenders take the form of an auction. That 
is, parties compete on the basis of bids, 
or offers, for how they will provide a 
particular service, and a winner is chosen 
based on these offers.  This section, 
therefore, examines several models of 

auction that are commonly used for 
running a competitive tender. Throughout 
the paper, advantages and 
disadvantages are discussed relative to 
the exchequer and thus the taxpayer.  
 

 
This section examines the different 
options open to the State for the 
provision of public services. The various 
mechanisms are explained.  Following 
that, a table presents their advantages 
and disadvantages.  

Figure 1: Spectrum of State ownership

 

State Operation 

•The State retains 
ownership of the 
industry, sets prices 
and subsidises costs.  
Often the operator of 
the service is a state 
agency operating under 
a Minister. 

Direct Award 

•The government 
awards a contract to 
operate the entire 
market to one operator, 
for a defined period of 
time.  Price controls are 
often dictated in the 
contract.  

Tendering 

• Individual services or 
bundles of services are 
tendered to competing 
operators.  Often 
bundles include a mix 
of profitable and social 
services.  

Privatisation 

•Government’s role in 
market is restricted to 
enforcing health and 
safety standards and to 
coordinating 
infrastructure.  

Introduction  

Options for the 
provision of public 
services 
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State operation 

State operation refers to the situation 
where the service is operated by a 
department of the State or a body which 
is closely controlled by a department of 
the State. The provision of primary 
education by the Department of 
Education and Skills is an example of 
State operation.  

The State does not need to generate a 
profit in order to stay in the market and 
can choose to provide services that are 
socially beneficial but may be 
unprofitable, such as bus services in 
sparsely populated regions. These 
unprofitable services can be subsidised 
directly from the exchequer by profitable 
services. 

The lack of a need to generate a profit 
coupled with the fact that there can be a 
strong need for the services to be 
operated regardless of financial 
implications can lead State operation to 
have a soft budget constraint.  This 
potentially leads to inefficiency and 
increased expenses.1 Bargaining power 
of workers may also be higher with State 
operation  

Direct award 
Under a direct award system, the 
operating agency is bureaucratically and 
administratively separate from the 
regulatory authority.  In theory, the 
contract is open for renegotiation every 
several years but in practice, the scale 
effects of the incumbent largely prevent 
this as there are no alternative operators.  

Direct award can be used to de-politicize 
the provision of a service by reducing the 
direct impact that politicians can have on 
the service. 

A large disadvantage with the direct 
award model is the potential of what is 
referred to as ‘Regulatory Capture’.  This 
refers to the situation where the regulator 

                                                
1
 Barret, S., (2004), ‘Bus Competition in Ireland: 

The case for market forces’, Quarterly Economic 
Commentary, Autumn, Dublin: The Economic and 
Social Research Institute. 

places more weight on the interests of 
the service provider, as opposed to the 
consumer, due to sustained and effective 
lobbying by the service provider. 

Competitive tendering 
Competitive tendering refers to the 
situation where the State decides to 
procure a service, so that it may provide 
it to the public, from whichever of a 
number of entities makes it the best offer 
as to how they will provide it.  

The word, ‘best’ generally refers to the 
either the lowest price, the best service 
for a given price, or a combination of the 
two.  This is discussed in greater detail in 
the EU rules section.  

Competitive tendering entails a greater 
degree of competition than either State 
operation or direct award.  This greater 
degree of competition increases 
efficiency.  There is a notably lower risk 
of regulatory capture and the State can 
still mandate that unprofitable but socially 
beneficial services must be provided.   

Undertakings2 will be willing to provide 
these services either in exchange for a 
subsidy or for the right to provide 
profitable services. However, once they 
commit to providing a service for a 
specific period of time, the undertaking is 
likely obligated to do so, or face 
consequences related to breaking the 
contract. 

In a study on the transport sector 
conducted by European Commission, it 
was estimated that even without reducing 
wages costs through redundancies and 
wage reductions, savings of up to 15% 
were still possible by moving from a 
system of State operation to competitive 
tendering.3 

A broad consensus has formed that for 
certain sectors, in which the state has 

                                                
2
 The word “undertaking” is used for businesses in 

this paper as it includes all legal structures.  
3
 CORDIS (Community Research and 

Development Information Service), (1997), 
Improved Structure and Organization for Transport 
Operations of Passengers in Europe, (Final Draft.). 

http://cordis.europa.eu/transport/src/isorep.htm
http://cordis.europa.eu/transport/src/isorep.htm
http://cordis.europa.eu/transport/src/isorep.htm
http://cordis.europa.eu/transport/src/isorep.htm
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heretofore been active, that moves to 
liberalise the sector and operate them 
with less State involvement is the most 
appropriate action to take and that 
debate only remains as to the format of 
this liberalisation.4  

Privatisation 

Privatisation refers to the State leaving 
the market for the provision of a particular 
service.  This is sometimes referred to as 
‘deregulation’.  Deregulation does not 
mean that there are no regulations at all 
but rather that competition in the market 
is not regulated.  There are still 
regulations surrounding health and 
safety, consumer information, consumer 
redress, and various other areas that are 
regulated across all markets.   

There is an incentive for the undertaking 
operating the service to do so efficiently 
in order to generate a profit. Thus, 
privatisation is not suited to areas where 

a profit cannot be generated.  Further, 
some areas that may be profitable are 
also not privatised as their profits are 
used to off-set the cost of providing 
unprofitable services.  

An example would be the postal service.  
A profit is likely derivable from postal 
services in suburban and urban areas but 
less likely in rural areas.  Privatisation is 
not applied to the suburban and urban 
areas in order to subsidise the cost of 
rural postal services.  

The primary disadvantage of complete 
deregulation is that there is no inventive 
to provide services that do not generate a 
profit but that may be desirable from a 
public good point of view.  

The table below presents some of the 
main advantages and disadvantages of 
each mechanism of providing services.  

Figure 2: Advantages and disadvantages of mechanisms of service provision4 

Mechanism 

of Provision  
Advantages Disadvantages 

State 

Operation 

 

 

 

e.g. Schools 

 Ensuring equal provision to all 

people.  

 Ensuring that socially beneficial 

but unprofitable services are 

provided.  

 Greater integration with other 

State services and 

infrastructure. 

 Potential lack of efficiency in the 

absence of market forces. 

 Potentially higher bargaining 

power of public sector unions. 

 Reduction in socially beneficial 

services across the State due to 

inefficient spending of funds.  

Direct 

Award 

 

 

e.g. Dublin 

Bus 

 Operates more independently of 

politics than State operation. 

 More independence from the 

State allows more fluid 

response to changing 

conditions. 

 Subsidies allow provision of 

socially beneficial services. 

 Potential lack of efficiency due to 

absence of market forces. 

 Potential for the provider to gain 

influence over the regulator 

through effective lobbying. 

 Potentially higher bargaining 

power of public sector workers. 

Competitive 

Tendering 

 Competition in the tendering 

process encourages efficiency. 

 Further reduction in 

 Potentially complex to 

administer; EU rules can be 

complex.  

                                                
4
 Massey, P. (2007) ‘Delayed Indefinitely: Regulatory Reform of the Irish Bus Industry’, Quarterly Economic 

Commentary, Spring [at pp. 38 – 61]. 
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e.g. 

Operation of 

the LUAS 

politicization and bureaucracy.  

 Direct and cross subsidization 

can be used to fund socially 

beneficial services.  

 Potential for the provider to gain 

influence over the regulator 

through effective lobbying. 

 

Privatisation 

 

e.g. Air 

Travel 

 Further efficiency gains from 

market forces.  

 No cost to the exchequer. 

 Strong incentives to innovate in 

certain markets.  

 Socially beneficial unprofitable 

services are not provided. 

 People excluded due to cost.  

 Greater difficulties integrating 

the service with other services 

and infrastructure.  

The provision of services by the State 
and the procurement of those services in 
order that they may be provided is a 
complex issue.  While one mechanism 
may be better for one service, another 
may be better for a different service.   

What is clear though, is that there is an 
increasing emphasis placed on 
competitive tendering as it represents a 
balance between the social benefits of 
State provision and efficiency benefits of 
rigorous competition.  

This section will examine some of the 
legal restrictions surrounding public 
procurement through competitive 
tendering.  These restrictions are mainly 
a result of the common rules for EU 
countries.  The central themes 
surrounding the rules are transparency 
and non-discrimination. 

The two principal legal instruments are 
Directive 2004/18/EC (“the Public 
Procurement Directive”)5 and Directive 
2004/17/EC (“the Utilities Directive”).6 

There are reformed directives relating to 
the competitive tendering for public  

                                                
5
 Article 2, Directive 2004/18/EC of the European 

Parliament and of the Council, 31 March 2004, 
coordination of procedures for the award of public 
works contracts, public supply contracts and public 
service contracts. [OJ L134/114, 30.4.2004, p.1].  
6
 Article 2, Directive 2004/17/EC of the European 

Parliament and of the Council, 31 March 2004, 
coordination of procedures for the award of public 
works contracts, public supply contracts and public 
service contracts. [OJ L134/114, 30.4.2004, p.1].  

procurement in Europe which were 
enacted early in 2014.  There is a period 
of two years before they have to be 
completely transposed to national law.  
The reforms do not represent a 
significant change in the spirit of the rules 
on tendering. Primarily the intention is to 
codify the case law that has developed 
over the previous ten years.  

For this reason, the rules as currently in 
force will be discussed in detail.  The 
reforms will be discussed in detail only 
where they differ with current rules.  

General principles 

The general principles for compliant 
tendering, as set out in both Directives 
are:  

Contracting entities shall treat economic 
operators equally and non-
discriminatorily and shall act in a 
transparent way. 7, 8 

This general provision gives the overall 
ideas behind the specific provisions of 
the directives and ties the specific 
provisions to the Treaties of the 
European Union and their goals.  

Further, any entity which is awarded the 
right to provide a service by a contracting 
authority must abide by the principle of 
non-discrimination in any dealings it has 
with third parties or when it is awarding 
contracts to any third parties in relation to 
the primary contract.9   

                                                
7
 Article 2, Directive 2004/18/EC, op.cit.  

8
 Article 10, Directive 2004/17/EC op.cit.  

9
 Article 3, Directive 2004/18/EC op.cit. 

EU public procurement 
rules 

http://www.procurement.ie/sites/default/files/Directive%202004-18-EC.pdf
http://www.procurement.ie/sites/default/files/Directive%202004-18-EC.pdf
http://www.procurement.ie/sites/default/files/Directive%202004-18-EC.pdf
http://www.procurement.ie/sites/default/files/Directive%202004-18-EC.pdf
http://www.procurement.ie/sites/default/files/Directive%202004-18-EC.pdf
http://eur-lex.europa.eu/LexUriServ/LexUriServ.do?uri=OJ:L:2004:134:0001:0113:en:PDF
http://eur-lex.europa.eu/LexUriServ/LexUriServ.do?uri=OJ:L:2004:134:0001:0113:en:PDF
http://eur-lex.europa.eu/LexUriServ/LexUriServ.do?uri=OJ:L:2004:134:0001:0113:en:PDF
http://eur-lex.europa.eu/LexUriServ/LexUriServ.do?uri=OJ:L:2004:134:0001:0113:en:PDF
http://eur-lex.europa.eu/LexUriServ/LexUriServ.do?uri=OJ:L:2004:134:0001:0113:en:PDF
http://www.procurement.ie/sites/default/files/Directive%202004-18-EC.pdf
http://eur-lex.europa.eu/LexUriServ/LexUriServ.do?uri=OJ:L:2004:134:0001:0113:en:PDF
http://www.procurement.ie/sites/default/files/Directive%202004-18-EC.pdf
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The principle of non-discrimination comes 
from the objective of protecting the single 
market and the fundamental freedoms of 
the European Union, namely the free 
movement of people, capital, goods and 
services.  

The principle of transparency provides 
real benefits to the taxpayer.  In Japan, 
savings of over 8% were observed when 
transparent systems of procurement were 
piloted in one prefecture, as opposed to 
the traditional discretionary and non-
transparent systems of competitive 
tendering for public procurement used in 
Japan.10 

Technical specifications 
A request for tender (RFT) will, to a 
greater or lesser extent, contain technical 
specifications.  These will set out exactly 
how the over-arching goal of the contract 
is to be achieved.  Examples include 
number of services to be run on a 
particular bus route or number of 
operating theatres in a hospital.  

These technical specifications cannot, 
however, be used to discriminate against 
tenderers from other Member States.   
 

Technical specifications shall afford equal 
access for tenderers and not have the 
effect of creating unjustified obstacles to 
the opening up of public procurement to 
competition.11  

The rest of the article provides greater 
detail.  Further, the Chapter of the 
Directive that this Article is located in lists 
many specific scenarios of technical 
specifications and how they are to be 
dealt with so as not to have the 
appearance of being discriminatory.  

Contract award criteria 

There are two bases on which a contract 
may be awarded.  They are i) the lowest 

                                                
10

 Ohashi, H., (2009) ‘Effects of Transparency in 
Procurement Practices on Government 
Expenditure: A case Study of Municipal Public 
Works’, Review of Industrial Organization, vol. 34 
no. 3 [at pp 267-285]. 
11

 Article 23, Directive 2004/18/EC op.cit. 

price and ii) the most economically 
advantageous tender (MEAT).12   

The former is relatively straight forward, 
while the latter includes numerous 
criteria. These provisions are mirrored in 
the Utilities Directive.13  

Simple contracts are generally chosen by 
a lowest price criterion.  For straight 
forward supply contracts where there is 
not significant room for variation, it is 
most prudent to use the lowest price 
provider.   

For more complex contracts, the principle 
used is that of the ‘most economically 
advantageous tender’.  This award basis 
considers various criteria ‘linked to the 
subject-matter of the contract in 

question’.   

A non-exhaustive list is provided in the 
Public Procurement Directive and the 
Utilities Directive.  

 Delivery or completion date; 

 Running costs; 

 Cost-effectiveness; 

 Quality; 

 Aesthetic and functional 
characteristics; 

 Environmental characteristics; 

 Technical merit; 

 After-sales service and technical 
assistance; 

 Commitments with regard to 
parts;  

 Security of supply; and  

 Price.  

There are rules which apply to the use of 
these criteria.  They are each intended to 
promote the general principles of non-
discrimination and transparency.  

Weighting of the criteria must be 
provided.  If this is impractical, an ordinal 
preference must be published.   
Further, a distinction is made between 
‘selection criteria’ and ‘award criteria’. 
Selection criteria refer to the criteria used 

                                                
12

 Article 53, Directive 2004/18/EC op.cit. 
13

 Article 55, Directive 2004/17/EC op.cit. 

http://search.ebscohost.com/login.aspx?direct=true&db=eoh&AN=1064906&site=eds-live
http://search.ebscohost.com/login.aspx?direct=true&db=eoh&AN=1064906&site=eds-live
http://search.ebscohost.com/login.aspx?direct=true&db=eoh&AN=1064906&site=eds-live
http://search.ebscohost.com/login.aspx?direct=true&db=eoh&AN=1064906&site=eds-live
http://search.ebscohost.com/login.aspx?direct=true&db=eoh&AN=1064906&site=eds-live
http://www.procurement.ie/sites/default/files/Directive%202004-18-EC.pdf
http://www.procurement.ie/sites/default/files/Directive%202004-18-EC.pdf
http://eur-lex.europa.eu/LexUriServ/LexUriServ.do?uri=OJ:L:2004:134:0001:0113:en:PDF
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to determine if a tenderer is suitably 
capable of fulfilling the contract.  Award 
criteria are used to decide between 
several tenderers that have met the 
selection criteria.  

These processes can occur 
simultaneously but there is a distinction 
between what criteria can be used for 
each purpose.  For example, a tenderer’s 
past performance as regards fulfilling 
contracts can be taken into account to 
determine if they are suitable for a 
particular tender in question.  After they 
have been deemed suitable, however, 
their past performance cannot be used to 
compare them to others who have also 
been deemed suitable.  

After selection has occurred and the 
determination of who to award the 
contract must be made, this decision may 
only be made on one of the two bases 
highlighted above, namely the lowest 
price or the most economically 
advantageous tender.  

There are provisions in the new 
Directives which will allow environmental 
and social criteria related to “end-of-
contract” life and “post-contract” life of the 
product to be considered.14 

Further, the only basis for consideration 
will be the MEAT (most economically 
advantageous tender) basis.  Though, 
within this, contracting authorities will be 
allowed to completely weight the criteria 
towards price.15  This, therefore, 
represents a semantic change as 
opposed to a change in any practical 
sense of the rules.  

Variants 
While most tenders are conducted on the 
principle of the most economically 
advantageous proposal winning, 
contracting authorities are able to take 
account of variants. Variants refer to 
differences between the tender 
submission and the request for tender.  

                                                
14

 McCann FitzGerald, ‘Legal Update Programme: 
Public Procurement, March 12

th
, 2014, Dublin.  

15
 ibid. 

For example, a tenderer for may suggest 
running bus services at a different 
frequency but over a longer portion of the 
day.  

They must specify what can be varied 
and that they are willing to accept 
variants in the RFT Documentation. 16  

This provision is mirrored in Directive 
2004/17/EC, dealing with public 
procurement for specific sectors.  

Where variants are allowed and price has 
been set at a fixed level, the 
determination of the most economically 
advantageous tender will be decided on 
the quality of the tender alone and not the 
cost.  This is sometimes referred to a 
‘Beauty Contest’.  

Negotiated procedures 

Very complex contracts may require 
changes and collaboration between the 
contracting authority and the tenderer(s).  
For example, the contracting authority 
may not be familiar with a particular new 
market and may require industry 
expertise to decide what the best way to 
structure the service is.  

The Directives provide for this with the 
‘negotiated procedure’.  The new 
Directives codify and clarify the 
negotiated procedure and also provide 
for a negotiated procedure to deal with 
research and development activities. The 
new Directive refers to the negotiated 
procedure as a competitive procedure 
with dialogue.17 

Through providing for a negotiated 
procedure, the EU public procurement 
rules facilitate a negotiated procedure 
that still operates within the context of the 
general principles espoused by the 
Directives.  

A description of these procedures (open, 
restricted, and negotiated) is provided in 
the appendix.   

                                                
16

 Article 24, Directive 2004/18/EC, op.cit. 
17

 McCann FitzGerald, op.cit. 

http://www.procurement.ie/sites/default/files/Directive%202004-18-EC.pdf
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Exemptions 

There are numerous exemptions to the 
applicability of the Directives as regards 
contracts for works and service provision.  
The most prominent of these exemptions 
is the exemption of services concessions, 
as defined in the EU Procurement 
Directive.  They are dealt with in the 
interpretive communication from the 
Commission.18   

Services concessions are defined, in the 
Public Procurement Directive, as: 

[…] a contract of the same type as a 
public service contract except for the fact 
that the consideration for the provision of 
services consists either solely in the right 
to exploit the service or in this right 
together with payment.19  

In plainer language, concessions 
generally refer to contracts where the 
undertaking providing the service is not 
remunerated by the State but by a third 
party, usually the users of the service.  
An example would be a toll road where 
the company which constructed and 
maintains the road is permitted to charge 
a toll for using it.  

The central feature of concessions is that 
the financial risk transfers to the 
undertaking operating the service.  This 
must be an actual transfer of risk and not 
merely a nominal one to escape the 
applicability of the Directives.   

While this exemption means that the 
rules that are contained within the 
Directive are not applicable, the rules 
from the Treaty of the European Union 
and the Treaty on the Functioning of the 
European Union that give rise to the 
Directives and are generally applicable 
are applicable to service concessions.   

The most relevant of these are the 
principles of non-discrimination and 

                                                
18

 Commission Interpretive Communication on 
Concessions Under Community Law (OJ 2000/C 
121/02). 
19

 Article 1 (4), Directive 2004/18/EC, op.cit. 

transparency and the safeguarding of the 
four freedoms of the European Union. 

Simply put, service contracts are exempt 
from the technical minutiae of the 
Directives but not the general spirit of 
them.  

There are exemptions for contracts 
whose value is below a certain level.  
This is referred to as the de minimus 
provision.  This means that contracts 
satisfying the de minimus criteria do not 

have to comply with the procurement 
rules.  

There are two main reasons for having 
such a threshold.  Firstly, the cost for 
purchasers of ensuring compliance with 
the EU rules would be significantly large 
in proportion to contracts with values 
below these thresholds.  

Secondly, the cost of detecting breaches 
and enforcing the rules below the 
threshold values would be prohibitive in 
relation to the value of the contracts.  

The values are presented for various 
forms of contract in the table below and 
are the relevant values for 2014.  

Table 1: Threshold values of de 
minimus provision.20  

Contract Type Value 

Supply & service 
contracts 

€414,000 

Works contracts €5,186,000 

Certain specific 
public service 
contracts21 

€134,000 

Public service 
contracts generally 

€207,000 

Public works 
contracts 

€5,000,000 

                                                
20

 Commission Regulation (EU) 1336/2013, 13 
December 2013, amending Directives 2004/17/EC, 
2004/18/EC and 2009/81/EC of the European 
Parliament and of the Council in respect of the 
application of thresholds for the procedures for the 
awards of contract. 
21

 Certain types of contract are dealt with slightly 
differently in European Union public procurement 
law.  The specifics are different but the general 
principles and concepts remain similar enough for 
simultaneous analysis.  

http://eur-lex.europa.eu/LexUriServ/LexUriServ.do?uri=OJ:C:2000:121:0002:0013:EN:PDF
http://eur-lex.europa.eu/LexUriServ/LexUriServ.do?uri=OJ:C:2000:121:0002:0013:EN:PDF
http://eur-lex.europa.eu/LexUriServ/LexUriServ.do?uri=OJ:C:2000:121:0002:0013:EN:PDF
http://www.procurement.ie/sites/default/files/Directive%202004-18-EC.pdf
http://eur-lex.europa.eu/LexUriServ/LexUriServ.do?uri=OJ:L:2013:335:0017:0018:EN:PDF
http://eur-lex.europa.eu/LexUriServ/LexUriServ.do?uri=OJ:L:2013:335:0017:0018:EN:PDF
http://eur-lex.europa.eu/LexUriServ/LexUriServ.do?uri=OJ:L:2013:335:0017:0018:EN:PDF
http://eur-lex.europa.eu/LexUriServ/LexUriServ.do?uri=OJ:L:2013:335:0017:0018:EN:PDF
http://eur-lex.europa.eu/LexUriServ/LexUriServ.do?uri=OJ:L:2013:335:0017:0018:EN:PDF
http://eur-lex.europa.eu/LexUriServ/LexUriServ.do?uri=OJ:L:2013:335:0017:0018:EN:PDF
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Aside from the de minimus provisions, 

the Directives also highlight other areas 
where the Directives do not apply.   

Exemptions from the general Directive on 
Public Procurement include:22  

 Contracts for public works or 
service contracts where less than 
50% of the cost is borne by the 
contracting authority; 

 Contracts in the water, energy, 
transport and postal services 
sector (covered by Directive 
2004/17/EC); 

 Contracts concluded between a 
Member State and a third country; 

 Contracts concluded pursuant to 
an international agreement, once 
the agreement is in conformity 
with the Treaties of the European 
Union;  

 Contracts for the rental  or 
acquisition of land, existing 
buildings or other immovable 
property;  

 Contracts relating to production of 
broadcasting material; 

 Arbitration and conciliation 
services; 

 Employment contracts; 
 Financial services in connection 

with the issue, purchase, sale or 
transfer of securities or financial 
instruments; 

 Research and development 
services other than those where 
the benefits accrue exclusively to 
the contracting party; 

 Service concessions (addressed 
below); 

 Secret contracts, i.e., defence 
contracts; and,  

 Contracts where the contracting 
authority intends to provide 
telecommunication services.23 

The utilities Directive includes the 
following exemptions to applicability of 
the Directive, as well as the natural 

                                                
22

 Articles 8, 12 – 18, Directive 2004/18/EC op.cit. 
23

 The Directive may still be applicable in certain 
areas where private undertakings will be providing 
the services.  

exemption of those contracts which are 
covered by the Public Procurement 
Directive:24 

 Service concessions; 
 Contracts awarded for the 

purposes of resale or lease to 
third parties; 

 Secret contracts or contracts with 
special security measures; and,  

 Security and defence contracts 
which are not secret.  

However, should exemptions be relevant, 
and the Directives not be applicable, the 
general principles are still broadly 
applicable due to the nature of 
Community Law.25 

Case note 1. Teckal26 

Teckal brought proceedings before the 
Tribunale Amministrativo Regionale per 
l'Emilia-Romagna, in which it argued that 
the award of a contract for heating 
services should have been conducted 
through a tendering procedure.  

The contract was awarded to a 
consortium that was set up by a number 
of municipalities.  The consortium was 
controlled by the municipalities and was 
set up to provide services such as 
heating services.27 

The Court found in favour of Comune di 
Viano, Azienda Gas-Acqua Consorziale 
(AGAC) di Reggio Emilia and stated that 
it was correct not to apply the Directive in 
this situation.  

Under the new Directives, the so-called 
Teckal exemption has been codified.  

This exemption disapplies the Directive in 
the case of the contract being awarded to 
a public body that although a separate 
legal entity to the awarding authority, is 

                                                
24

 Articles 18 – 22, Directive 2004/17/EC op.cit. 
25

 Case C-507/03, Commission of the European 
Communities v Ireland, [2007] ECR I-09777. 
26

 Case C-107/98, Teckal Srl v Comune di Viano 
and Azienda Gas-Acqua Consorziale (AGAC) di 
Reggio Emilia, [1999] ECR I-08121, [at 50]. 
27

 Ibid. 

http://www.procurement.ie/sites/default/files/Directive%202004-18-EC.pdf
http://eur-lex.europa.eu/LexUriServ/LexUriServ.do?uri=OJ:L:2004:134:0001:0113:en:PDF
http://eur-lex.europa.eu/LexUriServ/LexUriServ.do?uri=CELEX:62003CJ0507:EN:HTML
http://eur-lex.europa.eu/LexUriServ/LexUriServ.do?uri=CELEX:62003CJ0507:EN:HTML
http://eur-lex.europa.eu/legal-content/EN/TXT/HTML/?isOldUri=true&uri=CELEX:61998CJ0107
http://eur-lex.europa.eu/legal-content/EN/TXT/HTML/?isOldUri=true&uri=CELEX:61998CJ0107
http://eur-lex.europa.eu/legal-content/EN/TXT/HTML/?isOldUri=true&uri=CELEX:61998CJ0107
http://eur-lex.europa.eu/legal-content/EN/TXT/HTML/?isOldUri=true&uri=CELEX:61998CJ0107
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so closely controlled by it that it is akin to 
an in-house division.  

Competition law 

Anti-competitive (antitrust in the US) 
issues are seldom addressed rigorously 
where competitive tendering is 
concerned.  In an article on the subject of 
auction design, Paul Klemperer highlights 
the issue, stating: 

“The U.S. Department of Justice 
has pursued some auction 
signalling cases, but the legal 
status of many of the kinds of 
behaviour discussed in this article 
remains ambiguous, and collusion 
in takeover battles for companies is 
legal in the United States.” 28  

He goes on to say that ‘European 
antitrust has been even weaker’, citing 
several cases where anti-competitive 
behaviour has been flaunted by 
companies.  An example he provides is 
that of Telekom Austria stating that it 
would be satisfied with a certain portion 
of the market when licences to provide 
“3G” mobile telephony services were 
being auctioned.29    

This blatant division of the market, absent 
competition, would likely fall foul of Article 
101 of the Treaty on the Functioning of 
the European Union which states: 

The following shall be prohibited as 
incompatible with the internal market: all 
agreements between undertakings, 
decisions by associations of undertakings 
and concerted practices which may affect 
trade between Member States and which 
have as their object or effect the 
prevention, restriction or distortion of 
competition within the internal market 
[…]30 

                                                
28

 Klemperer, P. (2002), ‘What Really Matters in 
Auction Design’, Journal of Economic 
Perspectives, vol. 16, no. 1 [at pp 169-189]. 
29

 ibid. 
30

 Article 101, Treaty on the Functioning of the 
European Union. 

There is a shortage of literature and case 
law on the issue of anti-competitive 
behaviour in the area of competitive 
tendering.  

The first source of law is, naturally the 
Treaties. The provisions governing anti-
competitive behaviour can be found in 
Articles 101-103. There is additionally 
secondary legislation on the practices 
that are nominally covered in these 
provisions. Finally, in the Directives on 
public procurement, there are provisions 
relating to abnormally low tenders.  

Abnormally low tenders are dealt with in 
Article 57 of the Utilities Directive31 and 
Article 55 of the Public Procurement 
Directive.32  

Service concession 

Firstly, as stated above, even if the 
Directives do not apply, the principles of 
the Directive, which can be traced to the 
Treaties, still apply.33   

The reform of the EU public procurement 
rules, as well as producing updated 
Directives on public procurement, also 
produced a Directive on service 
concessions.  At the time of writing, the 
final version of the Directive on Service 
Concessions is not available.  

The new Directive is a compromise.  The 
award of contract for concessions will be 
regulated but to a limited extent. 34 The 
value of the contract must be over 
€5.186m for the Directive to apply and 
the contracted entity must have ‘real 
exposure to the market’.35  This prevents 
contracting authorities from merely 
referring to a contract as a services 
concession to escape applicability of the 
Directive.  

                                                
31

 Articles 57, Directive 2004/17/EC op.cit. 
32

 Articles 55, Directive 2004/18/EC op.cit 
33

 Commission v Ireland, op.cit.  
34

 McCann FitzGerald, op.cit. 
35

 ibid. 

http://cramton.umd.edu/econ415/klemperer-what-really-matters-in-auction-design-jep-2002.pdf
http://cramton.umd.edu/econ415/klemperer-what-really-matters-in-auction-design-jep-2002.pdf
http://cramton.umd.edu/econ415/klemperer-what-really-matters-in-auction-design-jep-2002.pdf
http://cramton.umd.edu/econ415/klemperer-what-really-matters-in-auction-design-jep-2002.pdf
http://eur-lex.europa.eu/LexUriServ/LexUriServ.do?uri=CELEX:12008E101:EN:HTML
http://eur-lex.europa.eu/LexUriServ/LexUriServ.do?uri=CELEX:12008E101:EN:HTML
http://eur-lex.europa.eu/LexUriServ/LexUriServ.do?uri=OJ:L:2004:134:0001:0113:en:PDF
http://www.procurement.ie/sites/default/files/Directive%202004-18-EC.pdf
http://eur-lex.europa.eu/LexUriServ/LexUriServ.do?uri=CELEX:62003CJ0507:EN:HTML
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Reformed rules 

This subsection addresses changes to 
the EU public procurement rules that do 
not tie in with the main rules above.   

The scope of the Directives has changed 
slightly in the way the distinction between 
areas where a more ‘light touch’ regime 
will apply.  These are areas such as 
health and social services and are 
thought not to attract a large amount of 
overseas investment.   

The Fabricom36 case law has also been 

codified.  This provision states that 
parties who possess an advantage in a 
tender competition cannot merely be 
excluded and that the awarding authority 
must seek to limit their advantage 
sufficiently and only exclude them as a 
last resort to preserve transparency and 
non-discrimination.  

Case note 2. Fabricom 

Belgian law provides that no person who 
has helped to develop a procurement 
procedure may tender for it, and no 
undertaking connected to such a person 
may do so unless it establishes that it has 
not obtained an unfair advantage. 
Fabricom, which had been involved in the 
tender design process, claimed that this 
provision discriminated against it as a 
regular utility sector contractor.37 

Remedies directive 

There are two remedies directives, 
corresponding to the two principal 
directives on public procurement, one for 
the utilities sector and one for the public 
sector. 

They coordinate national review systems 
and provide for redress in the event of 
bidders considering that contracts have 
been awarded unfairly.  They provide for 

                                                
36

 Joined Cases C-21/03 and C-34/03, Fabricom 
SA v État belge, [2005] ECR I-01559. 
37

 Skilbeck, J. & Bowsher, M. [Monckton 
Chambers] (2005) 'Public Procurement ~ Case 
Law Update'. 

common standards surrounding these 
procedures across the European Union.38  

 

 
This section addresses the decision on 
what exactly is being procured.  The 
following section deals with the method of 
procurement or sale (where sale of an 
asset is intended to provide a public 
service, e.g., mobile telephony spectra), 
and so there will be some overlap.   

Scale of tender 

In many cases it is possible to vary the 
scale of what is sought to be provided by 
competitive tender.  Where goods are 
involved, multiple sources can be used 
for their provision.  This is discussed 
more thoroughly in the following section 
on sole vs multi-sourcing.  

Varying the scale of a request for tender 
(RFT) for service provision can have an 
impact on the outcomes, both in terms of 
how the tendering process itself proceeds 
and how the service is ultimately 
provided.  

Varying the number of routes to be 
tendered for in the planned tendering for 
service provision in Dublin and National 
Routes by the NTA would be an example 
of choosing the scale of the RFT.  A 
higher or lower proportion of the routes 
could have been chosen.   

In research examining the effect of the 
scale of the request for, evidence 
suggests that increasing the scale and 
scope of the tender makes a large range 
of bids and cost-effective bids being 
selected more likely. Research does, 
however, caution that use of larger and 
more broadly scoped tenders may 
increase asking bids.39  

                                                
38

 European Commission Page on the Remedies 
Directives [accessed March 21st, 2014].   
39

 Rolfe, J., Greiner, R., Windle, J., & Hailu, A. 
(2011) ‘Testing for allocation efficiencies in water 
quality tenders across catchments, industries and 
pollutants: a north Queensland case study’, The 

Considerations prior to 
procurement 

http://eur-lex.europa.eu/LexUriServ/LexUriServ.do?uri=CELEX:62003CJ0021:EN:PDF
http://eur-lex.europa.eu/LexUriServ/LexUriServ.do?uri=CELEX:62003CJ0021:EN:PDF
http://www.monckton.com/docs/library/CaseLawUpdateApr05JSSMB.pdf
http://www.monckton.com/docs/library/CaseLawUpdateApr05JSSMB.pdf
http://www.monckton.com/docs/library/CaseLawUpdateApr05JSSMB.pdf
http://ec.europa.eu/internal_market/publicprocurement/infringements/remedies/index_en.htm
http://ec.europa.eu/internal_market/publicprocurement/infringements/remedies/index_en.htm
http://search.ebscohost.com/login.aspx?direct=true&db=eoh&AN=1264770&site=eds-live
http://search.ebscohost.com/login.aspx?direct=true&db=eoh&AN=1264770&site=eds-live
http://search.ebscohost.com/login.aspx?direct=true&db=eoh&AN=1264770&site=eds-live
http://search.ebscohost.com/login.aspx?direct=true&db=eoh&AN=1264770&site=eds-live
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Sole- vs. multi-sourcing 

This section is primarily based on a paper 
that examines various aspect of 
competitive tendering through practical 
examples.40 

When considering the procurement of a 
public service, it is often the case that the 
service can be split into various services. 

For example water purification takes 
place at various locations throughout the 
country and could be competitively 
tendered for on a location basis and 
several contracts awarded to several 
contractors.  

In the briefest terms, this increased 
administrative burden is balanced against 
the advantages of increasing competition 
between bidders and of being able to 
contain any loss in service provision and 
the ‘threat’ of potential competitors being 
established discouraging wasteful 
practises by incumbents.  

Advantages 

More precisely, the advantages of using 
more than one source for procurement 
are as follows. They:  

 decrease the likelihood of total 
service loss in the event of failure 
to fulfil obligations on behalf of 
one of the contractors;  

 increase competition between 
undertakings from which the State 
is sourcing services or goods; 
and,  

 can be used as mechanism to 
select a single undertaking from 
which to procure services or 
goods in a subsequent tendering 
round.  

The first of these is relatively self-
explanatory.  If there is more than one 

                                                                   
Australian Journal of Agricultural and Resource 
Economics, vol. 55, no. 4 [at pp 518 – 536]. 
40 Kerber, M.C., (2010) ‘The Galileo Project Put to 
the Test of European Competition and Public 
Procurement Law’, Intereconomics/Review of 
European Economic Policy, vol. 45 no. 2 [at pp 
105-113]. 
 

provider of a particular service, then there 
are more undertakings that have the 
immediate experience and infrastructure 
to compensate for the disruption during 
the time taken to rectify provision 
disruptions.  

A useful example would be each hospital 
in the Dublin region being operated by a 
different undertaking.  In the event that 
one undertaking was unable to continue 
to provide services, there is some 
capacity within the network to 
compensate for this while a new operator 
is sourced to replace the defunct one.  

Sourcing from multiple undertakings 
increases competition in two ways.  For 
tenders involving complex technologies 
or systems, the use of dual sourcing can 
reduces prices. In situations where there 
are multiple rounds of tendering, the 
possibility of another one of the 
contractors being awarded the entire 
contract due to efficiency in the next 
round encourages each undertaking to 
work efficiently.  

An illustrative example would be several 
different companies involved in the 
provision of public transport services 
within a region. Each will endeavour to 
provide a service efficiently, reliably and 
cheaply to ensure they are awarded the 
contract after the next round of tendering.  

Finally, if the contracting authority intends 
to switch to a single source model in a 
subsequent tender, the multi-sourced 
tender in initial rounds of tendering can 
be a useful screening mechanism to 
determine which undertakings are most 
efficient.  

Disadvantages 

Disadvantages from multiple source 
tendering include:  

 the possibility that undertakings 
may collude and engage in 
uncompetitive behaviour;  

 the administrative burden of 
selecting two or more winning 
tender bids and monitoring the 

http://search.ebscohost.com/login.aspx?direct=true&db=eoh&AN=1264770&site=eds-live
http://search.ebscohost.com/login.aspx?direct=true&db=eoh&AN=1264770&site=eds-live
http://search.ebscohost.com/login.aspx?direct=true&db=eoh&AN=1107369&site=eds-live
http://search.ebscohost.com/login.aspx?direct=true&db=eoh&AN=1107369&site=eds-live
http://search.ebscohost.com/login.aspx?direct=true&db=eoh&AN=1107369&site=eds-live
http://search.ebscohost.com/login.aspx?direct=true&db=eoh&AN=1107369&site=eds-live
http://search.ebscohost.com/login.aspx?direct=true&db=eoh&AN=1107369&site=eds-live
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implementation of two or more 
contracts; and,   

 possible disincentives to innovate 
as potential returns are reduced.  

The first concern can potentially be 
combatted through the use of a Dutch 
auction (discussed below) which 
encourages interested companies to bid 
quickly and, the prospect of a single 
source contract in the future. The 
prospect of a future single source 
contract may also reduce the disincentive 
to innovate.  

The second disadvantage is self-
explanatory.  

The third disadvantage is something that 
may not be easy to mitigate and will have 
to be taken into account in deciding how 
to operate a tender for any particular 
project.  

 

Competitive tendering, whether it is the 
State paying for a service to be provided 
or selling the right to provide a service 

(explained below), is always conducted 
through an auction, whereby what is to 
be procured is announced and multiple 
undertakings submit offers on provision 
and the best one is selected.    

Auctions are traditionally thought of as 
open-outcry ascending price auctions; 
the type associated with auctioning of art 
and so forth.  However, there is a wide 
range of ways in which an auction can be 
run and each has an effect on the bidding 
behaviour of the participants.  

What must be borne in mind is that is no 
single auction mechanism is always the 
better solution.  Different auction 
mechanisms are better suited to different 
scenarios.  The task of those in charge of 
procurement is to use these facets of 
different auctions to design the best 
procedure for a given exercise in 
procurement.  

A number of questions need to be 
considered when deciding if a service 
should be put to tender and how it should 
be put to tender.  

Figure 3: Issues to be addresses prior to auction 

 

Idendity profitability 
of the service.  

If the service is 
unprofitable to 

provide, it can be 
bought. 

If it is unprofitable, it 
could also be sold 

with a subsidy 

If the service is 
profitable, the right 
to provide it can be 

sold. 

Decide what is to be 
sold 

If it is unprofitable, 
how large will the 

subsidy be? 

What is the 
maximum price if it 

is to be bought? 

Is the service 
profitable enough to 

bundle with an 
unprofitable 
element?  

What obligations 
will be attached to 

the contract 

What standards and 
targets will be set 
and at what level? 
How will they be 

verified? 

What are the 
penalties for 

breeching the 
contract?  

Will undertakings be 
required to provide 

colateral for 
contingency 
purposes?  

How to run the tender 
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Once these considerations have been 
decided upon, then the State can 
proceed with a competitive tendering 
process, run through an auction.  This 
section examines several types of 
auction: 

 English auction; 

 Sealed First-Price auction; 

 Dutch auction; and, 

 Anglo-Dutch and Multi-unit 

auctions.  

The English auction will be discussed at 
length.  The Sealed First-Price auction 
and Dutch auction will each be compared 
to the English auction.  Finally, some 
more complex auctions will be 
considered, though with more brevity 
than the others.  

English Auction 

An ‘English’ auction is what most people 
consider to be a traditional auction. This 
is a sequential auction where each bidder 
states what they are willing to pay for the 
particular lot.  Each offer must be better 
than the last one and the process 
continues until such time as no bidder is 
willing to better the most recent bid. 

The word ‘better’ is used here instead of 
‘higher’ as it also includes occurrences 
where the State is attempting to procure 
something for as low a price as possible 
and therefore a price decrease is better.  

An auction is referred to as ‘English’ 
when the changes in price act against the 
interest of the bidder and is referred to as 
‘Dutch’ when the changes in price act in 
the interests of the bidder. 

This convention of naming is sometimes 
interpreted differently but it shall be used 
in this paper for purposes of clarity. 

In the classic auction, bidders place their 
bids in turn, each one increasing, with 
this process continuing until no bidder is 
willing to increase the bid of the last 
bidder.  This last bidder is deemed the 
winner and pays the price they bid.  

In theory, the winner only pays what it 
values the item at and no more, since 
they can drop out of the bidding process. 
The seller receives a higher price than 
they may otherwise have from valuing the 
lot and selling it.  This is because some 
bidder may place a higher value on the 
item for whatever reason than the seller 
does.   

While auctions are traditionally thought of 
as a mechanism for selling something, 
they can also be used for purchase.  The 
buyer states what they wish to purchase 
and allows sellers to offer prices and 
chooses the best one. Essentially, the 
analysis applies to both buying and 
selling through auctions almost 
identically.  

However, it is quite possible that the 
bidding could take the form of increasing 
prices.  When a service to be provided is 
profitable and private firms are competing 
for the right to provide this service.  An 
example of such a service would be 
mobile telephony.  Governments can 
raise significant sums of money through 
the auctioning of licences for the 
provision of such services.  

There are several disadvantages 
associated with an English auction.  
Among these are: 

 Entry deterrence; 

 Collusion; 

 Reserve prices; and,  

 Credibility of rules. 

Entry deterrence 

It is important to ensure that there are 
many bidders in an auction.  As is 
discussed below, the setting of an 
appropriate reserve price is a complex 
task. The optimal reserve price 
decreases with a decrease in the number 
of bidders.41 Further, a decreased 

                                                
41

 Roider, A. and Schmitz, P.W. (2012) ‘Auctions 
with Anticipated Emotions: Overbidding, 
Underbidding, and Optimal Reserve Prices’, 
Scandinavian Journal of Economics, vol. 114, no. 
3 [at pp 808 – 830]. 

http://search.ebscohost.com/login.aspx?direct=true&db=eoh&AN=1334180&site=eds-live
http://search.ebscohost.com/login.aspx?direct=true&db=eoh&AN=1334180&site=eds-live
http://search.ebscohost.com/login.aspx?direct=true&db=eoh&AN=1334180&site=eds-live
http://search.ebscohost.com/login.aspx?direct=true&db=eoh&AN=1334180&site=eds-live
http://search.ebscohost.com/login.aspx?direct=true&db=eoh&AN=1334180&site=eds-live
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number of bidders can result in a reduced 
price (or increased price paid in the case 
of procurement).42  Klemperer states that 
an auction with too few bidders could be 
unprofitable for the seller.43  

The costs of entry should be kept as low 
as possible to encourage a large pool of 
bidders. The sale of the Wellcome drugs 
company in 1995 is cited by Klemperer 
as one example of the effects of entry 
deterrence.  In short, the sale of the 
company occurred at $9bn instead of the 
$11bn it could have realised had others 
interested in the company bid.44   

Collusion 

Collusion can present in two forms in an 
auction, tacit or expressed.  Both can 
cause the price to be unfavourable to the 
State, and both can reduce the number of 
bidders, which can present problems of 
credibility of rules and cause an 
unfavourable price. Collusion is also 
illegal under Irish and European 
competition law.  

Express collusion occurs when several 
potential bidders agree not to bid above a 
certain price, they may agree beforehand 
that one of them shall win the auction and 
the rest will share the benefits through 
sub-contracts.   

Tacit collusion occurs when bidders use 
the bids to signal offers to collude to rival 
bidders.  This may take the form of 
beating a bid by small, obscure sum or 
refraining from bidding on certain lots in 
certain areas.  

However, collusion is less of an issue in a 
single unit auction than in multi-unit 
auctions due to the fact that there is only 
one prize.  In a multi-unit auction 
(discussed below), there is the possibility 
of dividing the lots proportionally among 
the bidders. This is not so in a single-unit 
auction.  

                                                
42 Rolfe, J., et. al., op.cit. 
43

 Klemperer, P. op.cit. 
44

 ibid. 

Reserve prices 

There are two strategies open to a strong 
bidder in an English auction.  He may 
tacitly collude with other participants in 
order to end the auction early or he may 
force the price up (or down in the case of 
procurement as opposed to a licence) to 
eliminate other bidders.  

If there is a very low reserve price, the 
first option becomes more attractive as it 
is the cheaper option.45 If set properly, 
the reserve price can generate additional 
revenue.46 The increase in revenue effect 
and the decrease in trade effect must be 
balanced.   

It is suggested by Gonçalves that the use 
of a high reserve price has an overall 
negative effect and therefore, caution 
should be exercised in using too high a 
reserve price. Further, he cites research 
by Barrymore and Raviv47 which supports 
this hypothesis.48  

Others cited in that article, however, 
provide alternative views, citing an 
insignificant effect or a significantly 
positive effect for the value of a high 
reserve price.49 

The incorrect use of reserve prices can 
cause political problems. If the reserve 
price is set too high, the auction may be 
seen as a failure (Klemperer, 
Gonçalves).50, 51 It may have been a 
more prudent decision not to accept any 
of the bids but the decision can appear 
as a failure. This can be politically costly.   

Credibility of rules 

When the rules for an auction are set out 
(reserve price, bidding structure, etc.), 
they must be credible.  If they are not 

                                                
45

 ibid. 
46

 Gonçalves, R. (2013) ‘Empirical Evidence on the 
Impact of Reserve Prices in English Auctions’, The 
Journal of Industrial Economics, vol. LXI no. 1 [at 
pp 202 – 242]. 
47

 Barrymore, N. and Raviv, Y. 'The Effect of 
Different Reserve Prices on Auction Outcomes', 
Robert Dat School Working Paper no. 2009-13. 
48

 Gonçalves, R.op.cit. 
49

 ibid. 
50

 Klemperer, P. op.cit. 
51

 Gonçalves, R.op.cit. 
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credible, they may not be heeded or 
worse may dissuade or distort entry.  

Consider the example of reserve prices.  
If the seller sets a reserve price that is 
too high and subsequently lowers it, the 
new price may not be credible.  Since the 
first price was lowered by potential 
bidders refraining from entry, there is an 
incentive to refrain from entry again in the 
hopes of further decreases.   

Such an issue is a result of what is 
referred to as a dynamic inconsistency.  
This occurs when the best strategy of an 
agent is different at different points in 
time and therefore commitments made 
are not credible.   

The example of an auction with an overly 
high reserve price illustrates this well.  
The State commits to not accepting a 
price less than a certain value.  However, 
as soon as it becomes apparent that they 
will not get this price, it is in their best 
interest to lower this price.  Therefore, 
potential bidders know that they will likely 
renege on their commitment.  

Dynamic inconsistencies & reserve 
price 

 

Aside from dynamic inconsistencies, the 
credibility of an auction can be called into 
question when bidders consider the 
necessity of the State to sell a particular 
asset (e.g., the right to provide a 
particular profitable service) or purchase 

a particular service (e.g., the provision of 
an unprofitable service).  For example, if 
there are only a small number of bidders, 
it may not be credible to enforce rules 
against a particular bidder if that may 
result in the auction collapsing.   

Klemperer highlights just such a case; 
the auctioning of licenses to provide third-
generation mobile telephony services in 
the Netherlands.  A participant in the 
auction engaged in predatory behaviour 
but was not eliminated from the auction.52  
The rules against predatory behaviour 
were not credible as there were only a 
very small number of bidders.  

Sealed First-Price Auction 
Another type of auction commonly used 
or tendering is a ‘Sealed First Price 
Auction’. In a sealed first price auction, 
the seller places a lot for sale or states 
what they wish to procure.  Each bidder 
submits one bid and this bid is not known 
to other bidders.  The highest bidder is 
the winner and pays they price that they 
bid. There are advantages and 
disadvantages to this type of auction and 
most of these stem from the strategy 
implications.  

For the purposes of procurement, this 
type of auction operates by the State 
defining what exactly it wants to buy and 
then soliciting tenders.  From the tenders 
submitted, the State chooses the 
cheapest option or the most economically 
advantageous tender.  

Sealed first price auctions can be used to 
address some of the issues present with 
the English auction but also present 
some of their own disadvantages.  

Advantages 

Collusion, as discussed in the previous 
section, can be a serious impediment to 
running an effective auction or 
conducting a cost-effective public 
procurement exercise.  

In a sealed first price auction, the bidders 
are unable to use bidding behaviour to 

                                                
52

 ibid. 

Reserve 
Price Set 

Reserve Not 
Met 

Incentive to 
break own 

rule of 
reserve price 

http://cramton.umd.edu/econ415/klemperer-what-really-matters-in-auction-design-jep-2002.pdf


 

   
 17 

signal to each other.  Thus tacit collusion 
is particularly difficult.53  

Predatory behaviour through the use of 
carefully chosen bids is also not possible.  
For example, in an English auction, a 
bidder may top a rival’s bid by a small 
and uneven amount to signal that they 
will consistently best the rival’s offer and 
thus cause the rival to drop out.  Sealed 
bid auctions prevent this.  

Financial implications for the State may 
be slightly more positive with a sealed 
first-price auction than with an ascending 
auction.  Due to the lack of information on 

other bids, bidders will bid higher (or 
charge less in the case of procurement) 
to increase the probability of winning a 
sealed bid auction.  The increased 
chance of winning comes at the price of 
lower profits for the winner.53  Though, 
the increased revenue (or savings) for 
the seller may only be small.53 

The strongest advantage the available to 
the State is that it is a large buyer with 
significant market power.  This is 
discussed in Box 1. 

 

 

Box 1. Monopsony 53 54 55 56 

A monopsony market is one in which there is only one buyer.  Just like a monopolist has 
market power in a monopolistic market, the State has market power in many markets. 
While many individuals procure public transport, for example, each day, the right to 
provide such services is granted by the government.  Firms wishing to earn a profit 
providing such services must compete in the market where the State has market power. 
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Disadvantages 

Sealed bid auctions allow weaker bidders 
a greater chance of winning.  Principally, 
this occurs as stronger bidders may not 
wish to over-bid with their one and only 
offer.  Further, there is less scope for 
predatory behaviour.  This increased 
likelihood of a weaker bidder winning 
may cause less efficient outcomes more 
frequently.56 

If it is not stated that Sealed First-Price 
auction addresses the short-comings of 
an English auction, it can be assumed 
that these short-comings remain.  For 
example, there issue of incorrectly set 
reserve prices is still present and so was 
not discussed again in this sub-section.  

Dutch auction 

As mentioned above, an auction is 
referred to as ‘English’ when the changes 
in price act against the interest of the 
bidder and is referred to as ‘Dutch’ when 
the changes in price act in the interests of 
the bidder. 

Figure 6: Dutch auction 

 
As discussed above, it may be most 
suitable to tender for a particular service 

in numerous smaller lots as opposed to 
one larger lot.  For service provision, a 
Dutch auction, which exhibits identical 
bidding behaviour to an ‘English’ auction, 
may be suitable as it lends itself to a very 
fast auction.  

In a Dutch auction, the seller announces 
a high initial price.  This price is then 
decreased in increments until such time 
that a purchaser is willing to pay the last 
announced price.  It is the mechanism by 
which the National Treasury 
Management Agency auction bonds on 
behalf of the Government.  

Advantages 

One of the advantages of the Dutch 
auction is the ability to balance sale 
speed and revenue.  If the time between 
incremental decreases in price is short, 
then the Dutch auction will provide 
revenues below that of a sealed first price 
auction.  If the time between the 
incremental decreases in time is long, the 
converse is true.57  This provides 

flexibility as to the main concerns of the 
tender process.  

Suitability 

An example of public procurement that 
could be benefited by a Dutch auction is 
the commercial tendering of select 
transport routes.  A common mechanism 
of competitively tendering for the 
provision of transport services is to 
bundle those routes that are profitable 
with those that are routes that are not 
profitable but that are provided in the 
interest of the public good58 and award 
the right to provide services on those 
routes to a particular company.  This 
company either collects the fares from 
customers (while possibly receiving a 
subvention to subsidise the cost of social 
routes) or will be paid for providing the 
service by the governing authority, to 
which all fares collected are transferred.  
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A Dutch auction could be used in this 
instance to auction the rights to provide 
service on a route by route basis, with 
private companies paying for the right to 
operate the service and charge fares, 
with a levy being imposed on all routes 
sufficient to cover the cost of running 
social routes.   

Routes that are very profitable would 
garner a high price, and would therefore 
generate money for the governing 
authority.  Routes that are not profitable 
would likely be bid down to a negative 
price, which would be paid by the 
governing from proceeds of auctioning 
the profitable routes. As discussed 
above, the principal benefit of a Dutch 
auction is that it can be conducted rather 
quickly. 

For example, if a service provider 
becomes insolvent and goes out of 
business, it will be known exactly what 
the replacement service provider must 
provide.  A Dutch auction can be tailored 
towards speed at the expense of a 
slightly less advantageous price for the 
State and the failed provider replaced 
quickly. 

In summary, the Dutch auction, like all 
variants is suitable for certain situations 
and not for others.  Providing the same 
bidding behaviour and incentive 
structures as the English auction, it is 
suitable for many similar procurement 
activities.  Its main difference is that it 
places a cap on the financial return 
possible in the form of its initial price in 
exchange for conducting the auction in a 
potentially shorted time frame.  This cap 
is likely to be irrelevant if the pricing by 
the governing authority is sound.  

Other auctions 
There are many other variants of auction.  
Some of these are summarised here with 
a brief comment.  

Anglo-Dutch auctions 

An Anglo-Dutch auction is one which is 
conducted in two stages.  The first stage 
is an English auction until one a very 

small number of bidders remain; two or 
three.  Then a Dutch auction is run for the 
second stage.  This auction seeks to 
prevent the collusion associated with a 
pure English auction.   

Multi-unit auctions 

A multi-unit auction can occur in several 
ways. The common theme is that several 
lots of similar or the same thing are 
auctioned simultaneously.  For example, 
the provision of services across the 
country for each local authority.  

Discriminatory Price Auction – this 
form of Multi-unit auction results in 
several undertakings providing a service 
to the State at different prices for the 
same service.  

Uniform-Price Auction – a Uniform-

Price Auction asks all bidders to bid for 
any number of lots.  The bids are then 
computed to determine at what price the 
lots must be sold for all of them to be sold 
at the same price, and the most 
advantageous price for the State 
achieved. Some bidders will pay less 
than they bid.  

On the surface, it may seem as if the 
State is sacrificing funds unnecessarily 
but the undertakings may be inclined to 
bid higher as they know that they will not 
be financially worse off than another 
undertaking providing the same service.  

Combinatorial Auctions – This sort of 
auction is focused on maximising 
revenue, and may be used, for example, 
in the sale of licences to provide a 
service.  

Combinatorial auction solicits bids for any 
number of the lots and seeks to achieve 
the most advantageous price for the 
State but does not require that all lots are 
sold.  For this reason, combinatorial 
auctions are of little use to the State for 
the provision of services deemed 
important enough to be provided by the 
State but could be of interest to the State 
in the sale of assets, such as licences to 
operate a particular service.  
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Appendix I 

 

Procedure 

Open 

Set basis for award: MEAT 
or Lowest Price. 

Draw up tender documentation. 

If MEAT, set and record 
weighted award criteria. 

Advertise: invite tenders in 
OJEU & other media. 

Allow appropriate time for 
submission of tenders. 

Examine tenders; reject those 
not meeting RFT conditions. 

If MEAT is basis for award have 
team evaluate tenders using 

weighted scoring criteria. 

Select highest scoring tneder. 

Award contract on basis of 
successful tender. 

Publish contract award notice in 
OJEU. 

Debrief unsuccessful tenderers. 

Restricted 

Set basis for award: MEAT 
or Lowest Price. 

Draw up tender documentation 

Set selection/qualifying criteria 
and weighted award criteria. 

Invite expressions fo interest n 
OJEU & other media. 

Allow appropriate time for 
expressions of interest. 

Select shortlist candidates (at 
least 5) who meet qualification 

criteria. 

Issue prequalified candidates 
with tender documents. 

Allow appropriate time for 
submission of tenders. 

If MEAT is basis for award have 
team evaluate tenders using 

weighted scoring. 

Select highest scoring tender 

Award contract on basis of 
highest scoring tender. 

Publish contract award notice in 
OJEU. 

Debrief unsuccessful tenderers. 

Negotiated (with 
advertising) 

Set selection/qualifying 
criteria and weighted award 

criteria. 

Invite expressions of interest in 
OJEU & other media. 

Select shortlist candidates (at 
least 3) who meet qualification 

criteria. 

Invite most qualified (at least 3) 
candidates to negotiate and 

establish needs.  

Draw up tender documentation. 

Request proposals & tenders. 

Evaluate proposals & tenders. 

Negotiate and conclude most 
economically advantageous 

terms with one. 

Award contract. 

Publish contract award notice in 
OJEU. 

Debrief unsuccessful tenderers.  


