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Business of Special Committee

Chairman: We have been notified that Deputies Cormac Devlin, Paul McAuliffe, Pádraig 
O’Sullivan, Jennifer Murnane O’Connor, Bernard Durkan, Neasa Hourigan, Martin Kenny, 
Paul Murphy, Richard Boyd Barrett, Darren O’Rourke, Jim O’Callaghan and Pa Daly will 
substitute for their party colleagues today, as will Deputy Steven Matthews and Brian Leddin.

Are the minutes of the meetings of 21, 24 and 28 July as well as 13 and 26 August and 2 
September agreed?  Agreed.  Is it agreed that the 35 items of correspondence received are also 
noted?  Agreed.

Covid-19: Legislative Framework Underpinning the State’s Response

Chairman: I welcome to our meeting the witnesses from the Venice Commission of the 
Council of Europe and the Supreme Court of the United Kingdom.  They are joining us by 
video link to committee room 2 to discuss legislative frameworks in other countries.  Dr. Gianni 
Buquicchio is President of the Venice Commission of the Council of Europe.  Lord Sumption is 
a retired justice of the Supreme Court of the United Kingdom.  Both are welcome to our meet-
ing this morning.

I must highlight for Dr. Buquicchio and Lord Sumption that the constitutional protections 
afforded to witnesses physically attending in the Houses of the Oireachtas before committees 
may not be extended to witnesses giving evidence from a location outside the parliamentary 
precincts.  No clear guidance can be given on whether, or the extent to which, the evidence 
given is covered by absolute privilege of a statutory nature.

I call Dr. Buquicchio to make an opening statement, if he is in a position to do so.  The video 
link seems slightly off.  If he is in a position to give an opening statement, can I ask that he do 
so now and that he try to limit his statement to five minutes or so to allow time for questions and 
answers?  It seems there may be technical difficulties.  Can Dr. Buquicchio hear me?  Could it 
be that the microphone is muted?

Perhaps we will move to Lord Sumption, if that is okay.  Can Lord Sumption give an open-
ing statement?  If he could limit it to five minutes to allow time for questions and answers, we 
would greatly appreciate it.  Can you hear me, Lord Sumption?

Lord Sumption: Yes I can, thank you.

Chairman: Thank you.  I invite you to give an opening statement of five minutes or so, 
outlining the legislative and regulatory framework in the United Kingdom and any other points 
which you wish to make, following which I will open the session to members to ask questions 
and, hopefully, receive answers.

Lord Sumption: I have submitted a memorandum in writing about the framework in the 
United Kingdom.  It consists of three pieces of legislation, one of which is the Civil Contingen-
cies Act 2004, which is a general emergency powers legislation and covers, among other things, 
public emergencies.  The second is the Public Health (Control of Disease) Act 1984, which, in 
its current form, dates from 2008 when there was an amendment that introduced the powers 
which are currently relevant.  The third is legislation passed in March of this year specifically 
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to deal with the coronavirus, entitled the Coronavirus Act 2020.  It is concerned mainly with the 
financial implications of combatting the coronavirus crisis, but also contains some provisions 
governing police powers, control of movements and so on.

The United Kingdom has rather controversially opted for the public health Act as the legal 
basis for the measures it has taken.  The reason this is controversial is that many lawyers, in-
cluding me, consider that this Act does not confer specific powers on the Government to impose 
a lockdown.  It contains a number of specific powers, but not that one.  However, there has been 
no effective legal challenge to what the Goverment has done and that is the basis on which it has 
happened.  This is the only piece of legislation relevant to what the UK Government has done.

In my memorandum I have suggested that the United Kingdom experience has two main 
lessons for other jurisdictions.  First, if the Irish Government proposes to impose measures that 
drastically interfere with personal liberty, it will need to be absolutely specific about it in the 
primary legislation.  The UK legislation is only specific enough in the case of the Civil Con-
tingencies Act 2004.  The Act which the United Kingdom Government has chosen to use is not 
specific.  I am not an authority on the law of Ireland.  However, my understanding is that the 
matter is governed primarily by amendments to the Heath Act 1947, which were enacted in Ire-
land in March of this year, and that section 31(a) of that does confer specific power to impose a 
lockdown.  That is one mistake made in the United Kingdom that has not been made in Ireland.

The second lesson which I would suggest arises from the UK experience is that if the Gov-
ernment is going to confer extremely drastic powers on the Executive or Ministers, it is ex-
tremely important to have a very high level of parliamentary scrutiny.  These powers should 
only be available subject to parliamentary confirmation and regulation and they should have 
a very limited duration and be open to renewal.  It seems to me that for democracy it is abso-
lutely fundamental that the Legislature should not forfeit pretty well day-to-day control of what 
Ministers are doing with powers which in any normal circumstances would be regarded as 
inconsistent with basic democratic laws.  I have read the Health Act 1947 of Ireland and while 
I must emphasise that I am not an authority on Irish law, it seems to me that the provisions for 
parliamentary scrutiny are virtually non-existent.  That seems to me, as a democrat, to be ques-
tionable.  I think that is all I need to say.

Chairman: I thank Lord Sumption and I now invite Dr. Gianna Buquicchio to make his 
opening statement.  I hope it will be possible for him to do so in light of our technological dif-
ficulties.  We will then open the floor to members for questions and answers.  Can Dr. Buquic-
chio hear us?

Dr. Gianni Buquicchio: Yes.  Can the committee members hear me?

Chairman: Yes, we can.  Good morning.  I thank Dr. Buquicchio for joining us and I in-
vite-----

Dr. Gianni Buquicchio: I cannot see the members now.

Chairman: We can hear Dr. Buquicchio so if he wishes to make his opening statement, we 
would be grateful.

Dr. Gianni Buquicchio: Okay.  I will do that.  First, I thank the committee for the invitation 
to address it.  My short presentation will not refer to the Irish response to this crisis but I will 
instead look at this crisis from a comparative law perspective.
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Emergency measures may affect the normal functioning of state institutions and the demo-
cratic process.  They often involve additional limitations on fundamental rights and freedoms.  
This is inevitable and the Venice Commission has always acknowledged that.  That said, at 
the Venice Commission we believe in the idea of a limited government based on democratic 
principles and the rule of law.  Even in an emergency, these fundamental principles should be 
respected.

Our commission has studied emergency regimes in a number of countries and has prepared 
general reports on this matter.  I refer in particular to our Rule of Law Checklist and to a more 
recent report, Respect for Democracy, Human Rights and the Rule of Law during States of 
Emergency, published last June.  We have elaborated specific benchmarks for exceptions from 
the rule of law principles in emergency situations that may be tolerated.  I will focus on the most 
important.

An emergency regime should be laid down, preferably, in the constitution and in more de-
tail in a separate law and, if possible, an organic or constitutional law.  That being said, there 
are different models on how the constitutional order may deal with emergency cases.  In the 
members’ country, the Constitution does not regulate these matters in detail, besides a mention 
of war and rebellion in Article 28.  This model exists in a number of other European countries 
in which emergency regimes are not entrenched in their constitutions.  This is the case, for 
example, in Norway, Denmark and Switzerland.  The constitutional doctrine in these countries 
acknowledges the situation of a constitutional necessity but, as far as I know, this doctrine has 
not been invoked in practice since the Second World War.

Many countries have pre-existing legislation that contains instructions that are more or less 
precise on what the government may do in case of war, earthquakes, epidemics, etc.  As I have 
said, it is preferable that these rules be discussed and adopted in advance in times of peace when 
the normal procedure applies.  The Covid crisis demonstrates that certain situations cannot be 
foreseen and that this crisis is all-encompassing and is much larger than anything we have ex-
perienced before.

There are two possible options.  The first is for a parliament to meet urgently and develop 
new legal rules or to give new powers to the executive.  Many countries did this during the Co-
vid-19 crisis, including Ireland, which amended its Health Act.  The downside of this approach 
is that parliamentary procedures may be too lengthy and complicated for a sufficiently quick 
response.  In addition, in the context of an epidemic, the parliament may be simply unable to 
meet.

The most obvious solution is to adjust parliamentary procedures. For example, the German 
Bundestag quickly amended its rules.  It reduced its quorum, provided for electronic voting and 
closed hearings for the public, etc.  In Sweden, leaders of all political parties represented in its 
parliament concluded an agreement that only 55 members of the parliament, representing their 
parties in proportion, would take part in plenary sessions.  This is a temporary solution similar 
to the war delegation which is a mini parliament during war time provided for in the fundamen-
tal law of Sweden.

Alternatively, and this is the second option, the government may be given the power to act 
quickly before parliament can intervene.  Many constitutional orders provide for a declaration 
of a state of emergency which gives the government the power to adopt decrees having the 
force of law.  In Austria, for example, if the parliament cannot meet, the president of the coun-
try, jointly with the government, may take such temporary measures by way of provisional law 
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amending regulations.  In Italy, under Article 77 of the constitution, the government may adopt 
decree laws in sudden cases of necessity and urgency.

If the constitution or the legislation gives the government a broad mandate to legislate in 
emergency situations, it is important to follow certain rules and provide external checks on the 
government’s powers.  First, the law making power of the government should be strictly limited 
in time.  Moreover, changes introduced during emergency situations should not have a perma-
nent effect.  The main purpose of emergency measures is to overcome the emergency and to 
return to normalcy.  Emergency decrees or other emergency measures should not be abused to 
introduce permanent changes in legislation, especially in institutional arrangements.  Next, it is 
crucial, as soon as it is practically possible, for parliament to exercise its supervisory function 
and review these measures.

In addition, actions of the executive should be subject to effective judicial review.  The 
courts should be able to assess the proportionality of specific measures taken by the govern-
ment.  This judicial review will be supplemented by a review of the constitutionality of emer-
gency legislation by a constitutional court where it exists.  Speaking of proportionality, we 
understand that the state’s margin of operation in times of emergency is much larger than during 
other times.  This is particularly true in the current situation where information about the virus 
and the most efficient ways of combating it is scarce or uncertain.  However, a larger margin of 
operation should not make judicial review meaningless.  In particular, the courts should ensure 
that the crisis is not used by the government to limit rights for ulterior purposes, for example, to 
silence the political opposition.

I will shorten my speech.  The members of the committee have received my original text.

Chairman: Thank you for that.  I will now open the floor for questions from Deputies.  
First, I call Deputy Carroll MacNeill.

Deputy  Jennifer Carroll MacNeill: I am sorry, but we lost the connection with the com-
mittee room for a few seconds.  I thank the two witnesses for attending and being of assistance 
to the committee today.  The rule of law and its operation are always important and never more 
so than when citizens are in real danger from any source, be it an external threat or what we 
have all experienced in the last number of months.  While this seems like a step to the side for 
the work of this committee, which has been focusing on sectoral and Government responses 
to the management of the pandemic here, it is incredibly important that we are talking about 
the rule of law and the maintenance and respect for the rule of law as well as how we behave 
predictably as a nation and as nations together based on that.

I have a number of specific questions for Dr. Buquicchio.  I hope I am pronouncing his name 
correctly.

Dr. Gianni Buquicchio: It is a very difficult name.  It is a very difficult name to pronounce.

Deputy  Jennifer Carroll MacNeill: Thank you.  Dr. Buquicchio referred to the “margin 
of appreciation”.  What specifically does he mean by that, in respect of the judicial review?  Is 
he saying that governments basically have a large degree of flexibility in the approach that they 
are taking and as long as they are not actually transgressing on civil liberties they can take a 
broader approach in these circumstances?  I ask him to clarify what he means by “margin of 
appreciation”.

Dr. Gianni Buquicchio: This is a large crisis and of course the response to it is exceptional.  
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The clauses of exceptions are those outlined in the Human Rights Convention of the Council 
of Europe.

Deputy  Jennifer Carroll MacNeill: Obviously, Dr. Buquicchio has gone through the dif-
ferent parliamentary and executive responses in different parts of Europe.  Our own research in 
this Parliament indicates that the real difficulty has been the voting arrangements in different 
parliaments.  Parliaments have come up with different solutions for ways of meeting and for 
scrutinising executive decisions in the management of the pandemic but the main difficulty 
has been with voting.  Dr. Buquicchio referred in his statement to taking the long view and the 
luxury of being in the position of being able to take a long, systemic view on how to plan for 
these things over time.  Is that correct?  Is that what he is advising parliaments to do now in the 
context of the next pandemic or the next big issue that might disrupt parliamentary scrutiny?

Dr. Gianni Buquicchio: The most important thing about this coronavirus crisis is that we 
are learning a lot of good lessons for the next crisis.  This will not be the last one.  Unfortunately 
I fear that we will have more pandemics like this one, if not even more serious.  Therefore, vot-
ing and electoral rights are very important.  We studied this issue in our June report on human 
rights and democracy during the pandemic crisis.  There were different situations at play.  There 
were cases in Europe where elections were planned and were held.  In Holland for instance, 
they were postponed for a little but in the end, they were held.  The situation in France is one 
which deserves more in-depth study.  There the lockdown intervened after the first round of 
local elections and the second round was postponed for about two months.  This postponement 
was agreed between the political stakeholders and the Parliament did intervene.  However, if 
the postponement had been for longer than two months, that would have required a law of the 
Parliament or the holding of the two rounds again.

Deputy  Jennifer Carroll MacNeill: Specifically, the problem we have with the Irish Con-
stitution is that it requires Members to be in a particular physical place when meeting and when 
voting as Members of Parliament.  That has been a barrier to exercising the required degree of 
parliamentary scrutiny so we are trying to look to the future to see what arrangements we might 
make.

I wish to ask Lord Sumption about what he said with regard to the health Act and specifi-
cally what he said on ongoing parliamentary scrutiny vis-à-vis the health Act.  Would he like 
to elaborate further on that?  We will have a number of other witnesses who will speak to that 
point later. 

Lord Sumption: Under the Act which the UK Government should have used, the one 
which most obviously applied, namely, the Civil Contingencies Act, states that in an emer-
gency the Government can bring regulations forward which have provisional validity for seven 
days.  That is to say they require no parliamentary approval until the end of that seven-day 
period.  Within seven days, they must be confirmed by the Parliament and thereafter must be 
reconfirmed every 30 days.  That seems to me to be an acceptable compromise. [Inaudible.]  
That is how the system ought to work in the UK.  However, the decision to use other legislation 
which was not designed for emergencies of this scale has meant that the provisional validity of 
the regulations in the UK is much longer than seven days, at 28 days, and the regulations could 
remain in force for up to two years.  That is very unsatisfactory and it is not a model I would 
recommend to anyone else.

Deputy  Jennifer Carroll MacNeill: What is Lord Sumption’s view on the exercise of vot-
ing rights by Members of Parliament and their being present for voting?  I ask him to address 
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the functionality of the Parliament in terms of confirming the regulations.

Lord Sumption: In the United Kingdom, the regulations were originally brought into force 
on the day after Parliament moved into recess.  As such, nothing happened for nearly a month 
after that.  There was then an extra 28 days thereafter to get confirmation.  That was not at all 
satisfactory.  In the UK, for the protection of the health of Members of Parliament, no more than 
60 MPs have been allowed into the chamber at any one time.

I have listened to the comments of Dr. Buquicchio.  I think an important distinction must 
be drawn between different kinds of constitution.  There are constitutions that work on a party 
list whereby, effectively, it is the parties that are represented in the parliament.  In that kind of 
system, one can see the logic of having what may be referred to as a mini-parliament of, in the 
case of Sweden, 55 members.  However, in Britain and, as I understand it, in Ireland, members 
of the public vote for Members of Parliament by constituency and not by party.  That gives 
rise to a particular problem.  If the population of a particular geographical constituency elects 
a Member of Parliament to represent that constituency, it seems to me to be a constitutional 
outrage to exclude that Member from the Chamber.  It is possible to have a virtual chamber, 
but that only works for a limited number of Members.  Under the constituency system, there 
may come a point at which one must choose which is more important: the health of individual 
Members of Parliament or their high constitutional calling.  To my mind, the second of those 
should take priority.

Deputy  Jennifer Carroll MacNeill: I agree.  One of the proposals the committee may 
consider is the provision of remote voting to enable all Deputies to participate.  I thank the wit-
nesses for their participation.

Deputy  Jim O’Callaghan: I thank Lord Sumption and Dr. Buquicchio for giving of their 
time and sharing their expertise.  I direct my first questions to Lord Sumption.  Obviously, the 
pandemic is an extraordinary event, but it is not an unprecedented one.  However, the response 
of political systems in Ireland and around the world has been unprecedented.  In terms of that 
political response, has too much emphasis has been placed on public health advice to the exclu-
sion of other important factors that we, as politicians, should also be taking into account?

Lord Sumption: The Deputy is asking me that question not in my capacity as a lawyer but 
rather in my capacity as a citizen.  As a citizen, I do think that is the case.  The amount of de-
privation of liberty that is authorised in a democracy is not simply a question of health policy.  
Health policy certainly comes into it, but it is also a legal, constitutional, economic and educa-
tion question.  Above all, it is a moral question.  Weighing up all these different considerations, 
is necessarily a matter of political judgment.  The question really is how far should one allow 
clinical and medical considerations to outweigh the many other factors that make up the vigour 
of human life in a free and open society like ours?  That simply is not an issue which could cur-
rently be delegated to the scientists, even if the scientists agreed, which they do not. 

Deputy  Jim O’Callaghan: I refer to the laws that this House of the Oireachtas creates.  
Obviously, we are all politicians in this room and I am conscious that the witness is a lawyer, 
but the laws that we make are very much moulded by policy decisions and the reaction that we 
have to the event, namely, the pandemic.  I have a concern that in our response to this pandemic, 
we are not taking into account other factors, such as the mental health impact that the restric-
tions are having on elderly persons, the educational impact this is having upon younger people 
and children, and the impact it is having on other individuals who are not suffering from Covid-
related illnesses.  I am conscious that the witness is a lawyer, but he is also a historian.  What, 
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does the witness believe, is it about this pandemic that has resulted in such an unprecedented 
response from governments and parliaments around the world?

Lord Sumption: I agree with the Deputy’s observation at the outset that this is not an un-
precedented situation.  I think the main reason why the response has been unprecedented, cer-
tainly in Europe and North America, is that we have got rather complacent about our capacity 
to overcome natural forces.  We have a very considerable capacity to do that, but it certainly is 
not unlimited.  There have been epidemics and pandemics before over the last 40 or 50 years, 
but they have hardly touched Europe or North America.  That has given us a sense of invulner-
ability, which we are now learning, was a mistake.  We are not actually invulnerable.  There are 
many reasons the reaction has been so extreme, but by far the most important is that we have 
come to believe that there is nothing that the state cannot do to protect us.  That is something 
that is borne of our extremely fortunate experience over the last half century.  It is not going to 
continue.  We are likely to have more pandemics of this kind and we have to develop a kind of 
sense of proportion, which I am afraid we have forgotten over the last century since the previ-
ous comparable pandemic, which was the Spanish flu pandemic between 1918 and 1921.

Deputy  Jim O’Callaghan: Obviously every crisis produces its own vocabulary, and the 
word that this crisis has produced, which seems to instill fear in the Irish people, and I think it 
probably also instills fear in people throughout Europe and the rest of the world, is this term of 
“a lockdown”.  As the witness has indicated, that is a legal measure that the state can introduce 
for what it believes to be the purpose of trying to reduce the spread of the disease.  I ask the 
witness, legally, in the United Kingdom, is there a basis under the Public Health Act to effect a 
lockdown, and if there is, what does the witness believe is the impact and the success of a lock-
down in terms of suppressing this disease?  Or does it merely delay the spread of it?

Lord Sumption: The answer to the first of those questions is that, although the Govern-
ment of the United Kingdom believes that the Public Health Act confers power to impose a 
lockdown, I do not actually agree with it.  I think it does have such power under other legisla-
tion, but that other legislation would subject it to a much higher level of parliamentary scrutiny, 
which may be the reason it has not chosen it.  As regards the effectiveness, this is essentially a 
question of epidemiology.  I can only refer to the epidemiological advice which the UK Gov-
ernment received on 25 February of this year, and again on 16 March.  It was informed by its 
experts in very clear terms that the effect of aggressive isolation measures, such as a lockdown, 
was not to suppress the peak incidence of the disease but simply to spread it over a longer pe-
riod, and it would simply come back once it had become endemic, so it would be sitting there 
waiting for us when the measures were lifted.  To be effective, these measures would have to 
remain in force indefinitely until there was an effective vaccine, which in February or March we 
thought might take as long as 18 months.

There is a serious question about the effect of lockdowns.  The view expressed at the out-
set of the crisis by the British experts, which makes more sense and has been borne out by the 
experience of recent weeks across Europe, is that the virus will simply bounce back when the 
measures are lifted with the result that the effect of the measures is primarily to prolong the 
agony and increase the economic dislocation and the social and educational damage without 
achieving a corresponding reduction in the long-term impact of the disease.

Deputy  Jim O’Callaghan: Members of the Irish Parliament are in a different position 
from members of the United Kingdom Parliament because there is a written Constitution in 
this country and we as politicians cannot enact any law which is inconsistent with our written 
Constitution.  We have that supervisory shroud above us to prevent us going beyond what is 
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permitted by the Constitution.  However, when one looks at the legal framework in place in our 
response to the pandemic, there seems to be four levels in place here.  First, there is the Consti-
tution, which guarantees personal freedoms and fundamental rights.  Then, as Lord Sumption 
indicated, there is the statute, namely, the Health Act 1947, which was amended this year and a 
new section 31A inserted.  It gives the Minister for Health power to make regulations, and there 
have been a series of regulations that have been made by the Minister for Health over the past 
four months or so.  Those regulations change quite frequently.  Beyond the Constitution, the Act 
and the regulations, the Government also issues guidelines.  These have been quite controver-
sial recently when individuals got into difficulty for breaching the guidelines.  We seem to have 
three active levels of State regulation, namely, the Act, the regulations and the guidelines.  What 
would Lord Sumption say in respect of an ordinary citizen who is trying to find out what he or 
she can and cannot do and whether we need to be much more specific in telling them what can 
and cannot be done under our legal system?

Lord Sumption: The United Kingdom has exactly the same three levels of legislative ac-
tion and exactly the same problem about the status of guidelines.  The guidelines issued from 
time to time by the UK government have gone a lot further than anything in the regulations.  It 
is clear in the United Kingdom, and I presume also in Ireland, that guidelines are only binding 
in law so far as they are also reflected in regulations which are within the powers conferred by 
the statute.  In the United Kingdom, the Government has not been nearly clear enough about 
what is guidance and what is law.  It is fundamental that it should be.

In the UK, at the outset back in March and early April, the police started enforcing the 
Government guidelines in circumstances where there was no legislative basis for them.  That 
came to an end quite quickly, because in the middle of April, the College of Policing, which was 
responsible for giving general guidance on the exercise of police powers to the police forces 
throughout the country, produced a very helpful document on a single page which told every 
policeman in the land what he could and could not enforce.  That was an extremely positive and 
productive thing to have done, but it was not done by a Ministry but by the police.  The Govern-
ment would have assisted the process very much had it been much clearer from the outset about 
what was advice and what was law.

Deputy Jim O’Callaghan: May I ask Dr. Buquicchio a question?

Chairman: Yes, but I ask the Deputy to be very brief.

Deputy  Jim O’Callaghan: I will.  Dr. Buquicchio stated that any measures taken by a 
state in response to the pandemic should be proportionate.  Proportionality is a principle in this 
country’s legal system and that of most European countries.  When do the laws which have been 
introduced here and which seem to be consistent with laws throughout Europe extend beyond 
what is proportionate?

Dr. Gianni Buquicchio: First I would like to comment on earlier questions concerning the 
advice of scientists.  They are indispensable because politicians and members of the Govern-
ment are not specialists, but political decisions belong to the Government and the Parliament.  
The scientists are there only to advise, not to take decisions.  The Deputy is right to stress re-
lated problems concerning mental health and education, etc.  These are really serious problems 
which have not yet been solved.  Next month we will see the impact of these exigencies on the 
education of students.  Schools and universities in many countries were closed and students lost 
almost a full year of real education.  Teleworking was available but it is not the same as real 
participation in the life of a school.
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The Deputy asked about levels of response and proportionality.  There are three important 
tests.  The first is necessity, that is, the measures must be necessary.  The second test is propor-
tionality.  Measures must be proportionate to the challenges and problems.  The last test, which 
is very important, is temporariness.  The measures must not last for a long time.  They must 
be temporary.  Whether a measure is proportionate depends on the knowledge at the time the 
measure is taken.

A question about limits to the movement of people was raised earlier.  I refer to paragraph 1 
of Article 5 of the European Convention on Human Rights, which allows for limits to the move-
ment of people with the legitimate aim of preventing the spread of infectious disease.  These are 
the points I wished to add to our discussion.

Deputy  Jim O’Callaghan: I thank Dr. Buquicchio.

Chairman: I would like to ask a brief follow-up question which is relevant to the question 
Deputy O’Callaghan asked Lord Sumption.  In Ireland we issued guidance that recommended 
against travelling abroad.  Public servants have been penalised for travelling abroad.  A con-
stituent of mine who works in the public service in the mid-west was called in and asked to 
apologise for travelling abroad.  He went to Spain, not to Texas or somewhere like that.  He 
stayed within the European Union.

Very high-profile people have been penalised for travelling abroad.  This is guidance, but it 
seems that the coercive powers of the State are being used.  Public servants are being told that 
they cannot go against the guidance.  If they do, they must take unpaid leave afterwards and 
may have to apologise.  There is no doubt that they will be shamed.  Is that in accordance with 
the European Convention on Human Rights?  Does a restriction on the right to travel have to be 
pursuant to law?  Can a Government simply advise people not to travel abroad, but then punish 
them if they do not take the advice?  Is that adequate under what is envisaged by the European 
Convention?  I ask Dr. Buquicchio in the first instance and perhaps Lord Sumption may wish 
to come in.

Dr. Gianni Buquicchio: As I said, the restriction of movement of people within or outside 
the country is permitted for the legitimate purpose of combating the infectious disease.  The 
problem is with discriminating between normal citizens and civil servants.  I know that, for 
instance, in some countries-----

Chairman: I do not mean to be unfair.

Dr. Gianni Buquicchio: -----for example, Denmark, the members of the Supreme Court 
cannot travel abroad because the governing department thinks that they must be safe to exercise 
their duties.  But a generalised permission to travel abroad has occurred in many countries of 
Europe, especially in France, Switzerland, Germany, etc.  Even for us, in summer we could not 
cross the border with Germany for several weeks.  This is possible.  Of course there must be a 
legal basis for doing this but it can be permitted by the European Convention.

Chairman: So we must have it in law in either primary legislation or secondary legislation.

Dr. Gianni Buquicchio: Yes, exactly.

Chairman: Just out of interest, when did these travel restrictions in Europe end?  Dr. 
Buquicchio mentioned that Italians could not cross the German border.  When did these restric-
tions typically end?  I know every country is different.
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Dr. Gianni Buquicchio: This is a much larger problem because this shows the lack of har-
monisation at EU and other levels.  In my opinion all these rules must be co-ordinated and har-
monised in Europe, the Schengen area and internationally in respect of other countries outside 
Europe.  As the committee is aware, the epidemic is increasing again in France, Spain and so on.  
There are some countries which are again taking new measures to restrict movements between 
the borders.  I have been informed that the European Union will discuss this chaos, because it 
has been chaos up to now, on 22 September to try to harmonise all the legislation concerning 
reciprocity between the different countries.  There must be one European rule.

Chairman: Indeed.  We all look forward to that.

Lord Sumption: Chairman, I think perhaps I can answer that question.  For the countries 
within the Schengen area, the restrictions ended in principle on 15 June of this year.  The restric-
tions as regards relations between the Schengen area and non-members of the European Union 
came to an end on 6 July.  In both cases, that was without prejudice to the right of individual 
states to introduce new restrictions if they thought it necessary.

As to your main question as to whether this should be embodied in law or whether it is 
enough that people are disciplined for failing to accept Government advice, my answer is the 
same as that of the last witness.  It seems to me to be fundamental that it should be embodied 
in law, not just under the European Convention but also as a matter of basic constitutional pro-
priety under a common law system such as both the United Kingdom and Ireland have.  Civil 
servants are citizens as well as employees of the Government.  Where they choose to go on 
holiday belongs very much to their private lives as citizens.  I would answer the question by 
saying that a legal basis for restrictions on where they can travel is absolutely indispensable.

Deputy  Darren O’Rourke: I thank the witnesses for their contributions today.  I will con-
tinue in the same vein as the Chairman because it is an area of interest.  The issue of foreign 
travel is particularly contentious in Ireland, and this follows on from the previous questions and 
the witnesses’ responses.  Ireland has a green list.  A similar traffic light system is in operation in 
other countries across Europe and the world.  We have Department of Foreign Affairs and Trade 
advices and guidelines from the Government.  In the international experience, what is the legal 
basis for such restrictions?  Are there legal bases in other countries that do not apply in Ireland?  
Where do the witnesses believe that improvements can be made?

Lord Sumption: I cannot speak for any country other than the United Kingdom.  In the 
United Kingdom the measures were taken under the Public Health Act, which contains - in ad-
dition to the general powers to take steps to control the spread of disease - specific provisions 
about restrictions on entering at ports, airports and so on.  There was a clear legal basis for them.  
Unlike the points I made earlier about the lockdown, it seems to me that the restrictions on 
travel being imposed by law in the United Kingdom are within the powers of the Public Health 
Act.  Whether they are effective or proportionate is another question altogether.  It depends, at 
least in part, upon how effective they are in restricting the spread of the disease, a subject on 
which there is very little research currently available.

Deputy  Darren O’Rourke: I ask Dr. Buquicchio to comment on the international and 
European experience of the legal basis for the restriction of movement of people across borders 
and the introduction of green lists and red lists?

Dr. Gianni Buquicchio: I agree with Lord Sumption.  I would add that it is necessary to 
have a legal basis in order to take these kinds of measures.  I will stress one point that does not 
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apply to Ireland.  In Italy, there was a fight between the central government and the regions 
because individual regions took different measures from one another.  At the end they decided 
to co-ordinate everything and there was only one regulation.  I stress that for these kinds of 
limitations - green, pink or red, etc. - one needs a legal basis everywhere.  This is the case in 
Europe for the pandemic.

Deputy  Darren O’Rourke: Are there examples in Britain or in Europe of legal challenges 
being brought against Governments by individual citizens, corporations, airlines or businesses 
in the aviation or tourism sectors in respect of the restrictions that have been applied around 
freedom of movement and travel, especially across international borders?

Lord Sumption: There have been two major challenges in the United Kingdom.  The air-
lines began a judicial review of the quarantine regulations.  This was resolved by agreement 
when the quarantine regulations were effectively abolished by the creation of wide-ranging 
exemptions in the course of July.  Those exemptions are now being revisited and we may see a 
revival of that judicial review.

Second, there was a far more wide-ranging challenge by a businessman called Simon Dolan, 
who was refused leave to proceed with his application for judicial review because he was chal-
lenging the original lockdown rules back in March and it was said that he was too late.  In a way, 
I believe that was unfortunate because it has been said that these UK Government regulations 
are beyond the powers of the UK Government.  This is clearly one of the things that, it seems to 
me, is something the courts may wish to decide.  That is what has actually happened in the UK.

Deputy  Darren O’Rourke: Will Mr. Buquicchio comment on the international experi-
ence?

Dr. Gianni Buquicchio: I can comment on the situation in France because I am living here.  
Indeed, recently there was a decision of the préfet of our region or department to impose the 
wearing of masks everywhere in public spaces.  This decision was challenged at the adminis-
trative tribunal which, in a way, modified the decision of the préfet.  Then it was challenged 
or considered by the state council, which said that this obligation to wear masks everywhere 
in public areas was legitimate.  This is one example.  There was also a decision of the federal 
constitutional tribunal concerning the cancellation of an event.  The tribunal considered that the 
event should have been maintained.

Deputy  Darren O’Rourke: I wish to discuss a separate point and move off foreign travel.  
The challenge of striking the balance between public health considerations and economic, so-
cial and other considerations, including mental health and educational needs, is consistently 
raised.  In Ireland, the Government is advised from a public health perspective by the National 
Public Health Emergency Team.  In Britain, the Government is advised by the Scientific Ad-
visory Group for Emergencies.  Can the witnesses offer an opinion or point to international 
examples of how other bodies or decision-making forums are used to help inform government 
decision-making?  Are there models that incorporate opinions other than public health advice 
that the witnesses can offer as an alternative?  Can we start with Mr. Sumption?

Lord Sumption: As Deputy O’Rourke has said, the UK Government is advised by SAGE.  
SAGE not only has technical scientists but behavioural scientists as well.  The group has ex-
pressed a view on how the public can be expected to respond to different policy options.  What 
SAGE does not have is economic and social elements.
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Chairman: I am unsure whether the witnesses can hear us.

Lord Sumption: I can hear clearly.  Can the committee members hear me?

Chairman: We can now, but there was a moment when we could not.

Lord Sumption: The key to this was the point made by Mr. Buquicchio some minutes ago.  
He said that the function of scientists is to advise while it is the politicians who have to make 
the decisions.  The range of factors that are relevant makes that unavoidable.

Deputy  Darren O’Rourke: Can Dr. Buquicchio point to international examples of advi-
sory models that inform Government decision-making?

Dr. Gianni Buquicchio: I can give one good example.  It is a necessity to have transpar-
ency of the specific decisions or advice.  We discovered this in Italy where the advice given by 
the scientific group which assisted the Government was not made public.  This advice must be 
transparent and publicised as much as possible.

Deputy  Darren O’Rourke: I have a final question for both speakers in regard to the legal 
basis for testing regimes and, it is hoped, in the not too distant future, vaccination regimes.  
What is the international experience of the legal basis for testing regimes as it applies during 
the Covid pandemic?  The witnesses will probably have some experience of some regimes from 
certain quarters or of questions being raised in regard to bodily integrity and such issues.

Dr. Gianni Buquicchio: Will I respond?

Chairman: Yes, please.

Dr. Gianni Buquicchio: The Deputy asked two questions, one on testing and the other 
on vaccinations.  In regard to testing, Article 8 of the convention includes some limitations to 
the protection of the [inaudible]life when there are situations such as this crisis.  In principle, 
testing can be imposed for protecting the health of the individual but also of the other people, 
which is even more important.  In regard to vaccination, this must be a choice but I hope that 
everybody will choose to be vaccinated when vaccination is possible.

Deputy  Darren O’Rourke: As do I.

Lord Sumption: Shall I respond from the UK point of view?

Chairman: Yes.

Lord Sumption: The position in the United Kingdom is that there is a statutory power un-
der the public health Act to require someone to undergo testing if there is reasonable grounds 
for believing that he or she is infected.  There is no statutory power to compel to be tested 
people who are not believed to be currently infected.  As to vaccination, there is no power to 
require people to be vaccinated.  The public health Act expressly provides that the powers are 
not available to compel people to undergo any form of treatment, and vaccination would un-
questionably be regarded as a form of treatment.

Deputy  Steven Matthews: I welcome Dr. Buquicchio and Lord Sumption and thank them 
for their attendance and for their submissions to the committee.  In his statement to the commit-
tee Dr. Buquicchio outlined the constraints and difficulties that many Governments have faced 
in responding with adequate legislation during the Covid crisis.  He mentioned particularly 
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that the German Bundestag quickly amended its rules and reduced the quorum required for 
electronic voting and closed hearings from the public etc., and the leaders of the political par-
ties representative of Parliament concluded an agreement that only 55 members of Parliament 
representing their parties in proportion would take part in the plenary sessions.  He went on to 
outline alternative models requiring that the Government act before Parliament does and what 
kinds of checks and balances may be put in place to ensure Governments do not overreach in 
their powers.  In the case of the first scenario of Parliament convening under changed rules or in 
a reduced format, will Dr. Buquicchio outline what checks and balances would be appropriate 
in a situation where legislation is being passed by a reduced number of representatives?

Dr. Gianni Buquicchio: I thank the Deputy for the question.  I am in favour of checks and 
balances everywhere but, of course, in certain cases there could be a reduction in democracy.  
That is why it is important to have scrutiny and surveillance by the parliament and the judicial 
power.

Deputy  Steven Matthews: Does Dr. Buquicchio have concerns regarding legislative over-
sight in this scenario or in the context of time for such oversight?

Dr. Gianni Buquicchio: There must be parliamentary control.

Deputy  Steven Matthews: I thank Dr. Buquicchio.  I have a question for Lord Sumption.  
In his report to the committee, he states that in urgent cases regulations under the public health 
legislation have provisional validity, pending parliamentary approval, for 28 days and for any 
period when the British Parliament is not sitting, parliament cannot amend, remove or revoke 
them and that they remain in force at the discretion of Ministers for up to two years.  Earlier 
in his paper, he makes reference to the Secretary of State’s role and later there is a reference to 
government by ministerial decree.  Is it possible for Lord Sumption to outline, with respect to 
this section, which Ministers have a decision-making role?

Lord Sumption: In theory, these decisions are made collectively by the British Cabinet.  
In practice, in what has been a feature of the way the British Government has worked some 
decades, there has been a progressive narrowing of the number of people who make these deci-
sions.  We are not absolutely sure how they are being made in the United Kingdom but it very 
much looks as if they are being made, essentially, by the Prime Minister, the Secretary of State 
for Health and a very small number of other Ministers - two or, at most, three - who are very 
close to the Prime Minister.  My view is that this is not at all satisfactory because the broader the 
decision-making basis, the greater the measure of discussion, the larger the scope for challenge 
in parliament and the better the decision-making process is likely to be.  Many people have re-
marked that the successive policies of the British Government on Covid-19 have chopped and 
changed.  The British Government seems to have been taken by surprise by every new devel-
opment and this has led to a loss in support for its measures to a very significant extent.  That 
problem could have been reduced and possibly avoided if decisions had not been confined to 
such a very small number of people.

Chairman: We appreciate the Deputy staying within the five minutes.

Deputy  Duncan Smith: I thank the witnesses for their contributions.  I will put my ques-
tions to Lord Sumption.  He is on record as having admitted to not obeying Covid-19 regula-
tions when they began to reach a level of what he termed “absurdity”.  What was his threshold 
for what became an absurd regulation with which he would no longer comply?
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Lord Sumption: When I said that, I was referring to the fact that the lockdown had origi-
nally been justified on the grounds that it was necessary in order to enable the intensive care 
capacity of the National Health Service, NHS, to catch up.  Although I disagreed with it, I 
thought it was at least a serious justification and defensible proposition.  By the end of April 
and in early May, the position was reached where the NHS intensive care capacity had caught 
up but, nonetheless, the Government, at a very critical moment, decided it would continue with 
the regulations, although, in light of the epidemiological advice it was receiving, it was very dif-
ficult to identify any legitimate purpose for it.  There comes a point when the moral force of the 
law disappears and that point had been reached by then.  Of course, anybody who decides not to 
comply with the law must be prepared to take the consequences, but the reality is that coercion 
only works if a sufficient number of people accept the moral force of what the government is 
doing, and we have reached the stage in the United Kingdom where the level of acceptance of 
what the government is doing is at a fairly low level.

Deputy  Duncan Smith: Does the witness have a concern about the impact there will be 
when people of power, influence or privilege, or whatever way one wishes to put it, decide in 
their heads at a certain point that they are not going to obey laws or regulations?  In particular, 
is he concerned that whatever valid questions there are, and there are many with regard to the 
legislative framework on which the response to Covid-19 is based, they can be subverted by 
elements in society that have no interest in democracy, such as far-right elements, conspiratorial 
elements and anti-health elements?  Does he have any concern that actions such as his and the 
actions of others are lost and are then corrupted by those forces?

Lord Sumption: Of course I do.  However, it must be remembered that sometimes a per-
son will make a decision for perfectly responsible and morally defensible grounds which other 
people, who are much less careful about what they are doing, will take advantage of.  I do not 
believe that is a sufficient reason for keeping silent about what I and many other people regard 
as a moral and constitutional outrage.  Sometimes, in the interests of truth and honesty, one 
must put up with the fact that many unpleasant people might agree with one.

Deputy  Duncan Smith: That is Lord Sumption’s opinion in terms of being a holder of 
the truth there.  I disagree because we are talking about a lockdown as something that is to be 
feared.  Nobody wants to go into lockdown but I and many people remember lockdown here.  
It was a perfectly understandable response to a crisis that was scaring the life out of people all 
over the world.  Many people felt safe during the lockdown and it served to reduce the numbers.  
We cannot live in lockdown forever and the challenge for Ireland, the UK and everywhere else 
is to get back to some form of normality across all levels while living with the virus.  Does Lord 
Sumption believe that discussing lockdown in those fearful terms and talking about democracy 
being threatened and the rise of despots is a proportionate narrative of the reality of what is hap-
pening politically in our region or throughout the world?

Lord Sumption: Yes, I do.  The way in which we govern ourselves is a great deal more 
important than the way in which we react to any particular crisis because that will live with us 
forever whereas the way in which we respond to a particular crisis may be mistaken or mis-
guided, but the consequences will not live with us forever.  I do not accept the Deputy’s starting 
premise that the lockdown saved a significant number of lives.  Over the long term it will be 
found to have saved very few lives, because unless the lockdown is maintained indefinitely, the 
infection rate simply rebounds afterwards.  I also believe that in areas such as dementia, mental 
health and delayed diagnosis and treatment of cancer, the deaths occasioned by the lockdown 
may in the end not fall far short of the deaths occasioned by the disease.  My answer to the 
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Deputy’s question is in part that I think history will look back on this as a monument of collec-
tive hysteria and governmental folly.  That is a view many people would reject and I take it the 
Deputy would reject it, but it is a view that I and others hold.

Deputy  Duncan Smith: It is a view I reject-----

Lord Sumption: Of course.

Deputy  Duncan Smith: -----but I thank the witness for his contribution this morning.

Deputy  Catherine Murphy: I thank the witnesses for their contributions.  I have three dis-
parate questions so perhaps I will put them first and whoever wishes can reply.  Essentially a lot 
of public health advice is drawn from the European Centre for Disease Prevention and Control, 
ECDPC, but there is a quite a variation in how this manifests itself across different countries 
in terms of the advice given or taken.  It was said earlier that it is up to the experts to advise 
governments but that it is up to governments to make decisions.  Is there much deviation from 
public health advice across Europe?  There is a very high level of adherence to such advice here 
and a degree of questioning of that by the general public. 

My second question relates to the variation across parliaments.  As was mentioned earlier, 
we have a written Constitution which requires Members to be present and voting in our Dáil 
Chamber.  Remote voting would actually require a referendum which is not something we want 
to conduct in the middle of a pandemic.  We also have an unusually high number of Independent 
Deputies so scaling down the numbers proportionately is more problematic in our Parliament.  
Are there any similar situations from which we could learn in terms of how to manage this?  I 
will leave it at that for now but if there is time, I will come back in with a third question.

Lord Sumption: The scientific advice available to the UK Government from the Scientific 
Advisory Group for Emergencies, SAGE, is published online but with a delay of between six 
and eight weeks.  Looking back, it seems that the advice has tended to change quite frequently 
and sometimes quite radically but it is quite difficult to determine to what degree Ministers have 
adhered to it.  Certainly at an early stage, SAGE in the UK advised against coercive measures 
on the grounds that the Government would get a better response if the public were treated as 
adults.  When they eventually changed their mind and went for a lockdown, they seemed to 
have been of the view that the lockdown should be maintained for a very long time, possibly 
until a vaccine was available.  The degree of adherence to their advice has varied but in general, 
this has been because the Government has to take into account many factors other than the sci-
entific ones.  There is a limit, for example, to what people can reasonably be expected to put up 
with and there is also a limit to the amount of economic damage that societies can sustain.  One 
cannot expect the adherence to be total in any country.

As to numbers of people in Parliament, I do not think I can really add to what has already 
been said.  It seems to me that in a constituency-based system, especially one with a significant 
number of Independents, it is extremely difficult to justify a reduction in the number of people 
who attend the Chamber.

Dr. Gianni Buquicchio: I would like to add something, if I may.  I am not saying that the 
advice of the scientific groups or councils is being more or less followed by governments.  Of 
course, as Lord Sumption said, the economy and other important issues must be taken into con-
sideration by governments.  I refer to the situations in Sweden and Italy.  The Swedish Govern-
ment decided not to impose a lockdown because cases were not particularly numerous and the 
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number of deaths was also very low.  On the contrary, a lockdown was imposed in Italy because 
thousands of people were dying every day in March and the following month.

On the issue of scientific advice, I wish to stress that even the scientific experts are not in 
full agreement.  Their advice is taken into consideration and followed by the majority of the 
European Parliament, although there is sometimes deviation from that advice due to other con-
siderations such as economic factors, etc.

Deputy  Catherine Murphy: In terms of the provision to the public of transparent and us-
able information of which they can make sense, such as knowing where cases are originating 
in order to be able to alter their behaviour, are there variations across Europe?  I tend to favour 
a very high level of transparency and information being provided in a usable format such that 
people can act as adults and make decisions for themselves.  Does providing information in 
such a manner contribute to public goodwill in terms of adhering to restrictions and driving 
behaviour?

Dr. Gianni Buquicchio: I agree with the Deputy.  As I stated, the information or advice 
provided by scientists must be as transparent as possible.  The problem is that normal people 
like the Deputy or me do not have a good understanding of what is happening.  The informa-
tion is not consistent or widespread.  We know how many new cases there are worldwide each 
day but it can be difficult to find out how many new cases there are in a particular area, such as 
France, for example.  The information must be provided in a much more transparent way such 
that everybody can make the necessary decisions.

Chairman: The next speaker is Deputy Durkan.  I apologise for not bringing him in sooner; 
that was my error.

Deputy  Bernard J. Durkan: Like other members, I thank the witnesses for addressing the 
committee and giving of their time.  Unlike three other members who have spoken, I am not a 
lawyer.  Rather, I am a layman and my interpretation of the rules and regulations may be slightly 
different from theirs.  In the first instance, my belief is that guidelines are only guidelines and 
have no legal effect unless they are grounded in law.  Are the emergency legislation and the ex-
istence of a declared emergency sufficient grounding to allow the guidelines to be enforceable 
and punishable?  The Chairman also raised that issue.

I am conscious that Ireland is an island nation with an open economy that is heavily de-
pendent on travel.  The air route between Dublin and London is the second busiest route in the 
world, which is indicative of the amount of business that takes place.  However, there are two 
types of travel: necessary and optional.  To my mind, travel may be necessary for the conduct 
of business.  To what extent can those engaging in business travel be protected in the countries 
they are travelling from and to?  Can they expect to be treated fairly, openly and honestly and 
allowed to carry out their business in the current situation?

As previous speakers have noted, Ireland is different from many other counties as it has a 
written Constitution.  We have available to us an alternative parliamentary venue which can 
facilitate the attendance of all Members of Parliament.  All Members of Parliament can vote 
and have voted several times in recent weeks.  That facility is available to us, unlike some other 
countries.  

The common good also plays a role and we must observe what is in the common good.  The 
question arises whether the measures are adequately taken in the common good and are suf-
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ficient to ensure that adherence is statutorily required. 

That is all.  Unfortunately I must go to the House. 

Chairman: I apologise for not bringing the Deputy in earlier.  I should have done so and it 
was an oversight.

Dr. Gianni Buquicchio: Guidelines or recommendations are not enforceable.  To be en-
forceable they need a legal basis.  For example, there are recommendations on how to wear 
masks correctly.   These are not enforceable.  The recommendation to wear a mask in public in 
open space was an administrative decision taken on the basis of legal advice.  These are now 
compulsory in France, for instance.

Lord Sumption: Shall I respond from the perspective of what has happened in the UK?

Chairman: Yes, please do.

Lord Sumption: I do not think there is any case, even in an emergency, for giving legal 
force to guidance.  In almost all countries, and certainly in Ireland and the UK, the Minister 
makes these rules by regulation.  If the Minister wants to give them legal force, he or she can 
do it by making a new regulation.  Therefore, if the Minister wants their guidance to have legal 
force, they must express it in pure language that citizens can understand and do so in a regula-
tion.  It cannot possibly be good enough that something vaguer, say, guidance given at a press 
conference, be given the force of law because one of the essential elements of law is that it must 
be possible for the citizen to find out what the law is.  For the citizen to look it up, it must be co-
herently expressed in words which allow for the minimum of confusion.  Therefore, on whether 
there should be a right of power to give legal enforcement to guidance in an emergency, my 
answer is “no”.

On necessary travel, there are serious practical difficulties in defining what travel is neces-
sary as it would differ from one individual to the next.  The law necessarily operates in blocks, 
it is a one-size-fits-all mechanism.  I find it very difficult to understand how one could define 
the necessity of travel with any precision in something that was ascertainable as a matter of law 
or regulation.  

Chairman: In Ireland there has been a phenomenon where the Minister has made regula-
tions, announced them typically on a Friday evening, saying they will take effect from Monday 
morning, but the regulations were not published anywhere until Wednesday.  I have a private 
view on their status and whether they are legally binding in the interim between when the Min-
ister announces the regulations and when the details are actually published.  Will both of our 
eminent witnesses give their view on whether those regulations have to be adhered to or are 
binding?  Even though the Minister may have announced the broad parameters of what they 
contain at a press conference, are they binding before someone can read the detail?

Lord Sumption: In my view they are not.  It is a fundamental requirement, not least of the 
law of the European Convention for Human Rights, that something must constitute law and that 
it is an essential feature of law that it should be publicly available.  An announcement that the 
Government proposes to do this or that is not the same thing as law.  To my mind, as a matter 
of the law of the European Convention on Human Rights, if a Minister says that a measure will 
take effect on Monday but is not published until Wednesday, it is not law until Wednesday.  As 
a matter of domestic law, the measure can apply retrospectively, but that raises very serious 
problems with regard to the convention.
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Dr. Gianni Buquicchio: I fully agree with Lord Sumption that the measures must have a 
legal basis and that the decision must be made public.  The process depends on the country and 
can involve publication in the national journal, etc.  The accessibility of law is a fundamental 
principle of the rule of law.  One should be in a position to know what is law and what the law 
says.

Chairman: I thank both the witnesses for that clarification.

Deputy  Matt Shanahan: I thank both our guests.  Like Deputy Durkan, I do not have any 
legal background, so I will ask a few general questions.  The steps the Government has taken in 
recent months have been intended to fight a pandemic, as was the case in every other country.  
In Ireland specifically, we were also trying to prevent our hospitals from being overrun.  We do 
not have the capacity of countries like the UK or Germany.  As a result, it was very important 
to restrict the spread of infection as much as possible.  As Lord Sumption highlighted, as we 
begin to open up, we are experiencing the increased rate of infection that other countries are 
experiencing, although this seems to be mostly confined to younger age groups.

Since the beginning of lockdown, we have faced the closure of many sectors of the econo-
my.  I refer particularly to what are called “wet pubs”, that is, establishments that do not serve 
food and just serve alcohol.  Later in the lockdown, the regulations under the Health Act 1947 
were softened to allow gastropubs to open.  This allowed people to congregate and eat.  We 
are hoping for the wet pubs to open in the coming months.  I have spoken about the idea of 
regionalisation at meetings of this committee in recent months.  At present, Dublin has one of 
the highest rates of infection in the country.  The constituency I represent has one of the lowest 
but we have had to adhere to the national health advice.  If there is a very low concentration of 
disease and if, ultimately, it is found that wet pubs in my constituency could have opened, are 
there grounds for judicial review?   Could such a thing be considered if this pattern is repeated?

Lord Sumption: I can only answer that question in the context of the law of the United 
Kingdom.  I am not an expert but I believe the basic principles are very similar in Ireland.  
The best way to challenge that type of problem would be to claim that a response is irrational.  
My view is that, as a matter of public law, the Government is entitled to a very wide margin 
of judgment in the area of rationality and a claimant would need a very extreme and obvious 
case indeed for a challenge to be successful.  Having said that, looking at administration from 
the Government’s point of view, there is obviously a lot to be said for fine-tuning the regional 
impacts of these measures as much as possible.  Most countries in Europe have done this in 
one way or another.  In the United Kingdom, we now only impose lockdowns in specific areas 
which have seen higher levels of infection.  France has a system of green, red and orange areas.  
This system is under the control of departmental prefects and it seemed to work very well.  For 
instance, it meant that at the height of the pandemic the scale of restrictions in Paris, where the 
infection rate was highest, was much greater than in Moselle or Dordogne, where the figures 
were much more favourable.  That seems to be a sensible way of doing it.  Ultimately, this is a 
matter of political and administrative judgment.  It is not easy to deal with it by law, which is 
essentially a blunt instrument.  Of course, one has to have the power but, ultimately, the decisive 
factor is going to be the element of clinical, epidemiological and political judgment.

Deputy  Matt Shanahan: I thank Lord Sumption.  I will speak to Dr. Buquicchio on the 
issue of air travel.  Ireland’s dependence on international access was highlighted.  I know there 
are probably different protocols but is there anything within Dr. Buquicchio’s office that can de-
scribe a European protocol for aviation to which Ireland might ultimately be obliged to adhere?  
We have most stringent airline protocols in terms of flying into and out of the country, whereas 
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Germany and France have far more relaxed rules.  Is there anything under European guidance 
that could impose a different scenario in Ireland in terms of aviation and air access?

Dr. Gianni Buquicchio: I thank the Deputy for the question.  Unfortunately, I cannot an-
swer as it is not within our competencies.  I would like to come back to what Lord Sumption 
said just before that.  I share his worry regarding the difference between parts of the country 
where the virus is more active and where it is not active at all.  It was the case in France that 
after the first general lockdown there were different measures concerning different administra-
tive regions or départements.  Until some weeks ago, there was a local lockdown in one a part 
of France.  It is possible evaluate all this afterwards.  When the first general lockdown was 
decided, everybody was afraid of this virus, including the authorities of course, although some 
regions of the country were completely safe.  Now they have learned the lesson and they are 
shaping their responses differently in the different départements.  I am not talking about lock-
down but wearing masks or allowing people to travel within a certain number of kilometres 
locally when it is really necessary.

Deputy  Colm Burke: I thank the witnesses for their presentations and for the time they 
are giving to us this morning.  It is very much appreciated.  I want to go back to the issue of co-
ordination across Europe and in the UK.  Do the witnesses feel that there could have been far 
more co-operation among member states on having a coherent set of regulations across Europe 
rather than individual states taking this on alone?  I refer to instances where if something was 
the regulation in one state, the complete opposite was being done in another.  From a European 
point of view, could there have been a lot more done in the context of how we tackled this prob-
lem?  This is about looking at the lessons to learn from how we have dealt with this issue, the 
lessons to be learned as we move forward and putting a constructive set of proposals in place 
that can be implemented at very short notice.

Dr. Gianni Buquicchio: At the beginning of the crisis in Italy the Government tried to 
stop all the flights coming in from China.  Many of these people, however, came to Italy via 
Germany or Switzerland etc. and they could not be identified at the border in Italy.  They were 
Asian but nobody could identify if they were coming from China directly or from another Eu-
ropean country.   I have said already that I am very much in favour of the harmonisation of the 
measures surrounding travel at a European level, within Europe and outside.  I hope Europe 
will succeed in this task.  It is not easy because each country has its own views and it will not 
be easy to find a common harmonised solution, but I still hope for this.

Deputy Colm Burke: Does the witness believe we now need to look at this in a co-ordinat-
ed way?   We cannot look into the future to see how the virus will further develop.  Do we need 
to work even harder together rather than as individual member states working on our own?  In 
Ireland, for example, we have a scenario where a lot more flights are coming from a lot of dif-
ferent countries of origin into Belfast Airport, which is into the island of Ireland, whereas there 
are many more restrictions for flights into other airports in the Republic of Ireland.  Does this 
further emphasise the need for closer co-operation between members states and the European 
Union?

Dr. Gianni Buquicchio: Yes.  I agree with the Deputy.  We need more co-ordination and 
co-operation between the different countries in Europe.

Deputy Colm Burke: How would one progress that at European Union level?

Dr. Gianni Buquicchio: I do not know.  It depends on the European Commission to take 
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the necessary measures.  There should be more co-ordination and closer co-operation between 
ourselves.

Lord Sumption: In the United Kingdom we have the most extreme example of what the 
Deputies are, quite justifiably, complaining of whereby different quarantine rules affecting dif-
ferent countries are enforced in England, Wales, Scotland, and Northern Ireland.  I will not go 
into the politically controversial reasons for that but clearly the results are extremely unsatis-
factory, as everybody recognises.  The main problem about dealing with this is at a European 
Union level is that the conditions differ in different countries.  It seems to me that the most that 
could be really agreed at a European level is a measure by which, in time, we could restrict 
travel.  In Britain we have a loose understanding, which is really not much more than that, that 
there is a threshold infection rate above which people or countries would be placed on the red 
list for quarantine purposes.  It would be possible to do that at a European level.  I also take the 
view that many countries have taken about their national territory.  I think that would be a view 
that is quite difficult to defend given the very different experiences that different countries have 
with their state of hospital resources and very different social habits.

Deputy  Colm Burke: The UK will be leaving the European Union.  Let us look forward 
with regard to co-operation with the United Kingdom and in particular with the Ireland and 
Northern Ireland issue.  Does Lord Sumption not believe that now is the time for both Ireland 
and the UK to sit down and come up with a framework for dealing with an issue like this, rather 
than trying to put it together the week an issue starts to arise?

One thing about Covid-19 was that it needed a fast reaction but there was no framework for 
dealing with it in most countries across Europe and the world.  Is it not now time, in particular 
with the UK leaving the European Union, and Ireland being so close to the UK, to have a sense 
of a mechanism in place to enable work to start immediately an issue like this arises again?

Lord Sumption: I agree with that entirely.  Earlier I talked about consultation and of course 
we have a common travel arrangement between the UK and Ireland.  The countries of the 
Schengen Agreement in Europe have a common travel arrangement.  If there is a common 
travel arrangement, it is essential to co-ordinate the arrangements made for restricting travel 
across borders or for imposing quarantine rules.  Exactly how we do this is a difficult question.

The main emphasis of Deputy Burke’s question is that it is important for the British and 
Irish Governments to co-ordinate as closely as possible with a view to not having anomalies 
like those mentioned by Deputy Burke, especially in circumstances where there is a transparent 
land border between Northern Ireland and the Republic.

Deputy  Colm Burke: I wish to touch on another issue which was dealt with earlier relat-
ing to checks and balances between the government, the houses of parliament and the courts 
system.  I was looking at what is happening in Australia, where a national cabinet seems to 
have been established consisting of the Prime Minister and the premiers of the six Australian 
states.  Is there a danger in something like this?  I am not saying that people have exceeded 
their jurisdiction or have taken on more powers than they actually have.  Are there lessons to be 
learned from what has occurred here in respect of ensuring that, while governments need to re-
act appropriately, at no stage can they exceed their jurisdiction and remove the rights of people, 
especially the right of people to access the courts?  Can we ensure that the role of the courts 
in different countries is not restricted?  Are there lessons we can learn from what has occurred 
during the past six months in this whole area?
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Lord Sumption: I think all European countries have allowed access to the courts.  I am not 
conscious that this has been a problem.  Given different national systems of law it is probably 
difficult to co-ordinate exactly, bearing in mind that judges are independent and form their own 
views.  Of course we can harmonise the law, and there may be some scope for that, but we are 
never going to remove entirely the element of discretion that may be necessary to provide for 
problems specific to a particular territory.

Deputy  Martin Kenny: My thanks to both of our witnesses.  My name is Martin Kenny.  
I thank both Mr. Buquicchio and Lord Sumption for their time this morning in assisting us in 
all of this.

I read the submissions the witnesses made before the meeting and I have listened to them 
speak.  One of the things that comes up clearly is the issue of emergency legislation that has 
come in relating to the pandemic which is about restricting people’s freedoms.  Most things 
that have happened in the second half of the last century and the early part of this century have 
related to expanding people’s freedoms, allowing people more freedom and trusting people 
more in society to do things and to be competent and responsible.  However, this particular 
pandemic has brought us to a situation where we are reversing slightly.  It has been the case in 
this jurisdiction for a long time that before a law is made there is deep and proper scrutiny of it.  
The pre-legislative scrutiny mechanism here is carried out by the committees of the Oireachtas.  
Where a law is proposed, it is first considered by a committee.  In this case, it would be a matter 
for the health committee and, possibly, the justice committee to scrutinise it.  Various people 
with expertise of various kinds would appear before the committee and give their opinions and 
views on it such that there would be a well-informed choice made by everybody before the law 
would progress.  I would imagine a similar type system exists in most European countries and 
in the UK as well.  We have had an emergency and, therefore, we have suspended the pre-leg-
islative scrutiny model of doing things but it has been, to some extent, partially replaced by this 
committee in that it has been doing an element of post-legislative scrutiny with the assistance 
of many witnesses and international expertise, including that of our witnesses here today, being 
brought to bear on various issues over the past number of months.  

On the concept of post-legislative scrutiny, is there a necessity to do it in a more formal, 
organised and constructive manner as we move forward, particularly in the case of legislation 
which is quite draconian in many aspects, is clearly seen as such and in normal times would be 
legislation which all parliamentarians would rail against?  We are in extraordinary times and 
I believe that we need to be looking at these matters in depth.  I would welcome the views of 
our witnesses on what mechanism should be put in place to ensure that happens even in the 
aftermath of the current crisis.

Chairman: Dr. Buquicchio spoke first so perhaps he might respond first.

Dr. Gianni Buquicchio: I agree with the last speaker.  It is very useful that the Parliament 
in full, or a specialised committee, can evaluate the option of the Parliament, post-legislatively 
but especially at the end of the crisis to assess, globally, what damage has been done.  I would 
like to add, as I have said already, that apart from this consideration by the Parliament it is is 
also very useful and necessary that there would be a judicial review by the ordinary courts, or 
a constitutional court, where it exists.  In France, for instance, a quick check of some measures 
has been done by the Conseil d’Etat, the highest administrative court in France, or even by the 
constitutional court concerned.  These checks and controls and scrutiny are very useful and, I 
would say, indispensable.
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Lord Sumption: Obviously, I agree with that but I think that the speaker was right to point 
out that there is a difference of approach between pre-legislative scrutiny and post-legislative 
scrutiny.  When we are dealing with emergency powers, there will necessarily be very little 
room for pre-legislative scrutiny.   Apart from anything else in a country where emergency 
powers are written into the Constitution, where it exists, as in the case in the UK, under previ-
ous existing legislation there would be no scope at all.  The framework of regulations would be 
there and it would be couched in very general terms.  What really matters is not the scope of the 
rules, but how the rules are exercised by Ministers.  That is why I think it is particularly crucial 
to have post-legislative scrutiny.  Where powers are being conferred on Ministers to govern by 
decree, the closer should be the degree of scrutiny of what the Ministers are actually doing with 
these powers.  That is an area in which the United Kingdom has fallen short, as most European 
countries probably have.  It may well be an area in which Ireland has also fallen short but it 
is absolutely critical.  If we are going to depart from the basic principles of democracy to the 
extent of allowing ministers to rule by decree, it is extremely important they be held on a very 
short lead indeed.

Deputy  Martin Kenny: I concur with that.  The issue of post-legislative scrutiny must be 
explored somewhat more.  In recent weeks, we have seen that when legislation is introduced, 
regulations can arise from that which are the responsibility of the Minister.  Sometimes these 
regulations bring in measures unforeseen in the debate on the legislation.  It would be useful if 
we had a mechanism for scrutinising regulations prior to them being signed off on by a Minister.  
It would not be a terribly long or laborious process.  This is not just from an Irish perspective 
but it might be beneficial across Europe and other countries.  It might give people reassurance.

With all of this we are trying to reassure the public that while we are limiting certain aspects 
of liberty, we are doing it for the greater public good to ensure we protect people’s lives and 
health, with all of us working together.  There should be a sense of unity of purpose, not just 
politically but across the community and society at large.  Sometimes that is inclined to break 
down, particularly if some of the regulations seem to fly in the face of what most ordinary 
people would call common sense.  We have seen aspects of that in this jurisdiction and in others 
as well.

We need to examine the regulatory process, including how it is drawn up, to see if we can 
bring about more scrutiny.  It is not to delay or in any way inhibit the power of a Minister but to 
simply be able to ensure that regulations make sense, that people can have buy-in and that we 
know all elected representatives can have a say.  I come from a constituency in the north west, 
Sligo-Leitrim, which has very low numbers of Covid-19, and many people in my constituency 
feel aggrieved they cannot attend a football match, for example, while 40 of them could go to a 
bar to watch it on a screen, which is much more dangerous in many ways.

Common sense may not be as common as we thought, as we used to say, but we must bring 
sense to this.  It would happen if regulations could be examined at a committee like this, before 
the Oireachtas or in any other parliament, to ensure proper scrutiny.  This comes after legisla-
tion.

Chairman: It is important to clarify that the clerk to this committee wrote to the Secretary 
General of the Department of Health at the outset, in accordance with our terms of reference, 
offering the services of the committee to scrutinise draft regulations before they are signed by 
the Minister.  I wrote to the previous Minister for Health in a similar way offering the services of 
the committee, which is in accordance with the terms of reference.  To date, neither the Depart-
ment of Health nor the previous or current Ministers with responsibility for health have decided 
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to avail of that offer.

Deputy  Martin Kenny: It is something that should be progressed, if possible.

Chairman: Perhaps it is something for future legislation.

Deputy  Cormac Devlin: I thank the witnesses for their time and input this afternoon.  I 
have a question for Dr. Buquicchio.  Earlier this year, at the beginning of the pandemic, how 
soon did the Italian Government respond with required regulations?  We looked on in shock at 
the high rise in numbers across Italy.  How soon were the regulations brought in and have they 
since been extended?  Dr. Buquicchio earlier stated that some of regulations have expired but 
have some since been extended and if so, for how long?

Dr. Gianni Buquicchio: I thank the Deputy for his question.  First, the emergency situa-
tion means taking urgent actions.  Italy was the first in Europe to call for a national lockdown 
in March followed by France some weeks later.  All routes were considered good steps by the 
society - good steps because the epidemic was contained.  Now Italy after the end of the lock-
down sees new cases of the virus every day but the number of cases is much lower than those of 
other European countries.  This proves that the measures which were taken and are still being 
taken are worthwhile.  That said, the response of the Italian Government was appreciated by the 
society up to now but, of course, there could be some disappointment with some special mea-
sures.  As I said already, the full action of the Government must be evaluated by the Parliament 
after the end of the crisis to learn some lessons for the future.  This would be very important.

As I must leave the committee, I wish to say that according to our experience and observa-
tion of the situation in Europe, I can say that globally all the measures which have been taken 
have respected the rule of law and human rights.  Among the 47 countries that are parties to 
the European Convention on Human Rights, only ten made a derogation under Article 15 of 
the convention concerning the protection of human rights.  I said “globally” because I must 
note that in two central European countries the governments and parliaments tried to pass some 
draft laws which were not connected with the pandemic by using the measures taken during 
the pandemic.  One concerned abortion and the other one in another country concerned some 
limitations to freedom of expression, which can be limited under the European Convention on 
Human Rights.  However, in the case of this kind of pandemic, freedom of expression, except 
for fake news and other manipulations, should be preserved because the public needs to be well 
informed about all these problems.

I thank the Chairman and members of the committee.  I hope this exchange was useful.

Chairman: I appreciate your time, Dr. Buquicchio.  Does Deputy Devlin have another 
question?  If Dr. Buquicchio needs to leave us, please do.  I realise we are over time.  It is like-
wise if Lord Sumption needs to leave us.  Otherwise I and Deputy Devlin have one question 
each.  We have already taken a great deal of your time.

Lord Sumption: I can stay on until 12.25 p.m.

Chairman: We will be well finished by then.

Deputy  Cormac Devlin: I thank Lord Sumption for his time.  With regard to Dr. Buquic-
chio’s point and in terms of Lord Sumption’s earlier comments on the health or hysteria analy-
sis of where we are and how the pandemic has been treated here or in any other jurisdiction, I 
agree with Dr. Buquicchio’s point about reviewing and analysing the response of all national 
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governments and, indeed, the international response to this pandemic.  I turn to the earlier com-
ments about the need for primary legislation to be in place to support those guidelines, or the 
secondary legislation that we are governed by in the current space.  I note that the UK had the 
Coronavirus Act 2020 and the Public Health (Control of Disease) Act 1984 among others, to 
which to refer.  In the context of a future pandemic similar to what we are experiencing today, 
what would need to happen to underpin the guidelines?  Is the witness suggesting a brand new 
Act or legislation?  

We touched on Brexit earlier and I presume Lord Sumption expected that it would be men-
tioned on this call.  In the event of a future pandemic and in the context of travel, which was 
mentioned earlier, what impact will Brexit have on the UK in terms of its relationship with 
Europe and the wider world?

Lord Sumption: I would hope that the UK Government would be sensible enough to co-
ordinate its response, in so far as that was productive, with other European countries and the 
fact that the UK has left the European Union should not in itself prevent that.  I have no problem 
with the principle of international consultation even for those who believe in Brexit, a category 
of people which does not include me.

Chairman: I have one question.  Obviously there was an increased police presence on 
the streets of the United Kingdom.  I am directing this question at Lord Sumption because Dr. 
Buquicchio had to leave.  Inevitably there was an increased police presence on the streets in the 
UK, as there was in Ireland.  We have a very unusual feature in our law which enables the Garda 
Commissioner to bring matters of interest, which are not defined, to the attention of the Minister 
for Justice and Equality.  There was a recent controversy where a minor road traffic violation by 
a former European Commissioner was brought to the attention of the aforementioned Minister 
and put into the public domain.  Would it be typical across Europe or across the common law 
world for a minor road traffic violation, such as holding a mobile phone while driving, to be 
brought to a Minister’s attention by the head of a police force and put into the public domain 
for apparently political ends?

Lord Sumption: In the UK that would not happen.  However, there have been a number of 
cases where the police exploited the publicity opportunities associated with alleged offences by 
well-known people.  They have not gone to any Minister but have simply allowed the press to 
film arrests, given them advance tip-offs and so on.  The problem about that is that if it turns out 
that the person committed no offence, the police can get into serious trouble.  When the police 
did this with Sir Cliff Richard a few years ago, they ended up paying more than £5 million in 
damages to him after he sued them.  That has induced a rather more responsible level of behav-
iour from the police.  I am not aware of any other country where there is a procedure for the 
police to automatically inform a Minister.  If one has a highly active press, as we do in both the 
UK and Ireland, one finds that such cases come to public attention anyway.

Chairman: I am not much of an expert on Irish law and I am certainly not an expert on UK 
law or its policing and security apparatuses but I know that the UK has MI5, which operates 
throughout the UK, including Northern Ireland.  Would it not report to the Government on all 
sorts of things that could be beneficial to that Government, even something as minor as a road 
traffic violation?

Lord Sumption: No, I do not think so.  It would certainly report any evidence it had that 
indicated security concerns or threats to the relevant Government Minister.  If, for example, an 
MP was found to have close links with a foreign embassy that might come to the attention of 
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a Minister.  The Minister would probably be extremely careful about the use he or she made 
of that information.  Clearly, there is a potential problem in light of the expansion of the role 
of the security services, MI5 and MI6, to cover, for example, international drug trafficking and 
international terrorism.  The traditional barriers have tended to have been broken down and that 
may lead to a wider range of information about politically prominent people ending up in the 
hands of Ministers.  However, I certainly would not expect such information to extend to road 
traffic offences or other minor matters.

Chairman: I thank the witnesses.  I greatly appreciate that they stayed with us even though 
we went considerably over time.  I thank them for answering all of our questions and wish them 
a pleasant afternoon.

I will now suspend the session until 12.45 p.m., when we will hear from the Bar of Ireland, 
the Law Society and the Covid-19 law and human rights observatory of Trinity College, Dublin.

Sitting suspended at 12.15 p.m. and resumed at 12.45 p.m.

Covid-19: Legislative Framework Underpinning the State’s Response

Chairman: We are now back in public session.  I would like to apologise for the fact that 
we overran slightly with Lord Sumption and Dr. Buquicchio of the Venice commission.  I thank 
the witnesses very much for joining us.  From the Bar of Ireland, I would like to welcome Ms 
Maura McNally SC, and chair of the council.  On a personal basis I would like to congratulate 
you on your election as chair.  I also welcome Mr. Joseph O’Sullivan, chair of the human rights 
committee of the Bar of Ireland.  I welcome Ms Michele O’Boyle, president of the Law Society, 
and Mr. Ken Murphy, director general of the Law Society.  From the Covid-19 law and human 
rights observatory of Trinity College, Dublin, I welcome Dr. David Kenny, assistant professor.  
I would like to welcome you all and thank you for your forbearance.

Before we commence the formal proceedings, I wish to advise the witnesses that by virtue 
of section 17(2)(l) of the Defamation Act 2009, witnesses are protected by absolute privilege in 
respect of their evidence to this committee.  If you are directed by the committee to cease giv-
ing evidence in relation to a particular matter, you must respect that direction.  You are directed 
that only evidence connected with the subject matter of these proceedings is to be given, and 
you are asked to respect the parliamentary practice to the effect that, where possible, you should 
not criticise nor make charges against any person or entity by name or in such a way as to make 
him, her or it identifiable.  Can I ask Ms McNally to make her opening statement and to limit it 
to five minutes, please.

Ms Maura McNally: I thank the Chairman.  Firstly I would like to thank the committee 
for the invitation to attend here, and on behalf of the Bar of Ireland, we would like to address 
certain issues which we feel are very pertinent to what has arisen out of Covid-19.  In respect 
of the context of the legislative response, the members of the committee are well aware of the 
various responses they have been required to undertake, both in government and as Members 
of the Oireachtas, in addressing the pandemic, which is an emergency, in every understanding 
of that word, both legislatively and colloquially.  The need to address the emergency resulted 
in emergency legislation being required.  It was enacted by the Houses of the Oireachtas both 
through pre-existing Acts and through statutory instruments and regulations.
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The regulations and Acts that were passed all had to take into consideration the fundamental 
rights of the citizen.  They had to take into consideration the Constitution and be aware of the 
European Convention on Human Rights.  All statutes and statutory instruments and regulations 
had to work within those two parameters.  Ministers, in enacting statutory instruments and in 
signing them into operation, had to be aware that those regulations had to put into play the prin-
ciples and processes of the particular Act under which that statutory instrument or regulation 
was coming into being.

Necessary measures arose, and they had to take into consideration what we would perceive 
as the four parameters of ensuring the protection of those fundamental rights of our citizens and 
of ensuring that there was recognition of the European Convention on Human Rights in our 
Constitution.  First, any Act, statutory instrument or regulation must be rationally connected 
to the objective for which the restriction was introduced.  Second, it must not be arbitrary or 
unfair, by which is meant it must be based on rational considerations.  Third, it must not impair 
the rights of individuals, and where it does, it must do so in the most limited method or manner 
possible.  Fourth, it must be proportional.  Proportionality is a major consideration and we say 
that word must be read in conjunction with the word “emergency”.

There are also important checks in place on how Acts, statutory instruments and regula-
tions are brought into being.  Under statutes themselves and statutory instruments, these are 
discussed in the Oireachtas.  For example, the Oireachtas, under section 5 of the Health Act, has 
the means and method of bringing regulations back before Members.  There are also external 
checks.  These arise in circumstances where individuals challenge the constitutionality of either 
the Act itself or of the regulation or statutory instrument.  To do that they must prove their locus 
standi.  They must show to the courts, which is the external body ensuring the protection of 
the fundamental rights, that they have grounds or a reason.  Even during the commencement 
of the emergency, the courts addressed that question of whether fundamental rights were be-
ing breached when a case in respect of an application for leave to judicial review was taken by 
John Waters and Gemma O’Doherty.  Even though we were at the commencement of the lock-
down, the courts came into being, exercised their rights, heard that case and addressed whether 
there were grounds in respect of challenging the constitutionality of those regulations.  There 
are checks and bounds.  Ministers are aware that when they introduce a statutory instrument 
or regulation, they do so to enforce the Act and must do so within the parameters of ensuring 
the processes, principles and purpose of that Act are addressed.  The statutory instrument itself 
must be in compliance and recognition of the fundamental rights, but there must be proportion-
ality in respect of that.

It is clearly important that there are constitutional rights and procedures which must be 
protected and observed.  One of those includes parliamentary democracy, one of the ground 
stones, if not the cornerstone, upon which the nation operates.  Second, we have the Executive 
and, third, there are the external means of ensuring that persons do not operate with unfettered 
powers.  In other words, they must operate within the law.

Law must be maintained during any emergency.  To this end it ensures the rule of law and 
ensures that the fundamental rights of individuals are recognised and protected, both through 
internal regulation by the Oireachtas and external regulation by the courts. 

On that subject, access to the courts is a matter of grave public importance and public inter-
est.  In order to ensure that the external checks and bounds represented by civil and criminal law 
are exercised appropriately there must be sufficient funding.  I refer for example to the backlog 
that has built up in criminal courts.  The courts are now trying to get back up and running within 
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the parameters of the recognised regulations, statutory instruments and Acts.  They are trying to 
operate safely but the lockdown has resulted in a backlog of cases.

Chairman: I thank Ms McNally and ask her to conclude if possible.

Ms Maura McNally: I am terribly sorry; I am known for speaking too much.  One of the 
great external checks on statutory instruments and Acts is access to the courts, where persons 
can ensure their fundamental rights are recognised and not trampled upon.  This check can also 
ensure the proportionality of measures taken at any particular time to the emergency we face.  
If the committee members would like to ask me any questions or if the Bar of Ireland can be of 
any further assistance to them, they need only ask.  I thank the committee for this time.

Chairman: I thank Ms McNally.  I now ask Ms O’Boyle for her opening statement.  We 
would appreciate if she could limit it to five minutes.

Ms Michele O’Boyle: Let me begin by thanking the committee for inviting us to attend 
today’s meeting.  We have watched with great interest as the committee has focused on various 
aspects of the State’s response to Covid-19 and we appreciate its work in examining the legisla-
tive framework underpinning that action.

The March 2020 lockdown impacted every aspect of Irish life, including the work of the 
legal profession and the courts.  From the outset of the crisis, the Judiciary, the

legal profession and the Courts Service worked tirelessly and collaboratively to maintain 
the most urgent of services and to restore others insofar as it was possible to do so.  The opera-
tions of Government Departments and State agencies were also severely impacted and I want 
to thank the officials who worked with us throughout the crisis to ensure that vital services 
remained available to solicitors and their clients wherever possible.

April marked a seismic shift in the manner in which justice is administered in the State with 
the commencement of remote hearings.  Recent months have seen a remarkable acceleration of 
the adoption and implementation of technology throughout our profession.  We are all partici-
pants in that change, which is likely to be permanent as many traditional ways of doing business 
are unlikely to return.  This fact has been recognised by the recent addition of the parameters for 
remote hearings to the Statute Book.

As the committee members will know, the State’s legislative response came in the form of 
two pieces of primary legislation which were supplemented and extended by many secondary 
instruments.  While many aspects of Ireland’s response were successful and compared favour-
ably with other jurisdictions, there was a need for clearer communication as

to precisely what restrictions were being imposed, the rationale for those restrictions, 
whether or not they were intended to have legal effect and any sanctions for breaches.  In order 
to assist the committee’s consideration of the legislative response in other jurisdictions, the 
Law Society of Ireland has provided some recent case law as well as detailed information on 
initiatives adopted across Europe.  We hope that this, together with this morning’s input from 
representatives of the profession, will assist the committee in framing the Irish response within 
a wider context.

I now turn to our recommendations.  It is evident, in the face of a pandemic which spread 
with such speed, that no state’s legislative framework - including that of Ireland - could have 
been fully prepared to deal with the challenges which would, and did, arise.  While acknowl-
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edging that everything was moving at speed to address a rapidly changing and uncertain envi-
ronment, there are lessons to be learned and steps to be taken to ensure that, in the event of a 
similar crisis, a number of issues can be better addressed.  In that regard, the society makes the 
following recommendations for consideration by the committee.

Sweeping powers granted under the emergency legislation led to the introduction of regula-
tions which required people to largely remain in their homes and limit social interactions.  This 
impacted on a range of fundamental rights which are protected under the Constitution and the 
European Convention on Human Rights.  We set out the parameters of the Heaney test regard-
ing the proportionality of regulations in our submission to the committee.  While the courts 
may ultimately answer the question of whether recent measures were constitutional in the event 
of a credible legal challenge being brought, and while the situation facing the State in March 
was unprecedented, when interfering in the fundamental rights of citizens, the least intrusive 
approach possible which achieves the required result should always be taken.  Also of note is 
the test established in the Cityview Press case which requires that any regulations introduced 
that flow from, for example, the Health Act 1947, cannot exceed the principles and policies 
expressed in that primary legislation.

Our second recommendation relates to enhancing clarity.  It is a requirement under Irish 
law, EU law and the European Convention on Human Rights that there should be certainty as to 
the nature of obligations placed on individuals.  On some occasions, the communications in re-
spect of restrictions fell short of providing such certainty because the extent and application of 
those restrictions was unclear.  Statements of guidance by Ministers or public authorities which 
purport to regulate the behaviour or activities of private citizens or, indeed, businesses are not 
satisfactory.  If such requirements are considered sufficiently important to be mandatory, they 
should be placed on a satisfactory legal footing to ensure that private citizens and businesses 
can clearly understand what it is that they must adhere to.

The successful use of technology during the crisis and the introduction of a legislative 
framework to facilitate remote hearings paves the way for the Courts Service and the Judiciary 
to offer an improved and more cost-efficient service to the public.  In order to achieve this, 
fit-for-purpose technology platforms must be available to support remote court hearings.  It is 
essential that in developing appropriate systems the Courts Service is not constrained by the 
limitations of its existing infrastructure.

Chairman: I thank Ms O’Boyle and ask her to conclude.  Her opening remarks have been 
circulated to members in advance.  If there are any concluding remarks she would like to make, 
I ask her to make them now.

Ms Michele O’Boyle: It is important for Ireland to continue to invest in the Courts Ser-
vice infrastructure, staff and other resources.  I would also like to refer to the number of small 
recommendations which we also included around attendance at court.  Some courts, particu-
larly the District Court, remain crowded.  However, I take this opportunity to acknowledge the 
enormous and unrelenting work of the presidents of the courts in this endeavour to manage the 
numbers of people, particularly in the District Court where, by its nature, the numbers are large.

As a profession, we, like many others, have had to adjust, adapt and respond quickly to the 
unprecedented challenge posed by Covid-19.  We have been particularly fortunate to have de-
veloped and maintained constructive working relationships with other stakeholders including 
the Judiciary, our colleagues at the Bar, the Courts Service, Departments and State agencies.  
We look forward to continued constructive engagement and collaboration across the myriad 
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evolving issues which we know will continue to challenge all of us over the coming months 
and beyond.

Chairman: I now invite Dr. Kenny to make his opening statement.  I ask the witness to limit 
his statement to five minutes, bearing in mind that the paper he submitted has been circulated.

Dr. David Kenny: I thank the committee for the opportunity to offer evidence today.  I am 
here in my capacity as a co-ordinator of the Trinity College Dublin Covid-19 law and human 
rights observatory, which considers and analyses many aspects of Ireland’s response to the pan-
demic.  As requested by the committee, the observatory made a submission on several aspects 
of public governance, and I will briefly speak to these.

The first matter we would highlight is the general adequacy of our constitutional and leg-
islative system in responding to the pandemic.  Ireland did not declare a constitutional state of 
emergency in response to Covid-19.  The emergency powers in the Constitution are not appli-
cable in a pandemic or natural disaster; they can only be used in a case of war or armed rebel-
lion.  Instead, Ireland very quickly drafted and enacted two pieces of legislation, which though 
framed as emergency measures, do not enjoy special legal or constitutional status.  In spite of 
this, Ireland was able to mount an effective legislative response, with this legislation seemingly 
having been adequate to enable swift and flexible response to this crisis.  There has been no 
credible suggestion that the legislation is unconstitutional.  We note in our submission several 
areas where constitutional objections to proposed measures have been mooted, such as entry 
into private dwellings and the extension of an evictions moratorium.  However, it is unclear to 
what extent it was these constitutional concerns that prevented the taking of these measures, or 
how valid these constitutional objections were.

Therefore, based on this evidence, we suggest that Ireland’s legislative and constitutional 
framework has been adequate to respond to the pandemic, and there is no need for express con-
stitutional emergency powers to react to natural disasters or public health emergencies.

There may be a case for standing public health emergency legislation to allow for a swift re-
sponse to public health crises by the Executive in the event that the Legislature could not meet, 
or was incompletely constituted.  Such legislation would have to have very strict limitations and 
accountability mechanisms such as judicial oversight, time limitations on its use, and a require-
ment for legislative approval of its use as soon as practicable to ensure it could not be misused.

We also highlight in our submissions several possible improvements to the current Covid-19 
legislative response.  The most important is the need for better “sunsetting” clauses or time 
limitations in the legislation.  The best approach, we suggest, would be to render the legislation 
defunct in the absence of express reauthorisation by the Oireachtas for certain specified, limited 
and defined periods.

The second issue we wish to highlight is the need for a return, as a matter of urgency, to the 
full functioning of the Oireachtas and the full operation of the committee system.  This is es-
sential during a time where we have handed over extraordinary powers to the Executive.  This 
committee has done an admirable job in providing scrutiny of the State’s pandemic response, 
but the range of matters that require oversight is simply too broad for a single committee. The 
ordinary committees of the Oireachtas are needed to oversee the effect of a pandemic response 
in discrete areas, while this committee focuses on the impact of the more extraordinary mea-
sures taken, and the overall efficacy of the State’s response.
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The establishment of committees has been frustrated by the apparent inability for the Hous-
es and committees to have remote sittings.  This is based on what we suggest is questionable 
legal advice that remote sittings are constitutionally impermissible.  For reasons that we have 
summarised in our submission, and set out in detail elsewhere, we see very little basis for this 
view.  Given the likely ongoing difficulties of convening frequent in-person meetings with all 
necessary participants, it is essential that remote or hybrid sittings be considered.

Third, we would highlight the need for much greater scrutiny by the Oireachtas of indi-
vidual regulations and the manner in which they have been made.  The two emergency Acts 
give vast power to the Government to make regulations.  This is necessary and, as we argue in 
our submission, constitutional.  Given their extraordinary scope, however, and their potential 
to restrict the rights and liberties of members of the public, these regulations must be closely 
overseen by Parliament.  We would suggest following New Zealand’s example whereby any 
regulation made under these Acts would be “disallowed” and cease to have any effect unless the 
Legislature positively affirms the regulation within ten sitting days.

Fourth, there are several core rule of law concerns in respect of the pandemic regulations 
that we outline in our submission.  One significant problem is the failure to promulgate or pub-
lish regulations in a timely manner.  Ideally, this should be done before they come into effect, 
to allow scrutiny, comment and explanation.  We would recommend a statutory requirement, 
similar to the one found in New Zealand, that regulations be published 48 hours in advance of 
their coming into effect unless there are public health reasons that make this requirement un-
workable.

Another major issue is the failure to properly communicate the content of regulations.  This 
is most problematic in the repeated elision, in State communications, of legal requirements and 
public health advice.  For example, it was unclear to those “cocooning” in the most severe pe-
riod of movement restrictions if they were legally required to remain in their homes; they were 
not.  It has been heavily implied in several instances and fora that the requirement to isolate for 
14 days after travel is a legal obligation.  It is not and never has been.  It might be thought in 
some quarters that this is a useful strategy for ensuring compliance with public health advice 
because people will be more likely to comply if they think they are legally obliged to do so.  
Such a strategy raises serious rule-of-law concerns and has real costs.  It confuses members of 
the public, erodes public trust in communication about the law and is an abuse of State power, 
implying a legal threat that simply does not exist.  We believe this could have long term con-
sequences in terms of public confidence in, and compliance with, legal obligations and public 
health advice in respect of the pandemic.

Once again, we thank the committee for the opportunity to discuss these issues.  I will be 
delighted to answer any questions that members of the committee might have.

Chairman: The first member to speak in this session is Deputy Devlin of Fianna Fáil, who 
has six and a half minutes.

Deputy  Cormac Devlin: My thanks to all the witnesses for their opening remarks and 
statements.  I will turn to Ms McNally first.  She made a lengthy submission to the committee 
in advance of today and we appreciate that.  In her opening remarks, she covered proportional-
ity and necessity arising from the emergency.  It is crucial that the balance is struck, especially 
now as we move away from the more stringent restrictions in society and try to reopen the court 
services.  I have several questions for Ms McNally on this.
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Access to the courts, including the civil and criminal courts, is crucial.  I wish to hone in 
on the criminal aspect first.  Delays have not really been experienced because of the summer 
months and the lifting of the restrictions I have spoken about.  Will Ms McNally give the com-
mittee a flavour of the range and types of cases we are talking about and the breadth of the cases 
that are being held up at present?  What kind of delay are we talking about?  Are we talking of 
a delay of eight or 12 months or longer?  Obviously, it will be all approximate, but I would ap-
preciate any comments.

Ms McNally specifically referenced the Central Criminal Court.  There were statements 
about the Circuit Criminal Court and the Central Criminal Court.  I presume the same applies in 
respect of the Special Criminal Court.  Will Ms McNally elaborate on that matter as well?  Ms 
McNally referred to dates and said that the Circuit Court was returning in September - at some 
point this month.  Has the date been released?

Ms Maura McNally: I will start with the dates and the criminal courts.  The Circuit Crimi-
nal Court recommenced on 31 August this year.  Although September is considered part of the 
vacation period, the Judiciary and the Courts Service announced that the courts would sit dur-
ing September.  Hence, all practitioners are back and available, as such.  The restriction is in 
respect of what is available.  We have to look at the regulations that prescribe the numbers of 
persons who can be in any particular room or building.  With that in mind, for example, let us 
consider the court lists for the High Court for personal injury.  I will use the list for court 10 as 
an example.  In a bracket after the list, the document states that the capacity is ten.  That means 
ten persons.  Only ten persons can go into that court.  We have a judge, a registrar, a legal team 
for the plaintiff, a legal team for the defendant, a plaintiff, a defendant and expert witnesses.  We 
are trying to fit the equivalent of a square peg into a round hole.

Everyone is doing their best to ensure there is access to justice.  Let us consider civil cases 
involving a plaintiff with catastrophic injuries.  The accident could have happened three or four 
years ago.  The plaintiff is trying to get the case on and liability is in dispute.  However, the 
resources are not in place.  By resources, I do not only mean personnel but accommodation for 
the numbers of persons required.  The unfortunate plaintiff may be no longer at work and may 
require specialist treatment because of injury.  Such a person will have to wait even longer for 
the case to be heard and to achieve justice and a reward that will include monetary compensa-
tion for both the injury and to ensure that he or she gets the appropriate treatment, etc.  Bearing 
that in mind on the civil end it affects all civil cases.  We are limited by what the infrastructure 
will physically allow.  In respect of the criminal cases, criminal courts cases are moving out 
of Dublin because of the limited capacity of the Criminal Courts of Justice.  For example, to 
try to address its backlog, it is moving to courthouses such as Castlebar.  The knock-on effect 
of that in Castlebar is that the Circuit Court cases and the District Court that would normally 
sit there have to move and make room for those particular cases, which are murder cases, rape 
cases, etc.  They are moving to sit in Kilkenny and in Cork from buildings that 12 months ago 
could accommodate every type of case.  Under the regulations the courts must adhere to the 2 m 
distance and suddenly a building that could cater for 100 people six months ago can now only 
cater for 20.  This is a logistical issue that we acknowledge and appreciate the Courts Service 
and Judiciary are trying to address.  The only means of appropriately overcoming this is proper 
investment in the infrastructure, by which I mean the rental of buildings.  If, for example, a 
court wants to sit in Carrick-on-Shannon, Drogheda or Mullingar, the courthouse will not be big 
enough to accommodate it and so the jury would have to be brought to a ballroom somewhere 
so that it can be impanelled.  A safe room will also be required.  All of this requires monetary 
investment in the court system.  
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The issue of backlogs was raised.  The parties that can address this with greater accuracy 
are the Department of Justice and Equality and the Courts Service.  We know anecdotally that, 
on average, there are between 900 and 1,000 criminal cases per year.  Since the pandemic com-
menced, March until now, which is six months, there have been little or no sittings.  On top of 
the 12-month backlog in respect of 2019 there is now an additional backlog arsing from the 
lack of court sittings during the past six months in which there were no court sittings.  This has 
to be addressed, not only in respect of civil cases but in respect of criminal cases because from 
the criminal perspective particularly there are two issues.  It is the rule of law that those who 
break the law should be appropriately brought to court and addressed and, also, the victims of 
incidents of crime are entitled to have their day in court.  There are also persons who feel they 
are being incorrectly brought before the courts, who have the right to have their fundamental 
rights protected and the right to be defended.

Deputy  Cormac Devlin: I thank Ms McNamara for her intervention.  I am sure our wit-
nesses are familiar with the proposal from a few years ago to have all of the District Court 
sittings moved to the Criminal Courts of Justice building.  Thankfully, that did not happen to 
the extent to which the Courts Service wanted it to happen because we would be in a totally 
different situation now.

Ms O’Boyle touched on the remote court hearings and the success in that regard.  We are 
all learning in this new era.  Does Ms O’Boyle believe that remote hearings will remain post-
Covid?

Ms Michele O’Boyle: The remote hearings have been a success, in the main because of 
the willingness of all of the stakeholders to make that happen.  We did have trial court hearings 
during the summer.  Ms McNamara referenced the difficulties in terms of the infrastructure and 
the capacity of the courts.  If we are to ensure access to justice going forward we will have to 
adopt a model of remote hearings.  Currently, there are remote hearings for some call-overs of 
court lists.  There are some matters that can certainly be dealt with which do not require a court 
hearing.  Judges’ time can be more usefully used in dealing with contentious matters rather than 
matters which could be dealt with remotely, including call-over lists and so on.  Going forward, 
if there is appropriate investment in the correct infrastructure it is the way forward.  It will assist 
in the access to justice and, possibly, cheaper running of the Courts Service.

Chairman: The next speaker is Deputy Martin Kenny from Sinn Féin.  Deputy Pa Daly will 
come in on the second round.

Deputy  Martin Kenny: I thank the three contributors for their opening statements, which 
were most informative.  I will first focus on the matters raised by Dr. David Kenny on the scru-
tiny or otherwise of legislation, where that has brought us and the difficulties arising from all of 
it.  I believe the witness mentioned Australia, where regulations are published 48 hours before 
coming into effect, meaning there is a small period when people can examine them.

I suggest that regulations should have a type of “pre-regulation scrutiny”, similar to our nor-
mal process of pre-legislative scrutiny.  It would be appropriate for a committee of the Oireach-
tas to look at regulations as they came into play.  We have seen this aspect has been the most 
difficult for the vast majority of people, who see regulations coming into effect where common 
sense does not apply.  This has caused some upheaval.

I made the point in an earlier session that one of the key issues is to have unity of purpose, 
not just politically but among everybody in the community.  This means all sections of society 
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working together for the common good while recognising that certain aspects of their liberty are 
being denied or curtailed to some extent.  At least if it is for a purpose, people will buy into that.  
However, what happens if regulations do not make sense to people?  In places like my county of 
Leitrim, we have very low numbers of Covid-19 but people cannot even go to a football match.  
People do not see any sense in that.  The regulations require a sense of scrutiny that should be 
public, so people can see it happening and know what is going on.  They could understand the 
arguments and counterarguments.  Do the witnesses wish to comment on that?

There is also the matter of courts.  Many of the difficulties we have faced with the regula-
tions around Covid-19 restricting people’s movements and ability to carry on what was con-
sidered normal life have been exacerbated by the fact that so much of society and the systems 
out there were already under stress and in difficulty.  We saw it in our education system, which 
had overcrowded schools and high pupil-teacher ratios.  There were difficulties with school 
transport prior to this.

In our courts, people from impoverished backgrounds found it very difficult to access the 
criminal justice system.  We have all come across cases in which people may have been entitled 
to take a case further.  My colleague has mentioned how somebody taking a case because of 
injury is likely to settle early because he or she might not have the money to wait for the case 
to be heard.  Such positions are being exacerbated by what is happening now and there should 
be an acknowledgement of that.  This crisis also creates an opportunity to look closely at such 
matters and see how we can bring solutions that would be sustainable after Covid-19.  The real-
ity is we will have to learn to live with the virus and move forward in that way.

Dr. David Kenny: I thank the Deputy.  The jurisdiction I referred to was New Zealand, 
which requires as a matter of law that regulations be published in advance unless there is some 
pressing public health reason that this cannot be done.  I agree that a form of pre-legislative 
scrutiny for regulations would be even better, if possible, although I am operating on the as-
sumption this may be difficult when considering the time available for the making of regula-
tions.  Such a practice would nonetheless be ideal to encourage better understanding and public 
communication about the content of regulations.  Availability and scrutiny in advance of imple-
mentation would help with that.

Again, following the example of New Zealand, the idea of defaulting regulations if they do 
not receive ex post parliamentary approval would be of benefit.  There has been some improve-
ment in our regulations.  The most recent major set, the temporary restriction No. 4 regulations, 
as they might be called, were published on 31 August but they were not to come into force until 
3 September.  At the same time there was a long delay in what was essentially the public an-
nouncement of the regulations, as we were told they were coming in the middle of August but 
it took two weeks for them to arrive.  We have made some progress, but there is more progress 
to be made in terms of giving people notice that these regulations are being introduced and 
also acting swiftly to ensure we have the proper law in place for the restrictions that we want 
to enforce.

Ms Maura McNally: Mr. Murphy has his hand up.  He has not spoken so I should shut up 
for a moment.

Mr. Ken Murphy: I know a member of the Bar is chairing this committee but I do not know 
if Ms McNally is chairing the session here.

I wish to comment on this in response to Deputy Martin Kenny and to express full support 
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for that proposal.  It is thematic in the Law Society’s submission that the issue of being able to 
identify what is law and what is guidance and the difference between the two and the potential 
for sanctions for breach of the law is essential.  There is confusion in this regard.  I wish to 
clear up some confusion, if there is any, regarding a headline in The Irish Times this morning 
which seemed to suggest that it was a Law Society suggestion that the confusion between the 
two had been deliberate by the State.  The Law Society is not suggesting that; it is not part of 
our submission.  However, we think that just as the law always strives for certainty, inevitably 
in circumstances where there was an enormous need for speed of response, which the State 
rose to admirably during those crisis weeks and months, there was some absence of certainty in 
the capacity of the public to be able to distinguish what was law and what was guidance.  We 
are not suggesting there was a deliberate confusion of the two by the State or any organ of the 
State, but we believe, and this is thematic of the society’s submission, that for the future there 
should be greater clarity.  We say in the submission there is a need for clearer communication as 
to what restrictions are being imposed, the reasons for them, whether they are intended to have 
legal effect and the sanctions for breaching them if they are legally binding.  A consequence of 
an absence of that is confusion and, potentially, resentment due to that lack of clarity.

Chairman: Thank you, Mr. Murphy.  Does anybody else wish to contribute on Deputy 
Martin Kenny’s contribution?

Ms Maura McNally: I wish to comment on two points.  As the Chairman said in his open-
ing speech this morning, we have two types of legislation.  There is primary legislation, which 
is the Acts and statutes.  Then there is secondary legislation, which is the statutory instruments 
or regulations.  Anything thereafter is simply guidance.  It does not have the effect of law.  There 
can be no penal sanction in respect of a purported or alleged breach of guidance.  You said that 
earlier, Chairman, and I wanted to emphasise it so there is no doubt about it.

I wish to return to the issue of the remote hearings.  One of the basic precepts of our de-
mocracy and Constitution is access to justice.  Not only must justice be done, it must be seen 
to be done.  That includes in criminal cases the rights of victims to appear in court and address 
the court.  It is the right of the parties to be present.  Remote hearings are good in certain in-
stances, but they are not the cure-all or panacea they are being made out to be.  People want to 
be in court.  There are certain instances where one must literally see the whites of their eyes, 
the verbiage and the behaviour of persons, not only what they are saying but how they are say-
ing it.  One needs to be able to read people and see how to read them.  That is one of the things 
about having people, our citizens, in court.  In most criminal cases members of the public are 
allowed into the court to see cases being run.  It is similar in civil cases.  Restrictions would 
arise in respect of minors being involved and so forth, but leaving that aside justice has to be 
done and has to be seen to be done.  In paperless cases, the ones that require people to stand up 
and speak, be heard and to have their say in court, the remote hearings will not work in those 
instances in our submission.

Deputy  Martin Kenny: I thank the witnesses for their contributions.  The point that Ms 
McNally made about justice being seen to be done is vitally important.  There are clear prob-
lems that remote hearings throw up for people.  Traditionally people want to have their day in 
court and if they are not actually allowed to be in court, they do not feel that this has happened.  
They also do not understand why it is not happening.  This bring us to a broader point regard-
ing the Covid-19 situation.  In reality, the public must have confidence in whatever regulations 
we introduce, whether in the form of guidelines or measures with penal sanction.  That is at the 
core of all of this and building that public confidence will require a level of leadership from ev-
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eryone, not just from politicians but from various other sectors too.  In that context, I commend 
the Bar Council and various other agencies for the work they have done to try to build public 
confidence, bring people along and help people to understand what has to happen here and how 
we have to try to deliver for everyone.

The issue that comes to mind immediately is how the infrastructure that is in place can 
be improved.  Improvements to the infrastructure is one aspect and another is changes to the 
regulations to allow larger numbers to attend in certain circumstances.  In general as we move 
around the Houses of the Oireachtas, apart from when we are in our seats or speaking, we wear 
masks to reduce the danger of spreading the virus.  If guidelines were stricter in that regard then 
perhaps some of the buildings which were described as small and cramped with limited access 
could be reassessed in the context of the provision of court services.

Deputy  Colm Burke: I thank the witnesses for their presentations and submissions.  I also 
thank them for the work they are doing within the legal services area.  It is important that there 
are checks and balances between the Executive, the Legislature and the courts.

I wish to deal with the issue of regulation.  As someone with a legal background I, along 
with a colleague, was involved a number of years ago in identifying the fact that there was no 
supporting legislation for a regulation introduced 20 years previously.  As a result of highlight-
ing this, emergency legislation was brought before the Dáil and Seanad and passed in three 
days.  The President of the day referred that legislation to the Supreme Court where it was ruled 
unconstitutional.  As a result, over €400 million had to be refunded to people.  The regulation in 
question was in place for over 20 years and even though one element of the health service had 
received an opinion from a senior counsel advising that it was not in order, nothing was done 
for 20 years until we highlighted it.

In terms of what has occurred since March of this year, what do the witnesses believe we 
should do now in terms of the many regulations that have been put in place, not just in relation 
to health but in other areas as well?  Do they feel it is time to look at the issue of regulation in 
the context of checks and balances and making sure the Executive has not exceeded its powers 
in bringing forward regulation without adequate scrutiny?  When bringing in a regulation the 
Executive is very slow to put a time limit on it because it is afraid that the expiration of the time 
limit will not be flagged and issues might arise as a result.  Therefore there has been a reluctance 
to include time limits on regulations.  What is the view of the witnesses on this issue, given 
that the same level of scrutiny has not been possible in the Oireachtas over the last six to eight 
months?

Chairman: Who should answer first, Deputy Burke?

Deputy  Colm Burke: The Bar Council please.

Ms Maura McNally: As I stated and was outlined by the Chairman, the primary legislation 
is the Act and the secondary and supporting legislation is the statutory instruments and regula-
tions.  They are the means by which the principles, purpose and aim of the Act can be put into 
effect.  The supporting legislation can never go outside the parameters of the Act if it is to be 
lawful.  In other words, if an Act is about making sure all cars are blue, one cannot bring in a 
regulation or statutory instrument that states cars can be blue and white because the Act had a 
specific aim.  The purpose of secondary legislation is to ensure the primary aim in the Act is ef-
fected properly, proportionately and within the bounds of the Constitution and recognised law.
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The Deputy referred to a regulation from approximately 20 years ago.  I think he is asking 
about how one reviews regulations.  Although the Bar of Ireland does not have a view on that 
issue because it is a matter for the Legislature, it appears logical that the stakeholders and par-
ties involved should be aware of the possible ramifications and repercussions of regulations as 
well as of primary Acts.  In other words, if an Act is about cars and a regulation is to be brought 
in, then surely one should ask car manufacturers, licensed taxi drivers, car mechanics and others 
with an interest in the matter to consider it and make submissions.  It is a matter for the Oireach-
tas as the Legislature to decide how it will do that.  It must be done in a constitutional fashion 
and as a means of promulgating and pushing forward the original Act.  I hope that answers the 
question.

Deputy  Colm Burke: Does Ms McNally believe that due to the events of the past six 
months in particular, the usual level of scrutiny was not present and, as such, that all of the 
regulations brought in since 1 March, for example, should be listed in the next six months to see 
if there are any that need to be reviewed to ensure they do not give additional powers or proce-
dures that are not covered by legislation?  That is my real question.  When there is an emergency 
situation, things can happen whereby not all the t’s are crossed and not all the i’s are dotted.  Do 
we need to be careful in respect of such issues in this period?

Ms Maura McNally: From the perspective of the Bar of Ireland, we are the party that 
would be engaged if there was a judicial review or a challenge to the constitutionality of pri-
mary legislation or secondary legislation.  However, it falls to the Legislature when it comes to 
determining the framework and whether the Minister, in invoking or signing into law a particu-
lar statutory instrument or regulation, is correct and appropriate.  As I stated, under section 5 of 
the health Act, for example, one has the right to bring matters back for review.  A citizen or other 
interested party can bring a challenge to the courts, which is the other means of checking and 
ensuring that things are constitutional.  I do not wish to go back over old ground by addressing 
access to the courts, justice and the infrastructure, but this is not a matter for the Bar of Ireland.  
It could be addressed by the Law Society or the Covid-19 law and human rights observatory of 
Trinity College, Dublin, which, unless I am mistaken, is carrying out a review of the various 
statutory instruments and Acts.  From the perspective of the Bar of Ireland, it is not our role to 
do that.

Deputy  Colm Burke: On the issue of remote hearings and, in particular, mental health 
tribunals and family law courts, are there issues of which Ms O’Boyle is aware which need to 
be looked at again with regard to trying to improve what can be done in some other court areas 
in respect of court hearings?  What level of improvements could be put in place to try to assist 
people to ensure that all proper procedures are being followed to ensure that there is fairness in 
how decisions are arrived at?

Ms Michele O’Boyle: In remote hearings in family law matters, for example, there have not 
been contested hearings, there are matters around consent.  It is a bit early to say what the issues 
are but I expect that the matters there are not unique to family law.  Confidentiality is always an 
issue in remote hearings and ensuring that the platform is a secure and safe environment.  Mr. 
Murphy might like to add to that.

Mr. Ken Murphy: The remote hearings commenced in April on the initiative led by the 
Chief Justice, particularly in the Court of Appeal and the Supreme Court which are appellate 
courts.  In many ways, these are more suited for remote hearings because they are more a fo-
rum for legal argument than for evidence.  It has worked very successfully there.  Among the 
issues has been whether the technology used for the remote hearings in the Supreme Court, 
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High Court and Court of Appeal is as it should be because the technology being used was never 
designed for court hearings but for meetings.  There were problems with it and the Law Society 
was happy to engage with the Bar, the Courts Service and others to try and set up better techno-
logical platforms.  As the president of the Law Society has said, a lot of reviews of procedural 
matters are taking place by remote hearings now.  We have followed the ongoing debate in the 
United Kingdom, which is having a similar experience to us, on how well remote hearings can 
work for evidence-based, witness-based cases.  It is likely to be more problematic.  The Law 
Society believes this is the way of the future for some cases.  I agree with the chair of the Bar 
Council.  I am in no way convinced that it is the way of the future for all cases.  We should not 
go backwards now that we have come in an accelerated way to where we are.  

One problem which the Courts Service suffers now is a cut in its income.  Much of its in-
come in the course of an annual financial year comes from certain types of applications which 
are made to court, such as special licensing applications.  That income has been almost entirely 
lost.  The Courts Service is suffering from deficiencies of income which is impacting its ca-
pacity to upgrade technology and, as the chair of the Bar Council suggested, to hire premises 
outside of court rooms to assist their use.  There are real issues of investment both on the tech-
nological side and general support for access to justice in the courts system.  I am sure that the 
Courts Service would make this point were it here, and I wish to make it on its behalf.

Chairman: We are out of time, I will bring the Deputy back in at the end.  Deputy Leddin 
is next.

Deputy  Brian Leddin: I congratulate Ms McNally on her recent appointment.  I will fur-
ther the discussion begun by Deputy Burke on access to justice with remote hearings, particu-
larly in the case of litigants who may not have Wi-Fi connections or those who have disabilities.  
Ms O’Boyle or Mr. Murphy might speak to this and I am also interested in the views of Dr. 
Kenny and Ms McNally.

Ms Michele O’Boyle: While the Courts Service and the Judiciary have done a remarkable 
job in facilitating remote hearings using an infrastructure which in many respects does require 
reinforcement and upgrade, it is important that a stronger technological platform is made avail-
able to support the remote hearings.  It is also important that the Courts Service invests in 
technology in a technologically neutral way to ensure Ireland can take advantage of emerging 
technology in a rapidly changing environment.

Mr. Ken Murphy: We could add that this is happening all over the world.  Remote hearings 
are now happening in many other jurisdictions from which we can learn.  The justice system 
should be investing in this because it is the way of the future - not for all cases and perhaps not 
even for a majority of cases, but for many cases.  Ireland is seeking, with the backing of the 
Government, to present itself as a forum for the resolution of international disputes of all kinds, 
particularly major international commercial cases.  Such disputes may have no particular con-
nection with this jurisdiction but Ireland could be a useful forum for their resolution.  As such, 
having cutting-edge technology in our courts is the way to go.  The Law Society of Ireland 
unhesitatingly recommends having cutting-edge technology in our courts to facilitate remote 
hearings.

Ms Maura McNally: The issue of remote hearings is a concern of the General Council 
of the Bar of Ireland.  Deputy Kenny may not be aware that I am from Leitrim, but he will be 
aware that the broadband there leaves a lot to be desired.  We have members in Donegal and 
we are lucky if we catch every tenth word they say.  Broadband capacity, and the investment 
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in the infrastructure required therefor, has been dismal.  Broadband capacity outside of Dublin 
and certain built-up areas is limited.  Capacity is Dublin-centric to a degree.  If a practitioner is 
trying to run a case in Galway, Mayo, Donegal, Kerry or some of the islands off the coast, his 
or her chance of an appropriate remote hearing using the current technological capacity, which 
has purportedly been the object of investment, is limited to say the least.  It is abysmal.  It is fine 
once one passes a certain point on the M4, the M7 or the M9.  I do not wish to be geographical 
but outside a certain area remote hearings just do not work.  That applies to every type of case, 
not just those in which remote hearings could work, that is, cases with preliminary applications 
for which only the lawyers are needed and not the plaintiff or defendant.  Even in those cases, 
the practitioners cannot be heard.  The signal breaks up.  When talking about the panacea of 
remote hearings, we have to look at the circumstances that actually prevail in this country.

Deputy  Brian Leddin: I thank Ms McNally.  That is a very well-made and important point.  
Would Dr. Kenny take a particular position on the issue as an academic in this area?

Dr. David Kenny: I fully agree with all the concerns raised by my colleagues but there 
is one point I would add.  We will eventually have to give more careful consideration to the 
requirement for public access to justice, that is, the need for justice to be administered in pub-
lic and for the public to see justice being done.  It will be important for any system of remote 
hearings to provide for that need in an ongoing way.  We must also consider that making court 
hearings available online, and therefore much more accessible, raises privacy concerns.  I refer 
to the details of people’s lives that can be aired in a court hearing.  For that information to be 
heard by a few people who choose to come to court to hear it is quite different from making it 
available online on a lasting basis.  We will have to consider those concerns if we wish to move 
permanently to online hearings.

Deputy  Duncan Smith: In our first session this morning there was a lot of discussion of 
the proportionality of the legislative response to the Covid-19 crisis.  I would like to direct my 
question to Dr. Kenny first and then allow the other witnesses to answer.  Overall, how do the 
witnesses rate Ireland’s legislative response in terms of proportionality to the seriousness of the 
pandemic?

Dr. David Kenny: That is a great question.  The legislation did a reasonably good job in a 
number of respects.  It did a good job in giving enough power to the Executive in terms of hav-
ing to respond incredibly quickly in a situation where convening the Legislature was potentially 
impossible.  At the same time, as both my colleagues have said, it did so in a way that attempted 
to restrict that power, in particular with what we call principles and policies, which is the idea 
that the legislation guides Ministers in making regulations and does not leave them at large to 
do simply anything they wish.  The Health Act, in particular section 10, has a really extraor-
dinary power to make regulations that can affect people’s lives, livelihoods and fundamental 
rights, but it attempts to direct the Minister in how to use that power.  It has a very detailed list 
of considerations the Minister must take into account and a further list of things the Minister 
may take into account.  In doing that, it attempts to direct and guide the use of those powers.  
The legislation did a reasonably good job in that respect.

Also in terms of individual regulations made under the legislation, Ireland has wisely erred 
on the side of trying to use advice rather than coercive measures, particularly for some of the 
more personal restrictions we have placed on people.  The concern that has been raised a few 
times here is that this well-intentioned soft approach may occasionally have gone too far, where 
things were being treated as if they were law but in fact were just guidance.  Overall, I think 
Ireland has responded reasonably well.  Many commentators who have commented for the 
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observatory in Trinity have agreed, but there is always scope for improvement and additional 
oversight.  We have to be wary of how these powers are used in the medium term if these ex-
traordinary measures are to remain in force.

Deputy  Duncan Smith: I thank Dr. Kenny.  Do any of the other witnesses wish to respond 
to the question in the short time we have left?

Mr. Joseph O’Sullivan: As we said in our written submission, the legislative framework, 
namely, primary legislation followed by regulation pursuant to it, seemed to be effective in 
bringing in emergency and important measures that were communicated to people.  The ques-
tion as to proportionality is ultimately a matter for the courts to determine in any particular chal-
lenge.  It will depend on the circumstances in which any such challenge is made as to whether 
the regulations and measures are found to have been proportional.

Coming back to our initial point, while many areas of public life were effectively not able 
to work during the period of the pandemic, the courts were operational and did work.  That was 
very important in the sense that any issue about proportionality or any challenge to the legisla-
tion or regulations could be brought before the courts, as did happen in the one High Court chal-
lenge there has been to date.  It was important in terms of Ireland’s response to the legislative 
framework and within that framework that the courts were available and continued to be so.  It 
was very important and in that sense the Irish response was very effective.

Ms Michele O’Boyle: I agree with my colleagues that in terms of the Irish response we did 
a reasonably good job given the unprecedented nature and scale of the crisis and the speed with 
which it has evolved.

Deputy  Richard Boyd Barrett: I thank the contributors.  I very much welcome the part 
of the Law Society’s submission which suggests action should be taken to accelerate the end 
of direct provision and the suggestion in terms of ensuring the resources necessary for social 
distancing in overcrowded in housing conditions.  That is very positive.

Following everything that has been said about confusion over legal requirements as against 
guidance, about the need for proportionality, if I understand correctly, and about the need for 
things to be clearly communicated and so on, the witnesses may know there is a motion in the 
Dáil to deal with section 31A of the Health Act, which gives sweeping powers to the Minister 
for Health, and the statutory instrument which relates to things like limiting numbers at gather-
ings in homes and various other restrictions.  Do the witnesses believe that those emergency 
amendments to the Health Act, and this statutory instrument, are problematic legally and that 
they sail close to the wind or beyond the boundaries they think need to be observed around le-
gality, constitutionality and ensuring there is public trust in the laws and regulations being used 
to deal with Covid-19?

I would also like some clarity on the next issue.  I very much believe that people should 
adhere to rational public health guidelines.  Several of the witnesses made observations about 
the need for the Oireachtas committees to function, the legal system to function and so on.  The 
right to protest is also a very important part of the functioning of our democracy.  People who 
refuse to socially distance on protests and who do not wear masks are utterly reckless but I also 
believe that it would be completely wrong - and I am not even sure what the legal position is 
at the moment - to prevent protests where people socially distance and wear masks, given the 
importance of the right to demonstrate and to protest in a functioning democracy.  I would like 
to hear the witnesses’ opinions on that.  What are the constitutional and legal powers now?  Has 
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the Garda the right to stop protests?  I will give one example but will not mention the group 
involved.  One group was planning a protest soon and were told by An Garda Síochána that if 
they organised a protest they would all be arrested.  This was despite the fact they had made it 
very clear they were going to socially distance, wear masks and control numbers and regulate 
the protest.  They were just told “No, if you go ahead we will arrest you.”  Has the Garda the 
power to do that?  Do the witnesses believe this to be proportionate?  Does it relate to any of the 
concerns the witnesses have expressed?

Mr. Ken Murphy: I will deal first with the part of the question on public protest.  Public 
protest is an essential part of democracy like many of the other things we are talking about here.  
If it is to be restricted then any restriction on it must be necessary and proportionate, as would 
be required by law.  Whether that is the case or not in any particular instance then becomes a 
matter on which ultimately, on evidence, a court might have to decide as to whether a restriction 
on public protest, which is essential to democracy, was necessary and proportionate.  I am not 
really expressing a view on that and I speak in general terms.

Part of the Law Society of Ireland’s submission has under a heading a discussion on house 
parties, which is something else the Deputy referred to.  The proposal to empower gardaí to 
enter private dwellings with a view to enforcement of Covid-19 regulations is of some concern 
to the society, as we have said in our submission.  Criminal statutes that provide for powers of 
entry by gardaí into private dwellings generally have safeguards that require certain precondi-
tions to be met.  The Oireachtas has generally provided that powers of entry into private dwell-
ings are reserved for the investigation of serious offences, for example, an arrestable offence, 
whereby the penalty for such an offence is a penalty of five years imprisonment or more.  Again, 
without expressing any definitive view on it I conclude with a sentence from our submission 
which states that the society cautions against introducing powers which are normally reserved 
for the investigation of serious criminal offences for the purpose of enforcing what are, in effect, 
health regulations.

Deputy  Richard Boyd Barrett: With regard to SI 326 of 2020, which deals with issues 
such as the number of people gathering in private dwellings, does the Law Society of Ireland 
believe there is, at least, a question mark over the legality or the constitutionally of these kinds 
of provisions?

Mr. Ken Murphy: Clearly, the Constitution provides protection for the dwelling houses 
or homes of citizens.  The circumstances in which that can be violated are highly restricted.  
Again, it becomes a question for argument as to whether the power being introduced and the 
circumstances for which it is being introduced amount to a necessary and proportionate re-
sponse.  I simply pointed to something that was in the submission of the Law Society of Ireland, 
which all Deputies received.  It was no more than an expression of concern, not a definitive 
expression one way or another that we are for or against it.  We are simply saying there are legal 
concerns about this.

Deputy  Richard Boyd Barrett: Am I out of time?

Chairman: Yes, but I will try to bring you in at the end, Deputy.  The next speaker is Deputy 
Shanahan.

Deputy  Matt Shanahan: My thanks to our guests today.  I will go back to the point raised 
some moments ago on the powers of gardaí.  The main tenet coming across from the submis-
sions is that we must have robust constitutional oversight, albeit some of the recommendations 
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were probably not well understood early on.

The issue of house parties occupied a good portion of time in the national media yesterday, 
especially in college towns and cities.  Obviously, we cannot blame young people for congre-
gating and so on.  However, if we accept the rationale that we have allowed emergency powers 
to be implemented on public health grounds, then why the reticence among the deputations in 
terms of giving a legal requirement to gardaí to be able to go in and disrupt such parties to try 
to stop the transmission of disease?

Dr. David Kenny: We can speak to that and answer the previous query as well.  It is impor-
tant to say the most recent regulations do not provide for a power of entry.  They make it clear 
that under the regulations it is not lawful to organise a gathering, but no criminal sanction is 
attached.  It is not a penal provision.  It has been described in some quarters as a civil offence, 
but it has been pointed out that this is not something really known to our law.

We were asked to consider that and whether it should be allowed.  As the Law Society of 
Ireland representative has said, there are serious concerns in terms of the constitutional protec-
tion of the dwelling.  We have talked a good deal about proportionality today.  The key thing 
about proportionality is that context is key.  If a severe public health need could be shown, 
something might be proportionate while it might not be if that evidence cannot be presented.  
That is why it is difficult to speak in general terms about this.  It really depends on the evidence 
that can be presented for such an extraordinary power to be necessary.

What we can say is that there is certainly a credible constitutional objection to such a power 
of entry, not that it is certainly or definitely unconstitutional.  It is for these Houses in debate to 
work out whether they believe that the evidence and threat is sufficient if that comes forward 
as a proposal.

We have been saying repeatedly that there is a need for oversight of regulations.  Perhaps 
it is essential that the primary legislation allows for some broad regulations which may even 
include making a civil offence relating to the establishment of dwellings.  However, we would 
need primary legislation to create a search power and then there would be Oireachtas oversight.  
We need Oireachtas oversight of these regulations as well because they are significant.  Some of 
the most significant rule-making in this pandemic has been done by regulation.  It is important 
that this oversight is in place.

Deputy  Matt Shanahan: I agree with Deputy Boyd Barrett in terms of the comments 
about direct provision centres.  Has the Law Society of Ireland or any of the other legal people 
represented at the committee looked at trying to short-circuit the asylum process?  One of the 
problems we have is that there are several people in the country who have been here for a long 
stay and who are trying to have their status recognised.  That is leading to the increased num-
bers.  Obviously, there is an increase in applications and in numbers.

Ms Maura McNally: Everyone is pointing the finger at me.  Unfortunately, that is not a 
matter for the Bar Council of Ireland or the Bar of Ireland.  As I have said, it is up to the Execu-
tive and the Legislature.  Then we have the final check, which is carried out by the courts.  We 
need to consider the system and how it operates.  If there is a fundamental breach of a person’s 
rights in respect of the operation of the system, then the Legislature, during the course of its 
debates in the two Houses, has the power, authority and ability to address it.  The outside check 
is through the courts, through a challenge or judicial review.  The Bar Council of Ireland has no 
input into that.  Perhaps the Law Society or Trinity College, which have been carrying out the 
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overview, may have an observation in respect thereof.

Dr. David Kenny: I can briefly comment to say that it obviously is within the power of the 
Oireachtas, in legislating on a matter like asylum, as to whether the Houses believe there is an 
extraordinary need to expedite applications, set up a different system or even create some sort 
of blanket rule granting people a particular leave to remain or some other status because of the 
exigencies of the pandemic.  Those are powers that the Houses have, and, I think, something 
that is worth considering in light of the problems that have emerged.  However, it would be 
entirely for the Oireachtas to determine if that is something that is worthwhile.

Deputy  Matt Shanahan: I thank Dr. Kenny.

Chairman: I thank Dr. Kenny.  The next speaker is Deputy Durkan.  Is Deputy Durkan go-
ing next or is it Deputy Carroll MacNeill?  Yes, go ahead.

Deputy  Bernard J. Durkan: I thank the Chairman and I welcome the witnesses.  I have 
a couple of questions.  I have no legal expertise so I speak as a lay person.  To what extent do 
the witnesses believe that people use their own common sense in determining what is best at 
a particular time in the context of the Covid pandemic?  Is it reliable?  I suggest that it is not 
and that recent events, particularly those in the past in the past month, have shown that people 
do not necessarily decide in favour of what might be in their interests or the interests of those 
around them.  That is one question.

My other question relates to the point that has just been raised in the context of direct pro-
vision.  I have with the cases of many people in direct provision over a long number of years.  
This issue has come to the fore in recent times.  The Legislature may well decide on alternative 
ways and means of housing people, but that takes time.  In the interim, what should legislators 
do?  If, for example, people are living in close proximity in direct provision, how can we change 
that?  In my constituency, almost 8,000 families on the local authority waiting lists, and at least 
double that number again, are awaiting private housing of one kind or another.  In those two 
circumstances, do the witnesses have any advice to give as to what legislators might find it pos-
sible to do to accommodate both sets of people?  I will take answers from anybody.

Chairman: Does Deputy Durkan want to specify who he would like to answer first?

Deputy  Bernard J. Durkan:  I am only going to use five minutes anyway so-----

Chairman: Yes, but who does the Deputy want to answer the question?

Deputy  Bernard J. Durkan: Whosoever wishes to respond.  I am willing to entertain an-
swers from all and sundry.

Ms Maura McNally: I thank Deputy Durkan.  I will jump in here; I might as well.  Again, it 
will sound as if I am going over old ground from the perspective of the Bar of Ireland but direct 
provision is a system that has been brought into effect under statutory provisions and primary 
legislation, namely, Acts and statutes.  The checks and bounds on that are via local government 
Acts, for example, and also through the Legislature, that is, the Dáil and the Seanad.  Our role 
would only come into play if an individual brought a constitutional challenge.  We would bring 
a constitutional challenge if briefed so to do.  In the context of the how a system should be put 
into place or what should be involved in the statute - the primary Act - or the statutory instru-
ment, that is not for the Bar of Ireland to dictate or anything of that nature.  It is an Oireachtas 
issue and also, possibly, an issue at local government level.  I will defer to my colleagues here.
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Dr. David Kenny: I thank the Deputy.  To address his first point briefly, he spoke about the 
reliance on people’s common sense.  That is what we do when we issue public health advice - 
we try and persuade people to make the right choices.  However, I also think that the reason we 
have a system of laws is because we do not think that people’s common sense is always reliable 
and we sometimes replace it with a diktat about what has to be done.  Since that is why we have 
legal regulation, both in the pandemic context and generally, it is very important that we try to 
use persuasion and advice to guide people’s behaviour.  We must also not be afraid to use the 
law to try control that, while always maintaining proportionality and respecting human rights 
and constitutional imperatives when doing so.

I will comment briefly on direct provision.  It is worthwhile looking into this.  Replacing 
direct provision has been a matter of significant discussion for some time.  It would seem, 
perhaps, like it would be worthwhile for the committee to have some direct discussions with 
stakeholders such as the Irish Refugee Council and the Movement of Asylum Seekers in Ireland 
in terms of what might be done in the short term to remedy the situation.  Unfortunately, it is 
beyond my expertise.

Mr. Ken Murphy: I will respond to the comment from Deputy Durkan on common sense.  
It is an old joke but it is still true that the problem with common sense is that it is not all that 
common.  Common sense can only be based on information.  It depends on what information 
people are given so that they can make a judgment which they instinctively feel is a common-
sense judgment.  As Dr. Kenny correctly says, the law must underpin that ultimately because 
common sense will not be followed by everyone.  We have all seen the circumstances where 
common sense has been flouted.  That is where law comes in.  It is to ensure some certainty.

The question of direct provision was raised.  Again, I agree with the others.  The reason 
there was such stunned silence from this room following the question is because we are not 
used to being asked such questions.  It really is a matter for legislators.  It is for those in the Se-
anad Chamber, not those in this room, to work out how direct provision can be ended.  Deputy 
Boyd Barrett welcomed the Law Society of Ireland’s submission.  We have welcomed the com-
mitment in the programme for Government to end direct provision.

Deputy  Bernard J. Durkan: I have no wish to become part of the advertising campaign 
but there is an advertisement on television which says that if we leave children to their devices, 
they might never leave their devices.  It is an interesting advertisement.  I agree that if we leave 
it to the common sense of people to make up their minds, they generally might make up their 
minds in favour of what suits their objects at a particular time.  For that reason, it is unreliable.

Chairman: We will bring in Deputy Pa Daly and then Deputy Carroll MacNeill.

Deputy  Pa Daly: My thanks to the three people who made submissions.  I will address my 
first question to Ms McNally.  I congratulate her on her recent appointment as chairperson of 
the Bar Council of Ireland.  She mentioned her concerns in respect of video hearings.  Is it her 
view and that of the council that, for example, bail hearings, contested trials and even sentence 
hearings are not suited to video hearings?

The Bar Council of Ireland raised concerns about trial by jury.  Ms McNulty is probably 
aware of changes in most circuits throughout the country.  In the south-western circuit, for ex-
ample, criminal trials have been moved to Limerick.  The forthcoming trials in Ennis and Tralee 
have been abandoned so that there is now only one week of trials.  Did this show a level of 
inflexibility on the part of the Courts Service?  The decision was made in circumstances where 
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the district courts have all reopened in their original court houses.  Yet the Courts Service has 
not been flexible enough to hire other sports halls so that juries can be sworn in at these loca-
tions.  Ms McNally said that justice has to be seen to be done.  I presume she maintains that it 
has to be done in the local county if possible.

Ms McNally also mentioned judicial reviews.  I know several judicial review proceedings 
were taken at the height of the lockdown.  One related to someone who had been arrested under 
section 6 of the Criminal Justice (Public Order) Act, for something not defined as a serious of-
fence under the Bail Act 1997.  That person was remanded in custody, on the basis that it was a 
serious offence.  Is Ms McNally aware of many judicial reviews taken in the High Court to chal-
lenge small criminal or minor cases where custody was as a result?  Is she also aware that there 
was a story, perhaps anecdotal, going around that the Judiciary was told to take a zero-tolerance 
approach to cases?  I am not sure whether Ms McNally will follow me down that road.  Did she, 
however, hear anything like that, anecdotally?  Those are my questions.

Ms Maura McNally: First, I will try and address the fifth part of the Deputy’s question 
about whether I have heard, anecdotally, of any interference with the independence of the Judi-
ciary.  I have to say categorically, no, I have heard neither anecdotally nor in any other format.

Deputy  Pa Daly: Not from outside the Judiciary, but from within, was there any-----

Ms Maura McNally: Certainly not.

Deputy  Pa Daly: Okay.

Ms Maura McNally: I have heard nothing of that nature, and I believe firmly in the inde-
pendence of the Judiciary, because without that, we will not have rule of law.  We will not have 
democracy.  It is one of the tenets of our democracy.  In respect of the number of judicial review 
cases, again that is more an issue that can be addressed by the Courts Service.

On the subject of the Courts Service, the Deputy mentioned, and I mentioned it earlier, 
about the Criminal Courts of Justice, CCJ, moving rape and murder trials out of Dublin to ven-
ues such as Kilkenny, Castlebar, etc.  We in the Bar of Ireland are very aware of the knock-on 
effect of that in each county.  In the District Court, if a person wants to appeal his or her case, 
he or she appeals to the local county.  For example, in my own county of Leitrim, the appeals 
would be to Carrick-on-Shannon.  It is not affected.  If a person is in Mayo, however, and has a 
case in Castlebar, the criminal trial is now going to be moved, on a circuit perspective, down to 
Galway.  Is that appropriate?  Does it take into consideration the travel capacity of individuals?  
Does it take into consideration the travelling of witnesses, etc?  Again, these are issues that are, 
unfortunately, outside of the scope of the Bar of Ireland, but they are factual matters that should 
be taken into consideration.

Perhaps it is another example of where the stakeholders or parties involved, whether they 
be human rights organisations, the Law Society, the Bar of Ireland, victims’ rights associations, 
prison guards, doctors or gardaí who have to give evidence, should all have a say in these deci-
sions that are being made.  However, as we have all heard, these are decisions that are being 
made in very constricted times, where some of the buildings just are not suitable.  One cannot 
fit that square peg into a round hole.  To do that, the hole has to be made bigger, and that means 
expenditure, investment and the hiring of alternative venues so that the cases can proceed.  That 
is in respect of the Circuit Court cases.

Deputy  Pa Daly: Does Ms McNally think that the Courts Service could have been more 
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flexible in hiring large sports halls or halls in hotels so that juries could have been sworn in there 
and trials could have continued, for example, in Mayo?

Ms Maura McNally: That is actually what is occurring on the ground as we speak.  For 
example, in the circuit from which I practise, namely, the midlands circuit, which involves the 
counties of Sligo, Roscommon, Longford, Westmeath, Laois and Offaly, the criminal trials that 
were in each county, such as in Sligo or Roscommon, are now being moved to either Mullingar 
or Tullamore, but the court facilities themselves are not big enough to facilitate the jury panel.  
By that I mean, if there is going to be a criminal trial, 12 people will get chosen to sit on that 
jury, but more than 12 people will have to be brought in.  They will have to be summoned.  On 
occasion, therefore, 100 people can be summoned, and if the assessment of the building says 
that there can only be 50 people in that building, then an alternative venue must be hired for 
those jurors.  We are all cognisant of our own health and our own health issues.  The potential 
members of the jury are no different from us.  We are all trying to wear our masks and stay 2 
m apart.  With all of that in mind, individuals are concerned about specific issues about their 
health.  These are all practical issues, but these issues should be addressed by all the parties who 
will be or may be affected by it.  We have no control over the hiring of that.

Deputy  Pa Daly: Is it the view of the Bar Council of Ireland that, wherever possible, jury 
trials should continue in their designated venues?

Ms Maura McNally: That would be our assertion.  It is very unfair.  Let us take the ex-
ample of Castlebar again.  Let us suppose a person is an accused or a victim in Castlebar.  The 
local gardaí in Castlebar have to give evidence.  Suddenly, they all have to appear in Galway.  
Is it fair or unfair?  That is not for me to determine, but it is a practicality of real life in trying to 
get court cases up and running.

We are all aware of the constraints faced, including the constraints in having financial ca-
pacity and expenditure and all of that.  If we are going to have a successfully operating legal 
system, which is required to ensure the rule of law, then we must have this expenditure and 
investment.  The committee members should listen to the parties who will be and are being af-
fected by it.  That is the position of the Bar of Ireland.

Deputy  Pa Daly: I have one question for Dr. Kenny.  He mentioned the legal lockdown 
requirements which were introduced in March.  Dr. Kenny referred to people being required to 
stay in their homes.  He said that these were not, and never had been, legal requirements.  Is Dr. 
Kenny saying that most or all of the stringent lockdown measures, including cocooning, were 
not legal requirements at all?

Dr. David Kenny: I will clarify the reference in our evidence on that.  What we meant to 
say - and what our written submission makes clear, I hope - is that it was advised that those over 
70 years of age remain in their homes and the exemptions for leaving home, such as to shop and 
take exercise within a certain distance, were essentially said not to apply to those people.  The 
idea was they should stay in their home even in circumstances where they may have wished 
to leave.  That was never a part of our regulatory regime.  That was never anything but public 
health advice.  The opposite impression was given in communications on departmental web-
sites, statements and press conferences.  I appeared on the radio and clarified this at one junc-
ture and I received multiple emails from people who had believed previously that they had been 
legally required to stay in their home.  They were asking whether it was correct that they could 
go outside.  Again, that is an elision of advice versus a legal requirement that we should try to 
avoid in all circumstances.
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Deputy  Pa Daly: Dr. Kenny maintains that was an abuse of State power.  Is that correct?

Dr. David Kenny: I believe that is how I phrased it in my opening statement.  If what hap-
pened - I believe it happened in that case - was that people were given the impression they were 
under a legal obligation that did not exist, then I believe that is something the State should not 
do.  We mentioned in our statement that we are unclear on whether this was essentially adopted 
as a deliberate tactic.  We have no evidence of that either way.  What we said is that we were 
concerned given its repeated occurrence.  We said that perhaps this is something that is being 
used as a tool to ensure compliance.  We would be very much of that view that should not be 
done and that there should be other ways of achieving compliance.

Deputy  Pa Daly: Dr. Kenny maintains that there is no requirement for a constitutional 
referendum for remote hearings of the Dáil.  Is that the case?

Dr. David Kenny: We have written on this extensively.  We maintain there is at least a 
significant doubt about any legal advice to the effect that remote hearings are unconstitutional.  
Essentially, three arguments have been made that the Constitution requires a physical place for 
the Dáil to meet, that privilege cannot apply to a virtual hearing room and that presence in vot-
ing means physically present.  We maintain there is no standing interpretation from the superior 
courts of the Constitution to say that is necessarily true.  We argue that it is quite possible to take 
a purposive reading of the Constitution, which is in fact rather flexible in terms of the Legisla-
ture meeting in other places, to say that virtual meeting rooms or some sort of hybrid sitting of 
the House would be entirely acceptable.  We believe it would be worthwhile for the Houses to 
pursue that course.  If people wanted to take a constitutional challenge on that basis, then that 
should be done if it would allow the House to resume full and proper oversight.

Chairman: Deputy Jennifer Carroll MacNeill is next.  Sorry for keeping you waiting, Dep-
uty.

Deputy  Jennifer Carroll MacNeill: That is no problem.  Dr. Kenny’s point is interesting 
because this committee was faced with the challenge of how we would meet, how we would 
take privilege, hear from witnesses and afford them privilege and so on.  There is a practical 
difficulty with what he is saying, although it is interesting and I agree with him and I would love 
to discuss it with him in detail.  There is a practical difficulty with making law and regulations 
under that guise, especially now.  It relates to having certainty that they will have the effect that 
is intended, in particular at a time of public health measures.  Would Dr. Kenny accept that this 
is a practical difficulty faced by legislators in the Houses of the Oireachtas?

Dr. David Kenny: Absolutely, I believe there was legal advice suggesting that this would be 
problematic.  I can see entirely why it would be seen as a risk that would have been hard to take.  
However, if a sitting of the House involved a vote of consequence or a motion or the passage of 
an Act and it had been done in that form toward the beginning of the pandemic, it could have 
been requested by the President to refer that to the Supreme Court for resolution of any consti-
tutional doubts.  If that had been done, we would now have a definitive answer and the Houses, 
potentially, could be sitting remotely in full and committees could be operating remotely in full.  
We believe there is too much doubt about that question to simply say that it is resolved and it 
cannot be done.  Obviously, it is entirely up to the Houses and whether they wish to pursue that 
course.  We believe it would be worth considering.

Deputy  Jennifer Carroll MacNeill: It is certainly worth considering.  These are questions 
this committee asked several times.  At the end of the day, when we are stuck with the legal 
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advice we have, it seems difficult.  It would be nice to be able to pursue these things in a specu-
lative way to try to get better answers, but of course that is not an option for us at the moment.

I will go back to my other questions.  Deputy Daly raised questions about those over 70 
years of age.  Like other Deputies and other Members of the Oireachtas, I received multiple 
communications about that, in particular about cocooning for those over 70.  It was clear to me 
from reading the communications that the message was advisory and that it was a request on 
the basis of the particular public health impact and the particular risk to individuals over 70 or 
those with long-term illnesses of different kinds.  They were being asked to do it for their own 
good and well-being.  It was based on the best science and advice available.  Neither were they 
in any way required to stay at home nor would they be penalised for doing so.  That was the 
subject of all the correspondence that I went back to my constituents with.

I appreciate that at the time it was difficult for everyone to distinguish between the different 
categories of law, regulations and guidance, as we have talked about today.  Moreover, there 
was and has been so much information of different kinds with different nuances in the period 
since the initial lockdown that to distinguish what was advice and what were rules was difficult.  
That was a clear communications challenge.  It remains a communications challenge as we 
change the guidance necessary to try to keep the balance of things open as much as possible and 
yet try to protect people’s health and keep the economy going.

I wish to ask the Law Society of Ireland one question in particular.  I thank Mr. Murphy and 
Ms O’Boyle for coming.  The first page of the submission states that while many aspects of the 
response were successful, there was a need for clearer communication on restrictions.  Can the 
Law Society of Ireland representatives give me some examples of the types of things the society 
was referring to?  We have discussed the examples of the measures relating to those over 70 
already, but is there anything else?

Mr. Ken Murphy: The measures for those over 70 were the first ones I was going to go 
with.  I really have to look back over it.  It is more in the nature of a general statement because 
of the profusion of announcements that were being made at a time of crisis.  We have to bear in 
mind that this is also a period when people’s antennae are over-extended in terms of the amount 
of information they are getting.  There is also the slightly excitable nature of the audience who 
are listening.

We are making largely a statement of principle to the effect that what is law and what is not 
law needs to be distinguished.  It is a communications challenge.  This is one of the points I was 
making earlier and committee members will see it as thematic in our submission.  We have been 
supportive of the State and we believe the State did a good job at that time.

Deputy  Jennifer Carroll MacNeill: It is an ongoing communications challenge.

The committee heard evidence from behavioural scientists and other public health experts.  
One of the scientific experts questioned the common sense behind the requirement for a €9 meal 
and how it protects the public, as have many other people, but the behavioural scientists from 
another university responded that when a person is engaged in eating a meal in that way, his or 
her behaviour changes and he or she is less likely to interact and so on.  The nuance of all of 
the communications is easy to miss at every level.  That is certainly the case in the House and 
among scientists as well as at every other level.  Dr. Kenny referred to things being possibly 
delivered, but the Law Society is not suggesting that it was a deliberate strategy on the part of 
the Government.
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Mr. Ken Murphy: I hope I was clear in my earlier comment that the unfortunate headline 
relating to an article in The Irish Times suggested that was a view of the Law Society.  It is not 
our view.  We are not suggesting and have no evidence to support a suggestion that this was 
deliberate.  It was the fog of war and something that was inherent at the time.  There was a 
time when lawyers, who might be expected to be able to more easily to distinguish law from 
guidance than lay people are, were asking me whether certain things were laws, regulators, 
guidelines or just the opinion of a Government spokesperson.  We are not being retrospectively 
critical of what happened.  Rather, we are saying there may be lessons to be learned for any 
future circumstances similar to these.  It is to be hoped that we will never have to face such cir-
cumstances.  These circumstances are unprecedented in the history of the State.  We are saying 
that in future communications, greater emphasis should be placed on distinguishing what is law, 
with sanction attached to it for breach, and what is not law but, rather, guidance.

Deputy  Jennifer Carroll MacNeill: I totally agree.  We have all learned a significant 
amount about the way in which this is communicated.  Every time we get an answer and expla-
nation about the balance relating to choices that have to be made in terms of reducing contacts 
generally in the community, we learn more about it.  People deserve to be given the respect of 
knowing the reason for different things but, as Mr. Murphy stated, there is a significant amount 
of information.

I congratulate Ms McNally on her recent appointment as chair of the Bar of Ireland.

Chairman: The Deputy is slightly over time.  If her question is short, she may continue.  If 
it is a long question, I will come back to her at the end.

Deputy  Jennifer Carroll MacNeill: That is no problem.  I will come back in later.

Chairman: There are several people who I stated that I would bring in a second time.  Be-
fore I do so, I wish to ask a couple of questions.

On measures relating to those aged over 70, I distinctly remember hearing advertisements 
on RTÉ, the State broadcaster, which indicated that such people may leave their homes.  This 
was after the first round of restrictions.  If the message at that point was that people may leave 
their homes, the clear implication was that, until then, they had not been permitted to leave 
their homes.  It is a matter of interpretation.  I have met many people who are over 70 and who 
thought they were precluded from leaving their homes.  They thought it was not just guidance 
but, rather, that they were precluded from so doing.  That said, maybe they had a duty to inform 
themselves better and seek out the regulations on the Internet or elsewhere.

Deputy  Jennifer Carroll MacNeill: On that point, I am just suggesting that-----

Chairman: I agree that there was a difference of opinion.  Some people thought that they 
were required-----

Deputy  Jennifer Carroll MacNeill: It was the case that people should do so, not that they 
must do so.

Chairman: Some people thought that they must do it.

Deputy  Jennifer Carroll MacNeill: I agree.  I took the opportunity to correct that and state 
that it was a case that people should do it, not that they must do it.

Chairman: I did not mean to digress.  I thank the Deputy for responding.
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Areas affected orders were provided for in the initial amending legislation.  This enabled the 
Minister - I am paraphrasing because I do not have the legislation in front of me - to make an 
order declaring an area of the State to be an affected area if there was known or thought to be 
sustained human transmission of Covid-19 in that area.  On 7 April, the Minister made a regula-
tion in respect of the whole country.  I refer to the amendment to the legislation.  A subsequent 
section states that for the purposes of the subsequent section, but not the overall Act, a Minister 
could declare all or part of the State to be an affected area.  This measure was not for Covid but, 
rather, for other notifiable diseases.  The Minister made an order declaring that the State, being 
all areas and regions thereof, was an affected are and, on that basis, he could introduce various 
regulations restricting various activities.  Is there an issue with declaring the entire State to be 
an affected area if there is no express provision for that in the section?  Second, and perhaps 
more important, is there a duty to review that regulation?  On 7 April when the Minister made 
the order, it may have been thought that there was sustained human transmission in every area 
of the State, although when I asked Dr. Glynn about it, he did not really answer, but it was clear 
in mid-May that in some counties there had been no detection of Covid for a month.  Is there 
a duty to review that order going forward or could one almost state that the whole country will 
be an affected area forever?  That question is addressed primarily to Dr. Kenny, but if the rep-
resentatives of the Law Society or the Bar of Ireland wish to come in, I would be happy to hear 
their views.

Dr. David Kenny: My reading of the section is that it is acceptable for the Minister to 
declare the whole country to be an affected area or, essentially, to apply measures nationally 
if, in the judgment of the Minister, that is what is necessary.  We have spoken at length today 
about proportionality and it being based on circumstance.  It may be that at a particular time a 
proportionate measure is taken to apply certain measures to the entire country but that at a later 
time, perhaps because of the way the spread of the disease has developed in practice or because 
of increased understanding about the risks of spread between various areas, that measure is 
no longer appropriate and measures should be more tailored and localised.  Obviously, that is 
what we have moved towards in the recent stages of the pandemic.  This is why it is important 
that the legislation and the regulations made thereunder should be quite strictly time limited to 
periods that are as short as possible and be subject to review.  For example, if it was decided 
that certain measures should continue to apply nationally, there must be a review at regular 
intervals to examine whether the national measures are appropriate or whether more specific 
and localised measures are necessary.  The matter is best addressed with the understanding that 
any extraordinary measure taken in the context of the pandemic needs to be time limited and 
reviewed by the Executive and the Legislature at some fairly proximate juncture to ensure that 
the decisions that are made remain proportionate in the light of subsequent changes.

Chairman: Section 5 of the Act states that any regulation made may be annulled by the Dáil 
within 21 days.  That has been interpreted to refer to sitting days.  If the Act is to be rolled over, 
Dr. Kenny would recommend some type of regular review of the regulations that have been 
made such that they would come before the Dáil regularly and not merely that the Dáil might 
annul them within a certain period, but if it did not do so, the regulation would remain in force.

Dr. David Kenny: That is precisely my point.  I would recommend two approaches.  The 
first is that the time for which regulations apply should be more limited.  There has been im-
provement in that regard in recent regulations  For example, the original set of face mask regu-
lations, which apply in respect of public transport, run from July to October, but I think it would 
be preferable to have a shorter period before the regulations expire or need to be renewed.  I 
would also suggest that there be an active requirement that any regulation should have to be laid 
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before the House to be affirmed within a specified number of sitting days.  The reality is that, as 
a result of the demands on legislative attention, calling regulations back to deal with their an-
nulment often does not result in the holding of hearings or the regulations undergoing scrutiny.  
I appreciate that would be an extra demand on the Houses in a period when their time is limited, 
but it would be a great benefit in terms of oversight of the regulations that are being made.

Chairman: I thank Dr. Kenny.  Do the representatives of the Law Society or the Bar of Ire-
land wish to come in on that issue?  If they do not, I will move on to my next question.

I have been somewhat confused by the most recent regulations relating to a limit of six 
people from three households meeting and all of that.  To what extent do those regulations apply 
to religious worship and religious ceremonies such as baptisms, communions, confirmations, 
mass, funerals, etc.?  As funerals were explicitly mentioned in previous regulations, one would 
have to assume that it is hoped to bring in religious worship, of which funerals may be a type.  
The Irish Constitution guarantees freedom of worship to everybody, subject to limitations in 
respect of public order and morality.  Public order obviously has a wide meaning but Article 9 
of the European Convention on Human Rights provides that freedom of religion can be limited 
based on public order, public morality or public health.  It appears that the Irish Constitution 
does not explicitly provide for freedom of worship to be limited on the basis of public health.  In 
those circumstances, do you think that the regulations applied to limiting what churches could 
do in acts of public worship as opposed to some of their other activities and, if so, was that law-
ful?  My question is primarily directed to Dr. Kenny but if the witnesses from the Law Society 
or the Bar Council wish to respond to it, I would welcome their views.

Dr. David Kenny: I wish my colleague, Professor Oran Doyle, was with me because he has 
written substantially on the question of the toing and froing of restrictions on religious services 
which were strict at one point and then almost entirely relaxed.  I have not investigated the 
current set of regulations for what they do in respect of religious services.  If the understand-
ing that they are restricted is correct, there is certainly an open constitutional question as to the 
validity of those restrictions given that there is a free practice right in the Irish Constitution.  At 
the same time, public order in the Constitution as a limitation on rights is fairly broadly defined 
and I suspect that it would be interpreted as including control of public health rather than public 
order in the strict sense of disturbance.  I think there is a good case for public order allowing a 
restriction in that case but, again, it would be subject to a proportionality test in the courts if it 
were challenged.

Chairman: Those are my questions.  I said I would invite Deputies Boyd Barrett, Colm 
Burke and Carroll MacNeill to contribute again.  Deputy Pa Daly is also welcome to contribute.  
I ask everybody to be brief.

Deputy  Richard Boyd Barrett: My main question refers back to the issue of the right to 
protest.  However, I wish to say in passing that we should be careful about the use of the term 
“common sense”.  The great Italian Marxist intellectual, Antonio Gramsci, pointed out that 
there is a big difference between good sense and common sense.  It was common sense at one 
time that the world was flat but good sense said it was round.  We should be very cautious be-
cause many common sense truths turn out to be not very good sense when one looks beneath the 
surface or applies scientific or intellectual rigour.  In addition, while any institution, judiciary 
or otherwise might strive for independence, to simply assert its independence is not helping to 
uphold its credibility because an intellectual examination of that assertion would say no human 
being is fully independent or insulated from social, economic or other influences.
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My main question seeks clarification of what I have heard from Dr. Kenny, the Law Soci-
ety or anybody else who wishes to comment.  Does the Government legally have the right to 
prevent protests at present?  I stress that any protest that occurs should be socially distant and 
people should wear masks.  As well as the legal position on that, given the constitutional free-
dom of assembly and so forth and given that the witnesses say it is very important that the Dáil 
and its committees function and that the Judiciary functions in this situation, how important do 
they think it is that the right to freedom of assembly to protest and so forth be protected in this 
context, albeit with adherence to social distancing guidelines?

Dr. David Kenny: Yes, it is possible for the Government to regulate protest under the pow-
ers currently given to the Government under the Acts.  There is then a question of whether that 
raises a rights or constitutional concern because there are clearly speech and assembly concerns 
with the restriction of protest.  In terms of what my view would be, it would be desirable if the 
regulations that were being made specifically addressed if protests were possible and in what 
circumstances, perhaps making very clear what guidelines need to be followed and then making 
any protest outside of that something that the regulations prohibited, if it was thought necessary 
to introduce prohibitions.  I note that this is one of those areas where it is problematic that regu-
lations can be made and there may be an omission of something like this and the House does 
not necessarily get input into that.  It could be that in future legislation or amending legislation 
some reconciliation of a right to protest with future regulations that might be made could be put 
in primary legislation as something that the Minister would have to consider or bear in mind in 
introducing new restrictions.

Deputy  Colm Burke: I wish to refer to an issue that arose in the last few weeks.   In New 
Zealand, notice of 48 hours is given of a change in regulations.  In Ireland, regulations were in-
troduced relating to gatherings.  The Irish Hotels Federation wrote to the Department of Trans-
port, Tourism and Sport and that Department replied saying it had no correspondence from the 
Department of Health.  The Irish Hotels Federation then notified a hotel that it should stick to 
what was the procedure in place up to that point.  The hotel followed through on that.  The dif-
ficulty that arises is that it is clear there was a breach because the regulations were made on a 
Tuesday night and the hotel event was held on the Wednesday night, yet there was an exchange 
of correspondence in which a Department advised a national body.  It could also happen with a 
farming organisation.  The farming organisation could write to the Department of Agriculture, 
Food and the Marine and that Department could reply that it has received no correspondence 
from the Department of Health.  Where does that leave representative bodies in dealing with 
Departments when they get such replies?  Does it not leave those representative bodies wide 
open to be brought into any court proceedings that may arise as a result of the advice they gave?

Ms Maura McNally: I will respond here briefly.  Even though the Bar Council of Ireland 
does not have any submission in respect of this matter from its perspective, there should be 
transparency and clarity in respect of all legislation, both primary and secondary.  As to whether 
there has been a lacuna or a falling down in that respect, that is a matter for other bodies to ad-
dress.  However, there should be transparency and clarity.

Dr. David Kenny: I will briefly speak to that.  There is some protection in terms of when 
regulations are not yet formally notified in the Iris Oifigiúil.  The Statutory Instruments Act 
1947 will prevent a prosecution on foot of anything contained in that regulation, so there is for-
mally a legal protection for that situation.  At the same time, the point being made is extremely 
good, which is that it leaves people in an incredibly difficult situation in terms of what to advise 
members of their representative body or people who come to them seeking advice.  It is a matter 
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that must be dealt with and publication of regulations could be significantly improved.

Deputy  Colm Burke: Would there not also be a responsibility on the Department with 
which it corresponded?  The Irish Hotels Federation wrote to the Department with responsibil-
ity for tourism.  Would there not have been an obligation on that Department, if it did not have 
the information, to advise the federation that it should correspond directly with the Department 
of Health?  I believe the regulation was made on Tuesday evening and it was Friday before 
the Department of Transport, Tourism and Sport referred back to the Irish Hotels Federation 
informing it of the new regulation.  That was a gap of 72 hours and as a result there might well 
be a situation where a hotel is left in a wide open position because of the advice it got from its 
representative body.

Mr. Ken Murphy: I will comment on that.  The New Zealand principle that regulations are 
clear and the text is settled and promulgated ten days in advance of them coming into effect is a 
wonderful proposition.  There is a risk of the best being the enemy of the good.  This is a fast-
moving and fast-evolving situation.  I have some sympathy for Governments that have to act 
on evidence and make decisions relatively quickly and announce them quickly.  Deputy Colm 
Burke appeared to have a particular instance in mind in the example he gave.  If an entity has a 
concern as to whether or not it is going to be compliant it will, of course, look to its representa-
tive body but it may also have an obligation to look to the law and public announcements about 
the law.  It is difficult to keep up with the number of changes that are taking place and also - this 
goes to our thematic submission in regard to legal certainty - to distinguish between what is law, 
what is guidance and what is somebody’s opinion.  The traditional view that the law takes is that 
ignorance of the law is no defence.

Deputy  Jennifer Carroll MacNeill: On that point, we have been examining all of the dif-
ferent changes and nuances in this committee.  The three-week period is important.  It takes 
two weeks potentially for symptoms to show, which needs to be borne in mind as the economy 
opens up and people behave differently.  It also takes that long just to get the evidence.  There 
is then a very short window for making decisions, implementing them in whatever form is ap-
propriate and managing to communicate them before they take effect again.  It is a difficult, 
practical problem because the intent is always to try to keep people as safe as possible and 
society as open as possible.

My question is on the court processes from the perspective of the Law Society and the Bar 
Council.  I congratulated Ms McNally on her election as chair of the Bar Council, the second 
appointment since 1979, but Ms O’Boyle-----

Chairman: The Deputy said it is the second appointment.

Deputy  Jennifer Carroll MacNeill: I meant to say the second female appointment since 
1979.  I should say it slowly because it is so important.  The Law Society has had many more 
female appointments but the election of Ms O’Boyle is excellent.

On the substantive point, I note that much of the attention, particularly in the Bar Council 
submission, relates to the conduct of criminal proceedings which, of course, are very important 
but an area of particular concern during the pandemic has been domestic abuse.  Family law 
proceedings and the enforcement of court orders in family law proceedings in regard to access 
and custody, has been particularly difficult over this period.  I ask Ms McNally and Ms O’Boyle 
for their observations on how the process is working from the perspective of the members who 
are practitioners in that area and what has been happening for them and for families impacted 
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by the different issues.

Ms Maura McNally: On behalf of the Bar of Ireland, I know through the Family Lawyers 
Association of Ireland, which is chaired by one of our members, and through various submis-
sions made on behalf of family lawyers, which includes both barristers and solicitors, that the 
family courts have been hearing cases but only cases specific to urgent matters.  Obviously, 
there is a choice to be made in regard to which can be heard first but the focus is on those that 
are of greatest concern.  Constitutionally, children are protected so any childcare issues such as 
their health and well-being, which would include financial support, are all being dealt with as 
urgent cases.  Unfortunately, a backlog is building up in that area in respect of other matters, as 
is happening in all other civil walks of law and, as I said, in criminal matters.  When it comes to 
children or people with disabilities and-or a specific urgency such as domestic abuse, violence 
or anything of that nature, the courts and practitioners are dealing with them.  They made sub-
missions at the commencement of the Covid-19 pandemic to ensure that would happen.

Ms Michele O’Boyle: From the Law Society perspective, the committee will be that I am 
a practitioner and I work in the area of family law and in other areas.  It is certainly the case 
that from the very outset family issues and issues concerning children were considered priority 
issues.  Colleagues have worked collaboratively to ensure that those matters were dealt with ex-
peditiously.  Equally, the courts and the presidents of the courts worked hard to ensure that those 
matters were brought before the courts and addressed and that orders were enforced.  I recall 
that the president of the District Court issued a direction regarding the matter when there was 
some concern raised about enforcement orders and whether or not parties to proceedings might 
use the opportunity of the pandemic not to fully comply with orders where there may have been 
an uncertainty around if they could or could not see their children.  That was addressed very 
quickly.  From a practitioner’s point of view, family law matters were considered important and 
urgent and were treated as such by all of the stakeholders.

Chairman: I accept what Mr. Murphy said about ignorance of the law being no defence, but 
would he accept the point made by both speakers in the previous session, Dr. Buquicchio and 
Lord Sumption, that one cannot seek to prosecute legally for breach of a regulation unless and 
until that regulation has been published and is accessible to those whom it seeks to regulate?

Mr. Ken Murphy: I did not hear the submissions referenced by the Chairman so I do not 
have the benefit of them.  In principle, it is consistent with the theme of much of what we have 
been saying here.  As mentioned in our submission, there is a requirement under Irish law, EU 
law and the European Convention on Human Rights that there should be certainty as to the 
nature of obligations placed on individuals by law.  In the absence of such certainty and the 
absence of the availability of information in regard to that law, clearly an argument can be made 
if the law has not been promulgated and made transparently available for people to access.  The 
principle that ignorance of the law is no defence is still a long-established principle of law.

Chairman: The point Mr. Murphy is making is that the law has to be accessible.

Mr. Ken Murphy: Yes, that is true.  Ignorance of inaccessible law might be a defence.

Chairman: I thank Mr. Murphy, Dr. Kenny, Ms O’Boyle, Ms McNally and Mr. O’Sullivan 
for joining us today and I apologise for the slightly later than anticipated start to the session.

Sitting suspended at 3 p.m. and resumed at 3.30 p.m.
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Covid-19: Human Rights and Civil Liberty Considerations

Chairman: I welcome representatives from the Irish Human Rights and Equality Commis-
sion, Free Legal Advice Centres, FLAC, and the Irish Council for Civil Liberties, ICCL, who 
are here to discuss human rights and civil liberty considerations.  From the Irish Human Rights 
and Equality Commission, I welcome Ms Sinéad Gibney, chief commissioner, and Ms Sunniva 
McDonagh, member of the commission.  From FLAC, I welcome Ms Eilis Barry, CEO, and 
Mr. Christopher Bowes, legal officer.  From the ICCL, I welcome Mr. Liam Herrick, executive 
director, and Ms Doireann Ansbro, senior researcher and policy officer.

Before we commence the formal proceedings, I wish to advise our guests that by virtue 
of section 17(2)(l) of the Defamation Act 2009, witnesses are protected by absolute privilege 
in respect of their evidence to this committee.  If they are directed by the committee to cease 
giving evidence in relation to a particular matter, they must respect that direction.  They are di-
rected that only evidence connected with the subject matter of these proceedings is to be given 
and they are asked to respect the parliamentary practice to the effect that, where possible, they 
should not criticise nor make charges against any person or entity by name or in such a way as 
to make him, her or it identifiable.

I ask Ms Gibney to make her opening statement.  I ask all witnesses to please limit their 
opening statements to five minutes to allow time for questions and answers.

Ms Sinéad Gibney: I thank the Chairman and members for the invitation to be here.  While 
this marks the commission’s second appearance before the committee, it is my first opportunity, 
since being appointed as chief commissioner in July, to engage directly with Oireachtas Mem-
bers.  I am joined today by my fellow commission member, Sunniva McDonagh.

I am conscious of time.  I will not cover the commission’s powers and role, except to say 
that it has a statutory mandate to keep under review the adequacy and effectiveness of law and 
practice in the State relating to the protection of human rights and equality.  On behalf of the 
commission, I will make three specific points today relating to the Covid-19 legislative frame-
work, human rights and equality on emergency powers, legislative vulnerabilities and tools to 
safeguard rights.

I shall first address the emergency powers relating to Covid-19.  The key message we want 
to communicate to the members of the committee, as legislators, is that emergency legislation 
should be the exception, not the norm.  Where emergency legislation is used, it must meet in-
ternational human rights requirements of legality, necessity, proportionality and non-discrimi-
nation.  It is also essential that, once introduced, there is effective oversight of how new powers 
are implemented to ensure that they continue to meet these standards.

The recent emergency legislation was introduced under the State’s ordinary constitutional 
structure rather than any formal emergency status.  While not recommending the need to de-
clare any formal state of emergency, we do need clarity on what emergency legislation means 
in terms of legislative practice, monitoring of implementation and its active oversight.  The 
commission has consistently raised the need for more detailed, disaggregated data on the imple-
mentation of emergency powers afforded to An Garda Síochána in the course of this pandemic.  
After all, how can Members of the Oireachtas, as lawmakers, know if emergency powers are 
being enforced in line with human rights and equality principles if they do not have access to 
information about the people most affected by them?  This could include, at a minimum, infor-
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mation about ethnicity, age, gender, disability and geographical location.

The second point is that the pandemic has exposed problems in our existing legislative 
framework when it comes to the ability of all people to assert their rights.  For those among us 
who have disabilities, for example, a pandemic, with its restrictions on movement and personal 
liberty, raises the spectre of a return to a more institutionalised past.  It is critical that legislation 
is enacted without delay that will strengthen human rights protections for this group, such as 
the Disability (Miscellaneous Provisions) Bill.  It is also essential that legislation which protects 
people rendered more vulnerable by their circumstances and which shines a light on places of 
detention is prioritised, including the commencement of the Assisted Decision-Making (Capac-
ity) Act 2015 and the reform of the Mental Health Act 2001.

A glaring legislative gap is the ratification of the Optional Protocol to the Convention against 
Torture, OPCAT, which Ireland signed in 2007, and which is achievable by passing the inspec-
tion of places of detention Bill.  This would also formally establish Ireland’s national preventa-
tive mechanism.  This mechanism provides a structure through which public bodies that inspect 
places of detention and institutions can come together to identify human rights concerns and 
propose ways in which potential human rights violations can be avoided and prevented.  The 
United Nations Subcommittee on the Prevention of Torture says that an effective national pre-
ventative mechanism is the most significant single measure a state can take to prevent ill-treat-
ment in places of detention occurring over time. These legislative gaps are not cost free, and the 
reason they are not is because they deliver real and meaningful impact to people’s lives.  We 
recommend that they be resolved by the Government and the Oireachtas as a matter of urgency.

We must look at what legislative tools we already have to safeguard rights during this crisis 
and in the future.  Since 2014, all public bodies have a statutory obligation to implement the 
public sector equality and human rights duty.  If a public body provides a public service, from 
delivering healthcare to shaping new laws, it has an obligation to identify how what it does 
might impact on the equality and human rights of its service users, the people affected by its 
policies, and its staff, and to take positive steps to protect human rights and prevent discrimi-
nation.  We recognise that public bodies are innovating in the delivery of their services and 
developing new services to address the challenges of Covid-19.  By implementing this duty, 
they can proactively avoid new and possibly unforeseen discrimination and raise institutional 
consciousness of the rights and equality of the people who use public services and those who 
deliver them.

The pandemic has exposed underlying rights and equality issues that have made it a much 
more challenging experience for some groups and communities.  It also has exposed a solidar-
ity and an appetite to improve opportunities and outcomes for those people.  The public sector 
duty and the other legislative improvements that I mentioned can help us to build that just and 
compassionate Ireland so that for future crises, and indeed simply for the future, we take better 
care of all members of our society.

I pay tribute to the work of this committee.  It has provided critical democratic oversight of 
the impact of and response to this pandemic.  The Irish Human Rights and Equality Commis-
sion remains, as ever, ready to offer any assistance we can to the Oireachtas.

Chairman: I thank Ms Gibney.  On behalf of my colleagues I thank Ms Gibney for her kind 
words.  I invite Ms Barry to make her opening statement.  I remind witnesses that their contribu-
tions have been circulated in advance, so I ask that they limit themselves to five minutes, please.
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Ms Eilis Barry: I thank the Chairman.  FLAC very much welcomes the opportunity to 
make this submission to the special committee.

We believe that access to justice is even more important in a pandemic.  Our information 
line, which provides an insight into the acute and stressful situations that people are facing, has 
been overwhelmed with queries.  These queries highlight the acute need for information, advo-
cacy, legal advice and legal aid in areas of law that most impact on people and groups who are 
vulnerable and disadvantaged, and areas of law that largely are not dealt with under the under-
funded Legal Aid Board with its strict means test, delays and exclusions.  The Legal Aid Board 
has said that it expects a surge in demand for its services once normal practices resume in the 
courts.  The Courts Service was under-resourced since before the pandemic and is now facing 
significant additional delays.  FLAC is very concerned about the difficulties claimants will face 
in accessing legal assistance, and this will be compounded by the inevitable growing delays in 
the courts and the quasi-judicial tribunal system.

While we very much welcome the move to online courts, it has to be seen only as a partial 
solution.  It will be unsuitable for certain cases and perhaps for people who have literacy or 
language issues and those with certain mental health conditions.  The digital divide also needs 
to be tackled.  Where possible, we believe that hearings should be held safely within the exist-
ing physical infrastructure, but this will need to be resourced.  The Courts Service and the Legal 
Aid Board are essential to the administration of justice and the rule of law, and they need to be 
resourced accordingly.  Access to justice needs to be factored into Government responses to the 
pandemic.

The Covid pandemic unemployment payment, PUP, introduced in March was a vital re-
sponse to a critical situation.  However, it is regrettable that there was no primary legislation 
introduced for a period of five months.  Many of the issues which arise in the context of the 
Covid PUP were due to the lack of clarity regarding eligibility criteria for the scheme and its 
legal basis.  These issues were exacerbated by unclear and conflicting information published by 
the Department of Employment Affairs and Social Protection as to the eligibility criteria for the 
payment, which changed over the months.  Amendments were made to sections of the Covid 
PUP web page on gov.ie setting out the eligibility criteria at least seven times between March 
and August of this year.  These changes included the addition of criteria to the effect that claim-
ants were required to abide by certain “holiday rules” while in receipt of the payment and to 
“genuinely seek work”.  In FLAC’s submission, these criteria cannot be considered as having 
been conditions for receipt of the payment prior to 5 August.

In relation to the reported actions of departmental officials at ports and airports, it appears 
to FLAC that social welfare inspectors have been conducting checks in such settings which 
exceed their powers under the 2005 Act, which only provides for the questioning of persons in 
such settings on the basis of “reasonable grounds” for suspicion.  Recent information released 
by the Department under freedom of information raises significant questions around the Depart-
ment’s rationale for targeting certain flights, with 70% of the flights targeted for checks during 
this period flying to either Romania or Moldova.

While the 2020 Act provides welcome clarity in relation to the eligibility criteria for the 
Covid PUP scheme, we are concerned about the legal imposition of a requirement to genuinely 
seek work while in receipt of the payment.  No regulations have been introduced for the purpose 
of setting out how the recipients for this payment are to be assessed as genuinely seeking work.  
In addition, no regulations have been introduced providing for the circumstances in which 
claimants may receive the payment while absent from the State.  It is therefore the case that the 
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new Act disqualifies claimants from receiving the PUP during any travel abroad for any period, 
however brief, and for any reason, however urgent.

Covid has highlighted and exacerbated a number of other gaps and systemic failures in our 
socially protective legislation which predate the pandemic in a number of areas and which are 
dealt with in detail in our submission.  I will refer briefly to a few in respect of employment 
law.  Between March and August employment law queries increased by 58.7% compared with 
last year.  Issues have arisen in relation to what we call lay-off limbos, refusals or impositions 
of annual leave, refusals of leave for childcare and the harshness of the suspension of the right 
to claim a redundancy lump sum.  

On evictions, we welcomed the intention behind the Act which purported to extend the pro-
hibition on evictions to all tenancies, as well as prohibiting the forced movement of members 
of the Traveller community.  However, it is our view that the section lacked clarity and suffered 
from interpretative ambiguities that deprived those who ostensibly should have been protected 
by its provisions of any means to resist an eviction or seek a remedy. 

On debt, we know that persistent mortgage debt from the last recession remains with over 
26,421 accounts already in arrears.  To these will undoubtedly be added people who find them-
selves with new debt problems or old debt problems compounded following loss of employ-
ment, closure of business, etc.  We believe that the framework of information, advocacy, legal 
advice and legal aid for debtors needs to be reviewed.  A Covid debt code to deal with legacy 
mortgage arrears, new mortgage arrears and new and old unsecured debt needs to be considered.

I thank the committee again for inviting FLAC to this meeting.  Myself or my colleague, 
Christopher Bowes, who prepared a significant amount of the material in the detailed submis-
sion, are more than happy to answer any questions.

Chairman: I thank Ms Barry for her statement and for the very detailed information which 
has been provided.  It will be considered in full by the committee in advance of making final 
recommendations and making our final report.  I invite Ms Ansbro to make the opening state-
ment on behalf of the Irish Council for Civil Liberties, ICCL, and to confine herself to five 
minutes if possible.

Ms Doireann Ansbro: I thank the Chairman and committee members for having us here 
today.  I am here with the executive director of the Irish Council for Civil Liberties, Mr. Liam 
Herrick, and both of us will be happy to answer questions.  The Irish Council for Civil Liber-
ties is an independent NGO that works to promote and protect human rights law and standards 
in Ireland.  From the outset of this crisis, we have supported the public health effort and rec-
ognized that stemming the spread of the virus would likely require some restrictions on our 
rights.  Such restrictions are permitted under human rights law but, as the committee has heard 
already, a strict framework exists to ensure that they are as minimal as possible.  Restrictions 
must be set out in law, be demonstrably necessary and be proportionate to a legitimate aim.  We 
have applied this framework in our analysis of the pandemic response at every stage.  In our 
submission, we set out how such an approach can be more effectively applied in legislation and 
regulations.  We set out why we believe a human rights approach can strengthen the Govern-
ment’s public health effort, and we highlight some specific rights issues that have arisen over 
the past few months.

When the first emergency health legislation was published in March and we saw the extraor-
dinary powers being granted to the Minister for Health to restrict our rights to liberty, move-
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ment, association and assembly, the ICCL made a comprehensive submission to the Oireachtas.  
In addition to calling for a sunset clause and more safeguards within the legislation, we empha-
sised the need to ensure that all of the restrictions in any future regulations must meet the hu-
man rights framework.  We suggest that future emergency legislation could and should be better 
human rights-proofed by integrating these principles of necessity and proportionality explicitly, 
by introducing a requirement to certify legislation as compatible with Ireland’s human rights 
obligations and by making consultation with the Irish Human Rights and Equality Commission 
a mandatory requirement where legislation so obviously impacts rights.

With the second emergency health Act and each set of subsequent regulations, the ICCL 
highlighted its concerns about rights.  We have made submissions to the Oireachtas, the Taoise-
ach, the Minister for Justice, the Minister for Health, the Garda Commissioner and this commit-
tee.  For example, in the early stages we strongly opposed the use of heavy criminal sanctions 
attached to regulations on movement.  We welcomed the removal of these sanctions in July but 
remain concerned about significant criminal sanctions attaching to ongoing regulations.  We 
called for more guidance around what constitutes a lawful reasonable excuse for not observing 
restrictions.  In particular, we called for clarity in respect of the right to protest.  Protest is a 
fundamental avenue for expressing dissent and takes on an even greater importance when deci-
sions are being made that have such a monumental impact on our lives.  Guidance on this issue 
is still pressing both for organisers and for those policing protests.

While we support the general Garda approach during the pandemic of engage, educate and 
encourage, the expansion of Garda powers has been and continues to be significant.  This carries 
a risk to public trust, especially where broader powers of intervention in the private sphere are 
concerned.  We strongly opposed recent proposals to criminalise gatherings in private homes 
and we regard last week’s pub grub regulations as unlikely to meet the human rights tests.  We 
welcome the provision of some statistics on Garda operations connected to the pandemic.  We 
also welcome the oversight provided by the Policing Authority.  However, we echo its calls for 
more detailed public data on the use of exceptional Garda powers to enable a proper analysis of 
their necessity.  We opposed the introduction of spit hoods for detainees during the pandemic 
because of considerable human rights concerns around hooding and we continue to call for their 
urgent removal from the Garda kit.

We have also called for better communication, accessibility and clarity around the making 
of each set of regulations.  As the committee has heard already, fundamental rule of law prin-
ciples require clarity and precision and take on greater importance when rights are restricted 
and criminal offences are created.  A situation where people are uncertain about what guidelines 
have a legal basis or what behaviour is illegal is untenable.  Laws must be published in advance 
and Government must clearly communicate the content of these laws.  We continue to call for 
wider Oireachtas scrutiny of regulations before they come into force and for a human rights 
impact assessment of each set of regulations.

Finally, we have called for much greater transparency regarding the process of translating 
expert medical advice into Government decisions.  This is fundamental to ensuring public trust 
and co-operation.  We all need to know that broader societal concerns including rights implica-
tions are being taken into account, as complementary to expert health advice, when policies are 
drawn up and restrictions on our precious rights and freedoms are signed into law.  I thank the 
committee.

Chairman: I thank Ms Ansbro and call Deputy O’Reilly, who has ten minutes.
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Deputy  Louise O’Reilly: I will keep an eye on the time.

Chairman: The Deputy always does, in fairness.

Deputy  Louise O’Reilly: We have had three contributions, all of which have been really 
comprehensive.  I thank the witnesses for that and I want to hear from all three organisations.  
Perhaps we can all work together to limit the time needed for responses if we can.

There was mention of a proposal that did not come to pass of criminalising gatherings in pri-
vate homes.  That is indicative of the kind of kite flying that has gone on which has been deeply 
unhelpful and really does not assist anybody when it comes to messaging.  Measures like this 
make their way into the public domain because they were making their way to the Cabinet, so 
this is important.  What level of consultation has occurred between the Government, the De-
partment of Health and the organisations before the committee today?  I note the Irish Council 
for Civil Liberties, ICCL, has made submissions to Ministers or Departments but I am talking 
about engagement.  This is not an invitation to make a submission but rather an invitation to 
have that level of interactive engagement.

Ms Sinéad Gibney: We did not have any engagement on the specific recent suggestion re-
lating to entering private homes.  We had engagement earlier in the lockdown period on specific 
elements but it has been limited.

Deputy  Louise O’Reilly: That is very regrettable.  Could I hear from the representatives 
from the ICCL and the Free Legal Advice Centre, FLAC, on that?

Mr. Liam Herrick: It is fair to say consultation has varied over the period.  The first set 
of regulations were introduced on 7 April and we had significant consultation through the De-
partment of Justice and Equality about the content.  That level of engagement has not carried 
through, however, and part of that is probably due to the volume of work being undertaken by 
the Department of Health and time pressures.  It is far from ideal.

With regard to the most recent proposals for regulations relating to social gatherings in 
the home, as well as the fact there was no engagement that we are aware of with any organi-
sations in the civil society or human rights sector, the deeper problem is how we are moving 
from advice in the public health sphere from an expert independent body such as the National 
Public Health Emergency Team, NPHET, which is communicated relatively clearly, to how the 
Government considers that while weighing human rights concerns and showing the public that 
those principles are being considered before engaging with the Oireachtas around that.  None of 
that happened in this case.  If there had been consultation with the Oireachtas or human rights 
organisations, the obvious difficulties with that proposal could have been identified and we all 
could have been of assistance to the Government in plotting a better course.

Deputy  Louise O’Reilly: I am sorry for interrupting.  When Mr. Herrick states there is an 
issue with regard to the input of human rights groups, he is essentially referring to proposals 
such as criminalising gatherings in private homes, which some people thought was a joke but 
we then found it was contained in a memo on the way to the Cabinet.  Am I right in saying that 
could have been avoided if there had been a level of consultation?

Mr. Liam Herrick: We recommended to the Government as far back as May that there 
should be consultation with the Oireachtas and the Irish Human Rights and Equality Commis-
sion on all regulations that have an impact on people’s rights.  Beyond that, we are also avail-
able to support and assist in any way we can.  We can all accept that in the early phases of trying 
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to respond to a growing crisis, it might have been necessary to introduce regulations in a very 
short period.  We do not believe it is justified at this point that regulations would be introduced 
without engaging with the Oireachtas and wider civil society in the statutory sector.

We note that this committee wrote to offer its assistance to the Department of Health a num-
ber of months ago and that offer has not been taken up.  That is regrettable.  I hope at this point, 
when we are undertaking a review of how we go about responding to the Covid-19 pandemic, 
it is a good opportunity to try to put in place better processes.

Ms Eilis Barry: We would very much like to have contributed, particularly on the social 
welfare legislation that was passed with great speed.  We were surprised that the provisions 
were put in law, as were many others.  We would have loved to have contributed to the debate, 
particularly with respect to the provisions concerning the imposition of a requirement to genu-
inely seek work.  We look forward to such consultation in future.

Deputy  Louise O’Reilly: It is very obvious that such consultation is absent when we see 
much of what is coming from the Government, which is very regrettable.  There was mention 
of six or seven changes made to the social welfare code, including the addition of a proviso that 
a person should be genuinely seeking work.  Will the witnesses run through what happened and 
why?  Will they include the reference to the appearance on television of An Tánaiste?

Mr. Christopher Bowes: This relates to the first reference to a requirement that claim-
ants of the Covid-19 pandemic unemployment payment, PUP, be genuinely seeking work.  An 
amendment was made to the Covid-19 PUP website and specifically the section on how to 
qualify, which details eligibility criteria for the payment.  On foot of the comments referenced 
by the Deputy, the web page was subsequently amended to include, as an eligibility criterion 
for the payment, that a claimant should be genuinely seeking work.  In our submission we go 
through in detail all the information that had been published relating to the payment.  There had 
been no reference to such a requirement prior to that point.

Deputy  Louise O’Reilly: What prompted the inclusion of that reference?

Mr. Christopher Bowes: The only reference up to that point was the comment the Deputy 
made reference to.  The website subsequently contained that reference.  There was no reference 
anywhere prior to that comment being made to such a requirement arising in the context of the 
Covid-19 PUP.  It remained on the website and when a legislative basis for the payment was 
introduced on 5 August through the 2020 Act, it became an eligibility criterion for the payment.  
As set out in our submission, in FLAC’s view it cannot properly be considered as having been 
an eligibility criterion for the payment prior to the enactment of the 2020 Act.

In our submission we also highlight a number of concerns relating to it now being an eli-
gibility criterion for the payment in circumstances where the payment is expressly stated to be 
designed for people who may have been temporarily laid off.  We do not understand the logic of 
attaching that criterion to the payment in circumstances where people may have every expecta-
tion of returning to their employment after a period.  This is particularly in the context of people 
having to seek the Covid-19 PUP in future if new rules or restrictions are introduced that might 
limit their ability to go to work or the ability to trade of the business for which they work.  The 
Covid-19 pandemic unemployment payment must be reactive to such positions and take into 
account the sort of circumstances in which it could be foreseeable that people may claim that 
payment.
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The criterion as it attaches to the payment should be reviewed.  It is also regrettable that 
there are no regulations yet as to how the eligibility criterion would be assessed.  For example, 
we do not know in what circumstances somebody should be held as genuinely seeking work 
while in receipt of the payment.  It is particularly concerning in circumstances where people 
may not currently have the same access to childcare or be able to seek work as a result while in 
receipt of the payment.  While off work, they may have other childcare commitments.

Deputy  Louise O’Reilly: I am sorry to cut short the witness but time is short.  A survey 
indicates that 70% of the social welfare inspections taking place in Dublin Airport related to 
flights to eastern Europe, specifically Romania and Moldova.  What is Mr. Herrick’s view on 
that?  Does he have a view on such targeting, or would he consider it targeting at all?  I would 
consider it targeting if the level is 70%.  Does Mr. Herrick have a view on the level of human 
rights compliance with such action?

Mr. Liam Herrick: We very much agree with the analysis of FLAC that the power, as we 
understand it, requires a reasonable suspicion that a person is breaking the law before he or she 
can be approached and powers of inspection exercised.  So far, we know the totality of people 
on a particular flight were being asked for their personal public service numbers or other de-
tails.  To us that would not seem to be compatible with such reasonable suspicion.  From the 
information available through the freedom of information process at this point, as mentioned 
by Ms Barry, it appears a decision was made by senior officials within the Department of Em-
ployment Affairs and Social Protection that specific flights to specific destinations would be 
singled out.  We do not know what was the basis for that selection but it certainly gives rise to 
serious concern that individuals of a certain nationality were being targeted.  That is certainly a 
concern.  Data protection issues also arise around how information about travel was received or 
processed.  We have had reports of individuals who claimed they were cut off where they never 
even travelled, merely booked travel, which gives rise to other concerns.  Much more needs 
to come out in this regard but the information available gives us cause for concern around the 
potential profiling of particular nationalities.

Deputy  Louise O’Reilly: It does indeed.  It looks exactly like profiling, not even potential 
profiling, and it is something the Government needs to look at urgently.

I thank everyone not only for their evidence today but for the ongoing important work that 
they do.

Chairman: I have a brief follow up question for Mr. Herrick.  He said the fact that people 
booked flights, although did not travel, was a basis on which their payments were cancelled 
gives rise to other concerns.  I presume he means data breaches, in that that their bookings 
somehow came to the attention of social welfare authorities.

Mr. Liam Herrick: All we can say at this point is that this is obviously a matter of concern 
to the office of the Data Protection Commissioner.  It has expressed its concerns and indicated 
that it is seeking more information.  The matter is before it which is appropriate.

Chairman: The next speaker is from Fine Gael.  Is Deputy Durkan taking five or ten min-
utes?

Deputy  Bernard J. Durkan: I will take five, please.

I welcome the witnesses and thank them for their attendance and opening statements.  It is 
generally accepted that certain intrusions into human rights and civil liberties took place as a 
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result of restrictions introduced for a particular purpose.  On balance were the measures taken 
necessary and did they do the job they were intended to do, that is, curtail the spread, and its 
speed, of the virus?

The FLAC submission referred to reasonable grounds and the Department of Employment 
Affairs and Social Protection.  I spent some time in that Department as a Minister of State and 
am reasonably familiar with the application of the rules there.  I was surprised at the surprise 
expressed at the methodology used for determining whether or not someone had eligibility as 
some of those means have always been used, as far as I am aware.  Having dealt with countless 
queries and appeals before the Department’s appeals officers, I questioned those areas repeat-
edly, but they were there.  For example, on qualification for payment for jobseekers allowance 
or equivalent, it is necessary to be available for and seeking full-time employment, not part-
time employment.  I asked was that criteria taken into account and should there have been an 
amendment at that time to deal with issues that might arise.  The counterpoint is that such is 
the severity of the virus that it was necessary to take particular precautions and some of those 
regulations might have to be set aside.

On the right to protest, having been involved in some protests in my previous incarnation, 
I observe that right.  The question arises as to whether the restrictions introduced and imposed 
were on balance in line with the requirements of curtailing the virus and its spread or whether 
they were excessive.  There are two kinds of protest, one which some members refer to as effec-
tive protesting, which means impeding the rights of others in the course of their business.  Is it 
considered that the restrictions imposed were excessive or were in line with the requirements to 
curtail, slow down or restrict the forward speed of the virus?  Is it accepted that the State could 
have a liability in the courts if it did not take effective action to protect in general the lives and 
well-being of the community?  I refer to various instances where the State was sued and sued 
successfully. 

Chairman: That is a lot of questions.

Deputy  Bernard J. Durkan: It is four.

Chairman: Who wishes to answer?

Ms Sunniva McDonagh: There must be a balance.  The State has a right to protect health 
and human life.  That right can be curtailed in certain circumstances and we have set out clearly 
what they are.  Any restrictions have to be necessary, proportionate, which means there cannot 
be a very excessive measure to achieve an end, non-discriminatory and be informed by human 
rights principles.  Non-discriminatory means they could be indirectly or directly non-discrim-
inatory but one must look at each individual proposal to see if it complies, that it does not 
infringe on rights such as the right to associate or the right to protest, freedom of association.  
Ultimately, each individual case must be looked at on its merits.  The ultimate arbiter of whether 
or not the Constitution has been breached are the courts.  They would make that determination 
if a suitable case was brought.

Mr. Christopher Bowes: On the second question on eligibility criteria for jobseekers’ pay-
ments and the criteria of being available for and genuinely seeking work, we have concerns 
about the continued imposition of those criteria in a very strict manner.  The OECD published 
a very useful paper in May examining the various social welfare responses to the pandemic in 
OECD countries.  It highlights that a number of jurisdictions suspended job search and activa-
tion requirements for jobseekers payments.  By contrast, in Ireland in the case of the pandemic 
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unemployment payment, PUP, such a requirement was added after the fact to the payment by 
way of the 2020 Act.  We are concerned about the continuing imposition of those eligibility cri-
teria to those payments.  The Department, by way of circular 35/2020 published in June, seems 
to have adopted a policy to the effect that someone cannot be considered as genuinely seeking 
work during a period having travelling abroad where he or she is required to self-isolate and on 
that basis is not entitled to a payment during that period.  We have serious concerns about the 
logic of such a policy and circumstances where there has been this huge proliferation of online 
jobseeking and working from home, with the Department adopting a blanket policy to the effect 
that someone cannot be considered to be genuinely seeking or available for work during a time 
when he or she is required to stay at home.  The policy also reflects a quite concerning harsh, 
punitive imposition of the travel advice on people who are in receipt of certain social welfare 
payments in circumstances where for the rest of the population it remains advice.  If someone 
in receipt of certain social welfare payments breaches that advice there could be a huge im-
plication for his or her income and access to social welfare payments.  The Deputy is correct 
in saying those jobseeking and availability for work requirements may need to be examined, 
particularly in the context of the Covid payment.

Ms Doireann Ansbro: I will respond to two of the Deputy’s questions on proportionality 
and protest.  I completely agree with what the Irish Human Rights and Equality Commission 
has said.  We agree that the courts are the ultimate arbiter for a proportionality assessment how-
ever I will share some observations we have made in recent months on the obligation on the 
Government to do that proportionality assessment.  On whether the measures were necessary 
and proportionate, that will require a much deeper review in time.  There have been different re-
sponses and different regulations, and they have addressed different issues.  We have expressed 
concerns at each stage on different elements of those.  The first regulations impacted very sig-
nificantly on the rights of people, in particular in their movement.  The regulations at that time 
required people not to leave their homes without a reasonable excuse or not to go beyond 2 km 
from their home.  They were introduced as guidelines and An Garda Síochána began an opera-
tion assisting with the enforcement of those guidelines, without criminal sanctions.  The Garda 
Commissioner reported at the time widespread compliance with those guidelines without those 
criminal sanctions.  Once those guidelines were put into law in the first set of regulations and 
underpinned by criminal sanctions of up to six months in prison and a €2,500 fine, which was 
allowed for in the primary legislation, we expressed the view that they were potentially dis-
proportionate and unnecessary and that, therefore, there was a risk that they did not meet those 
human rights tests of necessity and proportionality.

In terms of the restrictions on events, nobody would disagree that restrictions were neces-
sary given the human transmission of the disease.  We did not express a very clear view whether 
they were necessary and proportionate.  It is likely that they were.  Our concerns around those 
regulations tended to be about communication in terms of what exactly was allowed and when, 
what the end date of each regulation was, when were they renewed, and what was allowed 
inside and outside.  There was a lack of clarity, and when there is that lack of clarity, it raises 
issues about necessity, again because we do not know if what is precisely being provided for in 
law is responding to what is actually happening on the ground.

In terms of some recent proposals, in particular whether there was going to be criminal sanc-
tions attached to gatherings in homes, we expressed a view that that would be disproportionate, 
particularly because we had not seen the evidence linking a rise in cases to house parties.  We 
know that there were some cases linked to gatherings, but a gathering in a home could just be 
the gathering of a family of seven who live together.  We considered that to be very questionable 



66

SCR

in terms of meeting that requirement of necessity.

On a final point on proportionality, to prove that laws are necessary, and when we have seen 
that guidelines can be followed without the criminal sanctions before regulations are introduced, 
it needs to be proven that education, consent and compliance are not working.  When the com-
munication and compliance and not working we have proper communication and education, 
that is probably when we need to be bringing in regulations with laws and criminal sanctions.

The ICCL has done a lot of work around the right to protest in Ireland.  We have had many 
protestors come to us over recent months asking for advice on what has and has not been legal.  
We have directed them to the regulations and have done our best.  We cannot offer actual legal 
advice because we do not have practising lawyers on our team, but we do our best to point them 
to where the law is.  It has been difficult at times.  The right to protest, as I said in our opening 
statement, takes on a fundamental importance during a time when so many decisions are being 
made affecting people’s lives in so many different ways.  We believe that there was a real need 
for clarity around what is allowed and what is not.  There was a real opportunity for the Gov-
ernment to issue guidelines or to include within the regulations themselves what is allowed and 
what is not.  Whether it is about limiting the size of protests, requiring masks during protests, 
or requiring social distancing, we think there is definitely potential to have much greater clarity 
around protests.

Chairman: I thank Ms Ansbro.  Before I bring in Deputy McAuliffe, I would like to make 
the point that whatever difficulty there has been, and there have been many for people who are 
looking to protest and for those looking to advise them, there is a commensurate difficulty for 
those seeking to police the protests.  I am very conscious that we have not heard from any Garda 
representative bodies.  We may need to hear from them at a subsequent meeting or session, but 
that will be in the hands of the committee and can be discussed later.

Deputy  Paul McAuliffe: I appreciate the witnesses attending the committee today.  Dr. 
Ronan Glynn, on RTÉ on Friday night, talked about us closing chapter one and moving into 
chapter two, where chapter one was about us suppressing a huge outbreak of a disease that we 
we were very unfamiliar with, and chapter two is about us learning to live with this virus.  The 
actions that were taken in the first chapter may not be applicable in the second.  I fear that as we 
go forward, we will start to analyse some of the actions which we took in chapter one, or the 
first phase, but that we will use the standard and space of the second.  We should always ques-
tion authority.  Often, in Ireland, the left and right wings are divided around economic theory, 
but actually they are also divided between the role and authority of the State.  I would always 
regard myself as being somebody at the more liberal end of that spectrum.  However, I do worry 
about us using a high threshold for a period that, no doubt, was incredibly chaotic.  There was 
little information and we were looking for immediate answers and actions.  The Social Welfare 
Bill, is one to which I would point.  There are many in this House who would have liked to have 
seen greater scrutiny of that Bill within the House, never mind those in organisations outside.  

Mr. Bowes talks about other countries removing the right to seek work, but a fair compari-
son is to say that the regime that was put in place in July, probably was one of the most gener-
ous regimes, in the sense that it was one of the highest levels of payment.  More important, it 
was for a longer period of time, where other jurisdictions were not guaranteeing that payment 
for such a long period.  By including the obligation to genuinely seek work, we were making 
a plan in July for something that would happen next March.  The Minister has been very clear 
that there is a common sense approach.  I agree that we should see regulations around that, but 
in making regulations for July, for a payment that will continue all the way until next March,  it 
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was appropriate to have that requirement that people would seek work, while at the same time, 
the common sense that it would not be applied to industries which we were closing in the very 
short term.  Perhaps Mr. Bowes or one of the other witnesses may be willing to respond.

Mr. Christopher Bowes: I think the Deputy is definitely correct.  I made reference to 
comparing to other jurisdictions.  Ireland does compare quite favourably in the context of the 
social welfare measures that were introduced in response to the pandemic.  But that paper also 
highlights that the pandemic, and the increased demand for social welfare payments across the 
board, also brought to the fore weaknesses in every individual jurisdiction and in every system.  
In introducing the 2020 Bill, which came into effect almost five months after the Covid pan-
demic payment was actually introduced, there was an opportunity there for scrutiny of the Co-
vid Pandemic Unemployment Payment, PUP, scheme, and for a period of consultation as to the 
working for it.  The Deputy has made reference to the requirement to genuinely seek work and 
being attached to that payment.  We should note that that criteria applies to the Covid PUP at the 
moment, as it stands, to each claimant for the payment.  I know the Deputy has made reference 
to taking a common-sense approach, and the Department has indicated that it will take such an 
approach.  But in the absence of any regulations which reflect that approach, it is impossible to 
know what approach at all is being taken, or what criteria people are being assessed by refer-
ence to in deciding whether or not they are genuinely seeking work.

Deputy  Paul McAuliffe: While I share the witness’s concerns on the broader point, I must 
say that I have not met, in my clinic, anybody who said that they have been removed from the 
payment on the ground of genuinely seeking work, nor have I heard tell of this from any of my 
colleagues.  So, the questions is, is it a current and legitimate concern, or a broader concern 
regarding the overall legislation in the longer term?  Has any of the organisations received any 
complaints from individuals who have been removed on the ground of genuinely seeking work?

Mr. Christopher Bowes: We have certainly been contacted by those who travelled abroad, 
and were in receipt of the PUP.  On their return, they were told that their PUP was not payable 
to them for the two-week period after their return, during which they were self-isolating, be-
cause of the Department’s view that one cannot be held to be genuinely seeking work during 
that period.  It is definitely a live concern for Free Legal Advice Centres, FLAC, and it is a live 
concern on the basis that it now applies and is in the Act.  The absence of regulation creates a 
massive lack of clarity as to how that criteria will be applied.  If someone who has been tem-
porarily laid off since March is looking to apply for the PUP and sees there is a criteria to the 
effect that they need to be genuinely seeking work in order to access that payment, they may 
feel they are not entitled to the payment because they are not genuinely seeking work as they 
have every expectation of returning to their employment when it resumes.  That may be the real 
effect of that measure.

Deputy  Paul McAuliffe: I accept that, but at present, I am not aware of any people who 
have been removed on the grounds of genuinely seeking work, and the Minister has been clear 
about the two-week holiday requirement.  Are the organisations aware of such people, other 
than those contacting Mr. Bowes with a concern?

Mr. Christopher Bowes: We certainly are.  It is definitely a live concern in that we have 
been contacted by people who have been cut off on that basis, so it is a live concern.

Deputy  Paul McAuliffe: It would be good if Mr. Bowes could provide the committee with 
some of the numbers around that because we could include that in our report, that is, how many 
people have been removed on that basis.
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On the second point about those who were removed for permanently leaving the State, and 
there is a lot of debate around this, I certainly believe that many ordinary people would feel that 
it would have been quite reasonable that anyone permanently leaving the State should have had 
his or her payment terminated.  The question is how we investigate that.  I agree that there are 
media reports and people’s stories which have emerged in the media which seem to be breaches 
of the data regulations, yet it is not clear how that happened.  If the Department of Employment 
Affairs and Social Protection, as it was then, carried out operations which were not in line with 
the Act, then that was wrong.  How do the organisations propose that we monitor that investiga-
tion as things go forward?

Mr. Christopher Bowes: On the Deputy’s first point, FLAC will certainly be willing to 
provide any information that has come into our phone line in terms of the number of people who 
have raised concerns around that requirement.  I am sure the Department would also be happy 
to provide any information the committee may want to request from it.

On the second point about the airport checks, and again this is something about which 
people have come to FLAC and described their experiences, it seems these checks not only are 
being conducted in a manner which raises data protection concerns but are also being carried 
out in a way that goes beyond what is allowed under the Act.  There was no basis for these 
people to be questioned nor was the inspectors’ certificate of appointment provided to those 
who were subject to these questions.  There is a further concern around fair procedures in that 
people’s social welfare payments seem to have been summarily cut off after these checks with 
no notification to them or fair procedures of any kind.  

The additional concern is around the social welfare code in the context of a number of pay-
ments, such as jobseeker’s allowance, supplementary welfare allowance and the Covid PUP up 
to 5 August.  The primary legislation does not create a situation whereby those payments are 
not payable simply on the basis of someone being absent from the State for a very brief period.  
I note that the kind of information the Department was gathering was merely evidence of some-
one leaving the State.  It was not asking questions as to the reason for those departures from the 
State or to the extent which or the length of time the person was going to be absent from the 
State.  There are a number of concerns about the airport checks.

Deputy Paul McAuliffe: On leaving the State, or being on a flight during a period when 
the Government was advising people they should not leave the State – that was a guideline, 
obviously – the question is whether that was enough.  Was that a reasonable ground to assume 
people were leaving the State permanently?  I agree with Mr. Bowes.  I do not believe fair pro-
cedures were used here and that all the normal principles of natural justice applied.

This morning’s discussion with two international contributors was incredibly interesting.  
They spoke about the UK experience where the Civil Contingencies Act was not used but 
the Public Health Act was used.  It is interesting because we also used the Public Health Act 
to implement some of the restrictions, or the lockdown as it is generically called.  The Civil 
Contingencies Act was brought in in peacetime and in a way in which it was debated.  Do the 
witnesses believe the Dáil should engage in consideration of what emergency powers could be 
implemented in a future emergency because obviously the Constitution refers to rebellion and 
war but this scenario does not fall into that category?  Is there a need for that broader debate and 
legislation to be introduced in a non-emergency time?

The second question is around the right of Government to select which activities are permis-
sible and which are not.  Many people think it is far safer to be on the side of pitch watching a 
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match than to be in a pub watching the same match.  I had a mother who contacted me to say 
that her 15-year-old had asked if he could go and watch the local club game with the father of 
a friend in a pub rather than being able to watch it at the side of the pitch.  The Government 
should not be determining which activity we should have, but I accept that when I put that to 
the Minister at this committee, he said that we are in unprecedented times.  Perhaps, as we move 
forward, we will be able to have a more mature and reflective view.

Ms Sunniva McDonagh: I would just like to add that the Irish Human Rights and Equality 
Commission has been calling, since 2016, for an Oireachtas committee on human rights, equal-
ity and diversity, with a proper cross-departmental mandate to look at various humans rights 
and economic and social rights that might arise.  The Deputy has raised some very interesting 
points.  It would be very nice to see this sort of debate formalised in such a committee going 
forward.

Chairman: I thank Ms McDonagh.

Ms Sinéad Gibney: I thank Deputy McAuliffe for his questions.  The way the Deputy de-
scribed chapters one and two in the earlier part of his questioning was very helpful.  Of course, 
there were limitations on how regulations and legislation could be measured and tested during 
that time.  We are now in chapter two, however, and it is now up to the Oireachtas to engage in 
that scrutiny.  As my colleague mentioned, we have been calling, since 2016, for the creation 
of a committee to deal with human rights.  If one thinks about how that could enhance the leg-
islative process in the future, it means that the voices of those affected by these issues, and the 
human rights and equality experts that are here in the State and ready to help will, by default, be 
included in that process.  That should absolutely be the case.  That will then also play into the 
fact that for future emergency legislation, which I agree should be discussed when we are fresh 
out of - or still in - this emergency, it is the right time to build in these default structures.  That 
way legislation and practice can be better scrutinised at an earlier stage of the process.

Chairman: I thank the witness and Deputy McAuliffe.  I now call on the next speaker from 
the Green Party, Deputy Steven Matthews.

Deputy  Steven Matthews: I thank an Cathaoirleach.  I thank the witnesses for their atten-
dance here this afternoon and for the submissions they presented to the committee.  I also thank 
them for the very important work they do throughout society in respect of access to justice and 
equality, not just at this time, but at all times.  I have a question for Ms Barry.  Her submission 
was very detailed and covered quite a lot of areas.  I only have five minutes, so I do not have 
time to ask questions on all the areas covered.  I want to ask questions, in particular, on em-
ployment rights for workers during the pandemic.  I note that queries to the witnesses’ services 
about employment law are up by almost 60%.  This is perhaps unsurprising given the upheaval 
in employment and the impact on employers and employees at this time.  In Ms Barry’s report, 
she states that there is no legal obligation on employers to use a mandatory procedure in writing 
to place employees on lay-off from their jobs, or a specific written procedure to notify them that 
their lay-offs are coming to an end and the date when they will be expected to return to work.  
It is her contention that there is no legal basis to compel employers to inform employees of a 
lay-off, or at the end of a lay-off period, in writing.  Could she expand on that point, and the 
impact it is having on employees?         

Ms Eilis Barry: What is happening is that people are contacting us who have been “laid-
off”, but who do not know for how long they are going to be laid-off, and at what stage they will 
be able to come back to work.  They are actually seeing colleagues return to work or people 
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being appointed to their jobs, so there is a kind of lay-off limbo going on in certain employment 
situations.  This is exacerbated by the lack of that legal requirement that we address to explicitly 
set out the length if time that workers will be on lay-off.  There is also a problem because of 
the prohibition on people claiming redundancy sums.  They are in a situation where they may 
see colleagues returning to work but they are not returning to work, yet they cannot decide that 
they want to move on and claim what may be a very generous redundancy sum.  We feel that is 
something that needs to be examined and reviewed.  There is a lack of clarity around the legal 
obligations of an employer in this regard.  However it is exacerbated by the inability of people 
to turn around and claim redundancy.

Deputy  Steven Matthews: I agree that this is something that needs to be examined.  Is this 
more common in precarious employment types, or is the witness seeing this across all employ-
ers?  Is there a pattern to where the witness is seeing this in certain types of employment?

Ms Eilis Barry: It would obviously be private types of employment but we have not seen 
any particular patterns in that regard.

Deputy  Steven Matthews: Does the lack of such a written document make employees 
more vulnerable vis-à-vis employment law?

Ms Eilis Barry: It leaves them in limbo in that they cannot claim redundancy.  It requires 
them then to be in receipt of the payment and they may be seeing colleagues return to work.

Deputy  Steven Matthews: On page 3 of the submission reference is made to the benefit 
take-up campaign for the newly extended rent supplement scheme.  The uptake was very low 
because not many people are aware that they may qualify under the new criteria.  A huge num-
ber of schemes, supports and assistance were being provided across different Departments.  
Was this one that was just missed out on and what lessons can be learned from that?

Ms Eilis Barry: We launched what we called a benefit take-up campaign because it came 
to our attention that there was a very low take-up.  We also understood that people who might 
be eligible for the supplement just did not know about it.  It was significant that such a positive 
scheme from the Department was not being utilised.  This goes back to our original point that 
people should have clarity about what is out there and what they may be entitled to claim and 
be encouraged to apply.

Deputy  Steven Matthews: Would Ms Barry be satisfied generally that the awareness cam-
paigns for the supports and assistance available were effective?  Would she be generally satis-
fied with the way they were conducted?

Ms Eilis Barry: We were dissatisfied with how the changes to the eligibility criteria for the 
pandemic unemployment payment were achieved.  As we set out in our submission, the page 
on the www.gov.ie website that dealt with the payment was changed.  It would appear that an 
attempt was made to change the eligibility criteria simply by changing them on the website.  We 
have set out our concerns around the legality of the changes that were being introduced and also 
the fact that when people were applying for the pandemic unemployment payment, there was 
no indication that they needed to be actively seeking work or that penalties would be imposed 
if they availed of holidays.  In that regard, we had concerns.

Deputy  Steven Matthews: I have one quick question on health and safety.  There was an 
increase in the number of calls seeking health and safety at work advice.  Was there a pattern 
there in terms of the types of employment involved?
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Ms Eilis Barry: The increase in such calls related to all types of employment, both public 
and private.  The calls were from people who belonged to high risk categories who were con-
cerned about returning to work and who were not assured that proper health and safety proce-
dures were in place.  They were also from people who had vulnerable relatives living with them 
who were concerned about returning to work and putting those relatives at risk.  It was right 
across the board.  What was particularly evident earlier in the year, when our employment law 
calls peaked, was that employees were being told to come back to work immediately or they 
would lose their job.  That was a real concern.

Chairman: The next speaker is Deputy Duncan Smith from the Labour Party.

Deputy  Duncan Smith: I thank the witnesses for their submissions and for attending to-
day’s meeting.  I will direct my first question to Ms Gibney and congratulate her on her appoint-
ment to her new role.  On page 2 of her opening statement she discusses the spectre of returning 
to our institutionalised past.  One of the institutions that has been under the microscope a lot 
during this pandemic is the nursing home.  Has the commission done any work on the impact 
of this pandemic on nursing homes from a human rights perspective?  Is there any comment Ms 
Gibney could make on that?

Ms Sinéad Gibney: It is an issue that we are keen to look at.  As I mentioned in my open-
ing statement, we feel there could have been legislation in place which would have assisted in 
identifying earlier in the process potential issues in places such as nursing homes.  There has 
been a disproportionate impact on people in nursing homes, and that is something that we must 
continue to analyse.  We have initiated a report which we will be publishing in the coming 
months, and this is one of the topics being dealt with in that report.

The national preventative mechanism that I mentioned, for example, would apply not just 
to places of detention but also to nursing homes where people have been admitted in particu-
lar ways.  We would like to stress that the pandemic has meant that existing human rights and 
equality issues have been exposed and this has been exacerbated for certain groups.  Where 
there is capacity, people need to be able to use that capacity to assert their rights.  Where that 
capacity needs to be fulfilled, we need to provide ways in which that can be done, and of course 
that impacts on nursing homes.  The OPCAT mechanism of the national preventative mecha-
nism would potentially allow for that to be used in those settings.  This is a live issue for the 
commission.

Deputy  Duncan Smith: On the issue of the Garda and seeking more disaggregated data, 
will Ms Gibney comment further on the commission’s work on trying to get those data, why 
they are needed and the impact that not getting the data is having on the commission’s ability to 
report effectively on the actions of An Garda Síochána.

Ms Sinéad Gibney: We have sought on a number of occasions to access those data through 
letters to the data office of the Garda Commissioner.  In our previous submission to this commit-
tee we spoke specifically about disaggregated data as it relates to people with disabilities.  My 
colleagues who are on the strategic human rights advisory committee, SHRAC, for An Garda 
Síochána have also raised it there.  What it prevents us from doing is monitoring the implemen-
tation of the regulations.  If we do not know who is being impacted by the regulations, then we 
cannot effectively carry out a human rights and equality impact assessment or an assessment of 
how these powers are being used.  We also recently wrote regarding the use of spit hoods, and 
there are no disaggregated data on that, for example.
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Disaggregated data are something that we have been talking about for a long time.  They are 
something that the UN comments on when we engage in the treaty monitoring mechanism that 
we, as Ireland’s national human rights institution, have.  Without understanding how powers, 
laws and practices impact on specific groups, we are unable to monitor effectively the human 
rights and equality impacts of those activities.  Disaggregated data are something that we have 
to improve on in this State.  They are particularly pertinent to this issue and this current phase.

Deputy  Duncan Smith: My next question is for Ms Barry of FLAC.  Anyone who has 
been involved in politics in recent years will know that FLAC is stretched to the maximum.  Ms 
Barry mentioned in her submission that the waiting lists are six months long.  Has FLAC car-
ried out any analysis on what the waiting lists will look like in 2021 and beyond if it does not 
get the additional resources it needs?

Ms Eilis Barry: It is important to distinguish FLAC from the Legal Aid Board.  We are a 
voluntary, independent legal rights body which campaigns for access to justice.  In our submis-
sion we were referring to the State’s Legal Aid Board which indicated at a recent meeting that 
it expects a lot of applications for aid once the courts are back to normal.  I am not aware of 
whether the board has carried out an analysis in that regard, but I know that it is currently con-
sidering its strategic plan.  This is something that we will be raising with the board.

Deputy  Catherine Murphy: I congratulate Ms Gibney on her new role and wish to pick up 
on what she said to the previous contributor.  Why is there resistance to providing those data?

Ms Sinéad Gibney: Obviously there is a lot of work involved.  It is a culture that has 
evolved.  There are issues around the specific jurisdiction we are in and our demographics, but 
there is no question that Ireland is not providing the disaggregated data necessary for a national 
human rights institution and equality body to effectively monitor activities in the State.

Deputy  Catherine Murphy: There may be positive stories there as well.  There is an 
expectation that the provision of data will always have negative consequences.  That may not 
always be the case.  It will also help us to improve things.

Ms Sinéad Gibney: Absolutely.

Deputy  Catherine Murphy: I would like to ask the representatives of FLAC about con-
flicting rights.  Some sectors, such as bars, the travel industry and the arts, will obviously take 
longer to return.  Rights can come into conflict.  Recipients of the Covid-19 pandemic unem-
ployment payment are required to be available for work.  However if they terminate the em-
ployment to which they want to return, they lose rights such as consideration of time in regard 
to redundancy payments.  Does the State have an obligation there, in light of the fact that this 
was meant to be a temporary payment and people were expected to return to work?  Has the 
five-month delay allowed a rewriting of the history of the initial intention of this payment?

Ms Eilis Barry: There are a few issues there.  The intention at the outset was to provide 
a vital payment across the board to all sectors.  This was welcome.  We have concerns about 
the prohibition of redundancy claims and the newly introduced requirement to genuinely seek 
work.  We have been contacted by people who may be entitled to very significant redundancy 
lump sums which they cannot claim.  In effect, that constitutes the loss of a very significant 
right.  That is why we wanted to be consulted on the Social Welfare (Covid-19) (Amendment) 
Act 2020, as well as on the obligation to be actively seeking work and its interaction with the 
prohibition of redundancy claims.
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Deputy  Catherine Murphy: Is there an obligation on the State as a result?  It may be re-
quiring people to relinquish a right by taking up other employment and terminating the employ-
ment to which they want to return.

Ms Eilis Barry: We see that as problematic.  Someone who has been working in a wet pub 
for 20 years will be hoping that it will shortly be reopened and has been given every indication 
that it will be.  To require such a person to be genuinely seeking work to remain entitled to the 
Covid-19 pandemic unemployment payment, in circumstances in which a redundancy payment 
cannot be claimed, is to ask them to waive a very significant entitlement.

Deputy  Catherine Murphy: Ms Barry referred to the five-month delay several times.  
There were many reasons for that.  Does it matter that the payment had a certain intention at the 
outset and the dynamic changed over time?  Is that what the witnesses are saying?

Mr. Christopher Bowes: FLAC welcomed the introduction of the Social Welfare (Co-
vid-19) (Amendment) Act 2020 as it provided clarity on the exact eligibility criteria for the 
Covid-19 pandemic unemployment payment.  Regrettably, the manner in which the legislation 
was passed did not leave any time for engagement and scrutiny.  This could have provided a 
welcome opportunity to resolve issues such as redundancy payments.  It is welcome that the 
payment was put on a statutory basis because as the Deputy notes, it has lasted much longer 
than was envisioned when it was introduced.  As the payment was in effect for a longer period 
of time, further operational issues around the attached criteria and their enforcement came to 
light.  The payment is now expected to last until April 2021.  In such circumstances the clarity 
provided by placing it on a statutory basis is welcome.

Chairman: I would like to ask a couple of questions about rights and how they were vindi-
cated or otherwise during the pandemic.  How did the Irish Prison Service do?  What happened 
to prisoners and what was done to facilitate visits?  I saw an announcement on social media 
stating that the Irish Prison Service had managed to reopen and re-establish family visits rela-
tively early.  What happened with regard to communal space and recreational facilities within 
prisons?  The witnesses may not know.

Ms Sunniva McDonagh: I would like to comment briefly here.  The European Union 
Agency for Fundamental Rights in Vienna highlights elements of good practice.  It highlighted 
the Irish Prison service and particularly the Irish Red Cross, which launched several interven-
tions in prisons.  It ensured the availability of television and Netflix and set up a buddy system.  
The agency praised those organisations in its review of all the member states.

Ms Sinéad Gibney: I would add that the Irish Prison Service has handled the pandemic 
very well in terms of infectious disease control.  It is not the first time the service has had to 
deal with this, so it may have had an advantage at the outset.  There must be oversight of the 
implications for visits and recreational facilities.  Some innovations were introduced, such as 
remote visits.  These must be examined.  As mentioned, it has been heralded as a positive ex-
ample internationally.  There have only recently been any incidences of Covid-19 within the 
prison system.

Chairman: My next question concerns testing in direct provision centres.  The EU recep-
tion conditions directive allows for health screening etc., but it is silent on what happens if 
someone does not co-operate.  There is a duty on the State to provide accommodation under 
the directive.  What happens if someone does not want to be tested regularly and argues that he 
or she is at a heightened risk of Covid-19 because the State has chosen to place him or her in a 



74

SCR

congregated setting?  Such people could argue that it is not their responsibility to be regularly 
tested as a result of choices the State has made.  Have the witnesses encountered this scenario or 
any trouble following the announcement of regular testing in direct provision centres a month 
ago?  Ms Gibney may wish to answer but the question is directed at the entire panel.

Ms Sinéad Gibney: Maybe somebody else could address the specifics of the question.  We 
recently wrote to the Minister for Justice and Equality, Deputy McEntee, asking for reassurance 
and information on measures taken to allow people to self-isolate in direct provision.  More 
generally, we inquired about the health and well-being of everybody in direct provision.  As the 
Chairman has correctly pointed out, it is the State which has put people in circumstances where 
their health, well-being and ability to respond to this pandemic have been compromised.  There 
is therefore an obligation on the State to ensure those compromises are fixed and these people 
can deal with the pandemic as well as the rest of the population can deal with it.

Mr. Liam Herrick: If I might add to that, any proposal to compel people to undertake 
testing or any medical treatment would give rise to very serious legal questions which would 
need to be considered in detail.  There would need to be careful deliberation and consultation 
in advance of them.  It is a further example of one of the very complex issues we are trying to 
deal with at the moment.  I do not think it is helpful to talk about introducing measures that are 
mandatory and compulsory for a particular section of the community without a proper explora-
tion of the legal issues that might arise.

Certainly direct provision has been identified as one of the grave areas of concern over the 
past months.  It is an interesting contrast with the Irish Prison Service where there was consider-
able success from the point of view of controlling the disease, although there were significant 
consequences for prisoners and their families in terms of their access.  In respect of direct provi-
sion, the State does not exercise direct control and there are not clear lines of accountability or 
responsibility, and we have had ongoing concerns.  If there is a criticism to be made here, while 
we have got very assertive action by the State in some areas of private life where there is no 
clear evidence of a high risk or problem at the moment, we have seen less action than we would 
have expected in areas where there is a demonstrable high risk.  Specifically we are talking 
about the ongoing problems in direct provision where people are continuing to live in danger-
ous situations, and the fact that we have factories operating in some sections of the economy 
where there is a clear risk as well.  This is one of the problems for the public perception of the 
Government response.  It is difficult for the public to see the coherence of criminal sanctions 
and assertive action around some areas of private activity along with an absence of action where 
there is a clear risk.

Chairman: I am aware that all the organisations are human rights bodies and may not be 
so concerned with civil litigation.  I am wondering if they have any concerns about the effect 
of section 43 of the Health Act which, if a regulation is not adhered to, reverses the burden of 
proof if somebody contracts Covid-19.  It only does so where the plaintiff was not aware of the 
breach of the regulation.  Even if regulations about what people can and cannot do in their own 
homes do not have criminal sanctions, they could have civil consequences.  I am thinking of the 
whole idea of horizontal effect and all of that.  Maybe it is not of huge concern to the witnesses 
as human rights advocates.  Is it something that has been considered?

Ms Sunniva McDonagh: Many of the rights involved are human rights.  The reason 
IHREC takes so seriously the issue of direct provision is that there are rights of bodily integrity 
and other human rights involved.  Those rights ultimately can be vindicated if they have been 
breached.  That would be the civil litigation route if it were shown that they were breached.  
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Obviously there has to be a balance always in respect of the requirements of public health.  We 
have made clear in our submission that many measures impact disproportionately on people in 
direct provision, Roma, Travellers, and people with disabilities.  There is a particular onus to 
take account of what sort of measures might be appropriate for vulnerable people.

Chairman: On the introduction of regulations, the first session this morning included a for-
mer judge of the UK Supreme Court, Lord Sumption, and the president of the Venice Commis-
sion of the Council of Europe, Dr. Gianni Buquicchio, both of whom agreed as a matter of rule 
of law that it would not be possible to enforce a regulation before it was published.  There was 
a considerable delay even when a regulation was announced with great fanfare at a press con-
ference by the Minister or indeed on prime time television, the “Late Late Show” or wherever.  
Does Mr. Herrick agree that somebody could not be prosecuted for breaching a regulation in 
circumstances where it had not been published?  Does he have any concerns about the manner 
in which regulations were published or not published?

Mr. Liam Herrick: In our submission, we set out very detailed recommendations for how 
we feel the system of developing regulations could be improved.  This builds on detailed sub-
missions we made to the Department of Health in May.  All the bodies presenting to the com-
mittee today had the benefit of listening to contributions this morning, and we are all approach-
ing this in a constructive way, trying to make helpful suggestions as to how we can all do things 
a little better in future.

With regulations, we must ensure that first there is clarity about which specific set of public 
health advice is inspiring the Government to consider that it needs regulations.  The Govern-
ment must make its case as to why communications are not sufficient and regulations are re-
quired.  There should then be a process of engagement with the Oireachtas, in the first instance, 
and then others to ensure that any regulations are balanced, necessary and proportionate.  If 
that requires more resources and time for NPHET in explaining its advice, the Department of 
Health or any other Government body in developing legislation, or the Oireachtas, it should be 
provided as the stakes are so high.

There is a broad consensus in the views of all the bodies presenting before the committee 
that there are clear and concrete examples from other jurisdictions of how we can improve the 
implementation of regulations.  This is not just an abstract legal or technical point.  This is about 
ensuring a higher level of transparency so the public understands, co-operates and trusts what 
is happening.  In our experience over the past number of months, the vast majority of members 
of the public who have contacted us want to comply with the law and guidance but they are just 
asking for more information and clarity.  It behoves the Government to provide such clarity.

Deputy  Paul Murphy: I thank the witnesses for their presentations.  My first question is 
for FLAC and concerns the pandemic unemployment payment rules.  What happened around 
the changing of the rules was, to be frank, sinister in a number of ways.  It is part of an attempt 
to manufacture consent around generalised cuts to the PUP and it was an arbitrary change in 
the rules after the fact to make it fit with an interview given by the Tánaiste.  There was also the 
targeting of a particular nationality; I understand that 1% of flights from Dublin Airport are to 
Romania but that over 50% of the checks of flights took place where the destination was Roma-
nia.  It was very blatant targeting.

I want to focus on the data protection aspect.  There is at least anecdotal evidence to suggest 
the Department had access to the registers of the ferry and airline companies, which would, 
prima facie, be a breach of data protection legislation.  In investigating this matter, I have been 
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informed of previous cases where people have had child benefit cut because they were out of 
the State and it seems there is no basis on which the Department could have known - there were 
no inspections - except from having information from either airline or ferry companies or the 
immigration authorities at Dublin Airport.  Is this a matter that has been encountered previously 
in the context of other payments whereby the Department has access to information that it cer-
tainly seems it should not have?

Mr. Christopher Bowes: Prior to the issues relating to the Covid-19 pandemic unemploy-
ment payment, FLAC has not come across any cases where concern has been raised about in-
formation to which the Department has access.  Going back as far as 2016, we have had cases 
where we have raised concerns about the actions of the Department at airports and ports, and 
such actions potentially exceeding the legal limits created under the 2005 Act.  Deputy Murphy 
talked about data protection concerns.  Free Legal Advice Centres welcomes the fact that the 
Data Protection Commission has launched an investigation into those actions.  Engagement 
between the Department and the commission is the only way to get clarity and some finality on 
the issue in terms of what has been going on with these airport checks.

Deputy  Paul Murphy: Mr. Bowes talked about previous instances where the inspectors 
were potentially operating outside the law, that is, without a reasonable cause.  Is Mr. Bowes 
aware of profiling of particular flights to particular destinations among those previous cases?

Mr. Christopher Bowes: Each of those cases involved flights to Romania.  FLAC runs 
a Roma legal clinic.  We provide legal representation and services to members of the Roma 
community.  That is where we would have come across these issues.  Each case would have 
involved flights to Romania.

Deputy  Paul Murphy: My final question is to the representatives of the Irish Council for 
Civil Liberties.  I welcome and support the campaign of the ICCL against spit hoods.  It might 
be useful if the ICCL representatives could paint a picture of what spit hoods are like.  I know 
that in Britain they have been compared by the Met to the hoods used in Guantanamo Bay.  Ob-
viously, they are not exactly the same, but can the ICCL representatives give people a picture 
of what they are like?

Chairman: Was the comparison made by the London Metropolitan Police?

Deputy  Paul Murphy: Yes.  Will the ICCL explain how the gardaí bought 16,000 spit 
hoods with no human rights assessment?  How can that take place?  Is the Department aware 
of it?

Ms Doireann Ansbro: My thanks to Deputy Murphy for the question.  We have been cam-
paigning against spit hoods since their introduction at the end of March.  At the time we were 
told that this was required to protect gardaí from spitting and the transmission of Covid-19.  Ob-
viously, we fully support the need for gardaí to have personal protective equipment.  However, 
we find the classification of spit hoods as PEE highly problematic because a spit hood is a full 
hood that goes over another person’s head.

From a human rights perspective, hoods have long been defined as inhuman or degrading 
treatment.  We are concerned that using these kinds of hoods goes clearly against the Garda’s 
human rights obligations.  We cannot answer how they were introduced without a human rights 
impact assessment but we would certainly agree that there should have been such an assess-
ment, and there has not been one.
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They are currently being reviewed by the Garda.  We have put in a comprehensive submis-
sion explaining our human rights concerns around the use of spit hoods.  A number of points 
are important to make.  The first is that a manufacturer of spit hoods came out in July and said 
they do not provide effective protection against Covid-19.  That initial justification for intro-
ducing them to this jurisdiction is simply not accurate.  We have called on the Garda to explain 
precisely why the force is using them and why it considers they are necessary.  If they are being 
used as a method of restraint, can it be a proportionate use of force?  Our view is that given the 
considerable human rights concerns that their use raises, it would be difficult to justify their use 
as human-rights compliant.  We have been calling for their removal from Garda kit as soon as 
possible.

Ms Sinéad Gibney: I will comment on the use of spit hoods.  Specifically, there needs to be 
clarification on their use with children aged between 12 and 18 years.  I have already mentioned 
the points about disaggregated data and whether medical assistance was sought.  The question 
of the specific characteristics of the individual arises.  For example, is there any learning dif-
ficulty?  For what length of time was any such guard used?  Those are some additional points.

Chairman: For a State that recently took the case of the hooded men it is an unusual step, 
but there we go.

Deputy  Colm Burke: My thanks to the deputations for their submissions and presenta-
tions.  They are very much appreciated.  The presentation from the Irish Human Rights and 
Equality Commission sets out the need for clarity in respect of emergency legislation.  In other 
words, IHREC is more or less talking about having a structure in place in future.  What kind of 
structure is envisaged?  For argument’s sake, let us suppose we have another challenge four or 
five years hence, although hopefully not, in a totally different context in which emergency leg-
islation would again be required, what type of structure should be established to deal with that?  
For example, one of the issues I raised earlier this morning is that in Australia an emergency 
Cabinet was formed consisting of the Prime Minister and premiers from the six individual states 
together with some other individuals.  That was set up to deal with this issue.  I am wondering 
about the Irish context.  In fairness, over the years the courts have been instrumental in provid-
ing checks in respect of legislation and we have various other checks as well.  For example, the 
President can refuse to sign legislation and refer it to the Supreme Court.  Is the witness saying 
some further structures should be put in place for dealing with emergency legislation should 
another emergency arise in the future?

Ms Sinéad Gibney: Yes, absolutely.  I have been listening to the discussions today and ear-
lier in this session my colleagues spoke about the use of the courts, for example, in determining 
the proportionality.  There is no reason that we cannot take the jurisprudence that is available to 
us regarding proportionality - the ICCL has outlined constructive and clear recommendations 
on how this could happen - and, more broadly, human rights impact assessment models that are 
used in other jurisdictions and applying them earlier in the process.  We will inevitably have 
emergency legislation again.  It will happen at some point.  The committee we have pushed 
for since 2016 would be a mechanism which, when in place, would make this so much easier 
to implement.  It would allow for the easy consultation of human rights and equality experts 
within the State and the voice of those most impacted by whatever emergency legislation is 
being proposed.  We have heard about the specific groups, such as those with disabilities, the 
Traveller population, those living in direct provision and people in this pandemic experiencing 
homelessness and domestic violence.  These are all people who we can consult earlier and more 
effectively in the development of emergency legislation and with the appropriate experts.  For 
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me, that structure of the committee is definitely a key part of that.

Another thing we would promote is the public sector equality and human rights duty which, 
on a longer-term basis, allows for the strategic planning of any Department or public sector 
body to take account of human rights and equality.  Of course, those Departments and various 
bodies will now be considering future emergency legislation.  Thinking about the human rights 
and equality duty and how it can be best applied will help the Oireachtas and Departments to 
prepare better for emergency legislation in the future.

Deputy  Colm Burke: With regard to both emergency legislation and regulation, does the 
witness believe we are giving too many powers under regulation?  I know it is there in the leg-
islation, but one does not have the same analysis of regulation as one has of legislation.  Does 
she think we should be more careful that in passing legislation we are not, in a way, undermin-
ing the role of the Oireachtas by passing powers to the Executive which it can use by way of 
regulation?

Ms Sunniva McDonagh: Obviously, legislation comes from the Oireachtas and regulations 
come from individual Ministers, but they are all subject to Article 15 of the Constitution.  Regu-
lations are supposed to be enacted to give effect to the details of the parent Act.  The checks and 
balances that exist provide that if an individual Minister made a wide-ranging regulation that 
was not within the parameters of what the Oireachtas had decided by way of legislation, that 
would be outside the power of the Minister.  There is no unfettered power to put anything one 
wishes into a regulation because of the importance of parliamentary oversight, which would be 
available in the parent legislation.

Deputy  Colm Burke: I gave an example this morning - it was something in which I was 
involved a number of years ago - where a regulation was in place for over 20 years and, in fact, 
there was no appropriate legislation underpinning that regulation.  As I said, the regulation was 
in place for 20 years but there were no proper checks and balances in respect of it until the mat-
ter was brought to the attention of the courts.  It is for this reason I raise the need to ensure that 
the powers we provide for under legislation are not later provided by way of regulation because 
that process does not get the same level of scrutiny.  

Mr. Liam Herrick: The point made by Deputy Burke is precisely the point made by the 
ICCL in its submission to the Oireachtas in March in regard to the Health Act 1947, namely, 
that the powers that were given to the Minister in this particular context to introduce regula-
tions was unusually broad.  We appreciate that the Oireachtas was considering the legislation in 
a very compressed timeframe but that is an ongoing challenge.  That legislation and the power 
to introduce regulations expires on 9 November 2020.  It is essential that the Oireachtas has 
adequate time to consider those powers before they expire if it was to be proposed that they be 
introduced again in the future in a different form.

The second question, notwithstanding that the power is place for the Minister to introduce 
regulations, is that there is nothing to preclude any Minister consulting the Oireachtas on regu-
lations and matters therein before they are introduced.  It is regrettable that the Minister for 
Health has chosen not to avail of that opportunity, particularly when many of the regulations 
that are being proposed now concern matters that have been under consideration in the Depart-
ment for four, five or six months, including, for example, public houses or movement.  The 
powers are too broad but notwithstanding that the Oireachtas can still be consulted and it should 
be consulted.
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Deputy  Colm Burke: I would like to move on to another issue which arose in my own 
constituency.  During the early summer large numbers of young people were congregating in 
parties in houses which was causing a problem for adjoining households.  The residents had to 
take this matter to the courts.  I accept the need for checks and balances in regard to the powers 
of An Garda Síochána.  Does Mr. Herrick believe there are appropriate powers in place to deal 
with a situation where lives are being put at risk in real terms because large numbers of people 
are congregating?  When the Garda was dealing with this issue, it found that in many cases it 
did not have sufficient powers yet the people living in adjoining properties felt at risk of what 
was happening on a daily and nightly basis.

Mr. Liam Herrick: I am very familiar with the area and the problem to which the Deputy 
refers.  The law must be precise.  It must be predictable and clear.  It was suggested that over 
the summer months there was a particular problem with very large gatherings in rented accom-
modation, of up to 100 people, and that this might present a public order and nuisance problem 
and might also potentially present a public health problem.  There might be a range of ways in 
which that could be dealt with.  It was not demonstrated that Garda powers under the public 
order Act were inadequate to deal with that particular problem.  The proposal that ultimately 
came forward was to criminalise gatherings of more than six people in a private setting, which 
was a completely different problem.  This did undermine the clarity and coherence of the over-
all approach.

With regard to the role of the Garda particularly, I pay tribute to the remarkable job that An 
Garda Síochána has done in supporting the public health effort and being a front-line agency 
since March.  The strategy around the use of penal provisions and criminal sanctions by An 
Garda Síochána is that these measures are to be sparing and minimised.  Very good decisions 
were made not to involve the Garda in the policing of private homes and holiday homes or 
around the policing of quarantine.  These were good decisions which we support.  Against that 
background, the proposal to introduce a role for An Garda Síochána in policing private gather-
ings of six people in people’s gardens flew completely in the face of the strong approach that 
had been there before.  It was a mistake and we are glad that that proposal was withdrawn.

The same applies in the context of expanding the role of An Garda Síochána with regard to 
public houses.  For example, there are highly sensitive questions about the police, as a commu-
nity service, and putting them in a position of potential conflict with members of the public go-
ing about their ordinary lives.  The approach we have had up to now has been good.  We should 
be careful about introducing new criminal penalties and new roles for An Garda Síochána that 
would criminalise matters that are properly public health matters.

Deputy  Colm Burke: There was a particular challenge where the residents in the area 
in question had to take civil proceedings.  Does Mr. Herrick believe there could have been a 
mechanism in place that required them to go down the civil route of bringing the matter to the 
attention of the courts?

Mr. Liam Herrick: There may be a question about whether the criminal law was inad-
equate to deal with what would seem to be, on the face of it, a significant nuisance and public 
order problem.  We would need to have a better explanation of why individual Garda units took 
the view that there was not a sufficient legal basis to go forward.  A civil remedy was available 
in that particular instance.  Of course, we are confusing nuisance, public order and public health 
matters.  We have a clear view that public health matters should be dealt with by health agencies 
to the greatest extent possible.  For example, the Health and Safety Authority could perform 
certain functions as opposed to involving the Garda in areas that are really inappropriate for 
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community policing.

Deputy  Colm Burke: Overall, does Mr. Herrick believe that the Garda has sufficient mech-
anisms in place to deal with this issue without going down the route of prosecuting people?  
Does the force have sufficient powers to deal with an issue like this?

Mr. Liam Herrick: We have no reason to believe that the powers are inadequate.  If there is 
a need to review particular issues in respect of people presenting a significant nuisance, as some 
of the instances in Cork seem to suggest, then that is a separate matter.  In any event, it should 
not be dealt with in a public health context.

Deputy  Cormac Devlin: My thanks to the witnesses for their submissions, feedback and 
suggestions.  I realise that it has been a long afternoon and many of the questions have been 
asked already, so bear with me while I seek some responses from the various witnesses.  My 
first question is to all the witnesses.  I have heard numerous references to other jurisdictions 
and praise for the manner either in which they brought in regulations or dealt with the pandemic 
initially.  My question is to the witnesses individually.  What jurisdictions would they highlight 
as good examples and what are the reasons for that?

Ms Doireann Ansbro: I can speak to that.  We have included a section on other jurisdictions 
in our submission to the committee.  It is important to say that there is no golden example of 
another jurisdiction that has done everything right.  Overall, Ireland has done a very good job.  
However, other jurisdictions have approached things in different ways.  We can identify parts 
of those approaches as positive and ways in which we can improve our response in future.  We 
addressed the approaches in France, Germany, New Zealand, Australia and the UK.  I have no 
wish to take up too much time, but one or two things can be taken out of each of those responses, 
which, we believe, were a little more compliant with a human rights and rule-of law approach.

If committee members have our submission before them, they will see the reference to 
France on page 10, at paragraph 41.  We know one of the ways France dealt with the pandemic.  
Rather than having large criminal sanctions, as we did from the outset, those responsible had 
a graduated response.  A breach of regulations attracted a small fine first of €135.  It rose to 
€200 on a second breach of the regulations.  It went up far higher following a third breach.  We 
believe having such a graduated response is potentially more proportionate than the provision 
for six months in prison and a €2,500 fine that we saw in our legislation.  I will continue with 
an example from each country.  Many other countries’ national human rights institutions were 
asked for or volunteered observations on legislation.  Plenty has been done by the Irish Human 
Rights and Equality Commission, IHREC, but we have been calling for this practice to be made 
mandatory so that the Government is required to consult with IHREC where legislation has 
such an impact on rights.  That could start today and apply to all future regulations.

We would also welcome wider civil society consultation.  Advisory groups in some other 
jurisdictions had wider memberships than ours.  Rather than just health experts, of which the 
National Public Health Emergency Team, NPHET, is mainly composed, the French advisory 
body also included an anthropologist, a sociologist and members of civil society.  Having a 
broader membership may be a positive way to ensure that other concerns are taken into account.  
Previous witnesses have spoken about New Zealand.  That jurisdiction did two very noteworthy 
things.  First, each new set of orders or regulations received wider parliamentary pre-legislative 
scrutiny.  Secondly, a very high level of transparency was maintained.  Meetings of the epidemic 
response committee which scrutinised the Government’s actions were broadcast to the public.  
That could be a very useful way of communicating the precise evidence used to formulate both 
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scientific advice and Government decisions.  Some decisions must be private, but there is room 
for more discussions to be held in public.  That would be a very positive contribution to public 
trust as well as the rule of law, transparency, communication, accessibility etc.  

We would particularly highlight the requirement for UK legislation to be certified as com-
patible with human rights obligations, particularly those arising from the European Convention 
on Human Rights.  In requiring that certification the British Act that implemented the European 
Convention on Human Rights, the Human Rights Act 1998, goes further than our own Euro-
pean Convention on Human Rights Act 2003.  That could be introduced as a general require-
ment, but emergency legislation especially should be certified as compliant with human rights 
obligations.  

Deputy  Cormac Devlin: I thank Ms Ansbro for that information.  Do any other witnesses 
wish to comment on that point?  I would like to get to several other questions as well.

Ms Sunniva McDonagh: As we mentioned in our submissions, the first chief commission-
er of the IHREC is the chair of the European Network of National Human Rights Institutions.  
That body has published a report dealing with various aspects of states’ responses.  Our written 
submission also refers to the report of the European Union Agency for Fundamental Rights.  
That examines each individual member state in detail.  We would be happy to arrange for a 
hard copy of those four bulletins to be sent to the Deputy.  It is exactly the type of information 
he might find interesting.  They are available on the agency’s website but I will arrange for hard 
copies to be delivered.

The idea behind international co-operation in this area is that there is one human rights stan-
dard.  All countries should be held to the highest standard so that consultation between states 
should lead to higher standards.  One interesting issue on which I will touch extremely briefly is 
tracing apps.  The European Union Agency for Fundamental Rights has just published a series 
of best practices which touch on the various rights that are potentially impacted in this regard.  
This was done with the expectation that practices would be adopted uniformly throughout vari-
ous member states.  There is too much in those documents to summarise either of them, but I 
will send the Deputy hard copies.

Deputy  Cormac Devlin: I would be delighted if Ms McDonagh could forward that infor-
mation.

Ms Sunniva McDonagh: I can also arrange a copy for any other Deputy who would like 
one.

Deputy Cormac Devlin: In the earlier session we talked about a European co-operative 
model for the second wave, or indeed for another pandemic.  If that were to happen, certainly 
there is learning to be had, not only by Ireland but other member states across Europe, to ensure 
there is a uniformity of approach.  As the witness has said, there is already legislative cover 
there, and to be complicit with it is really important if we are to face a similar situation in the 
near or distant future.

I refer to the particular submissions made by Ms McDonagh and Ms Gibney.  In their intro-
duction, they raised the gaps in the State’s legislative framework.  In particular, they highlighted 
legislation that is close to my own heart, the Assisted Decision-Making (Capacity) Act 2015, 
and indeed also the Mental Health Act.  Could they elaborate on that?  The second element to 
which I refer is on page 2 of the witnesses’ submission, namely, the adequacy of the State’s leg-
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islative framework in its response to the pandemic.  Could the witnesses broaden out on those 
two points for me?

Ms Sinéad Gibney: Absolutely.  There has been an impact assessment of the Assisted Deci-
sion-Making (Capacity) (Amendment) Bill 2019, on which we have commented on multiple occa-
sions.  The legislation will provide for a human rights approach to capacity that is decision-specific.  
It will end the wards of court system, which is based on a black-and-white assessment that the per-
son either has, or does not have, the capacity to make decisions in all areas of their life.  While the 
focus has been on the establishment of the decision support service, the legislation also requires sig-
nificant change in the legal system, including legal aid court services, and makes provision for the 
Department of Health to make regulations on advanced healthcare decisions.  We have mentioned 
this in numerous treaty reports and it is something on which we will continue to work.  I apologise 
to the Deputy, but I was looking for my notes when he asked his second question, so I did not hear it.

Deputy  Cormac Devlin: I referred to the point made by the witnesses in page 2 of their sub-
mission about the adequacy of the State’s legislative framework and its response to the pandemic.  
The submission sets out a number of bullet points in that regard.  I ask Ms Gibney to expand on 
that.  Before she comes back in, I want to turn to FLAC because I am conscious of my own time.  I 
apologise for not having more time to discuss the various submissions.

I remind Ms Barry and Mr. Bowes that the impact of the restriction on court sittings was dis-
cussed in a previous session of the committee earlier today.  I compliment FLAC on the very sub-
stantial submission it made to the committee.  It is greatly appreciated and there is a lot of informa-
tion in it for all of us to digest.  I ask the witnesses to comment on the impact that delays in court 
sittings and trials are going to have on their own work.

While the clock is in my favour, I would like to put a question to Mr. Herrick and Ms Ansbro of 
the ICCL.  They commented in a previous submission about the response being balance-necessary, 
and the resources being in place.  If we were to face a second wave here in Ireland, how would the 
witnesses suggest that the State respond differently from the way it did, given the short period we 
may have between now and if that were to happen?  If the witnesses would not mind answering, I 
would greatly appreciate it. 

Ms Eilis Barry: I am happy to deal with the question about court delays.  We have argued for 
some time that both the Courts Service and the Legal Aid Board are central to the administration 
of justice and the rule of law, and need to be resourced accordingly.  In effect, the majority of court 
proceedings were adjourned for six months, and before that there were already significant delays in 
a number of respects.  It is our contention that the Courts Service has not been properly resourced 
and needs to be properly resourced.  It has been very evident that huge efforts have been made to 
conduct urgent hearings, but what has happened in the last six months will add at least six months to 
the delays that are already there.  While hearings are beginning to be heard, that is only happening 
on a slow basis.  We also express concerns about online hearings being seen as a remedy to delays.  
While we welcome online hearings, we do not believe that they are suitable in all cases and in rela-
tion to all litigants, particularly people with literacy or language issues, or who may have mental 
health conditions.  In addition, the digital divide needs to be resolved and that is something that is 
beyond the Courts Service.  Both the Courts Service and the Legal Aid Board have always been, 
essentially, the poor relations of the administration of justice.  We are anxious that access to justice 
would be factored into the Government’s response to the pandemic.

Deputy  Cormac Devlin: I thank Ms Barry for that.

Ms Sinéad Gibney: I will finish the point about the legislative gaps before I pass over to 
ICCL.  The point is that in that second section we focused our analysis on specific pieces of 
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legislation that we believe, had they been in place ahead of the pandemic, would have enabled 
various groups to better assert their rights throughout the pandemic.  These are pieces of leg-
islation that can be progressed.  They are ready and waiting to move forward.  That is our key 
message within that section.

Deputy  Cormac Devlin: I thank Ms Gibney.

Mr. Liam Herrick: With regard to how we might do things going forward, I think it is a very 
good time to be asking those questions.  Today’s session is very well timed.  We understand the 
Government is to announce changes to the overall infrastructure and approach next week.  The 
emergency legislation expires shortly, so we will be looking at a review there as well.

First, I think we should review the operation and composition of NPHET at this particular point 
in time.  It has served us very well, particularly in the early phases, but now we might look at ex-
amples that Ms Ansbro has referred to of other jurisdictions that have broader expertise, because the 
decisions now, and the areas and questions it is considering, are not just about arresting the spread 
of a disease. They are about much more complex considerations and we should review that.  We 
should look at whether we can strengthen its independence in terms of how its role is clearly sepa-
rated from giving independent expertise and advice, and the deliberations that Government must 
undertake, subsequently, to weigh up that and translate it into executive action.  We need better and 
clearer communications from Government.

In the legislative process, which the committee has heard a lot about today, we need to have 
better consultation and greater transparency.  If that requires more resources going to those drafting 
the legislation, which I think it may, we need to look at that, and certainly to put a central role back 
to the Oireachtas.

The Oireachtas was not sitting and functioning properly for a period of time.  That is no longer 
the case and the Oireachtas is back now.  It should be front and centre in considering any legislation, 
including regulations.  If all those things happen, we can have a stronger level of public support and 
co-operation, which will help everybody.

Deputy  Cormac Devlin: I thank Mr. Herrick.  If the various Oireachtas committees and 
subcommittees are up and running, oversight and scrutiny will be there, which is important.  
Hopefully, there will also be a unity among the various participants of those committees.  I 
thank the witness for his answer.

Chairman: I thank Deputy Deviln.

With that, we have gone over our two hours.  We try to finish within two hours.  I asked 
the questions I had earlier.  If nobody else has any questions, or there is nothing that any of 
our witnesses wishes to add, I would like to thank the witnesses for coming.  I apologise that 
we came to them half an hour later than we had anticipated, and kept them longer than we had 
anticipated.  I thank them for sharing their expertise with us and answering our questions.  With 
that, I adjourn the meeting until tomorrow morning, when the committee will hear from HIQA 
on the matter of nursing homes, specifically its report into same.

The special committee adjourned at 5.35 p.m. until 10 a.m. on Thursday, 10 September 
2020.


