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Dé hAoine, 17 Nollaig 2021

Friday, 17 December 2021

Chuaigh an Cathaoirleach i gceannas ar 10 a.m.

Machnamh agus Paidir.
Reflection and Prayer.

17/12/2021A00100Maritime Area Planning Bill 2021: Report and Final Stages

17/12/2021A00200An Cathaoirleach: Cuirim fáilte roimh an Aire Stáit.  Before we commence, I remind 
Senators that they may speak only once per amendment on Report Stage, except the proposer 
of the amendment who may reply to the discussion on it.  Also on Report Stage, each non-
Government amendment must be seconded.

Amendment No. 1 in the names of Senators Boyhan and Craughwell is out of order because 
it was previously rejected by a committee of the whole of the Seanad.

Amendment No� 1 not moved�

17/12/2021A00600Senator  Victor Boyhan: I move amendment No� 2:

In page 52, lines 27 and 28, to delete “or a local authority”.

17/12/2021A00700Senator  Sharon Keogan: I second the amendment�

17/12/2021A00800Senator  Victor Boyhan: I welcome the Minister of State.  We have had a meaningful and 
good debate on this Bill, which touches on a number of areas.  To recap, I wish to set the context 
because this is an important engagement in the Seanad and, while the Cathaoirleach and I know 
what that context is, people outside looking in or who will be doing so in future might not.  The 
Bill seeks to regulate the maritime area:

... by means of a National Marine Planning Framework, maritime area consents for the 
occupation of the maritime area for the purposes of maritime usages that will be undertaken 
for undefined or relatively long periods of time (including any such usages which also re-
quire development permission under the Planning and Development Act 2000) and licences 
for the occupation of the maritime area for maritime usages that are minor or that will be 
undertaken for relatively short periods of time, to establish a body corporate, the Maritime 
Area Regulatory Authority [as the Minister of State well knows, it is not a planning author-
ity, and this point is key to my amendment], to grant, revoke and suspend such consents and 
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licences, take administrative responsibility for foreshore authorisations and generally over-
see the enforcement of this Act in so far as it relates to such consents and licences, to amend 
the Planning and Development Act 2000 to provide for how that Act will treat applications 
for development permission which must have a maritime area consent before being made ...

That is important�

17/12/2021A00900An Cathaoirleach: I wish to be fair to everyone, so I remind Senators to please stick to the 
amendments�

17/12/2021A01000Senator  Victor Boyhan: This sets the context for my amendment.  I thank Senators 
Craughwell and Keogan for supporting it.

The Minister of State will be well aware of the important role of local government and our 
councillors.  We recently had a debate that was guillotined.  I do not intend to go through all of 
it because it is on the record but the Minister of State, whom I am glad is in attendance, is fully 
committed to the importance of councillors, as am I.  I never apologise for advocating strongly 
in the House for local authority members and, indeed, local authorities.  I do so again today.  
That is why I have tabled this amendment.

I am seeking to delete the phrase “or a local authority”.  I have no difficulty with Oireach-
tas Members or MEPs not being included in the proposed maritime area regulatory authority, 
MARA, but I have a difficulty with councillors being excluded.  Let us be clear, in that this is 
primary legislation, so any suggestion that the Minister might look at doing something in fu-
ture will not wash with me.  This Bill has been a long time coming and deliberately sets out to 
exclude local authorities.  It reads: “a member of ... a local authority shall, while he or she is 
so entitled or such a member, be disqualified for membership of the Board (M) or a committee 
of the Board (M).”  There is no ambiguity; the Bill excludes them.  This was thought up by the 
draftspeople, the people in the Department and, indeed, the Minister.  Ultimately, this legisla-
tion crossed the Minister’s desk.  What I am seeking to do is afford recognition.

Yesterday, the Association of Irish Local Government, AILG, held a large meeting in Cavan.  
Afterwards, I spoke with its president, Mr. Nicholas Crossan, who lives in Buncrana and is an 
active person.  County Donegal has a long shoreline.  Indeed, there is a long shoreline all around 
this country.  Mr. Crossan asked me whether I would contact the number of colleagues from 
Fianna Fáil, Fine Gael, the Green Party and Independents who attended the meeting, which I 
did.  I singled out Wexford, Waterford, Louth, Galway, Clare and Cork.  I spoke to councillors 
from those counties and teased out some of the issues.  They are emphatic in their belief that 
they have a meaningful role.  I agree with them.  I was a director of the Dún Laoghaire Harbour 
Company for ten years.  I played an active role in it, as did all parties.  There was cross-repre-
sentation, with four or five of us representing all the political groups.

Through this amendment, I am seeking not just to talk about my commitment to city and 
county councillors but to include in this primary legislation the requirement that local authori-
ties and local authority members be allowed to be part of MARA.  The suggestion is that we 
would allow local authorities and local authority members to be part of the board of MARA.  
The exact same amendment was tabled by two Government Senators.  It was good enough then, 
and I hope it is good enough today.  However, that amendment was not resubmitted.  When I 
say exact, it related to the support of councillors.  To be fair to every Member on all sides of the 
House who spoke, they all spoke of the significance and importance of local authority members 
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being involved.  I do not think there is any dispute about our commitment to having councillors 
involved, but do we have the bottle to stand up today and support this amendment?  I ask all 
Senators across the House to stand in solidarity with the city and county councillors who elect 
them, and from whom they seek a mandate, and to support them in this hour.

17/12/2021B00200Senator  Malcolm Byrne: I thank Senator Boyhan for his Churchillian oration.  This is a 
matter I raised on Second Stage with the Minister, Deputy Darragh O’Brien.  It applies very 
specifically to this legislation, but it is the general principle of the exclusion of councillors from 
certain State boards.  The case I made then, and to the Minister of State, Deputy Noonan, on 
Committee Stage, is that it is not about a councillor being appointed just because he or she is a 
councillor, it is where the person has relevant expertise and all other things being equal that he 
or she should not be excluded from consideration for appointment to the board because of the 
fact that he or she is a councillor.

The Minister of State, Deputy Peter Burke, is a very strong advocate of getting good people 
into local government.  It is increasingly difficult when we get people who have professional 
expertise or extensive life experience who could serve on a board but because they are a coun-
cillor, they are excluded.

I raised the matter with the Minister on Second Stage and he agreed with me.  His comment 
was interesting.  I spoke with him separately afterwards.  Senator Fitzpatrick and I then tabled 
amendments and, purely coincidentally after that, Senator Boyhan tabled very similar amend-
ments.  I am happy if there is a commitment to look at the role of councillors on State boards, 
as the exclusion does not just apply to this legislation.

The concern I expressed on Committee Stage is that councillors are specifically excluded, 
but that a nominee of the county and city chief executives will be appointed to the board of 
MARA.  From that perspective, in terms of the balance, it is only fair that we should not exclude 
councillors.  It does have a general implication, because in nearly every piece of legislation that 
comes through these Houses, local authority members are excluded, which is wrong.  I agree 
with Senator Boyhan that it makes sense for particular reasons for Members of the Oireachtas 
and the European Parliament not to sit on State boards, but I wonder why that is the case if 
somebody has a particular level of expertise and he or she applies for the job and is seen as the 
best candidate but because he or she happens to be a councillor, he or she is excluded.  That is 
wrong.  I hope in the Minister of State will be very clear in setting the direction of travel in that 
area, because this is not just about MARA, we are trying to remove a similar proposal on the 
media commission that is coming up.  It applies across all State boards.  I hope the Minister of 
State will give us a very clear indication in his response that the general principle will be ad-
dressed�

17/12/2021B00300Senator  Sharon Keogan: I have seconded Senator Boyhan’s amendment�  I am heartened 
by the support given to it by Senator Malcolm Byrne.  I have spoken to a number of independent 
councillors in his area and in Senator Currie’s area, who are adamant that councillors should 
be part of this board.  I welcome the support.  Too often, councillors are left out of strategically 
important infrastructural boards around the country and it is important that we start to look at 
the expertise we have within local government and utilise it.

17/12/2021B00400Minister of State at the Department of Housing, Local Government and Heritage  
(Deputy  Peter Burke): I thank Senators for their contributions.  This amendment seeks to 
ensure that elected members of a local authority are eligible for appointment as members of the 
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board or a committee of the board of Mara.  It is the Government’s intention that MARA will 
become a centre of excellence for maritime usages.  I am committed to ensuring the success of 
the new agency.

On Committee Stage in the Dáil, we moved a number of amendments to address concerns 
raised on Second Stage.  These amendments rebalanced the proposed composition of the MARA 
board to ensure a broader scope of representation and to facilitate the appointment of a range 
of members to the MARA board.  Also on Committee Stage in the Dáil, Deputies were advised 
that to ensure confidence in the governance arrangements for MARA, a governance review of 
the establishment provisions was to be undertaken.  The review focused on the code of practice 
for the governance of State bodies to ensure that the establishment of MARA applies a best-
practice approach in order to achieve the highest possible standards of corporate governance.

As Senators are aware, the code of practice for the governance of State bodies covers such 
matters as the role of the board and chief executive, codes of conduct, ethics in public office 
and the body’s relationship with the Oireachtas, Ministers and its parent Department, as well 
as business and financial reporting requirements.  The review found that the Bill successfully 
addressed the key governance requirements for a State regulatory body.  It noted that the Bill 
provides a robust framework for the new authority, clearly delineating its corporate status, func-
tions and structure, and defining an appropriate set of relationships internally and externally.

The review was completed in advance of Report Stage in the Dáil, and a number of minor 
amendments were proposed and accepted on Report Stage, which reflected the best-practice 
recommendations arising from the review.  These included the terms of office of board mem-
bers, placing the board as a decision maker with regard to the employment of a chief executive 
officer, and reducing the time for the production of corporate strategies from five years to three 
years�

I am fully satisfied that the Maritime Area Planning Bill 2021 provides a best practice ap-
proach to the governance of MARA from the day of establishment.  While there may be require-
ments in the future to review the composition and corporate structure of MARA, that review 
should only happen once MARA has become operational and has had the opportunity to show 
what it can achieve.  Following the governance review, I have assurances that MARA, as cur-
rently provided for in the text, is wholly sound and balanced.  I will not accept any amendments 
that seek to trouble this balance.

I would like to add that there is nothing in this legislation that prevents an elected member 
of a local authority from applying for the position of chief executive or for membership of the 
board of MARA.  If he or she were selected and decided to serve with MARA, then he or she 
could not hold his or her elected position concurrently.  This is exactly the same situation as that 
which pertains to a Member of Seanad Éireann, an elected Deputy or a Member of the European 
Parliament�

I fully appreciate the intention behind the amendment and the reasoning highlighted by the 
Senator that the matter raised relates not only to this legislation.  I note that this very issue was 
raised only last week in this House during the Second Stage debate on the Companies (Corpo-
rate Enforcement Authority) Bill.  It may be more appropriate for the Senator to seek a holistic 
review of these standard provisions.

As Minister of State with responsibility for local government, I am overseeing reform of 
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the role of local elected members in the context of the Moorhead report.  I have listened to the 
opinions of colleagues and I wholeheartedly agree that local authority elected members do 
exceptional work in their localities.  In that spirit, I commit to looking at the role of elected 
members, and have done so, in terms of their involvement in State boards as part of the reform 
programme, which I have outlined many times in this House, and as recently as two weeks ago.  
However, I am satisfied that the provisions as they stand in this Bill are robust and appropriate 
in that context.  The Senators may wish to consider the amendment in the light of my comments.

17/12/2021B00500Senator  Victor Boyhan: First, I do not doubt the Minister of State’s commitment to lo-
cal government.  He has done significant work on councillors’ remuneration and supports.  I 
acknowledge that.  I will not go into all of the detail.  As the Minister of State accepts, there is 
a lot more work to do.

It was suggested that my amendments are, by coincidence, similar to other amendments.  I 
would not like it to be suggested that the Seanad Office, the Bills Office or anyone else would 
divulge or let anyone know the contents of other amendments.  There was a deadline of 11 
o’clock that day.  An email was sent the night before.  I do not suggest anyone in the House 
would know the contents of amendments in advance of their publication or would be engaging 
in the exchanging of information in respect of the amendment.  I tabled this amendment.  It is 
heartening that the same amendment was tabled by two Senators from across the House who are 
in the Chamber now.  It was the exact same, so there should be no difficulty.  What difference 
does it make?  I wanted to put that on record because it is important in the context of the integ-
rity and the functioning of this House and how it manages amendments that have been tabled.  
I was not aware of the content of the amendment until the cream list was published and I was 
delighted to see the amendments were the same.  I acknowledge the significant work the Bills 
Office does in preparing amendments.  The staff do exceptional work, with great integrity and 
professionalism, and I send out a clear message of support to them.

I cannot accept the Minister of State’s response, with all due respect to him.  I like him as 
a person and think he is an exceptionally good Minister of State, but it is not enough for him 
just to suggest a review may be carried out in future.  Today is the day.  This is the primary 
legislation.  I appreciate the difficulties he has and the fact the Dáil cannot be recalled.  I ac-
cept people are anxious to get the Bill to the Áras an Uachtaráin to be signed but there is no 
rush.  This can happen in two, three or four weeks.  There is no deadline for getting this over 
the line.  Let us get it right.  I set out to engage with sitting county councillors throughout the 
country, which I think I do reasonably well, and to ask them for their views.  I circulated the 
pre-legislative scrutiny report, some of which was not included in this legislation, although that 
is in the past.  We are here today, in the final stage of this process.  I tabled a second amendment 
but, unfortunately, we ran out of time.  Was I wise?  That amendment was not in the name of 
any other Senator, so it is not the exact same as the amendment we were talking about earlier.  
Moreover, only five amendments have been submitted for today and none of them has come 
from the Government’s side�

It is important we have this opportunity, in the context of what is our major function in this 
House, to polish up and improve legislation, as the Tánaiste said when he visited here in the 
past year or two.  This is our opportunity.  The Government needs to big enough, strong enough 
and brave enough to support a good amendment when it sees it.  If we are advocating for local 
government and city and county councils, we must stand with them and make their points.  

Local authorities and their members should be entitled both to be members of MARA and 
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to be a city or county councillor.  Indeed, I was once both a county councillor and a member 
of a harbour company board, and I think we did a pretty good job.  Senator Ward talked about 
the functions and the success of that harbour company in Dún Laoghaire.  The legislation will 
disqualify elected councillors from membership of the board or committee of MARA and that 
is wrong.  We can talk all we like about supporting them, making them stronger and having 
reviews such that they will be the kernel of everything, but we have the power today to make 
that decision�

I will push the amendment because I have set out from the beginning to ensure this would 
be debated.  I believe strongly in it and think it should be pursued.  People should stand up and 
be counted.  They can either side with elected members and ensure they will have a meaningful 
role in MARA, or they cannot.  I thank the Minister of State for his time and his comprehensive 
response�

Amendment put: 

The Seanad divided: Tá, 6; Níl, 21.
Tá Níl

 Boyhan, Victor.  Ahearn, Garret.
 Higgins, Alice-Mary.  Buttimer, Jerry.
 Keogan, Sharon.  Byrne, Malcolm.
 Moynihan, Rebecca.  Byrne, Maria.
 Wall, Mark.  Carrigy, Micheál.
 Warfield, Fintan.  Casey, Pat.

 Chambers, Lisa.
 Conway, Martin.
 Cummins, John.
 Daly, Paul.
 Doherty, Regina.
 Dolan, Aisling.
 Fitzpatrick, Mary.
 Kyne, Seán.
 McGahon, John.
 McGreehan, Erin.
 Murphy, Eugene.
 O’Loughlin, Fiona.
 O’Reilly, Joe.
 O’Reilly, Pauline.
 Wilson, Diarmuid.

Tellers: Tá, Senators Sharon Keogan and Victor Boyhan; Níl, Senators Lisa Chambers and 
Seán Kyne..

Amendment declared lost�

Senator Lorraine Clifford-Lee has advised the Cathaoirleach that she has entered into a vot-
ing pairing arrangement with Senator Eileen Flynn for the duration of Senator Flynn’s mater-
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nity leave and accordingly has not voted in this division�

17/12/2021D00100An Cathaoirleach: Amendment No. 3 is out of order.

Amendment No� 3 not moved�

17/12/2021D00300Senator  Alice-Mary Higgins: I move amendment No� 4:

In page 97, between lines 15 and 16, to insert the following:

“Locus Standi in environmental MAC cases and in proceedings to which Part 2 ap-
plies

110. For the avoidance of doubt where the applicant for judicial review under this 
Chapter, or under Part 2, is—

(a) a body or organisation (other than a State authority, a public authority or gov-
ernmental body or agency) the aims or objectives of which relate to the promotion of 
environmental protection, and

(b) has, during the period of one month preceding the date of the application, 
pursued those aims or objectives,

it shall have locus standi to pursue the judicial review and be deemed to have suf-
ficient interest.”.

17/12/2021D00400Senator  Victor Boyhan: I second the amendment�

17/12/2021D00500Senator  Alice-Mary Higgins: The amendment covers similar ground to amendment No. 
3, which was ruled out of order.  In that amendment, we attempted to suggest some solutions 
but they would affect the cost, which is why they were ruled out of order.  The problem being 
identified is linked.  There are serious concerns in respect of the Bill.  Although we heard from 
the Minister on Committee Stage about all the engagement with environmental groups and the 
various established actors, environmental NGOs and others, that does not seem to stand up 
in the context of the Bill because those organisations have been expressing serious concerns.  
There was discussion on that Stage in respect of the relationship to the maritime area and there 
was a question regarding the word “usages”, but it cannot be simply extractive.  Similarly, the 
relationship with civil society and environmental NGOs is not simply a one-sided relationship 
where the Ministers are happy they have consulted and then go ahead with the legislation.  
There is a deep and important role and power that is rightly distributed among citizens and 
environmental NGOs, which have their own responsibilities and role in the context of good 
planning.  There is a concern that this legislation is diluting that role and seeking to dilute that 
power.  There are several ways in which it does so.

I refer to the issue of locus standi.  The amendment deals clearly with this issue.  It refers to 
“a body or organisation (other than a State authority, a public authority or governmental body 
or agency) the aims or objectives of which relate to the promotion of environmental protection, 
and has, during the period of one month preceding the date of the application, pursued those 
aims or objectives” because some such bodies will be very long-established organisations and 
others will be groups of citizens who come together out of concern for their local environment 
and they should have locus standi to pursue judicial review.  Section 110(b) as proposed in the 
amendment is of particular importance in the context of ensuring that groups of local concerned 



Seanad Éireann

750

actors, possibly comprising people who may work together on just one area, who decide to take 
on an environmental issue that is really important to them and their place are not at risk of being 
deemed as having insufficient interest or not being allowed to pursue judicial review in respect 
of an MAC in particular.  This point about who can take action is crucially related to the con-
cerns that have been expressed.  As I stated, I understand members of the environmental pillar 
have written to the Department urging still at this late stage that proper consideration be given 
and proper measures put in place to ensure we have those meaningful checks and balances that 
are so crucial and part of our democracy, along with the Legislature and the Executive, in the 
context of rights through the courts and the role of civil society.  There are many serious ques-
tions in respect of judicial review, among which is the question of who takes the case.

On a related issue, many questions arise in respect of section 133 of the Bill.  First, why is 
the section in the Bill?  It looks like a version of section 50B that already exists under the plan-
ning legislation.  Surely the obvious thing would be for section 50B to still apply, even though it 
has some flaws.  That section is what most environmental NGOs and other actors would expect 
to use to challenge a decision in respect of a maritime area consent based on environmental con-
cerns, yet there is this kind of parallel version of it inserted into the Bill which subtly changes 
the language and removes certain areas in the context of this judicial review role.  What is re-
ally concerning is that there is already provision in respect of environmental decision-making 
and we know the State has obligations under the Aarhus Convention in terms of environmental 
decision-making so it is important for the Minister to clarify his understanding in this regard.  
These are questions to which I need answers today.  Decisions relating to maritime area con-
sents clearly have potential environmental implications because they relate to activities and 
consents in terms of certain usages and activities within maritime areas.  It is maritime area con-
sent.  It has environmental implications.  I ask the Minister to confirm that he understands that.   
I am also seeking an explanation for the decision to insert section 133 in the Bill  in respect of 
judicial review rather than simply applying section 50B, which is law that already exists.

This all relates to the issue of people who are trying to take judicial review cases.  I refer to a 
really odd and worrying concern.  Section 133(7) contains a list of the relevant directives, with 
reference to the habitats directive among others, but there is a notable omission.  Section 50B, 
which is equivalent to section 133, contains reference to the integrated pollution prevention and 
control directive which, of course, has now been supplanted at European level by the industrial 
emissions directive.  That is crucial because this is about emissions.  It relates to any kind of 
significant activity.  Of course, the current direction of travel is to monitor emissions more and 
pay more attention to them and their implications�  To remove that directive as one of the areas 
where an environmental judicial review might be taken or a judicial review based on environ-
mental concerns strikes an odd note�  It is a strange decision�  It may have implications in the 
context of liquified natural gas, LNG, if an environmental NGO or concerned group of citizens, 
for example, wished to take a judicial review on foot of concerns relating to the environmen-
tal implications of emissions from something like LNG.  It may even have implications down 
the line in terms of data centres, given that we know the maritime planning of that, although 
it might be a different planning process.  I am very concerned in respect of the maritime area 
consent piece.  I know the Minister will say there are later places in the planning process around 
these but maritime area consent is still allowing for activities that relate to this issue.  We have 
seen, even in the context of the climate action Bill, that where an initial activity has been taking 
place, that is regarded as giving some kind of future tantamount expectation.

I am really concerned that as the Bill is set out right now, it will be difficult first for envi-
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ronmental NGOs or local groups of concerned citizens who care about their environment to be 
properly recognised as having locus standi in the context of judicial review.  I am concerned 
about them being able to properly take judicial review in respect of those issues on the same 
basis they would be able to bring proceedings under section 50B at the moment.  Will environ-
mental NGOs and others would be able to take a judicial review under section 50B against a 
maritime area consent?  Will that section still apply?  Can he confirm such organisations will 
not be told they need to use section 133? 

I and, I suspect, all other Senators present would like an explanation in respect of why the 
industrial emissions directive is not considered to be important from an environmental perspec-
tive in this legislation�

17/12/2021E00200Senator  Victor Boyhan: I am conscious of time and the Order of Business for today as 
agreed, so I will be brief.  It is important that we try to get these amendments dealt with.  I will 
not add to the remarks of Senator Higgins.  She has articulated it very well, which is important.  
I refer to locus standi and judicial reviews.  The planning and development Bill 2019 will be 
coming back to the joint Oireachtas committee in January for pre-legislative scrutiny and re-
view and we will be dealing with a whole range of judicial reviews.  I do not want the message 
to go out that this Government is against judicial reviews.  That is not the case.  There have 
been controversies relating to agriculture, fisheries and a litany of other things but we must 
remember that citizens have constitutional rights.  There is a separation of powers and people 
should have a right to a fair judicial review process.  I want a fair, but robust, judicial process.

The message coming from Government is that it is against anyone who objects to anything.  
That is not the intention, but that is the message.  Today is not the day to be talking about agri-
culture in Waterford and Kilkenny and all those sorts of issues.  They will be dealt with through 
the courts, and appropriately.  I think we will be surprised, but let us not pre-empt what will 
happen there�

We need to stand firmly.  I acknowledge the Irish Environmental Network.  People think its 
members are a bit wacky and a bit crazy, but they are not.  They have engaged well.  Indeed, 
they are funded by the Department.  It is interesting that on the one hand we have issues with 
some of these environmental groups, but on the other hand they are being funded by Govern-
ment.  That is healthy.  That is not a criticism.  It shows a sense of our own maturity about 
systems�

In terms of the locus standi, the proposal is that where the applicant is a body or organisation 
other than a State authority, a public authority or governmental body or agency, that its aims or 
objectives relate to the promotion of environmental protection, and that it has, during the period 
of one month preceding the date of the application, pursued those aims or objectives, it shall 
have locus standi to pursue the judicial review and be deemed to have sufficient interest.

I am familiar with many of the Green Party councillors throughout this country.  Indeed, 
there were six or seven in my own county.  Many were politicised through the environmental 
movement.  They were not politicians first.  They were not in political parties.  They engaged in 
this process and they came through.  Indeed, one or two of them are sitting at the Cabinet table.  
I have great hopes for them, particularly in the next legislation next year to which I referred.

We need a judicial review that is fair and robust to all sides and all parties, and that is an 
important point to make�
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In concluding, I thank the Irish Environmental Network, An Taisce and many activists, es-
pecially in the Green Party, who cut their teeth on environmental issues in local communities, 
who feed in, and some of whom are now at the table of Government but are in every facet of this 
organisation which is the Oireachtas.  They will keep a fairly vigilant eye to things.

This amendment is worthy of support.  Indeed, I would go as far as to encourage my col-
league in this case to call a vote on this amendment.

17/12/2021F00200Senator  Fintan Warfield: This is an amendment we had submitted previously and I thank 
Senators Boyhan and Higgins for putting it forward now.

A legal challenge in a judicial review is not on the substance of the planning application.  
It is not returning to whether it is a good or a bad application.  It is being appealed on a point 
of law or a point of process.  If the environmental impact assessment directive requires certain 
assessment studies to be done in making a decision on a planning application and they have 
not been done, then the proper process has not been adhered to.  On those grounds, a judicial 
review will happen.

There are many environmental judicial reviews.  They are not necessarily trying to stop a 
development.  They are trying to ensure the environmental implications are clearly understood 
so they can be fully mitigated.

There are many judicial reviews at present but we cannot reduce people’s access to justice.  
People access the courts because environmental legislation is not properly transposed or is not 
properly adhered to and, because of this, we get fined by the European Court of Justice.  The 
key is not to restrict access to justice.  It is to make better planning decisions and to better trans-
pose the law.

The court will often make someone liable for costs.  We had amendments on that that have 
been ruled out of order.

In terms of this amendment, locus standi is who has the right to take a judicial review.  The 
same arguments apply here as would have for the previous amendment.  We are signatories to 
the Aarhus Convention, ensuring people have a good quality environment.  To ensure that, they 
need good quality access to good quality information.  Having access to information means 
they have the right to challenge if they think something is damaging the environment�  The 
exclusion of maritime area consents from being considered as environmental decisions and, 
therefore, subject to judicial review is a mistake, and they should be included.

17/12/2021F00300Senator  John Cummins: I stated on Committee Stage that everyone in this House sup-
ports good environmental practices, and in this case having protected marine life, but at the 
same time we have to acknowledge and be honest that delays occur as a result of challenges.  
It was indicated on Committee Stage by the Member on my left that he was already aware this 
legislation which we were still in the process of discussing would be challenged in the courts 
before we even concluded our business as Oireachtas Members, which was disappointing to 
hear�

17/12/2021F00400Senator  Alice-Mary Higgins: That is not accurate.

17/12/2021F00500Senator  John Cummins: That is accurate.  I suggest the Senator check the record.

The main point I am making is nobody is suggesting we restrict people’s right to be able 
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to take challenges.  However, we need to be honest and upfront with the public as to the con-
sequences of such challenges.  We can all speak about meeting our targets in terms of wind 
energy, etc., but we cannot get to those targets if applications are caught up in process and in the 
courts.  I have no issue with anybody challenging anything once he or she is upfront and honest 
as to the consequences of those challenges.

17/12/2021F00600Deputy  Peter Burke: I thank the Members for their contributions.  This amendment is en-
tirely unacceptable to the Government.  It seeks to establish the maritime area consent, MAC, 
as an environmental assessment tool.  That is not what a MAC is.

The State owns or controls almost the entire maritime area from the high water mark to the 
outer limit of the continental shelf.  Anyone who wants to carry out a development or activity in 
the maritime area must, therefore, obtain the consent of the State to be able to occupy a part of 
the maritime area.  The Maritime Area Planning Bill provides that, prior to development taking 
place in the maritime area, a developer must obtain a right from the State in the form of a mari-
time area consent, MAC, to occupy a particular part of the maritime area.  This is confirmed in 
section 75 of the Bill�

The MAC concept is new and I think it would be helpful to detail what a MAC is and is 
not.  A MAC fulfils specific functions within the overall consenting sequence.  A MAC is a 
right to occupy a part of the maritime area, conditional on securing other necessary approvals; 
ensures due diligence to ensure the MAC holder can undertake the proposal; manages the re-
lationship between the maritime area regulatory authority, MARA, and the holder through the 
MAC conditions; and is the gateway into planning permission.  A MAC is not a lease - MAC 
obligations rest exclusively with the holders; permission to undertake works, development or 
activities – that is provided for under the Planning Act or in licensing; or an environmental 
decision-making process.

We have applied a single environmental assessment principle that is provided for under the 
Planning Act or in licensing.  Section 79(5) of the Bill provides that, for the avoidance of doubt, 
the MARA is not required, for the purposes of determining MAC applications, to carry out an 
environmental impact assessment, EIA, or appropriate assessment, AA, or screening for an EIA 
or AA�

In developing the new regime set out in this Bill, we examined in detail the operation of the 
Foreshore Act and its interactions with the Planning Act.  We have designed a new sequenced 
consent regime that separates the financial and estate management issues from the environmen-
tal and planning issues.  Prospective developers will have to secure a MAC and then apply for 
planning permission.  They will need to secure both before development can begin.

The MAC is the grant by the State of a right to occupy the maritime area.  Planning permis-
sion is a development consent.  They are different processes that serve different functions.

Furthermore, by reason of the provisions of sections 79(1) and (2), section 80(1) and the 
criteria which MARA is required to have regard to as set out in Schedule 5, it should be noted 
that the information to be provided by an applicant and the criteria to be considered and applied 
by MARA to an application for a MAC is limited to occupation-related and estate management 
aspects to be expected where the State is granting an occupation interest to an applicant.
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There is a notable lack of reference to environmental matters and criteria, and that is inten-
tional.  The MAC is not the type of consent that should attract an environmental assessment in 
any form�

  A MAC is conditional on obtaining development consent or planning permission for the 
proposed development, whatever that may be.  If the developer fails to obtain the development 
consent, the MAC is terminated.  There are therefore two related and interconnected consents 
being granted, one dealing with estate management issues and the other dealing with the devel-
opment consent issues.  The MAC deals with the estate management element.  The planning 
permission, whether obtained from An Bord Pleanála or a coastal planning authority, deals 
with the development consent aspect and this includes all of the environmental aspects of the 
consent�

  Senators should note that, at MAC stage, most applicants will still be at the point of devel-
oping their designs and plans for planning applications and will not have engaged in investment 
in those processes until they have some assurance that they will get a MAC from the State.

  I cannot accept any proposals that seek to fundamentally change the nature of the MAC 
process or duplicate what exists under the current regime.  We are creating a new, streamlined 
and efficient regime to better manage our maritime usages.  The estate management and plan-
ning processes must remain distinct and separate in order for the new regime to operate effec-
tively�

  Furthermore, I have serious concerns that the proposed amendment could result in a body 
or organisation being established to pursue environmental protection objectives for a single 
month solely in order to meet the criteria of locus standi in judicial review proceedings.  This is 
a significant deviation from existing provisions, including the provisions of the planning Acts 
and those proposed in section 131 of this Bill.  This provision could unintentionally lead to 
abuses of the system and undermine the good work of existing and long-standing environmen-
tal NGOs.  There is no justification for this. 

  We will keep all judicial review provisions under constant review, having regard to emerg-
ing requirements, case law and other amendments elsewhere, such as in any future review of 
the planning Acts.  I will not, unfortunately, be accepting the amendment. 

17/12/2021G00200Senator  Alice-Mary Higgins: The concerns are greatly exacerbated now.  I have huge 
respect for the Minister of State, Deputy Peter Burke, and we have engaged constructively on 
other issues but in this regard, this feels like we have had a good-cop, bad-cop piece because 
we had a Committee Stage debate during which we were reassured that environment, marine 
planning and protection and such factors were so deeply integrated into this that we did not 
have to be concerned.  They were at the heart of the process and had been there in the thinking 
and development.  Yet here we have a clear and concerning message that the Minister of State 
does not think MAC is concerned with the environment.  This is just contract law, it seems then.  
It is about owning and controlling consent.  It is estate management.  We talk about the State 
owning and controlling all the waters but the State has responsibility for all the waters.  That is 
another way to think about it.  The State has responsibility for our marine and its protection.  If 
marine and environmental protection is nowhere in this process, it is a travesty that the Govern-
ment would go ahead with this process, giving grants, trades, estate managements, allowing for 
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the occupation and effectively treating it like a bunch of property to be divided up, allowing 
people to occupy it and carry out different activities as if it is an asset, rather than the part of the 
planet and the oceans we are responsible for.  It is a worrying frame.  Many attempts in the early 
debates were made to tell us not to worry, these were kind of parallel and would be working 
together.  It is clear now.  We are told the estate management part of giving consents for things 
to happen - I am not saying I am talking about development but permissions for occupation - is 
coming ahead of marine protection and the designation of marine protection areas�

People say get the legislation right so it is consistent with the law, including European law.  
When people say there is a danger that this is not as consistent as it should be with European 
law, that is a legitimate thing to point out, much as in a judicial review.  The way to avoid judi-
cial reviews is to get the process right in the first place, rather than by curtailing such reviews.  
If we want to be honest, we need to be responsible about the fact that avoiding environmental 
considerations early in any process creates problems.

I am also concerned that the Minister of State is creating hostages to fortune.  We look at 
the Energy Charter Treaty, which half of Europe actively wants to leave.  I know that treaty 
was there in the considerations on the climate Bill because in the Bill it was discussed why 
exemptions had to be given to those who had done exploration in relation to fossil fuels.  They 
could not be excluded from extraction because of their expectations.  The Minister of State has 
described here how the maritime area consent will encourage them to start preparing their plan-
ning.  Will they say that is a reasonable expectation?  Have we put in a measure to protect the 
State against that?  I do not want us down the line to get legal advice from the Attorney General 
that we cannot interfere with yet another terrible project because of legal concerns created by 
maritime area consent without proper environmental consideration.

I fundamentally disagree with the Minister of State on this.  I agree that section 79(5) is 
a real problem.  It is one thing if he will not do the proper environmental considerations; it is 
another if we constrain those who try to do that good environmental work when the State falls 
short.  Unfortunately, this does both so I need to press the amendment. 

Amendment put: 

The Seanad divided: Tá, 6; Níl, 23.
Tá Níl

 Boyhan, Victor.  Ahearn, Garret.
 Higgins, Alice-Mary.  Buttimer, Jerry.
 Keogan, Sharon.  Byrne, Malcolm.
 Moynihan, Rebecca.  Byrne, Maria.
 Wall, Mark.  Carrigy, Micheál.
 Warfield, Fintan.  Casey, Pat.

 Cassells, Shane.
 Chambers, Lisa.
 Conway, Martin.
 Cummins, John.
 Daly, Paul.
 Doherty, Regina.
 Dolan, Aisling.
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 Fitzpatrick, Mary.
 Kyne, Seán.
 Martin, Vincent P.
 McGahon, John.
 McGreehan, Erin.
 O’Loughlin, Fiona.
 O’Reilly, Joe.
 O’Reilly, Pauline.
 Ward, Barry.
 Wilson, Diarmuid.

Tellers: Tá, Senators Alice-Mary Higgins and Victor Boyhan; Níl, Senators Lisa Chambers 
and Seán Kyne.

Amendment declared lost�

Senator Lorraine Clifford-Lee has advised the Cathaoirleach that she has entered into a vot-
ing pairing arrangement with Senator Eileen Flynn for the duration of Senator Flynn’s mater-
nity leave and accordingly has not voted in this division�

17/12/2021J00100Senator  Alice-Mary Higgins: I move amendment No� 5:

In page 97, between lines 15 and 16, to insert the following:

“PART 5

COSTS IN ENVIRONMENTAL MAC CASES UNDER PART 4 AND IN RESPECT 
OF JUDICIAL REVIEW UNDER PART 2 AND PART 5

CHAPTER 1

Consultation and report on Judicial Review under Part 2, 4 and 5

110. Within 6 months of the commencement of Part 2 and/or Part 4, and/or Part 5, the 
Minister shall—

(a) conduct a public consultation on the effect of this Act on the rights of the public 
to pursue Judicial Review under those parts, including but not limited to rights under 
Article 9 of the Aarhus Convention and the characteristics specified in Article 9(4) of the 
Convention, and the Articles 11 and 47 of the EU Charter of Fundamental Rights and 
the Constitution,

(b) within 2 months of the conclusion of the consultation referred to in paragraph 
(a) the Minister shall prepare a report on the operation of this Act on the rights of 2 the 
public to pursue Judicial Review under those Part 2, 4 or 5 where any such parts have 
been commenced, and lay it before both Houses of the Oireachtas, and make available 
on a website of the Government the responses to the public consultation in paragraph 
(a) above, and

(c) table a debate on the report within each house of the Oireachtas within 2 months 
of the laying of the report before each such House of the Oireachtas.”. 
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17/12/2021J00200Senator  Fintan Warfield: I second the amendment�

17/12/2021J00300Senator  Alice-Mary Higgins: I will not speak at length to this amendment.  It outlines the 
need for the Department to conduct a report on all those issues I have already spoken about.  We 
do not need to go over the ground again, but I suggest that the Department may wish to conduct 
a report in the next two to three months to re-examine the legislation and effect of the Act on all 
those issues we highlighted concerning access to justice and the Aarhus Convention.  I ask the 
Minister of State to come back to engage with us before, for example, we see new and further 
planning legislation go through.  It is regrettable that these issues are not addressed.

I know the Minister of the State will not accept an amendment at this point, but it would 
be useful if he indicated that he plans to engage with these concerns.  A report is something he 
can agree to produce without necessarily accepting the amendment.  It would be very useful 
because there are very genuine concerns that need to be addressed. 

17/12/2021J00400Senator  Victor Boyhan: I also second this amendment.  I will not speak at much length 
to it, but I thank the Minister of State and his officials for their responses.  This has been a very 
important discussion.  I have had a lot of engagement on the text of this amendment as have our 
colleagues across the House.  I support this important amendment.  As Senator Higgins said, it 
will not be pressed but I would be interested to hear the Minister of State’s response.

17/12/2021J00500Deputy  Peter Burke: I thank the Senators for their contributions.  The amendment implies 
that MAC provisions do not comply with the Aarhus Convention in that they provide for no 
public participation when MARA grants a MAC.  I will point out that the Aarhus Convention or, 
more accurately, the second pillar of the Aarhus Convention, which provides for public partici-
pation, has no application to consent whereby a state is granting occupancy rights in respect of 
property it owns or controls.  There is, therefore, no international law or obligation in EU law to 
provide for public participation in respect of such a consent.  Public participation in occupancy 
consent applications in the maritime area is entirely at the discretion of the state and is not a 
requirement of the Aarhus Convention or of EU law.

The focus of the Aarhus Convention is the protection of the environment and to enable citi-
zens to participate in decision-making with regard to the environment.  The public participation, 
which is envisaged in the convention, is very much focused on the environment, on the public 
having the necessary information on the effects of the project or activity on the environment, 
and enabling the public to provide its views on the project and its effects before any decision on 
it is made.  All these matters are being provided for in the planning or development consent de-
cisions being made by coastal planning authorities and An Bord Pleanála under the provisions 
of this Bill.  The State is fulfilling its obligations under the Aarhus Convention by providing for 
full public participation in planning applications and decisions in respect of planning applica-
tions in the maritime area�  It is in that process that all the environmental information relevant to 
the particular development will be provided and made available to ensure the appropriate public 
participation required by the convention.

As I have explained, the focus of the MAC, however, is entirely different and is designed to 
address the State’s estate management responsibilities.  The Office of the Attorney General has 
been deeply involved throughout the development of this legislation in drafting the provisions 
of the Bill and, therefore, I can assure Senators that I am fully satisfied that MAC procedures 
laid out in it are Aarhus-compliant in the context of the overall sequence of consents envisaged 
by the new regime.  
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The Aarhus Convention applies to environmental decision-making.  The MAC does not 
require or obtain the environmental information or environmental parameters that are neces-
sary to enable public participation for environmental purposes.  The MAC has no effect on the 
development consent, does not change its basic parameters and does not determine its outcome.  
The MAC is not the decision that permits the activity.  In fact, it terminates if the development 
consent that provides the public participation is not obtained, that is, if planning permission is 
refused.

In considering what the MAC is and is not, it is abundantly clear that it is not appropriate 
or necessary to carry out a consultation, review or report on the effect of the legislation on the 
rights of the public to pursue judicial review.  The Bill provides that public participation is an 
absolute priority in plan- and policy-making and in the assessment of all development propos-
als.  I will take this opportunity to point out that the introduction of public participation state-
ments contained in this Bill is a wholly new development in the planning system in Ireland and 
further demonstrates the commitment of the Department and the Government to the Aarhus 
Convention.  Making a public participation statement will be a mandatory requirement in the 
preparation of all maritime spatial plans and DMAPs.  The public participation statement will 
clearly detail the forms of participation opportunities and mechanisms in the development of 
plans.  For those reasons, unfortunately, I cannot accept the amendment.

17/12/2021J00600Senator  Alice-Mary Higgins: I just cannot accept the analysis that claims that people’s 
rights on environmental decision-making under the Aarhus Convention are constrained to areas 
where the State would like to use those rights.  It is very clear that environmental decision-mak-
ing, not just planning, comes under Aarhus.  It does not just kick in at a certain point.  Things 
that affect the environment, and maritime areas are part of our shared environment and of the 
ecosystems we are part of, are very much of relevance and importance.  In that context, again, to 
treat maritime areas and oceans as property in respect of maritime area consents misses a very 
important point.  I will press the amendment.

Amendment put and declared lost.

Question put: “That the Bill be received for final consideration.”

The Seanad divided: Tá, 28; Níl, 3.
Tá Níl

 Ahearn, Garret.  Boyhan, Victor.
 Buttimer, Jerry.  Higgins, Alice-Mary.
 Byrne, Malcolm.  Keogan, Sharon.
 Byrne, Maria.
 Carrigy, Micheál.
 Casey, Pat.
 Cassells, Shane.
 Chambers, Lisa.
 Conway, Martin.
 Cummins, John.
 Daly, Paul.
 Davitt, Aidan.
 Doherty, Regina.
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 Dolan, Aisling.
 Fitzpatrick, Mary.
 Kyne, Seán.
 Martin, Vincent P.
 McGreehan, Erin.
 Moynihan, Rebecca.
 Murphy, Eugene.
 O’Loughlin, Fiona.
 O’Reilly, Joe.
 O’Reilly, Pauline.
 Ó Donnghaile, Niall.
 Wall, Mark.
 Ward, Barry.
 Warfield, Fintan.
 Wilson, Diarmuid.

Tellers: Tá, Senators Lisa Chambers and Seán Kyne; Níl, Senators Sharon Keogan and Vic-
tor Boyhan��

Question declared carried.

Senator Lorraine Clifford-Lee has advised the Cathaoirleach that she has entered into a vot-
ing pairing arrangement with Senator Eileen Flynn for the duration of Senator Flynn’s mater-
nity leave and accordingly has not voted in this division�

17/12/2021L00100An Cathaoirleach: As it is now passed 11.30 a.m. I am required to put the following ques-
tion in accordance with the order of the Seanad on Thursday, 16 December 2021: “That the Bill 
be hereby passed.”

Question put.

17/12/2021L00200Senator Victor Boyhan: Votáil

17/12/2021M00100An Cathaoirleach: Will the Senators claiming a division please rise?

  Senators Victor Boyhan and Sharon Keogan rose.

17/12/2021M00300An Cathaoirleach: As fewer than five Members have risen I declare the question carried.  
In accordance with Standing Order 61 the names of the Senators dissenting will be recorded in 
the Journal of the Proceedings of the Seanad.

Question declared carried.

 Sitting suspended at 11.51 a.m. and resumed at 12 noon.



Seanad Éireann

760

     2021N00300Bille na dTeangacha Oifigiúla (Leasú), 2019: Tairiscintí

17/12/2021N00400Official Languages (Amendment) Bill 2019: Motions

17/12/2021N00500An Leas-Chathaoirleach: Scaipeadh an liosta de na leasuithe a rinne an Seanad agus a 
bhreithnigh an Dáil ar na Comhaltaí mar eolas dóibh.  Bhreithnigh an Dáil na leasuithe sin agus 
ghlac sí leo agus, chomh maith leis sin, rinne sí leasuithe breise de dhroim an Dáil d’aontú le 
leasuithe Uimh. 6 agus 7 ón Seanad.

17/12/2021N00600Senator  Seán Kyne: Tairgim:

Go n-aontódh an Seanad le leasú Uimh. 1 de dhroim an Dáil d’aontú le leasuithe Uimh. 
6 agus 7 ón Seanad.

17/12/2021N00700Minister of State at the Department of Tourism, Culture, Arts, Gaeltacht, Sport and 
Media  (Deputy  Jack Chambers): Táim an-sásta a bheith ar ais sa Seanad arís chun dá leasú 
iarmhartacha ar Bhille na dTeangacha Oifigiúla (Leasú), 2019 a chur faoi bhráid an Tí tráth-
nóna.  Pléifidh mé leasuithe iarmhartacha Uimh. 1 agus 2 le chéile toisc gur ar an ábhar céanna 
iad.  Is leasuithe riaracháin atá i gceist sa chás seo.  Leis na leasuithe seo, níltear ach ag iarraidh 
botúin chló sa Bhille mar atá a cheartú.  De réir na leasuithe seo a bheith aontaithe ag an Teach, 
táim ag súil go mbeidh an Bille achtaithe agus sínithe ag Uachtarán na hÉireann an tseachtain 
seo chugainn.  Molaim na leasuithe don Teach.

Aontaíodh an cheist.

17/12/2021N00900Senator Seán Kyne: Tairgim:

Go n-aontódh an Seanad le leasú Uimh. 2 a rinne an Dáil de dhroim an Dáil d’aontú le 
leasuithe Uimh. 6 agus 7 ón Seanad.

Aontaíodh an cheist.

17/12/2021N01100An Leas-Chathaoirleach: Cuirfidh an Cléireach teachtaireacht go dtí Cléireach na Dála 
ag deimhniú chinneadh an tSeanaid.  Bhí gach duine an-chabhrach ina gcomhoibriú.  Níl baint 
aige sin leis na saoirí.

Sitting suspended at 12.05 p.m and resumed at 12.30 p.m.

17/12/2021Q00100Social Welfare Bill 2021: Committee and Remaining Stages

17/12/2021Q00200An Leas-Chathaoirleach: We will now consider Committee and Remaining Stages of the 
Social Welfare Bill 2021.  At the outset, it is my pleasure to welcome my colleague and friend, 
the Minister for Social Protection, Deputy Humphreys, to the Chamber for this debate.  I also 
welcome colleagues back for the debate.

Sections 1 and 2 agreed to�

SECTION 3
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Question proposed: “That section 3 stand part of the Bill.”

17/12/2021Q00600An Leas-Chathaoirleach: I believe Senator Buttimer wishes to comment on section 3.

17/12/2021Q00700Senator  Jerry Buttimer: I welcome the Minister back to the House in the context of em-
ployment contributions.  I wish to raise two issues on this section that are not strictly related 
to the Social Welfare Bill but have an implication on what we are talking about this morning.

The first issue is regarding the gratuity payable to members of local authorities where there 
is an issue in terms of their pension and entitlements.  Senator Craughwell raised this issue with 
the Minister previously and she was very correct in her comments around the class K rate.  In 
fairness, one of her predecessors, Deputy Varadkar, changed that during his tenure as Minister 
for Social Protection.  There is, however, an issue with the gratuity being paid to some local 
authority members, which I know is not directly related to the Minister but it has a part to play 
in the whole social protection scheme in terms of what we are about.

I rise primarily to speak on the issue around employment contributions and in terms of em-
ployers’ responsibilities.  This morning we woke up to a myriad of news reports regarding pro-
posals by the National Public Health Emergency Team, NPHET, that will have a direct impact 
on the hospitality sector.  I want to first of all say that the demonisation of NPHET by some is 
not correct.  It has a role to play in that its job is to advise, analyse and put forward options to 
the Government.  That is its job.  It is looking through the prism of a public health perspective 
only.  It is the job of the Government, in a broader sense, to implement Government policy.  The 
conundrum for the Minister and many in society is that the job of the Government is to protect 
business, which includes the employers we are speaking about today and the contributions they 
must pay and make, and also the mental health of people along with public health.

The protection of public health is absolutely important.  If, however, we are to have a situ-
ation where the recommendation of NPHET is to close hospitality at 5 p.m. then I believe that 
is a wrong move.  I do not believe it is the correct decision to be taken now.  Recognising the 
importance of public health and accepting the protection of the most vulnerable is what this Bill 
is doing.  At its core, it protects the most vulnerable and those who are immunocompromised.  
This decision will have a profound effect on the businesses of our country and on the employers 
and employees who work in our hospitality sector.

My issue is that the closure of businesses will ensue.  As we all know, difficulties are be-
ing experienced by many people working in the hospitality sector today.  If we are to close 
at 5 p.m., however, that will have a gargantuan impact on the Government.  It will force the 
Government to continue to support and put in place a further scaffolding of supports around 
our hospitality and aviation sectors and our night-time economy.  What then happens when the 
public health advice is implemented?  The hurlers on the ditch will have their say but they will 
go quiet.  The responsibility will rest with all of us to ensure that we maintain the jobs in our 
economy and also the public health.

I understand that it is not an easy situation and that it is a dilemma that must be faced in a 
careful way.  I am concerned that in this case, however, NPHET met on Tuesday.  On Thurs-
day, it went to the Government and on Friday, the Government met.  We had an interregnum of 
two days.  I know the Minister cannot answer me today because it is not under her remit.  Can 
somebody explain to me, however, the difference between closing at 8 p.m., 9 p.m. or 10 p.m., 
as opposed to 5 p.m.?
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I spoke in the House on Tuesday from the position of having experience as a former school-
teacher.  I understand and recognise that many people were upset by what I said when I called 
for primary schools to close today for the Christmas period.  The reason I did so was very 
simple.  The majority of people in our primary school community are unvaccinated, wherein 
lies the greatest spread of the new and existing Covid variants.   I recognise the childcare issues 
of parents and family members.  I appreciate that most sincerely.  We are now going to face a 
situation, however, where the Minister will come back to us and other members of the Govern-
ment with an increased budget of supports for our hospitality sector and night-time economy.

In the new year, there must be a better way for NPHET to communicate with the Govern-
ment.  It is not acceptable that we have leaks on a Thursday night ahead of a meeting on Friday.  
It has the profound impact of creating a frenzy and scaring people.  My final comment on this 
section is that I do not believe it is acceptable to close at 5 p.m.  It will have a profound implica-
tion for our hospitality sector and our jobs.  At the core of what we must do is balancing those 
rights of protecting employment and public health.

17/12/2021Q00800An Leas-Chathaoirleach: A number of Members are offering to speak on section 3.  I call 
Senator Boyhan�

17/12/2021Q00900Senator  Victor Boyhan: Let us be careful and remind ourselves of why we are here to 
today.  First, however, I welcome the Minister to the House and wish her and her team a good 
and happy Christmas.  I thank the Minister for her ongoing engagement with me and with every 
Member of this House, which, I know, we value.

We are discussing the Social Welfare Bill 2021, the purpose of which is to amend and extend 
the Social Welfare Acts, amend the Credit Guarantee Act 2012 and provide for related matters.  
That is what we are here to deal with today.  I am conscious of time.  I will take up the point 
raised by Senator Buttimer - I thank him for making it - on sitting county councillors and their 
contributions.  This relates to section 3.  I am not asking the Minister for a response today, but 
she might take it away in her bag and consider it in the new year.  There are a substantial number 
of councillors in her party, but the same applies to councillors of all parties.  I know the Minister 
treats everyone the same.  She is aware of the controversy between the K class and the S class 
contributions.  I know the other side of it where people from all parties and none lost their seats 
and when they went to the Department of Social Protection in very hard circumstances, they felt 
short-changed.  I will not go into the detail of it, but we need to support them.  They are public 
servants and they pay the contribution.  It is a tricky area.  Some say they are not employed and 
others say they are servants of the local authorities.  It is all a bit tricky, but, at the end of the day, 
they are people and they have families.  Many find themselves either single, left on their own or 
in whatever other circumstances, and they have worked so hard for their local communities and 
the State and when the turn to the State for some support it is not there.  I have experience of 
that, as people from all parties have spoken to me about it.  I thank Senator Buttimer for raising 
this important and valid issue.  It is appropriate that he raised it in connection with this section.  
I urge the Minister to ask her officials to reflect on that and perhaps in the new year we might 
have an opportunity to discuss it.  I could raise the matter with her in a Commencement debate.  
I know the Minister is supportive, but she must work within the parameters of the legislation.  
Perhaps we need to do something.  I wish the Minister well and thank her staff.  She has my 
support for the Bill.

17/12/2021R00200Senator  Alice-Mary Higgins: I wish to make a point on class K contributions, but I will 
first make a general point.  It is unfortunate that we are taking Committee Stage and Report 
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Stage together and on the very last sitting day of the year�  There is a lot of emergency legisla-
tion and legislation that comes through with short deadlines attached, but the Social Welfare 
Bill is predictable and something we can plan for.  Accordingly, I appeal to the Minister that 
next year we plan the Social Welfare Bill in a proper way and that Committee State and Report 
Stage happen while both Houses are still in session in order that there will be a genuine capacity 
for meaningful engagement and for amendments to be dealt with.  Sometimes there are good 
ideas that should be taken on board in a social welfare legislation.  It is not like the Finance 
Bill where we just make recommendations, there are genuine, important suggestions and it is a 
disservice to the legislative process to have such a fundamentally important Bill put through to-
gether on Committee Stage and Report Stage and effectively at a point where we are up against 
the natural guillotine of hearing if it does not pass before Christmas then payments will be af-
fected.  I have heard that for years, but this is the most rushed I have seen it.  As a House, we 
must put down a marker for next year to the effect that we need to be given proper time.

The Minister has spoken very well about the class K contribution issue in the past.  We had 
a debate on it, and I remember that she understood what is involved.  It would be good if we ad-
dressed it.  If we have not addressed it this year, let us sort it out by next year.  It is a big issue.  
Regretting it will count for nothing come the next local elections when we have brilliant people 
from all sides and all parties who decide either not to stand or not to stand again.  We do not just 
have a problem getting people into local public service, but in getting them to stay.  We must ad-
dress the issue.  If we had a longer debate, perhaps we could have come up with proposals and 
the Minister could have made proposals.  If it does not happen this year, then please let us make 
sure it happens next year.  There is no reason it should not.  I know the Minister understands it 
because she spoke very well about it.

I wish to highlight an issue regarding employment contributions.  I am indicating that it is 
something on which we need to engage further.  I am very concerned about today’s Supreme 
Court ruling in respect of PRSI contributions.  An undocumented person who has paid PAYE 
contributions and where the employer has paid PRSI is not entitled to maternity benefit.  That 
is the Supreme Court’s decision.  I do not second-guess the courts, but, as legislators, we must 
look to our policy.  This is a person who was properly documented, who had a period as an un-
documented person and who continued to make contributions and to work.  The person’s status 
has been resolved, but a gap has appeared.

Much as the Minister for Justice, Deputy McEntee, has shown leadership in trying to regu-
larise the status of a number of persons who have been undocumented in this State, sometimes 
through no fault of their own, I urge the Minister to similarly engage with them to ensure that 
people who are working and are already paying PAYE and seeking to fully contribute are al-
lowed to do so.  It does not serve us when people fall out of the State, including the social 
protection and social contribution systems.  I urge the Minister to engage with the Minister for 
Justice to see what complementary measures might be put in place for PRSI and PAYE to allow 
those who have been undocumented to regularise their status.  When somebody is denied ma-
ternity benefit, it is the child who loses out.  The family loses out and is affected and that does 
not serve anyone.  When we finally get to the amendments, we will see that the rights of the 
child is an important piece as well.  I encourage the Minister to engage with her colleague on 
this, as she has shown incredible leadership in this area.  The Department of Social Protection 
has the opportunity to now put in place complementary measures to ensure the kinds of situa-
tions that were highlighted in the courts today do not leave people who are here and contribut-
ing at a distance from the state�



Seanad Éireann

764

17/12/2021R00300Senator  Garret Ahearn: To follow up on what Senator Higgins said, we want good people 
to get into politics.  There are lots of reasons at the moment why people would not, such as so-
cial media and work-life balance.  There are a million reasons.  There are changes we can make 
to encourage people into politics, especially women.  Senator Higgins spoke about maternity 
leave, which is an obvious one.  Paternity leave is also an issue.  The Minister has done an aw-
ful lot in that regard in her time with the Department of Social Protection and that makes a big 
difference, but it needs to be done for councillors in particular.  Class A contributions must be 
addressed at some point in the lifetime of the Government and I would encourage the Minister 
to do that.  Most people who start in politics do so at local authority level.  That is now I started.  
It is about giving people an opportunity to see that it is a good career and that they can make a 
good contribution to their area and community, but they need support.

When it comes to support, decisions will need to be taken today that the Department must 
step up and support.  The Minister has done this throughout the pandemic and I ask that she 
would do it straight away if the decisions we hear about in the media are going to be introduced.  
The situation is very distressing.  I have been in contact today with restaurant owners, hoteliers 
and owners of pubs in Tipperary.  They are worried that they will have to let their staff go two 
weeks before Christmas, and they will need support from the Department.  The employers do 
not want to do it.  There must be a happy medium between what NPHET advises and that the 
Cabinet decides and support must be provided to the sectors affected.  There is talk of clos-
ing at 5 p.m. or 7 p.m.  The Minister for Finance must put together a package to support them 
straight away.  We cannot just make these announcements and not provide support.  There must 
be an understanding that if what we read this morning is going to happen, we must make sure 
the sector is supported.  The past 18 months have been an absolute disaster.  The feeling on the 
ground for the past two weeks is that things were going to be okay and that people must hold 
their nerve.  It is devastating for people in Tipperary.  I understand that, but we must make sure 
we support them during Christmas.

17/12/2021R00400Senator  Catherine Ardagh: I thank the Minister for coming to the House.  I join other 
Members in what has been said about maternity leave for politicians.  I am a politician who took 
maternity leave during my Seanad term, but, in fact, it was not maternity leave because I had 
to hand in a sick note to the one-stop shop.  That is wrong.  I was not sick; I had two children.  
We are all ad idem in terms of regularising the situation.  The Minister stepped up to the plate, 
as we discussed yesterday.

We must also regularise the situation regarding class K employees generally, not just those 
seeking maternity benefit, but also illness benefit, jobseeker’s benefit and other such benefits 
that we discussed yesterday.  The Minister mentioned yesterday that she thinks it should be 
done on a cross-party basis and we all agree with that.  Perhaps she might be able to schedule 
something in the new year through the Leader’s office in order that we can have a debate in this 
House with the Minister or by means of something more solid such as a Cabinet recommenda-
tion, but it must be sorted.  I also join with others in respect of the 5 p.m. cut off.  A friend of 
mine, who is a young, energetic and amazing businesswoman, recently opened a restaurant.  
She is cut off at the knees now.  Hopefully, her business, which is a beautiful restaurant, thrives 
but this will really hit business people.  We have a great culture and attract so many tourists 
because we have a great night-time culture but if all these pubs and restaurants are hammered so 
much, they will not open up again and we will have nothing left.  There is significant responsi-
bility on all of us as individuals, and I have always been a huge supporter of antigen testing, to 
be responsible and use an antigen test before we go out.  We must trust people to be responsible 
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because the majority of us are responsible.  I do not agree with the 5 p.m. cut off or with closing 
schools.  Whatever we do, we should keep schools open.  It is the most important thing to do 
because it affects children.  Could the Minister look at the 5 p.m. cut off and provide a signifi-
cant support package for the hospitality sector?  We want it to be there when this pandemic is 
over.  We want to have a beautiful and thriving city and without support, it will be decimated.   

17/12/2021S00200Senator  Maria Byrne: We spoke yesterday about some of the issues I am going to raise.  I 
support the K class.  I spoke about it when we discussed maternity and paternity leave for coun-
cillors and politicians.  When I was first elected as a councillor, I was self-employed so I was 
paying PRSI through my work.  I remember my accountant saying to me “sure you’re paying 
PRSI, why are you not entitled to anything for it?”  He could not work it out.  While it has been 
sorted out to an extent, it needs to be sorted out fully once and for all.  Maternity and paternity 
leave needs to be resolved as well.

Regarding the tough decision the Minister and other members of the Cabinet will face this 
evening about whether or not to impose a closing time of 5 p.m., I represent rural and urban 
areas.  Most pubs in rural Ireland do not open until 5 p.m. or 6 p.m.  Many of them will never 
open again if we bring in this 5 p.m. curfew.  Restaurants do their main business between 5 
p.m. and 8 p.m or 9 p.m.  If they were to close at 5 p.m., they may as well not open.  There are 
so many jobs dependent on this.  If this 5 p.m. curfew comes into force, a lot of those busi-
nesses will never open again.  While I appreciate the supports that have been put in place by the 
Government, it is a very serious issue.  My phone has been going since 11 p.m. last night when 
this announcement first appeared and all day today.  We need to look at this.  If the 5 p.m. cut 
off-point comes in, we will drive people to off-licences and into house parties whereas a pub or 
restaurant is a regulated and safer environment.  

17/12/2021S00300Senator  Lynn Boylan: This is more a point of order.  This is like an Order of Business ses-
sion.  Some of us have put down amendments and would like to get to them but people are not 
speaking to the Bill.  They are coming in and speaking on behalf of their industry.  This debate 
is rushed enough as it is and some of us have amendments but we are getting lengthy speeches.

17/12/2021S00400Senator  Pat Casey: I sat here through five hours of debate on the Finance Bill that in-
volved very little about that Bill.  We are talking about understanding my own sector and the 
impact of the employment wage subsidy scheme, EWSS, on seasonal hotels.  I am not too sure 
if that was mentioned.  We are also discussing what was announced yesterday regarding the 
potential closing time of  5 p.m. for the hospitality sector.  I want it make it quite clear.  Closure 
at 5 p.m. is closure of the hospitality sector by stealth.  Asking the hospitality sector to survive 
after closure at 5 p.m. is unrealistic.

The closure of the EWSS to seasonal hotels, which will be unable to re-apply in January, 
February and March, is unfair.  Should there not be equality of treatment within the hospitality 
industry?  A seasonal hotel that shuts down in October, November or December must come off 
the EWSS.  If it tries to re-open in February, March or April, it cannot qualify for the EWSS 
because it is not open to new applicants.  Perhaps it is an anomaly in the system and perhaps 
something can be done for seasonal hotels, which I believe make up 18% of the hotel sector and 
11,000 jobs.  Those 11,000 jobs are viable to all of us.  I apologise for my interruption but I did 
sit through five hours of debate on the Finance Bill-----

17/12/2021S00500An Leas-Chathaoirleach: The point is well made.  We allowed a certain amount of latitude 
not just on seasonal considerations but because I understand the gravity of this and it does relate 
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to the Minister’s Department in that the Senator is asking her for a response.  We must end it 
at that�

17/12/2021S00600Minister for Social Protection (Deputy  Heather Humphreys): I know there are some 
concerns that there might not be enough time to discuss a number of issues relating to the Bill 
today.  I am sure Senators will appreciate the pressure my Department has been under in terms 
of the pandemic and getting the pandemic unemployment payment, PUP, up and running again.  
I want to make it very clear to Senators that the PUP is open to anybody who loses his or her job 
as a result of whatever restrictions may be introduced.  It is there and is fully available to people 
who lose their jobs.  The important thing is that we get this Bill passed in order that people can 
benefit from the positive measures from 1 January.

I know there has been discussion about class K and the fact that public representatives do 
not really get any benefits from their PRSI contributions.  I have asked that this be referred to 
the Oireachtas Joint Committee on Social Protection, Community and Rural Development and 
the Islands.  That is the place to discuss this matter and get the all-party support we need.  I think 
people deserve this.  I know of a former Member of the Oireachtas who does not qualify for any 
support, which is wrong.  We need to address this and I would like to see all-party support on it.  
It should be discussed by the joint committee and I am happy to take it forward from there.  I am 
happy to engage with the Seanad on it because none of us know where we will find ourselves 
and what difficulties life will present for people.  People coming into politics at a young age find 
they have no PRSI contributions when they reach middle age and leave politics.  I think that is 
wrong so we should address it.  

Senators Buttimer, Ahearn, Ardagh and Maria Byrne raised the possible closing time of 5 
p.m. for the hospitality industry.  I have not seen the advice from NPHET.  It is not good prac-
tice for such letters to come into the public domain.  People are concerned.  Like the Senators’ 
phones, my phone has been going all morning because people are worried.  I hear all of the 
Senators’ points and will bring them to the Cabinet meeting this afternoon.  There is no doubt 
that we have difficult decisions to make but we will make them in the best interests of the people 
we represent.  

17/12/2021S00700An Leas-Chathaoirleach: It is very reasonable that the Minister could not go beyond that.  
Every colleague has a right to speak on this Bill.

1 o’clock17/12/2021T00100

Senator  Alice-Mary Higgins: Does the Minister have any comment on that engagement 
on the question of PRSI and PAYE for the undocumented?  Is that something she can engage 
with the Minister, Deputy McEntee, on?

17/12/2021T00200Senator  Micheál Carrigy: I apologise for being late.  I was dealing with another issue with 
the Transport Infrastructure Ireland announcement I saw this morning.  I welcome the Minister 
and concur with the comments made on paternity.  It is something I did not get when any of my 
kids were born but I welcome that for local representatives.  It is going before the joint Oireach-
tas committee.  That is the right place for it to go and I hope we get cross-party agreement on it.

I concur with Senator Casey on the EWSS.  It is an issue we did not get to discuss on the 
Finance Bill, despite there being amendments.  We have to bring all sectors of society and busi-
ness with us so we need to find a way to address that anomaly.
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On the NPHET letter, which I have not seen, I am disappointed that, even after what went on 
in the last week, NPHET would leak that advise.  It has put businesses under extreme pressure 
today as to whether they are going to buy in goods for the Christmas period.  I have spoken to 
people in cash and carry businesses.  It is not acceptable.  I do not agree with the 5 p.m. sugges-
tion.  We need to make a compromise and to enforce the rules that are already there about the 
Covid certificate.  That is not happening 100% across our society.  We have to reinforce that, 
look at a 9 p.m. compromise, keep businesses open and enforce the rules.

17/12/2021T00250An Leas-Chathaoirleach: I call the Minister to respond to the point raised by Senator Hig-
gins.  She has responded in advance to Senator Carrigy’s issue.

17/12/2021T00300Deputy  Heather Humphreys: I am familiar with the Bill to regularise some of the undoc-
umented.  It is welcome.  I can look at the issues around it.  I am not familiar with the court case 
and the rulings arising from it so cannot comment until I see what it is.  I will certainly look at it.

17/12/2021T00400Senator  Alice-Mary Higgins: I might engage with the Minister further on it.

17/12/2021T00500An Leas-Chathaoirleach: We have had a very thorough discussion, which Senators might 
bear in mind as we move forward.

Question put and agreed to.

Sections 4 to 7, inclusive, agreed to.

NEW SECTION

17/12/2021T00900An Leas-Chathaoirleach: Amendments Nos. 1, 2 and 9 are related and may be discussed 
together by agreement.  Is that agreed?  Agreed.

17/12/2021T01000Senator  Alice-Mary Higgins: I move amendment No� 1:

In page 6, between lines 31 and 32, to insert the following:

“Report on Parent’s Benefit for one-parent families 

8. The Minister shall, within nine months of the passing of this Act, prepare and lay 
a report before both Houses of

the Oireachtas on the potential extension of entitlement for the full duration of 
Parent’s Benefit for one-parent families, to include a consideration of the public duty 
on equality and human rights and the rights of the child.”.

The Minister gave some signal that she is ready to engage on this area in the debate in the 
Dáil.  I add myself to those who hope for such engagement.  The Minister has indicated that she 
intends to engage with the Minister for Children, Equality, Disability, Integration and Youth, 
Deputy O’Gorman.  This is around the situation we have concerning full parental benefit for 
one-parent families. 

With regard to that engagement the Minister has committed to, I will highlight two matters 
of importance.  There is the decision on the rights of the child which by referendum the people 
chose to put into the Constitution quite recently.  It is important and should be imperative in 
ensuring every child is entitled to the same sort and period of care during early development, 
regardless of whether it is by one or two parents.  There is also the obligation on the Minister’s 
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Department and all Departments in terms of the public duty on equality and human rights.  One 
of the grounds on equality is family status.  Will the Minister ensure family status is one of the 
grounds in terms of our equality legislation as well as being that public duty to actively promote 
equality and human rights?  I want to signal those as matters to be incorporated in the discussion 
and engagement around the issue of parent’s benefit.

Amendment No. 9 relates to income disregard.  The income disregard for lone parents was 
cut many years ago, before the Minister’s time.  It was a poor decision and made it harder for 
lone parents to access work.  It has been incrementally restored.  We hear it has been raised but 
it has not; it has just been incrementally restored towards where it was initially.  We are only 
looking towards restoring it to where it was, when we should be having a conversation about 
increasing the income disregard.  The income disregard for those on carer’s allowance is much 
higher than that for those parenting alone.  The problem is, because it was on a slow climb back 
to where it was, we have not had the conversation on how the disregard matches on to the re-
search the Minister’s Department has used in other areas, such as the qualified child payments.  
It is rightly used in recognising the kinds of costs the Vincentian Partnership for Social Justice 
has identified in terms of minimum essential standards of living.

I want to signal it because I am hearing it is being increased but it is just being restored.  I 
would like that to be examined with the tools the Minister has in the Department, such as the 
minimum essential standards of living, looked at with regard to how it pans out compared with 
other payments and that consideration be given to not just restoring but increasing the income 
disregard for those parenting alone in the next budget if not this one.

17/12/2021T01100Senator  Lynn Boylan: I echo the comments made by Senator Higgins in the first section 
around the rushed nature of this.  I made the point during the Second Stage debate that the fact 
we are submitting amendments before the Dáil stage is completed is disrespectful, given the 
work that goes into the amendments.  We probably would not have submitted these amend-
ments if we had the benefit of seeing the Dáil stage completed.  I know my colleague, Deputy 
Kerrane, has engaged with the Minister on amendment No. 2.  She is satisfied that the Minister 
has given commitments in that regard.  On that basis, we are happy to withdraw the amendment.

17/12/2021T01200Deputy  Heather Humphreys: I thank Senators Higgins and Boylan.  As we all know, it 
is not good practice to put the carrying out of reports into primary legislation   We all give out 
about clunky legislation.  I thank the Senators for withdrawing the amendment because we can 
carry out reports without putting them in primary legislation where they will sit forever.  When 
I give the Senators my word that I will carry out a report, I will do it and they can hold me to 
account in this House if I do not.

On the amendment on parent’s benefit and lone parents, this has been brought to my atten-
tion by representative groups for lone parents, such as One Family.  The position is that while 
my Department makes the payments for parent’s benefit, it is the Department of the Minister, 
Deputy O’Gorman, which has the policy and legislative responsibility.  I will raise this matter 
with the aforementioned Minister.  As I understand it,  parent’s leave is not transferable between 
parents under the EU work-life balance directive but I will raise it with the Minister.  The idea 
of it is to encourage men to take their parent’s leave and share the childcare responsibilities with 
the mother�

Senator Higgins mentioned the earnings limit or disregard.  Last year, I provided for the 
earnings limit of €425 per week to be removed from the one-parent family payment.  This 
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means recipients of the payment no longer experience a cliff-edge when their employment in-
come exceeds that amount.   Instead, single parents can retain their payment and it is reduced 
gradually as their earnings increase.  In addition, the income limit for the working family pay-
ment has been increased in recent budgets.  In particular, this Bill provides for an increase of 
€10 per week in the income limit for families of all sizes.  Approximately 50% of those who 
receive the working family payment are lone parents.  As a result of the budget changes pro-
vided for in this Bill, there will be a €5 increase in working age weekly payments, including 
the one-parent family payment, from January 2022.  The new personal weekly rate of payment 
will be €208.  The Bill also provides that the qualified child payment will be increased by €3 to 
€48 per week for children aged 12 and over, and by €2 to €40 for children up to age 12.  This 
measure will also benefit recipients of the one-parent family payment.  We fund the Vincentian 
Partnership to compile and provide us with the minimum essential standard of living, MESL, 
report.  We take it on board when we are forming the budget.

17/12/2021U00200Senator  Alice-Mary Higgins: I thank the Minister for the response.  I concur and think 
that is important research.  I have a follow-up question to clarify the matter of the jobseeker’s 
transitional payment.  While it is not the one-parent family payment, it is the payment that many 
of those parenting alone are on�  Does the income disregard policy that the Minister mentioned 
apply to the jobseeker’s transitional payment too, when people are on the one-parent family 
payment and move to the transitional payment after the child hits a certain age?  That is between 
seven and 14.  I welcome the income disregard measures and ask if they apply to that payment.

17/12/2021U00300Deputy  Heather Humphreys: Yes, they do.

17/12/2021U00400Senator  Alice-Mary Higgins: On that basis, I can withdraw my amendment.

Amendment, by leave, withdrawn.

Section 8 agreed to�

NEW SECTION

17/12/2021U00700Senator  Lynn Boylan: I move amendment No� 2:

In page 7, between lines 6 and 7, to insert the following:

“Report on extending availability of full Parent’s Benefit to lone parents

9. The Minister shall prepare and lay a report before both Houses of the Oireachtas on 
extending the availability of the full duration of Parent’s Benefit to lone parents to examine 
the effect that enabling all children to equally avail of the full duration of this Benefit would 
have and that the report shall be presented to the Oireachtas Joint Committee on Social Pro-
tection within nine months of the passing of this Act.”.

Amendment, by leave, withdrawn.

Section 9 agreed to.

NEW SECTION

17/12/2021U01100Senator  Lynn Boylan: I move amendment No� 3:

In page 7, between lines 12 and 13, to insert the following:
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“Report on Parental Bereavement Leave and Benefit

10. The Minister shall prepare and lay a report before both Houses of the Oireachtas on 
the introduction of Parental Bereavement Leave and Benefit for parents who lose a child un-
der the age of 18 and explore the establishment of a statutory entitlement to two weeks leave 
and benefit paid at the same rate as Parent’s Benefit and that the report shall be presented 
to the Oireachtas Joint Committee on Social Protection within six months of the passing of 
this Act.”.

I know the Minister discussed this in the Dáil.  The amendment calls for a report to be laid 
before both Houses of the Oireachtas, looking at two weeks of paid leave for parents following 
the loss of a child.  As it stands, parents who lose a child are entitled to just three days of statu-
tory leave in a 12-month period, with compassionate leave at the discretion of employers.  We 
propose two weeks of paid leave at the rate of existing maternity, paternity and parents’ leave 
and benefit, which is €245 per week.  The benefit will be payable to parents who lose a child 
under the age of 18 years, including a stillbirth from 24 weeks of pregnancy, irrespective of the 
length of their current employment.

To respond to what the Minister said about amendment No. 2 and why we are calling for a 
report, we have to try to table an amendments that are in order.  If we do not call for a report, it 
will impose a cost on the State, which is the reason for that.  I know the Minister made commit-
ments to Deputy Kerrane on this issue, so I will withdraw the amendment.

Amendment, by leave, withdrawn.

Sections 10 to 13, inclusive, agreed to.

NEW SECTION

17/12/2021U01500Senator  Lynn Boylan: I move amendment No� 4:

In page 8, between lines 15 and 16, to insert the following:

“Report on the means-testing for Blind Pension and Disability Allowance

14. The Minister shall prepare and lay a report before both Houses of the Oireachtas on 
the means-testing eligibility requirement for Blind Pension and Disability Allowance and 
the impact that income threshold limitations have on access to these schemes and that the 
report shall be presented to the Oireachtas Joint Committee on Social Protection within nine 
months of the passing of this Act.”.

I will be like a broken record.  I know the Minister gave a commitment on Committee Stage 
to refer this issue to the national disability inclusion strategy steering group for consideration.  
The existing means-testing requirements are rigid and limiting for disabled people due to being 
based on entire household income.  On the basis I outlined, we will withdraw the amendment.

Amendment, by leave, withdrawn.

Sections 14 and 15 agreed to�

NEW SECTION

17/12/2021U01900Senator  Lynn Boylan: I move amendment No� 5:
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In page 9, between lines 21 and 22, to insert the following:

“Report on rates based on Minimum Essential Standard of Living (MESL)

16. The Minister shall carry out a review on introducing social welfare rates which are 
benchmarked to the Minimum Essential Standard of Living (MESL) to study the effect that 
adequacy of social welfare rates could have on addressing poverty levels and that the report 
shall be presented to the Oireachtas Joint Committee on Social Protection ahead of Budget 
2023.”.

Again, the Minister has given a commitment to work with the Vincentian Partnership.  The 
basis for us putting forward this amendment was to reform the social protection system by en-
suring all social welfare rates are adequate and protect those who rely on them from poverty.  
Despite a growing cost of living, current social welfare rates are far behind where they need to 
be.  Working age payments need to be set to the minimum essential standard of living, based 
on long-standing work by Vincentian Partnership for Social Justice.  Given the Minister’s com-
mitment to work with the Vincentian Partnership, we are happy to withdraw the amendment.

Amendment, by leave, withdrawn.

Sections 16 to 23, inclusive, agreed to.

NEW SECTIONS

17/12/2021U02300Senator  Lynn Boylan: I move amendment No� 6:

In page 16, after line 31, to insert the following:

“Report on the current criteria for Widow’s, Widower’s or Surviving Civil Part-
ner’s Pension

24. The Minister shall review the current criteria in order to qualify for a Widow’s, 
Widower’s or Surviving Civil Partner’s Pension, including the Non-Contributory and Con-
tributory payments, specifically the marriage requirement and explore removing this clause 
to acknowledge long term partnerships and dependent children and that the report shall be 
presented to the Oireachtas Joint Committee on Social Protection within nine months of the 
passing of this Act.”.

Several cases have come to our attention where surviving partners have difficulty accessing 
the widow’s, widower’s or surviving civil partner’s pension because they were not married.  It 
is an unfair anomaly and we ask that the Minister rectify it.  I believe she said in the Dáil that 
she will feed in the report to the committee that has been set up to examine this issue.  In that 
context, I am happy to withdraw the amendment.

17/12/2021U02400Senator  Mark Wall: I know we discussed this last night.  As Senator Boylan said, it was 
discussed in the Dáil too, where Deputy Duncan Smith had a conversation with the Minister, 
since we had an amendment about it.  I know the Minister is prepared to provide a report on 
that.  I welcome that.  We previously had a Bill in the Seanad on this important topic.  I welcome 
that the Minister will prepare a report on this important matter for many people in this country.

17/12/2021U02500Deputy  Heather Humphreys: I thank the Senators for raising this.  It was raised in the 
Dáil too, by Deputies Kerrane and Smith.  While I did not accept it in the Dáil, I gave a commit-
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ment that my Department will carry out a report on this issue.  We will feed it into the Oireach-
tas committee.  I give that commitment to Senators too.  I will ask my officials to carry out a 
report on the issue.  I will refer a report to the Oireachtas committee on gender equality, which 
I believe is chaired by Deputy Bacik.

Amendment, by leave, withdrawn.

17/12/2021U02700Acting Chairperson (Senator Sharon Keogan): Amendment No. 7 has been ruled out of 
order�

Amendment No� 7 not moved�

17/12/2021U02900Senator  Alice-Mary Higgins: I move amendment No� 8:

In page 16, after line 31, to insert the following:

“PART 3

REPORTS

Report on pension inequality

24. The Minister shall, within six months of the passing of this Act, lay a report before 
both Houses of the Oireachtas to include:

(a) an analysis of the impacts of previous changes to contributory requirements for 
the State Contributory Pension in terms of the numbers of persons within each band and 
the comparative financial impact on each gender;

(b) a gender analysis of the potential impacts of introduction of a Total Contributory 
Approach, including a consideration of the comparative impacts of—

(i) a 30 year contributory requirement, and

(ii) a 40 year contributory requirement;

(c) an estimate of the proportion of persons of each gender likely to be on a reduced 
rate rather then a full rate contributory pension under of—

(i) a 30 year contributory requirement, and

(ii) a 40 year contributory requirement;

(d) a comparison of the likely estimated annual public expenditure on a contributory 
pension based on—

(i) a 30 year contributory requirement, and

(ii) a 40 year contributory requirement;

(e) an estimation of the likely estimated annual cost of a universal pension;

(f) proposals for how an additional €2 billion per annum might most effectively be 
deployed to address issues of gender inequality within the pension system; and
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(g) policy options to address the specific gendered pension inequality experienced by 
women born before 1946.”.

There is nothing wrong with reports.  They are a tool we have because there are constraints 
in that we cannot make amendments that impose a cost on the State, due to the rules and Stand-
ing Orders.  The reports are a mechanism.  There is no harm to them.  In many cases, they sit 
within this Act.  They point to a consideration that must be important.

They rightly try to influence, indicate and raise a concern.  If we see an issue that we, in 
good faith, really believe is important then we want to flag it so as to ensure an issue gets ad-
dressed.  For the people whom we represent, and if we want to be able to say to the public that 
this is going to be looked at, then a report is how we guarantee it.  Of course, wherever possible 
it is much better if somebody agrees to do a report or take the engagement.  This provision is 
important if we had a Minister who said that he or she was not going to engage with a matter.  
This provision would ensure that at least we would have signalled that a matter needed to be 
considered by the Department.  So reports perform important functions and there are occasions 
when they are successful.  For example, I sought a report on open adoption and after a report 
was produced there was a change of policy in the Department.

I wish to raise a fundamental issue that I am extremely passionate about.  Before I entered 
these Houses I worked for many years with an organisation called Older and Bolder, which is 
an alliance of all of the organisations dealing with older people in Ireland.  I worked with the 
National Women’s Council of Ireland on economic justice for women and economic equality.  I 
have met older women up and down the country who still feel the impacts of the marriage bar, 
pension injustice and pension inequality.  I wish to note that the gender pensions gap is wider 
than the gender pay gap�

I felt disappointed after I read the report produced by the Commission on Pensions.  The 
approach by the commission was constrained in terms of what was put forward on a total con-
tributory approach.  The commission brought some organisations in but specified it was only 
for the care component and not for the wider issue of gender equality, even though there is huge 
expertise.  I can say that there is huge expertise available as I have worked with the National 
Women’s Council of Ireland.  The council has done incredible work and put forward proposals 
on a universal pension, and how to fix all parts and each pillar of the pensions system to address 
gender equality, and ensure that more is done for gender equality.  In recent years the goalposts 
have shifted where women have continually paid the price.

In terms of the 2012 changes, we were told that the pension did not get cut during the period 
of austerity but the requirement for contributions increased.  Only a third of the people who 
get the full contributory pension are women, so women are much more likely to be on reduced 
rates.  I first realised this happened when I met women who live on €100 or less a week as they 
are on a reduced rate.  When contributory requirements increased from ten to 20 years people 
found themselves on the lower tiers of a reduced rate pension.  Rates were cut.  The top rate 
stayed the same but people not on the top rate found themselves two or three rungs down the 
ladder.  That is what happened in 2012 and it is important that people know the context.  The 
situation led to great concern and then we were told that a total contributions approach would 
be brought in.  In fairness to the then Minister for Social Protection and now Senator, Regina 
Doherty, and I do not know how the Department have translated it, but she personally did have 
an understanding that this was important.
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The goalposts moved when the new bridging piece on the total contributions approach was 
brought in.  I mean we were told that the Department would give people more years in rec-
ognition of the contribution to care but the threshold has been increased from 20 years to 30 
years worth of contributions.  When that was introduced the threshold figure jumped again.  
The Oireachtas Joint Committee on Social Protection in the last Oireachtas produced a strong 
report.  I know because I was a member of that committee.  The report recommended that the 
contributory requirement should not go above 30 years.  We said that the jump to 20 years had 
already had such an impact that a jump to 30 years needed to be done gradually and should not 
go further.  What actually happened?  The Department moved it to 40 years.  The Department 
said it would recognise more years of care but people are still only at the halfway point.  In ad-
dition, because of contributions that are made while people receive a welfare payment, and pay-
ments that are made in terms of care, people are capped at 20 years in total at the moment.  So 
women who find themselves in a certain position are only at the halfway point.  Again, women 
suffered as a result of the jump from 20 years to 30 years.  What was meant to be an issue that 
would repair and address this matter instead acted as a means to push the goalposts out.  So the 
woman who did not have enough contributions still did not have enough contributions that were 
going to be recognised.

The report produced by the commission talks about a 40-year requirement.  How many 
Senators know people who will have made 40 years of contributions or even a solid 20 years 
of employment contributions that they can rely on in that period?  We know many  people start 
their working lives late.  We are effectively mandating that people will have to work for years 
longer to get enough contributions and that is why this report is really important.  

I ask the Minister to do five things.  One, analyse the previous changes.  I want an analysis 
done on the comparative impact, from the perspective of gender equality, if we brought in the 
total contributory approach at a 30-year contributory requirement and a 40-year contributory 
requirement.  Let us have a breakdown of the figures for men and women in Ireland as such 
information would be useful to us all and allow for better decision-making.

I want an estimate of the proportion of persons of each gender who will likely find them-
selves on a reduced rate pension if we opt for a 30-year contributory requirement and a 40-year 
contributory requirement.  I want a comparison done on the likely cost of a contributory pen-
sion that is based on a 30-year contributory requirement and a 40-year contributory require-
ment.  Let us see the difference.  We know that 40 years of contributions will cost more but 
that amount might be worth it for the difference if the 30-year option gives us more on gender 
equality and ensures more people will be on a full pension, in terms of the social benefits.

I want another comparison done on that approach and a universal pension, to see if it proved 
much less complicated but much more equal, for all of those in Ireland above a certain age.  A 
universal pension is a system that has been used effectively in other countries.  The National 
Women’s Council of Ireland and very many civil society organisations have called for the in-
troduction of a universal pension for years.  A universal pension would address all of the ineq-
uities.  It would address legacy issues like the marriage bar and it would address the issue for 
women who were born before 1946 who never had access to the homemaker’s credit scheme.  
There is a particular bad situation for women who were born before 1946 and they are in their 
70s now.  They are exactly the women who were affected by the marriage bar when they were 
in their 20s and 30s.  These women have an anomaly at the moment because they are not recog-
nised for lots of forms of care credit.  The Minister could address all of the anomalies and get 
a clear point of equality if we had a universal pension system but first let us see how much this 
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costs because it might just be worthwhile.

I know that I cannot get the Minister to address Revenue in terms of her Department.  It is 
regrettable that the Commission on Pensions spoke about pension sustainability and so forth 
solely for the State pension but did not allow the witnesses who approached it to address the 
huge elephant in the room, which is the private pension tax relief.

In terms of the private pension tax relief, it is conducted in a very unequal way at the mar-
ginal rate.  I have the figures for 2014, and I do not have more recent figures.  From the 2014 
figures we know that about 70% of the benefit went to the top 10% of earners, and 50% of the 
benefit went to the top 5% of earners.  Plus the majority of the people who benefit from a private 
pension tax relief at the marginal rate, which literally means that the people who earn more get 
a larger percentage back from the State, get a lot more from this scheme than those who are 
on lower incomes.  There is also the cost of the system.  More men avail of the scheme, which 
contributes to gender inequality.  There are more higher earners in the scheme.  It is worth 
mentioning that this scheme was one of the very few points mentioned in the memorandum of 
understanding that we had with the troika.  Even the troika said that we should standardise the 
scheme and make it 30% for everybody rather than 20% and 40% plus a source of inequality.  
That is something the troika asked the State to do and we did not do it.  This costs approximate-
ly €2.9 billion every year.  We know that figure but I have been cautious in using a figure of €2 
billion.  What would be the effect if we put €2 billion of that €2.9 billion into our State pension 
system to make it fully equal for women and men in Ireland?  This is a fundamental point.

The Minister will be glad to hear that will be the longest speech I will give today.  The point 
is really important.  This is one of the matters that brought me into politics and I care about it 
immensely.  There are great ideas out there and I know Senator Ardagh, for example, spoke 
about it in the previous committee as well.  I am really worried we will get this wrong again and 
I just feel we need hard and proper gender analysis to ensure the State makes the right decisions 
as we go forward and following the publication of the Commission on Pensions report.

17/12/2021W00200Deputy  Heather Humphreys: I thank the Senator for raising this matter�  I am not pro-
posing to accept the amendment because it would replicate the work already undertaken by the 
Commission on Pensions.  That commission has completed its work and its report was pub-
lished on 7 October.  I do not know if the Senator has had the chance to read the report but it 
is hundreds of pages long.  To be quite honest, at this stage we have reports coming out of ears 
that relate to pensions and I want to see action.  It is what we need.

The Government is considering the report of the Commission on Pensions and we must 
consider this in the round.  The Government will bring forward proposals at the end of the first 
quarter of next year.  That is the plan.  The Oireachtas joint committee is currently hearing 
submissions on the report of the Commission on Pensions.  I compliment the commission on 
the amount of time and effort it has put into this.  There are many hours of consideration and 
work in it.  It did a public consultation included in that work.  Many of the matters raised by the 
Senator have been considered.  As I said, this is a very comprehensive report that takes account 
of an assessment of various analyses of population, labour force, expenditure projections, an 
examination of international approaches and responses to an extensive consultation process.  
The commission’s technical sub-committee’s working papers detail an extensive public con-
sultation process and the submissions made to the commission are available on the website at 
www.pensionscommission.gov.ie�
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All of the proposals in the report were gender, equality and poverty-proofed.  I take the 
Senator’s point about women, who have lost out in the past in this country.  There was a time 
when women got married, they had to stop working.  There are many women out there who 
were part of a business and were self-employed who got to retirement with nothing there for 
them except what their husbands or partners managed to accrue in PRSI contributions.  We will 
be looking at this through the work of the Commission on Pensions.

17/12/2021W00300Senator  Alice-Mary Higgins: I appreciate that and I have read the report.  That is why I 
am concerned as there are lacunae in it.  As I said, the elephant in the room relates to other areas 
of expenditure.  Much of what the commission did was calculating how we would pay for this.  
The very large figure of €2.9 billion is not financially justifiable in the other part of our Exche-
quer’s expenditure and was not examined in that regard.

A 40-year contributory requirement will have more of an impact on women, although it will 
affect everybody.  I am really concerned about us moving to that.  The leap from ten years to 20 
years was quite hard and had major ripple effects across society.  We all know people who came 
to us about that.  Going from 20 years to 40 years will be pretty devastating and we will feel the 
effects.  If the Minister is moving forward with this I urge her to consider the 30 years option.

I will press the amendment, although I will not force a vote.  It is too important to not press 
the amendment.  I know good work was done in the Commission on Pensions and I have looked 
at the report.  Some of the core equality points and social jeopardy of bad decisions remain.  We 
have seen before how well-meaning pensions reform has had very serious effects on equality.  
To be frank, I am worried.  I know we will look at it and the committee will engage with the re-
port.  I recognise that.  I will follow up with the Minister with some questions on these matters.

Amendment put and declared lost.

17/12/2021W00450Senator Alice-Mary Higgins: I move amendment No. 9:

 In page 16, after line 31, to insert the following: “PART 3 REPORTS Report on one-
parent family payment 24. The Minister shall, within six months of the passing of this Act, 
lay a report before both Houses of the Oireachtas providing an assessment of how the in-
come disregard in respect of the one-parent family payment intersects with the rising cost of 
living, with due regard to the Vincentian minimum essential standard of living.”.

Amendment, by leave, withdrawn.

17/12/2021W00500Acting Chairman  (Senator  Sharon Keogan): Amendments Nos. 10 to 12, inclusive, 
have been ruled out of order.

Amendments Nos. 10 to 12, inclusive, not moved.

17/12/2021W00600Senator  Alice-Mary Higgins: I move amendment No� 13:

In page 16, after line 31, to insert the following:

“Report on cost of disability

24. Within six months of the passing of this Act, the Minister shall publish a report 
outlining proposed actions in response to the findings of the Indecon report on the cost 
of disability and proposed timelines in respect of such actions.”.
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What are the grounds for ruling out amendment No. 10?

17/12/2021W00700Acting Chairman  (Senator  Sharon Keogan): Amendments Nos. 10 to 12, inclusive, are 
outside the subject matter of the Bill.  There is a note for the Senator on that.

17/12/2021W00800Senator  Alice-Mary Higgins: I will speak to amendment No. 13 before speaking to the 
wider section.  This amendment seeks a report on a report but it is the mechanism we have when 
we have concerns relating to reports and we want to know what will happen with them.  The 
Indecon report is very long-awaited and I sit on the committee dealing with disability matters.  
The Minister is aware that we have been pressing strongly for this.  It has now been published 
and given there was such a long period of waiting for the report, we had given a collective 
statement in June.  It was a cross-party statement from the committee urging for the report to be 
published in time for it to be properly reflected in this Social Protection Bill and, of course, the 
other areas of legislation it affects, including financial areas.

The report has been published but this has, effectively, been done too late to have a proper 
impact in respect of the budget, which is regrettable.  It is absolutely vital we use the findings of 
the Indecon report, including the impact of the cost of disability and the actions that might need 
to be taken to address issues of inequality and deprivation arising from the cost of disability.  
We must have measures that directly reference and follow through on the Indecon report in the 
next social protection budget.

As I stated, if the report had been published over the summer, as we requested, it would 
have been really good to be able to point to five, six, seven or 20 pieces of this budget that were 
implemented because of the Indecon report.  I am sure one or two actions might have been done 
as the Department looked at the report before it was published more generally.  It would have 
been really good for us to have that conversation about addressing the concerns around the cost 
of disability through our social protection system.  It would not done only through the social 
protection system but it would be an important plank.

I am sure the committee dealing with disability matters will correspond with the Minister 
about this.  I would like the Minister to assure me that there will be engagement and we can 
expect measures arising from the Indecon report in the budget for 2023 that we will debate to-
wards the end of 2022.  Who knows, it may even happen in a supplementary budget before that.

17/12/2021W00900Deputy  Heather Humphreys: I thank Senator Higgins for raising this matter�  As she 
knows, the Indecon report has been published.  To be fair, we do not always need reports to do 
good work.  I will tell the House about the relevant matters that are in the current budget.  In 
particular, we targeted carers and people with disabilities.  The capital and savings disregard 
for the carer’s allowance will increase from €20,000 to €50,000 from January.  Weekly income 
disregard for carer’s allowance will increase to €350 per week for a single carer and €750 for 
a carer with a spouse or partner.  The domiciliary care allowance will continue to be paid for 
children who go into hospital for up to six months.  The current limit is three months.  That is a 
way to support parents at a very difficult time when their children are in hospital.

The wage subsidy paid to employers who employ people with a disability will increase from 
€5.30 to €6.30 an hour, which will bring it in line with the minimum wage.  A change in the 
means band will benefit people receiving disability allowance at a reduced rate.  The Employ-
Ability service, the employment and recruitment services for people with disabilities, will now 
provide grants directly to those who qualify.  There has been a focus on people with disabilities 
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in the budget.  I will continue that focus.  We cannot do everything in one budget but we will 
continue to try to increase the supports that are available to people.

It took a while to compile the report because there was an enormous body of work involved.  
The survey involved 4,000 people.  That is a big survey by any standards.  The report stated 
that people have different levels of disability.  I want to ensure that those who are most severely 
impacted get the most support.  I think we would all agree on that.

The report has gone to the national disability inclusion strategy steering group.  I have al-
ready addressed the steering group, which is chaired by the Minister of State, Deputy Rabbitte.  
I met the steering group this week, along with the Minister of State, Deputy Rabbitte, and the 
Minister for Children, Equality, Disability, Integration and Youth, Deputy O’Gorman.  The 
steering group will consider the report.  I also committed in the Dáil to examining the blind 
pension and the disability allowance.  The question is whether we need two payments or should 
we be making one payment because people have different circumstances.  The steering group 
will also look at that issue.  The Senator can see that consideration will be given to this report 
and to some of its findings in the next budget.  I was happy we were able to make meaningful 
changes this year�

17/12/2021X00200Senator  Alice-Mary Higgins: Is this the appropriate point at which to speak to section 24?

17/12/2021X00300Acting Chairperson (Senator Sharon Keogan): We must dispose of the amendment first.

Amendment, by leave, withdrawn.

SECTION 24

Question proposed: “That section 24 stand part of the Bill.”

17/12/2021X00700Senator  Alice-Mary Higgins: I am a little concerned that some of my other amendments 
were ruled to be outside the subject matter of the Bill.  I will follow up on the matter.  It is not 
an issue for the Acting Chairperson.  However, we are talking about the Social Welfare Bill and 
the matters provided for in social welfare legislation.  I know that a couple of the areas I have 
highlighted are directly provided for in the Social Welfare Acts.  The subject matter of the Bill 
is the amendment of the Social Welfare Act.  It would be a poor interpretational practice if it is 
interpreted as only those topics within the Bill that the Government wishes to speak to.  The Bill 
has been opened, it is there and I am speaking to the subject matter of the Bill.  It is appropriate 
to discuss these matters as part of our annual discussion of the social welfare legislation.  If we 
enter a situation where topics that are in the Social Welfare Act cannot be discussed, that will be 
a regressive move and roll back on previous practice.  I note that.  I will follow up on that point.

17/12/2021X00800Acting Chairperson (Senator Sharon Keogan): If the Senator wishes to bring the matter 
up with the Senate office after the debate, she is welcome to do so.

17/12/2021X00900Senator  Alice-Mary Higgins: I will do that.  It is not a concern for the Minister but it is an 
important point in terms of the operation of work in this House.

The issue of bogus self-employment is important.  The Minister knows it has been looked 
at and examined.  How do we now look backwards at situations where tests cases may have 
been used?  How can those who may have been affected appeal?  I know this is an appropriate 
topic for discussion because in the past, with the Minister’s predecessor, I have submitted many 
amendments.  By comparison, today is an easy day.  There were up to 40 amendments in previ-
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ous years in respect of data protection and the Department of Social Protection.  In 2016 and 
2017, I specifically implored the Department to pause some of its practices relating to the public 
services card and the single customer view data set because of their incompatibility with the 
general data protection regulation.  That has been vindicated and the Department has withdrawn 
its appeal against the report from the Data Protection Commission�

We know from the findings of the Data Protection Commission that there are certain legiti-
mate uses of data within the Department.  This is a core area that is dealt with in large sections 
of the Social Welfare Bill.  Four or five findings of the Data Protection Commission now need 
to be acted upon.  The report now stands and its findings are now binding and need to be acted 
upon.  Much of the focus has, rightly, been on the second finding in the report, which it makes 
it clear that it is not appropriate to process personal data in respect of a person engaging with 
a specified body.  That has no legal basis, despite our being assured there was a legal basis.  
There is a long list of specified bodies in the Social Welfare Act.  It is in the legislation we are 
discussing.  The aspect associated with driver’s licences got a lot of attention.  A large number 
of specified bodied had been hoping to use the card.  It is clear now that there is not a legal basis 
for that.  I commend the former Minister, Shane Ross, who was one of the only Ministers who, 
when myself and others raised legal concerns, took our legal advice in his response to that mat-
ter.  He was right to do so.

The decisions relating to specified bodies stand.  That is important, and has important impli-
cations.  However, there are also findings that need to be addressed by the Department.  It was 
found that insufficient information was given to many data subjects as to what was involved and 
how their personal data would be processed.  It was also found that there were contraventions 
of Acts, including a contravention of section 2D(2)(d) of the relevant Act in light of a failure 
to provide data subjects with sufficient information concerning the relevant potential conse-
quences for cardholders who fail to update their information.

Crucially, the third finding deals with the blanket, indefinite retention of personal data con-
sisting of documents and information other than an applicant’s photograph and signature which 
were originally collected for the purposes of identity authentication.  People provided the De-
partment with documents and were told they needed to do so for the purposes of verifying 
their identity.  The signatures and photographs have been stored, and I will come to them in 
a moment.  The Department has retained original documents and letters that were given to it 
by people seeking to prove their identity, those documents having performed the only purpose 
which is legitimate under the legislation.  Those documents performed the purpose of verify-
ing those people’s identity.  It has been verified.  The Data Protection Commission, in the third 
finding in its report, makes it clear that the Department should not be retaining information or 
documents that were provided by people for the purpose of verifying their identity after that 
purpose has been conducted, which it has been at the point the people concerned are given their 
public services cards.  The information should be retained after that point.  This is important.  
These are the findings of the Data Protection Commission.  There are obligations on the Depart-
ment under section 2(1)(c)(iv) of the relevant Act.

The amendment relating to the public services card has been ruled out of order, even though 
the exact same topic has been discussed in at least three social protection debates in the past.  
Those are actions that need to happen now and need to be followed up.  These are findings that 
need to be addressed.  They are no longer challenged.  This report is effectively standing now as 
an imperative.  I hope the State, the Minister and her Department will take action on those find-
ings and take action to resolve the issues that have been signalled and addressed in that regard.  



Seanad Éireann

780

That is very important�

I want to compliment the very few people who did very good work and were very much 
framed as being quite outside the margins in having highlighted concerns in regard to these 
matters, including some very good legal experts and human rights and civil society advocates, 
and some individuals who were simply concerned about data protection rights and who raised 
those issues.

 There are two or three other reviews under way at the moment by the Data Protection Com-
missioner.  One that is very important relates to the treatment of biometric information, which 
can include photographs.  I encourage the Department, and Deputy Humphreys, as a new Min-
ister in this role, not to take the combative approach that the Department has taken in the past 
against this report, which dragged on for years.  We saw that the cost, or the expenditure, went 
up by €30 million for these cards.  Millions of euro were spent for long after the alarm bells 
started ringing.  The cost of the PSC has ended up being huge.  It jumped from €60 million to 
€90 million, or perhaps it was €30 million to €60 million, but it was a lot.  The Department and 
the Minister should engage constructively on biometrics, particularly the fact that photographs, 
as biometric data, need to be treated separately as a special category of personal data and need 
to be stored separately and differently.

One of the other concerns identified in the report, which sends signals, was the concern re-
garding insufficient security, or perhaps less than ideal security and controls in how that single 
customer view dataset is accessed and used.  We do not want to create a honeypot for hacking, 
which the Department of Health has experienced.  Let us make sure the Department of Social 
Protection does not end up being a repository of an excessive volume of information, some of 
which is not rightfully being held, on millions of people.  It is very important we get this right.

Ireland is one of the key data regulators for Europe.  We are at risk of losing that role if it 
looks like we, as a State, want to evade those responsibilities.  We need to step up and show 
leadership, and try to push ourselves, as a State, to best practice so we can then be credible in 
holding the private sector and the many corporations in this area to the highest standards as 
well.

17/12/2021Y00200Deputy  Heather Humphreys: The public services card predates my time in the Depart-
ment.  I welcome the fact this case has been settled.  It is a good outcome for everybody.  In 
fairness, that has been acknowledged by both the Department and the Data Protection Commis-
sioner in recent days.  My priority and, ultimately, the priority of the Government is to ensure 
that people can access services in an efficient way.  The settlement means that the Department 
can still process and issue PSCs for people to use.  It means that more than 3.5 million people 
who have a card can continue to use it for transacting with Departments and public bodies.  This 
has been vital during Covid and the fact people had the card meant they were able to go online 
and avail of services�

It is important to point out that people can still use their card to avail not only of social wel-
fare services, but also myGov.ie and the many online services available throughout the public 
service.  To give some context, myGov.ie has been used 21 million times this year by people 
accessing online public services.  That is the single most important issue here, namely, ensuring 
there will be no impact for those customers so they can access those services in the exactly the 
same way they did last week.  For anybody who does not want to use a PSC, there must be an 
alternative option.  That is in place because Government policy is that there should always be 
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an offline option for people who do not want or who are unable to go online.  Any actions that 
are required by my Department or other bodies will be acted upon.

With regard to bogus self-employment, it is important to note that self-employment is a 
perfectly legitimate and vital feature of the economy, with more than 330,000 people employed 
in this way.  It is also the case there is no compelling evidence that false self-employment is as 
widespread as some suggest.  That said, false self-employment exists and, as such, is a matter 
that I and the Department take very seriously.  I do not want to see a situation where any work-
ers are denied their social insurance entitlements or where much-needed funds are denied to 
the depleted Social Insurance Fund.  The deliberate misclassification of a worker as a self-em-
ployed contractor for PRSI purposes is wrong.  The Social Welfare Consolidation Act contains 
a specific offence relating to the return of employment contributions which, on conviction, can 
result in fines and-or imprisonment.

Ultimately, there is no silver-bullet solution that will completely eradicate false self-employ-
ment.  The best way is to tackle it through inspection, compliance and deterrence.  The Depart-
ment has significantly increased its employer inspections in recent years through its network of 
380 social welfare inspectors nationwide.  It also established the employment status inspection 
unit in mid-2019 comprising six inspectors focused solely on detecting false self-employment.  
This unit has carried out hundreds of employment and status investigations in a wide range of 
sectors, including construction, meat processing, language training and the media.

False self-employment does not always involve a deliberate or fraudulent misclassification 
of an employee.  Sometimes, it happens that both the employer and employee are genuinely 
mistaken in their approach and are happy to correct the position once departmental officials 
have made a determination.  Therefore, it is vital that employers and workers have clear infor-
mation and guidance when considering employment status.  That is why I put great value on 
the code of practice on determining employment status.  We have recently updated the code to 
reflect the modern world of work and to reflect the legislation and case law that has emerged 
from various court cases over the years.

If Members are aware of bogus self-employment, they should bring it to the attention of my 
officials and they will check it out and investigate it.  If it is fraud, it is wrong.  It should not be 
happening and it is not right that people are put into a position where they are forced to be self-
employed and not employees.  If people know of any of those situations, let me know about it.

17/12/2021Y00300Senator  Alice-Mary Higgins: While people can use the card, as the Minister acknowl-
edged, it is important that they are not required to.  It is also important that the alternative 
should not be unduly onerous or punitive.  People should not feel disadvantaged and feel they 
are being given a particularly difficult route if they choose not to opt for that route.  That is also 
very clear in the ruling from the Data Protection Commissioner.  It is an issue that it will be 
important to follow through on in order to have that understanding among all specified bodies 
because some of them seem to be saying, “If you are going to be difficult, we will be difficult”.  
That is not an adequate approach and, in fact, it is in breach of the law.  I want to be very clear 
on that.  People need to be given equal, fair and similar alternatives to using such a card.  I am 
glad the Minister will follow up on the other findings in regard to, for example, the retention of 
information and of documentation, which is one I am sure we will follow up on.

I thank her for her comments on bogus self-employment.  In a way, I like to use the word 
“false”, or perhaps “forced” in some cases, self-employment.  However, there might still be a 



Seanad Éireann

782

consideration that should be given by the Department to those who were affected in the past, 
when perhaps the Department was not as well resourced and the decisions were made in a dif-
ferent way.  Some persons who used their appeal were unsatisfied that their appeal was really 
considered on the basis of their case.  I would consider reopening the option of an appeal to 
the determination of status for those who were in sectors in which it was shown that false and 
forced self-employment was widespread.

That would be useful, both for those persons in terms of their rights, because it might not 
affect them in terms of the employment payment but it might affect them in terms of the pen-
sion, and for those depleted public coffers, as the Minister mentioned.  I thank the Minister for 
her engagement on those matters.  Obviously, I cannot press the amendments, but I thank her.

Question put and agreed to.

17/12/2021Z00300Acting Chairperson  (Senator  Sharon Keogan): Amendment No. 14 has been ruled out 
of order�

Amendment No� 14 not moved�

Schedules 1 and 2 agreed to.

Title agreed to�

Bill reported without amendment.

17/12/2021Z00800Acting Chairperson  (Senator  Sharon Keogan): When is it proposed to take Report 
Stage?

17/12/2021Z00900Senator Garret Ahearn: Now.

17/12/2021Z01000Acting Chairperson  (Senator  Sharon Keogan): Is that agreed?  Agreed.

Bill received for final consideration.

17/12/2021Z01200Acting Chairperson  (Senator  Sharon Keogan): When is it proposed to take Final Stage?

17/12/2021Z01300Senator Catherine Ardagh: Now.

17/12/2021Z01400Acting Chairperson  (Senator  Sharon Keogan): Is that agreed? Agreed.

Question, “That the Bill do now pass”, put and agreed to.

17/12/2021Z01600Social Welfare Bill 2021: Motion for Earlier Signature

17/12/2021Z01700Senator Garret Ahearn: I move:

  That, pursuant to subsection 2° of section 2 of Article 25 of the Constitution, Seanad 
Éireann concurs with the Government in a request to the President to sign the Social Welfare 
Bill 2021 on a date which is earlier than the fifth day after the date on which the Bill shall 
have been presented to him.
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Question put and agreed to.

17/12/2021Z01900Acting Chairperson  (Senator  Sharon Keogan): I wish a happy Christmas to you all and 
happy new year.  In accordance with the order of the House yesterday, the Seanad now stands 
adjourned until 2.30 p.m. on Wednesday, 19 January 2022.

The Seanad adjourned at 2 p.m. until 2.30 p.m. on Wednesday, 19 January 2022.


