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Dé Máirt, 28 Bealtaine 2019

Tuesday, 28 May 2019

Chuaigh an Cathaoirleach i gceannas ar 2�30 p�m�

Machnamh agus Paidir.
Reflection and Prayer.

28/05/2019A00100Gnó an tSeanaid - Business of Seanad

28/05/2019A00200An Cathaoirleach: I have received notice from Senator Mark Daly that, on the motion for 
the Commencement of the House today, he proposes to raise the following matter:

The need for the Minister for Housing, Planning and Local Government to outline when 
the report by Sara Moorhead, SC, on the role and remuneration of local authority elected 
members will be published�

I have also received notice from Senator Michelle Mulherin of the following matter:

The need for the Minister for Housing, Planning and Local Government to review plan-
ning and housing policy so as to regulate and incentivise the construction of modular hous-
ing� 

I have also received notice from Senator Maria Byrne of the following matter:

The need for the Minister for Health to make a statement on the measures being taken 
to address the overcrowding in the emergency department at University Hospital Limerick� 

The matters raised by the Senators are suitable for discussion and will be taken now�

28/05/2019B00100Local Government Reform

28/05/2019B00200An Cathaoirleach: I welcome the Minister of State, Deputy English�  We were expecting 
the Minister of State, Deputy Phelan�

28/05/2019B00300Minister of State at the Department of Housing, Planning and Local Government 
(Deputy  Damien English): The Minister of State was detained in the Dáil�  Apologies�

28/05/2019B00400An Cathaoirleach: That is not a problem�  The Minister of State is welcome so long as he 
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has good answers for my colleagues�

28/05/2019B00500Senator  Mark Daly: I thank the Minister of State for taking the time to come to the House�  
I thank the Cathaoirleach for allowing this matter, which has been raised in this House many 
times, namely, the terms and conditions for local public representatives�  I thank all my Seanad 
colleagues in Fianna Fáil for supporting this important matter�  Following the local elections, 
I congratulate all those who were successful in election to local authorities to represent their 
communities and constituents for the next five years.  What concerns me and many of my col-
leagues is that they are not adequately resourced or compensated for the enormous job they 
have to do�

There were 1,627 councillors at the election previous to the 2014 election, but going into 
the 2014 election we were down 678 councillors�  We have the lowest public representation 
per head in the European Union, worse than the United Kingdom which is second lowest�  Our 
figure is one representative for every 4,000 people where the United Kingdom has a representa-
tive for every 2,000 people�  In France, which is the best, there is one public representative for 
every 78 citizens�  This shows the scale of the gulf between what other European countries do 
and what we do in Ireland�  That is bad enough but the powers given to public representatives 
at local authority level are the lowest in Europe�  The responsibilities given to councillors are 
worse in Ireland than in all other EU states�  They must look after more constituents than any-
where else while central government has taken more and more powers and decisions away from 
them, year in, year out�

The consequence, as we have seen in the local elections, is that some areas had few candi-
dates�  In one area, only two candidates were not elected�  Many constituencies had 19 and 20 
people running for seven seats but in many areas parties  - Fianna Fáil, Fine Gael, Sinn Féin 
and the rest - struggled to find candidates.  Many conventions were not contested because the 
workload increased while the amount of money that councillors are given and the supports they 
are given did not�  Some councils have secretarial supports for local representatives but this is 
not uniform�  It must be made so�  There have been various proposals�  We are anxious to see 
the report which was supposed to come out at the beginning of the year but has not�  Clearly, no 
one on the Government side wanted it to be published prior to the elections as it might dissuade 
more people from running�  Many people who did not know what the future would hold have 
decided not to run again�

Will the Minister of State say what the Government’s plan is?  Why has it not published the 
report?  I hope that when it is released, the Minister will debate it in this House and in the Dáil�  
At the next local election and the one after that in ten years, there could be entire local electoral 
areas where there will be no contest�  We will be looking for people to run at local authority 
level�  Not only are people struggling because they cannot get supports from the Government 
and they are not adequately compensated but also they do not have the power that they should 
have and that other countries give to their local authority members, and that has to be addressed�

It is a two-issue problem�  The terms and conditions are important because, as the country 
reaches full employment, people will have more demands on their time and they will not be 
able to give the time�  I note that the survey, which was one of the reasons given for a delay in 
publishing this report, was based on the previous set of councillors�  While many of them have 
been re-elected, we need to look to the future�  As the Minister of State and the Government 
are well aware, the concern is that very soon we will not have enough people going forward for 
local elections�
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28/05/2019C00200An Cathaoirleach: I usually do not make a comment, but as a former local authority mem-
ber, I wish to acknowledge the great effort by people who put their names forward for election.  
I congratulate the victors and empathise and sympathise with the vanquished because it is very 
stressful physically, mentally and emotionally on all those who ran and on their families�

It is particularly good to see young people here in the Gallery, and they are more than wel-
come�  In my own county a young lad of 19 standing as an Independent was elected�  In my 
home village of Schull a young woman of long-standing political pedigree, Katie Murphy of 
Fine Gael, was elected�  I had the good fortune to meet her during the campaign�  She is just 20 
and still in college�  It is great to see the youth involved from whatever party�

I compliment all those who stood�  I congratulate those who were successful and sym-
pathise with those who were not�  Most of us in this House have been elected by local authority 
members�  I wanted to make that comment in as balanced a way as possible�  I apologise to the 
Minister of State�  I will let him give the formal answer Senator Daly is seeking�  I am sure he 
has good news for him�

28/05/2019C00300Deputy  Damien English: I wish to be associated with your remarks, a Chathaoirligh, and 
those of Senator Daly�  I thank him for raising the issue, which is very important�  It is certainly 
timely given that we have more or less completed all the counts of the local elections�  I con-
gratulate all those who were successful in winning a seat in recent days�  I commiserate with 
and thank all those who ran but were not successful.  Many knew it might have been difficult to 
start out in their first campaign.  The majority have to run once or twice to become councillors 
and they should not lose hope�  It is a big deal for people to decide to put their names forward in 
a public contest and face public scrutiny�  We all know now that politics has changed consider-
ably, with the scrutiny of people’s work, their families’ work, their background, history and so 
forth�  It is a big deal to agree to run�  It is great when it works out and one wins, but it can be 
hard for those who lose�  I again thank all the candidates because democracy is very important�  
We fought hard for it and it is important for us to respect that at every opportunity�

I note all the young people present and it is great to see so many young candidates becoming 
involved�  A big issue in the campaign was climate change, and that agenda was certainly driven 
by the young people in Ireland and across Europe, and rightly so�  I congratulate them on doing 
that as it means they are also involved in politics from a very young age�

The Minister of State, Deputy Phelan, the Minister, Deputy Eoghan Murphy, and I are very 
passionate about local government�  As a Minister of State in the Department looking after lo-
cal government and electoral reform, I want to ensure that the critical role of local councillors 
is clearly defined and fairly remunerated.  Everybody recognises the pressures on that job and 
the long hours the majority of councillors put in over many days a week�  It has been well com-
mented on here�

I am strongly of the view that councillors must be appropriately supported and that they 
need to carry out their work effectively and to the highest standards of integrity, transparency 
and accountability�  To do that they need to be well remunerated and well supported throughout 
the system.  To that end and taking on board significant concerns raised by councillors and in 
debates in this House regarding the current remuneration regime, we agreed with the Minister 
for Public Expenditure and Reform to commission a review of the role and remuneration of 
councillors�
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On 21 June, 2018, the Minister of State, Deputy Phelan, appointed Ms Sara Moorhead SC 
to carry out an independent review�  Ms Moorhead has consulted widely with local authority 
elected members and their representative organisations, political parties, local authority chief 
executives and other appropriate stakeholders�  Ms Moorhead submitted an interim report to the 
Minister of State, Deputy Phelan, which was published in November 2018�  It was necessary to 
survey all local authority members and to seek financial information from all local authorities 
to progress towards the final report.  The survey has now been completed and the financial data 
collected.  In both cases, deadline extensions were granted to allow sufficient time for compre-
hensive responses to be made�  The delays were not of the Government’s making but were due 
to requests and to ensure all the responses would be received in time.  The drafting of the final 
report is progressing well and the Minister of State, Deputy Phelan, expects to receive it shortly�

Following the necessary consultation with the Department of Public Expenditure and Re-
form, the review will be submitted to the Government in due course and published thereafter�  
The review will more comprehensively define the role of councillor.  This informs the exami-
nation of the current system of remuneration for councillors, with a view to proposals for a re-
muneration package that is modernised and representative of, and commensurate with, the role�  
Supports to councillors of a non-remuneration nature are also considered and are important, as 
Senator Daly noted�

Recognising that immediate action was required, and separate to the review, we have made 
a range of improvements to the supports provided to councillors, although we know they are 
only a step in the right direction�  These include providing for a new allowance for councillors 
of €1,000 per annum, backdated to 1 July 2017, in recognition of the additional workload fol-
lowing the 2014 reforms and the greater areas being covered�  Certainly, massive areas have to 
be covered in counties such as Mayo, Roscommon and Kerry, which is well recognised�  We 
also introduced new optional vouched expenses of up to a maximum of €5,000 per annum, 
which councillors may opt for in place of the existing unvouched allowance of up to €2,500 per 
annum�  That has worked out quite well for many councillors, who are able to spend that money 
wisely on the supports they need to be able to do their job�  In addition, the representational 
payment paid to councillors, which is linked to a Senator’s salary, was increased to €17,060 per 
annum with effect from 1 October 2018.  I understand it is to be increased further in line with 
adjustments arising from the Public Service Stability Agreement 2018-2020�

I welcome the continued interest of Seanad Members in this matter and I thank the Senator 
for placing it on today’s agenda.  I confirm that the Minister of State, Deputy Phelan, will brief 
him further once the report is finalised and published in the near future.

28/05/2019D00200Visit of Russian Delegation

28/05/2019D00300An Cathaoirleach: I welcome to the House the Russian delegation from the State Duma, 
who are most welcome to our country�  I had the good fortune to meet you earlier today and I 
took particular note that we are having a debate about local authority representatives and their 
salaries and expenses�  One of these members of the Duma travels through eight time zones to 
get to work so I hope your remuneration is at least on par, if not better, than that of the council-
lors here�  I hope you have a very enjoyable visit to our country�   You are more than welcome�  
I look forward to more enhanced and developed good relations between Irish public representa-
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tives and the people of Russia, particularly their representatives�  I hope you are enjoying your 
stay and come more frequently to our lovely country�

28/05/2019D00400Senator  Mark Daly: As this is the 100th anniversary of the First Dáil, I thank Russia for 
being the first country to formally recognise the Irish Republic all those years ago.

28/05/2019D00500Nithe i dtosach suíonna (Atógáil) - Commencement Matters (Resumed)

28/05/2019D00550Local Government Reform

28/05/2019D00600Senator  Mark Daly: I thank the Minister of State for his response�  Along with our spokes-
person on housing and planning, Deputy Darragh O’Brien, our local government spokesperson, 
Deputy Shane Cassells, and my Seanad colleagues, I will ask to meet the Minister and the au-
thor of the report to put forward our case�  As outlined, it is about terms and conditions, but the 
reform element is important because if we continue to take powers away from local authority 
members, the number of people who put themselves forward will diminish and this will affect 
local government�

It goes back to the original point that the terms and conditions are simply not adequate�  The 
Minister of State pointed out that he was examining proposals other than those relating to terms 
and conditions to assist councillors in their duties and we look forward to hearing them�  How-
ever, I believe they need to be more generous and they must not look at historical problems but 
at the future problems of getting people to run for local government�

I thank the Cathaoirleach for allowing this debate�  I know of his huge interest in it, having 
served on a local authority�  It is important that we continue to raise this issue�  I note the answer 
refers to the end of May�  I assume the Minister of State will have 48 hours and, hopefully, a 
report should be published somewhere�  It is not about expenditure but about local government 
and assisting local authority members in performing their duties in the next five years and for 
decades to come�

28/05/2019E00200An Cathaoirleach: I ask the Minister of State to be brief�  We are already over time, partly 
due to my interventions�

28/05/2019E00300Deputy  Damien English: I am not sure I mentioned the end of May, but I certainly said 
“very soon”�  To be very clear, I spoke about the reforms to remuneration, but there is absolutely 
no intention to take away powers councillors have�

28/05/2019E00400Senator  Mark Daly: The system of local democracy in Ireland is the worst in Europe�

28/05/2019E00500Deputy  Damien English: I said no powers had been taken away�  In fact, we are being 
very proactive in trying to give back powers�  If the Senator had been here for most of the de-
bate on the planning Bill last year, he would know that we gave back powers to councils�  We 
have enhanced their powers because planning is a major function of councillors, among many 
others.  I was first elected to sit on a council in 1999, 20 years ago, as a 21 year old.  I watched 
councillors who did not always want to use powers they had, some of which have been eroded 



Seanad Éireann

662

in the past 20 years�  I am certainly a believer in giving councillors the powers they need to do 
their job�  I ask all councillors, particularly new councillors, to use their powers and take them 
seriously and realise the opportunities they have�  They are the directors of the companies that 
run their counties and have a lot of powers�  I often hear councillors tell me that they do not 
have powers�  I stress to the Senator that they have a lot of powers under legislation that they do 
not get to use very often, but they should use them�  If they work collectively as a group, they 
will be able to do so.  We will find ways to give them back more powers.  Votes were held in 
three local authority areas on directly elected mayors to try to give back decision-making pow-
ers to local areas and drive that agenda�  I think the Senator supported that process and we will 
continue with it�  He can rest assured that we believe not only in councillors having powers but 
also in their using them responsibly�

28/05/2019E00600Housing Policy

28/05/2019E00700Senator  Michelle Mulherin: I thank the Minister of State for coming before the House�  I 
think we can all agree that there is no one solution to fix the housing shortage problem, as ev-
eryone knows�  We need a multifaceted approach and to think outside the box�  Modular builds 
are part of the solution in the shorter term and, in some cases, the longer term, particularly from 
the point of view that they can be delivered more quickly than concrete houses - I understand 
it takes about 18 weeks to build a modular unit - and are substantially cheaper to deliver�  As 
things stand, in terms of Government policy on housing and planning, we are behind the curve 
compared with our near neighbour, the United Kingdom, and the United States where modular 
units built to the highest standards form a significant part of the housing offering.  I say this with 
particular knowledge of a company operating in my county, Mayo, Big Red Barn, which is go-
ing from strength to strength in manufacturing modular units�  It is about to expand its factory 
in Swinford, in the process doubling its workforce to 65�  It is inundated with demands for its 
product, modular builds and commercial premises, but its market is predominantly exports to 
the United Kingdom and the United States where it is enjoying great success and going from 
strength to strength�

When people here inquire about modular builds, they find that they run into issues with 
Government policy which is really geared towards bricks and mortar, not modular builds�  For 
example - I noted this when I was canvassing with various candidates during the local elections 
- if one goes out to the countryside one will see substandard housing�  It could be an elderly 
person or a family living in an overcrowded setting who need additional accommodation�  The 
provision of a modular unit built to the highest standards in terms of energy efficiency and fire 
safety would be a very quick solution for them�  When dealing with the local authority, how-
ever, it seems that what is obvious and makes common sense in other countries is not acceptable 
here.  I refer to one-off builds in the countryside, but this could also be applied to town in certain 
circumstances�  

Big Red Barn forwarded a proposal to Dublin City Council for a pilot project to deliver 
social housing�  It was presented to Mr� Brendan Kenny�  Currently, there are no adequate 
regulations to incentivise accessory dwelling units�  These would allow younger couples who 
cannot secure loans for the bricks and mortar, cannot get planning permission and are unsure 
about building regulations to get satisfactory modular builds�  There seems to be a large gap that 
we need to fill.  Will Government policy respond?  I would like the pilot project to be brought 
forward as part of the housing solution and as an alternative to family hubs�  We have sites but 
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we need action on the issue�

28/05/2019F00200Deputy  Damien English: I thank the Senator for raising this important issue and for giv-
ing me an opportunity to clarify the relevant regulations as well as the importance of having 
modular homes and the use of off-site construction, which is something that our Department is 
for.  We would like to encourage as many local authorities as possible to use the option of off-
site construction, modular housing, rapid build or whatever one would like to call it�  It presents 
many opportunities and is commonly used in other countries�

“Modular housing”, “rapid build” and “off-site construction” are terms used to describe 
modern methods of construction�  They are recognised as having an important role to play in 
speedy delivery, alleviating skills constraints and increasing productivity�  This support is re-
flected in the development of a number of procurement frameworks of design-build contractors 
using off-site construction for social housing delivery.

As part of my Department’s social housing capital programme, more than 400 homes had 
been delivered under the rapid delivery programme to the end of 2018 and more than 200 more 
will be delivered across ten projects this year, with more to follow from next year onwards�  I 
was on three sites in recent weeks that were being developed under the rapid build framework�

To support rapid delivery housing, the Office of Government Procurement, OGP, put in 
place a framework of rapid delivery contractors in 2017, which is available to all local authori-
ties and approved housing bodies, AHBs�  My Department has organised information seminars 
as well as visits to rapid delivery projects under construction in order to support the roll-out 
of the programme�  Local authorities do not have to use this framework and can engage other 
providers of off-site construction.  However, we are trying to encourage the use of this option.  
At the workshops, we sit down with the people involved in housing and planning and encourage 
them to consider this sector as an opportunity for building houses�  We are open to that�  It is not 
a case of us shutting out modular homes�

Many of the issues around delivery that standard social housing construction projects face 
are also faced by rapid build projects, for example, preparing sites, services, access, community 
consultation and planning�  However, there are savings in terms of the design and construction 
and these advantages are growing as more use is made of the OGP framework�  We have tried 
to intervene in planning timelines�  We have cut down the time it takes a project to get from 
greenfield site to building stage.  It used to take three, four or five years but that has been cut 
down to approximately 59 weeks�  That is the target�  In the majority of cases, the period is 
approximately 61 weeks.  We are getting to site much quicker, and off-site construction can 
deliver housing more quickly from that point.  A figure of eight weeks is often cited but that 
does not include all of the time needed to get a site valuation, planning permission, etc�  Once a 
contract is up and running, a house can be built quite quickly using this system�  I have been in 
the factories and have seen this�

In addition, Dublin City Council is developing a volumetric rapid delivery programme of 
apartment developments�  A procurement framework of design-build contractors for the deliv-
ery of these units will be in place by the end of next month and will be available to all local 
authorities and AHBs to use�  It is envisaged that over 1,000 fast-track homes will be built using 
this framework, the majority of which will be in Dublin, but there will also likely be schemes 
in other cities and towns�
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It is important to bear in mind the related development of the energy performance of build-
ings directive, EPBD, which sets ambitious goals for energy efficiency and renewables in build-
ings by requiring nearly zero-energy building, NZEB, performance for new buildings from 31 
December 2020.  The NZEB process aligns closely with off-site construction, with scope for 
more robust quality-assurance processes to be developed in factory environments�  Greater 
consistency can be achieved in the construction of individual elements and indoor fabrication is 
not affected by weather.  Off-site manufacturing also has many benefits in reducing construction 
waste and the environmental impacts of construction�

Regarding building standards, as well as off-site construction providing many benefits in 
terms of delivery and affordability, we will also ensure that it continues to provide sustainable 
and durable housing�  All new dwellings must comply with the building regulations and build-

ing control requirements and achieve 60-year durability for all key elements�  
They should be built with quality materials that are fit for the use for which they 
are intended and for the conditions in which they are to be used�  In many cases, 

the conditions that must be met in Ireland differ from those in other countries but we have regu-
lations.  With my officials, I have met numerous producers of all different types of housing at 
the Department, in Leinster House and at many conferences�

I am familiar with the company mentioned by the Senator and I visited its stand at the 
ploughing championships�  I believe the Minister, Deputy Eoghan Murphy, visited as well�  We 
would be happy to engage with the company with respect to Irish regulations but I want to be 
very clear�  We have strict regulations for housing in Ireland because we want high-quality so-
cial housing provision as well as private housing.  The Senator is very familiar with the difficul-
ties that have arisen in Mayo with poor quality in housing because of mica and pyrite�  Part of 
my job is dealing with housing that was built poorly over the years�  We cannot go back to that�  
We have regulations that are there for good reason, but when many of the providers engage with 
us, we find ways to explain where they might fail because of these regulations and how they 
may need to work on that�  We are happy to engage in that respect�

  The performance requirements of buildings and works are set out in the second schedule 
to the building regulations�  They are written in broad terms and do not refer to materials or 
methodologies.  Certain materials, methods of construction, standards and other specifications, 
including technical specifications, are referred to in the technical guidance documents that ac-
company the regulations, but the adoption of approaches other than those outlined in the guid-
ance is not precluded provided that the relevant requirements of the regulations are complied 
with�  We are not for or against any method of construction once it meets regulations and gives 
people a quality home that will stand the test of time and the conditions we have in this country 
as well�  Where works involve products, materials, techniques or equipment for which pub-
lished national standards do not yet exist, third-party certification can demonstrate compliance 
with Irish building regulations and durability requirements.  Such certification may include, in 
part or in total, a European technical assessment or agrément certification or equivalent.  This 
is key to ensuring minimum quality and durability standards are met and providing confidence 
to investors, construction industry professionals, builders and, importantly, the consumer, espe-
cially in the context of the building defects and building system failures that have arisen in the 
past.  Local authorities rely on these certificates to give the guarantee that the quality product 
will provide a proper home for people who want to live there�

  My Department will continue to work with local authorities, the construction industry and 
all other stakeholders to support the rolling out of modern methods of construction in a manner 

3 o’clock
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that delivers high-quality homes efficiently and at a good price for the taxpayer and consumer.

28/05/2019G00200Senator  Michelle Mulherin: I agree with respect to standards and we know that some-
times the lack of standards, even in the private sector, can come back to bite the Government, 
because the person who buys a house or has it built may lose out�  There are issues and they 
have been explained to me, even with respect to my own local authority�  Notwithstanding the 
modular build not being precluded, there seems to be a lack of clarity around what is allowed�  
The Minister of State did not specifically address the issue of accessory dwellings, which could 
see an independent unit built on an existing site as a shorter-term solution�  We are talking about 
10,000 homeless people�  The Minister of State mentioned the rapid delivery programme, but 
those are modest numbers in that context�  Does the Minister of State envision more develop-
ment of accessory dwelling units, both in country areas and in towns where there is a site big 
enough within the proper rules and health safety regulations?  Could there be more incentives 
from the Government to deliver these types of units, which provide short to medium-term hous-
ing that is so badly needed?

28/05/2019G00300Deputy  Damien English: I cannot be any clearer, and there is no confusion with the 
regulations�  If a construction method meets our regulations, it can be sanctioned and planning 
permission can be granted�  However, we are very strict as we have seen too many homes built 
at poor quality�  We need an urgent supply of housing but that does not mean we should renege 
on quality.  Any company producing housing is more than welcome to come into my office and 
meet officials to go through the product and what must be done to meet the standards.  We are a 
very open book in that regard�  We are also very clear that there is no confusion on the regula-
tions�  The Senator mentioned Dublin City Council’s trial relating to family hubs, and we are 
open to such ideas once the housing has certain standards�

The Senator mentioned that 10,000 people are homeless and approximately 1,700 families 
do not have a home today�  Our social housing construction programme will this year deliver 
10,000 homes for 10,000 families�  I can put my hand on my heart and say that more than 5,000 
adults and their children will leave homelessness this year and move into a home as a supply of 
housing is finally coming on stream.  Taxpayers’ money has been set aside this year to deliver 
10,000 new homes and there will be more than 10,000 new homes next year and the year after�  
We want to continue that supply of housing�  We are very open to considering all solutions, so 
if anybody wants to meet to discuss that, I am happy to facilitate it�

28/05/2019H00100An Cathaoirleach: Perhaps Senator Mulherin will take up the Minister of State’s offer to 
meet the people from County Mayo to whom she referred�

28/05/2019H00200Hospital Overcrowding

28/05/2019H00300An Cathaoirleach: The Minister of State at the Department of Health, Deputy Finian Mc-
Grath, who has been waiting for some time, will take the final Commencement matter.  Cuirim 
fáilte roimh an Aire Stáit�

28/05/2019H00400Senator  Maria Byrne: I thank the Cathaoirleach for selecting this Commencement matter�  
As the Minister of State will be aware, University Hospital Limerick, UHL, is in the news every 
day of the week for many negative reasons.  I pay tribute to the staff who work really hard at try-
ing to make conditions perfect for the people who attend the hospital’s accident and emergency 
unit�  Recently, I wrote to the Minister for Health asking that he appoint an independent person 
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to get an overview of the hospital, identify which areas are working properly and set out how to 
resolve the issues in the accident and emergency unit because that is the kernel of the problem�  
I ask the Minister of State to outline the process that will be used to resolve the issues in the 
accident and emergency unit of University Hospital Limerick as soon as possible�

28/05/2019H00500Minister of State at the Department of Health  (Deputy  Finian McGrath): I thank Sen-
ator Maria Byrne for raising this very important issue concerning University Hospital Limerick�  
I also welcome the opportunity to address the House on behalf of my colleague, the Minister for 
Health, Deputy Simon Harris�

The Minister for Health and I fully acknowledge the distress overcrowded emergency de-
partments, EDs, cause to patients, their families and front-line staff working in very challenging 
working conditions in hospitals throughout the country�  The number of patients attending emer-
gency departments continues to increase year on year.  In the first quarter of 2019, the number 
of patients attending hospital emergency departments increased by 7�6% and the number of 
admissions to EDs increased by 4�7% compared with the same period last year�  University 
Hospital Limerick is one of the busiest in the country and, as such, the hospital and community 
healthcare organisation, CHO, mid-west were identified as one of the nine focus sites requiring 
additional investment, focus and support this winter�

The problem of overcrowding in hospitals requires a full-system, patient-focused response�  
Recognising this, in the winter plan for 2018-19, the HSE sought to maximise the use of exist-
ing resources across hospital groups and CHOs to target additional investment at both hospital 
and community services supports�  The approach adopted by the HSE over the winter period 
for 2018 and 2019, within the financial and capacity parameters and having taken into account 
the increased demand, supported an improvement in patient experience and a reduction in the 
number of patients waiting on trolleys�  The health service capacity review published last year 
highlighted the need for investment in additional capacity�  Progress has been made on increas-
ing capacity in UHL�  The average number of open inpatient beds increased by 4% between 
2017 and March 2019�  Since 2017, an additional 25 beds have opened in UHL, including eight 
as part of this year’s winter plan�  A capital budget of €19�5 million has been approved for the 
provision of a modular 60-bed inpatient ward block at UHL, with funding of €10 million al-
located in 2019�  Enabling works commenced in March and the HSE advises that the main 
works are expected to start in quarter 2�  In addition, the national development plan includes a 
96-bed replacement ward block in UHL and capital funding was provided in 2018 to progress 
the design phase of the project�

Planning for winter 2019-20 has already commenced�  The HSE is undertaking a review of 
performance across all hospital groups and CHOs over the winter period to inform planning 
for next winter�  This review will enable an assessment by the HSE of the overall performance 
from a planning, implementation and outcome perspective, year on year and against targets�  In 
addition, it will encompass a review of the relative performance of the hospital group and the 
CHOs in comparison with other sites�  The HSE advises me that this process will include an 
independent expert review of clinical, analytical and management capability in UHL and CHO 
mid-west as well as the other eight focus sites and CHOs�

28/05/2019J00200Senator  Maria Byrne: I thank the Minister of State�  While I welcome the modular beds 
and the fact the enabling works have started, as well as the 98 beds that are due to follow, no 
short-term solution is being offered.  People are still on trolleys in University Hospital Limer-
ick, not just in the winter but all year round�  There has to be a short-term solution to resolve the 
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overcrowding and the conditions being endured by both the staff and the people attending the 
hospital�  The solution the Minister of State has given is a long-term one�  It will be another 12 
to 18 months before these modular beds are built, but something is needed in the short term to 
respond to the plight of both the staff and the attendees at the hospital, especially in the emer-
gency department�

28/05/2019J00300Deputy  Finian McGrath: Of course I accept the Senator’s point about immediate short-
term solutions�  We need a process to resolve those issues�  I will strongly convey that message 
to the Minister, Deputy Harris�  It is widely accepted that additional beds are part of the solution 
for Limerick hospital�  Over the past two winters, an additional 25 beds have opened in Limer-
ick, including eight as part of this year’s winter plan�  The bottom line is that we need to move 
as quickly as possible.  We must also examine the issues of staffing and productivity improve-
ments, but additional capacity must be delivered in tandem if we are to have a realistic chance 
of meeting healthcare needs over the coming decades, particularly the needs of the people of 
Limerick�

  Sitting suspended at 3.15 p.m. and resumed at 3.30 p.m.

28/05/2019O00100An tOrd Gnó - Order of Business

28/05/2019O00200Senator  Jerry Buttimer: The Order of Business for today, 28 May 2019, is No� a1, motion 
re Planning and Development Act 2000 (Exempted Development) (No� 2) Regulations 2019 - 
referral to committee, to be taken on the conclusion of the Order of Business, without debate; 
No� 1, Judicial Appointments Commission Bill 2017 - Committee Stage, resumed, to be taken 
at 4�45 p�m� and to adjourn at 7 p�m�, if not previously concluded; and No� 2, Health Service 
Executive (Governance) Bill 2018 - Report Stage, amendments from Dáil Éireann, and Final 
Stage, to be taken at 7 p�m�

28/05/2019O00300Senator  Catherine Ardagh: I convey my sympathies and those of the Fianna Fáil group 
to the families of Garda David Hearne and Garda John McCallion who passed away at the 
weekend�  Garda Hearne was from Fethard-on-Sea in County Wexford, a village where I spent 
many of my holidays�  He was a recipient of bravery awards for his work with the Coast Guard�  
He tragically passed away in a diving accident at the weekend�  I convey my sympathies to his 
family and to the community in Fethard-on-Sea.  It is a small fishing community which has, 
unfortunately, lost another one of its members�  Ar dheis Dé go raibh a anam dílis�

Following the European and local elections, I wish to personally congratulate all the can-
didates around the country who were brave enough to put their names forward�  I congratulate 
those who were elected and commiserate with those who were not elected�  It takes a great 
deal, as we all know, to put one’s name forward�  Candidates put themselves on the line and 
leave themselves open to criticism�  We should encourage people to put themselves forward for 
election.  We should also encourage businesses to allow their staff to go forward for election.  
It is a really important part of our democracy and we are seeing a shortage of people putting 
themselves forward because of work commitments.  Businesses should encourage staff to run 
for elections, especially local elections�

We all know the impact the turbulence of Brexit will have on small businesses, which are 
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already facing extraordinary annual increases in rates, rents and insurance costs�  Insurance 
costs are multiplying year on year and it is becoming a real struggle for many businesses to keep 
their doors open�  We learned today that a play centre in Lucan which has been open for 25 years 
has had to cease half of its activities due to significant insurance increases.  The Government 
has paid lip service to reducing insurance premiums�  We have dallied with the Judicial Council 
Bill but we have not seen firm action by the Government to support small businesses that have 
to meet these overheads, which are set in stone�  I would welcome a debate in the House on 
insurance premiums�  Small businesses are crying out for the Government to intervene and do 
something because insurance costs are leaving them hamstrung�

28/05/2019O00400An Cathaoirleach: As Cathaoirleach, I am a member of the bravery commission and I 
would like to be associated with Senator Ardagh’s remarks about a very brave man who, tragi-
cally, lost his life in Wexford recently�  It is hard to see someone who has won a bravery award 
lose his life in a diving accident�

28/05/2019O00500Senator  Ian Marshall: I take this opportunity to reflect on the past four days of polls and 
elections, especially in the Republic of Ireland, Northern Ireland and the UK�  Along with my 
fellow Senators, I wish to take the opportunity to congratulate all those candidates who were 
successful and commiserate with all those who were unsuccessful in either the council or Euro-
pean Parliament elections�  We are in changing times and we are witnessing a seismic shift from 
the more recognised voting patterns from an intelligent electorate who have sent clear messages 
to all the parties�  They do not want ambiguity, mixed messages or negativity and gloom; neither 
do they want to see entrenched positions being taken based on history and rhetoric�  They want a 
clear manifesto and clearly defined objectives.  They want positivity and solutions to problems.  
They want people who are prepared to take on local, national and international challenges by 
working with others for the greater good�  Most of all, they want change�  This was highlighted 
more than ever yesterday north of the Border when Naomi Long was elected as the first MEP 
who did not define herself as either a unionist or a nationalist.  In a province where for decades 
we have focused on voting to keep people out of office based on party politics, rather than on 
voting to put people in, the tide may be turning�  At the count yesterday Diana Dodds of the 
DUP was returned first, with Martina Anderson of Sinn Féin who had received the most first 
preferences and Naomi Long of the Alliance Party who had captured more votes than any other 
candidate taking the second and third seats�  I congratulate all of them and it must be noted that 
they are all women�

28/05/2019P00200Senator  Ivana Bacik: Hear, hear�

28/05/2019P00300Senator  Ian Marshall: It was a truly historic day and clear evidence that the electorate 
wanted clear representation for all, irrespective of cultural identity and not defined by histori-
cal identities�  I listened with concern as unionist voters supporting Alliance Party candidates 
were described by one political leader as unionist with a small “u”, implying that there were 
different ranks of unionism.  I disagree with and take offence to this comment.  Unionism is 
unionism and nationalism is nationalism, just as loyalism is loyalism and republicanism is re-
publicanism�  In 1959 Johnny Cash sang about “Forty Shades of Green”�  I suggest there have 
always been 40 shades of green�  I also argue that there are 40 shades of orange, all with unique 
perspectives and points of difference, but unionism, nationalism, loyalism and republicanism 
have changed and are not as they were ten, 20, 50 or 100 years ago�  They will change further�  
Politics needs to acknowledge and reflect this, rather than refer to old-style types and labels.  If 
we need to take anything from what happened at the weekend, it is that the people of Ireland 
and the United Kingdom are ahead of their politicians�  The new generation of voters will place 



28 May 2019

669

higher demands on politicians and leaders to deliver on promises�  As we conclude this round 
of elections, everybody has a responsibility to reflect on gains and losses, successes and failures 
and strive to work across both Houses of the Oireachtas to deliver security, peace and prosperity 
for all the people of Ireland, irrespective of their political affiliations or identity.  People, parties 
and politics will change, but the business of government will go on and the important discus-
sions on health, housing, education, agriculture, transport and climate will all endure�

28/05/2019P00400Senator  Rose Conway-Walsh: I thank all of the Sinn Féin candidates who represented the 
party with great passion and integrity over the course of the election campaign and for the past 
five years and more.  I thank each and every one of the 164,296 people who gave us their No. 1 
vote in the local elections and indicated a preference for us�  I also extend míle míle buíochas to 
the 323,029 people across the country who gave us their No� 1 vote in the European Parliament 
elections, as well as those who indicated a preference for us�  I congratulate Martina Anderson 
on topping the poll in the North and also Naomi Long�

28/05/2019P00500Senator  David Norris: Hear, hear�

28/05/2019P00600Senator  Rose Conway-Walsh: It was important to encourage people to vote in favour of 
the United Kingdom remaining in the European Union and candidates who wanted to remain 
in the Union�  The voices of those in the North who wish to remain within the European Union 
have to be heard, but they are not being heard at Westminster�  I have no doubt that Martina and 
Naomi will work very well together in the European Parliament and hope Diane Dodds will do 
likewise�

Five years ago there was a surge in Sinn Féin’s level of support when it won an additional 
105 council seats�  It was always going to be a challenge for us to hold all of those seats�  This 
time around the surge was in the level of support for the Green Party and we lost some valued 
councillors.  I thank them for their hard work.  I also thank their families for their sacrifices and 
their campaign teams�  I congratulate those who won their seats�  Many of them topped the poll 
in different areas.  I commend those who form part of the Seanad teams here in Leinster House 
for their performances, including Senators Grace O’Sullivan and Alice-Mary Higgins�  I hope 
I am not leaving anybody out�  I also commend Ms Grace McManus, who is part of my party’s 
team, and Ms Geraldine Donohue, who is part of Senator Boyhan’s team, who were both suc-
cessful, as well as Senator McDowell’s parliamentary assistant, Ms Samantha Long, and Mr� 
Séamus Mac Floinn, who just missed out on seats�  It takes real courage and commitment to 
stand before the people one wishes to serve, so I wish all of them well in the future and thank 
them for standing up for what they believe in�

This is the Green Party’s election, and I congratulate the party wholeheartedly�  We must all 
work together to tackle this climate emergency, and Sinn Féin is committed to doing so in a way 
that incentivises the reduction of carbon emissions while protecting the least well-off in society 
and ensuring that big businesses and corporations pay their fair share�

For Sinn Féin, elections have come and gone over the past 100 years or so, but this one has 
been a particularly humbling experience, and one from which we will learn and grow�  Some-
times the things that hurt the most teach the greatest lessons, and in a society where thousands 
of children are homeless and working families live hand to mouth, Sinn Féin and republican 
politics have never been needed more�  Our activists are committed to change, and to standing 
up for those who need it most�  We have a job to do and we will continue to use our mandate at 
all levels to pursue progressive change and, of course, a united Ireland�
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Finally, we have to examine why so many people did not come out to vote�  If we want to 
demonstrate our commitment to participatory democracy, we will provide the resources for ac-
tive citizenship programmes throughout the State�  I cannot understand why citizens who reach 
the age of 18 are not automatically registered to vote�  Why are barriers put in place, such as 
sending young people to Garda stations, making them fill out forms and present them at local 
authorities, when there is no need for them whatsoever?  Could the Minister for Housing, Plan-
ning and Local Government come into the House to have a full debate on how the barriers to 
voting and fully participating in democracy can be removed once and for all?

28/05/2019Q00200An Cathaoirleach: I have to confess to being a political animal, and that my vote was taken 
off me when I was a Deputy.  I never got an answer as to why, but it is extraordinary-----

28/05/2019Q00300Senator  David Norris: Was the Cathaoirleach taken off the register?

28/05/2019Q00400An Cathaoirleach: Yes�  In this instance, my son and his wife were also removed from the 
register, so they must not like the name O’Donovan�

28/05/2019Q00500Senator  David Norris: They gave me a wife�

28/05/2019Q00600Senator  Gerard P. Craughwell: Lucky woman�

28/05/2019Q00700Senator  Máire Devine: Pity her�

28/05/2019Q00800Senator  David Norris: The marriage was unconsummated�

28/05/2019Q00900An Cathaoirleach: I will move on to Senator Bacik�

28/05/2019Q01000Senator  Ivana Bacik: I do not know if I can follow that contribution from Senator Norris�

On a serious note, I would like join Senator Ardagh in sending condolences to the families 
of the gardaí who died�  I had the pleasure of meeting with local gardaí in Kevin Street in Dub-
lin 8 yesterday and working with them on street parties and community policing in the area�  
I commend the significant work that has been done by community gardaí around the country 
and ask that in due course we have a debate on the reforms that are under way within An Garda 
Síochána on foot of a number of different reports that have been provided.  It would be useful 
for this House to review those reports and changing practices and speak more about the merits 
and values of community�

I also join others in congratulating all those who ran for every party in the local and Euro-
pean elections�  On behalf of my own party, the Labour Party, I commend our 111 local elec-
tion candidates and our three European election candidates in particular�  Labour experienced 
a significant increase in councillors, with at least 56 and possibly 57 seats at local government 
level�  Some 42% of our councillors are women, which is a matter of enormous pride�  It is 
great that more than 200 women were elected as councillors, although the overall proportion of 
women councillors, which is projected to be approximately 23% following the finalisation of 
all counts, is still not enough but nonetheless it is an improvement on what went before�   We 
need to ensure more is done to encourage and mentor women to run for election to ensure we 
will see more come through�

I offer particular commendation to the Green Party candidates for their performance.  On the 
doorstep we all noted the importance of climate change as an issue and the major public support 
for more measures to tackle it�  We need to have more debates on the issue, particularly radical 
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measures such as the banning of single-use plastics, which we are seeing happen in different 
institutions and entities and also at local level�

Senator Humphreys and I were looking at the figures for the low voter turnout.  The turnout 
was below 50%, which is a real concern.  I believe it is the first time we have seen a turnout 
below 50%�  I agree with Senator Conway-Walsh that more needs to be done to ensure a higher 
turnout and, in particular, to make it easier to register�  It was suggested to me on one doorstep 
during the campaign that those who organised the new citizenship ceremonies should have the 
necessary procedures in place to enable those who have just received Irish citizenship to regis-
ter immediately to vote�  Voter registration forms are handed out at University College Dublin 
and also at NUI graduation ceremonies�

28/05/2019R00200Senator  David Norris: Thanks to me�

28/05/2019R00300Senator  Ivana Bacik: That is the model that makes it easier to register to vote�  It does not 
place unnecessary obstacles in the way of those who wish to register to vote but who, in many 
cases, simply have not got around to doing it by the necessary deadline�  We need to make it 
easier and look at ways by which we can do so�

I refer to the Irish Family Planning Association, which next week will celebrate 50 years in 
existence and of providing women with sexual and reproductive health facilities and campaign-
ing for sexual and reproductive rights.  As we marked the first anniversary of the successful 
repeal of the eighth amendment last weekend, it is fitting that next week we celebrate the 50th 
anniversary of the Irish Family Planning Association�

28/05/2019R00400Senator  David Norris: Hear, hear�

28/05/2019R00500Senator  Ivana Bacik: I hope colleagues will join in and attend the celebrations next Tues-
day�

28/05/2019R00600Senator  Gabrielle McFadden: On radio this morning the retired commandant Cathal 
Berry spoke eloquently about the Defence Forces and the plight in which its members found 
themselves�  I have spoken about this topic every other week since I was elected to Seanad Éire-
ann, but I could not say it as well as the retired commandant did this morning�  He raised several 
issues, all of which I have raised previously and will do so again�  One of them was adminis-
trators and civil servants making defence and security decisions and policies�  He likened it to 
administrators going into an operating theatre in a HSE hospital and performing an operation�  
It is not right and does not work�  The same should apply to the Defence Forces�  Administrators 
should not be making military decisions when they do not have military experience�

Another issue raised was that of duty pay, another matter I raise in the House on a regular 
basis�  Some of my friends are on duty for 24 hours at weekends in Custume Barracks in Ath-
lone�  Their gross pay is €2 per hour�  After tax we are talking about a sum of €1 per hour which, 
as everybody knows, is not the minimum wage�  It is outrageous and should not be allowed to 
continue�

The retired commandant also raised the issue of retention�  Approximately €15 million has 
been spent on the advertising of careers in the Defence Forces�  We should not be spending €15 
million on advertising to recruit but to retain what we have, namely, very good experienced sol-
diers�  It was indicated in the White Paper that we would keep the number in the Defence Forces 
at 9,500�  Currently, they are only at 8,900; therefore, that suggestion would help in that regard�
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Another issue that concerns me greatly is that some soldiers are in receipt of family income 
supplement�  I have said previously that any person who puts on the Irish uniform should never 
have to rely on the receipt of family income supplement�

28/05/2019R00700Senator  David Norris: Hear, hear�

28/05/2019R00800Senator  Gabrielle McFadden: It is just not right�  Will the Leader ask the Minister of 
State at the Department of Defence to come to the House to discuss these issues?  It has been 
said constantly that we are waiting for the pay commission to release its report, but that will 
not be enough�  No matter what the report states, soldiers are still going to be the lowest-paid 
public servants�  Therefore, we need a proper discussion on this�  Retired sergeant major Noel 
O’Callaghan has held numerous parades and protests�  He has called for respect and loyalty�  
He has been very respectful and loyal to his country�  We should show the same to our soldiers�  
The Minister of State at the Department of Defence should come to the House and have that 
discussion�

28/05/2019S00200An Cathaoirleach: I congratulate Senator Terry Leyden, his family and his daughter on his 
daughter’s re-election�

28/05/2019S00300Senator  Terry Leyden: That is very kind of the Chair�

28/05/2019S00400An Cathaoirleach: I wish everybody well�

28/05/2019S00500Senator  Terry Leyden: I thank the Chair�

I agree with Senator McFadden’s comments on the Army�  There needs to be a realistic 
examination of soldiers’ pay and conditions�  We are losing so many�  Senator Craughwell has 
raised this on many occasions�  We should consider it�  I suggest that the Minister of State at 
the Department of Defence be brought to the House very shortly to have a good debate on this 
issue.  It is vital.  I realise the economy is a factor but the soldiers are suffering all the time.  We 
are losing troops�

I commend Senator Marshall�  His contribution to the House today on the North and the set-
ting up of the assembly was excellent�  The matter is so serious�  The North has the potential to 
have its own Ministers working, as was the case in the past�  We appeal to those concerned to 
come together, form a power-sharing executive and get on with it�

I congratulate all the councillors who were elected�  I commiserate with those who were not�  
In my area, Mr� Dominick Connolly was a casualty�  He was an excellent councillor for a very 
long time�  Unfortunately, he was just not elected�  It is tough but he is taking it very well�  I wish 
him well�  Another day – lá eile – will come for all those who contested and were not successful�  
We all congratulate those who contested and were successful, as was said by the Leader of the 
Opposition, Senator Ardagh�

The Government should not be fearful of giving adequate remuneration to the councillors, 
who receive €16,700 minus PRSI and the universal social charge�  The pressure on councillors 
is significant.  Everyone in this House will realise councillors are inundated with requests for 
contributions, requests in respect of advertisements and congratulations on the opening of a 
new shop, and requests for donations to all the charities and social clubs�  If they do not contrib-
ute, they will lose votes�  One has to help to pay for it�  What is occurring is just not realistic�  
Senators are also caught in these circumstances�  I request that the Leader ask the Minister to 
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come to the House to discuss again-----

28/05/2019S00600Senator  Jerry Buttimer: Senator Mark Daly has beat Senator Leyden�

28/05/2019S00700An Cathaoirleach: Senator Leyden is trying to conclude�

28/05/2019S00800Senator  Terry Leyden: He is a colleague of mine�  Everyone who was a councillor and 
was elected to this House will agree it is about time we faced this issue�  We should not be 
afraid, in facing this issue, that the electorate will somehow say councillors are not entitled to 
what I propose�   They are doing a great job�

Only three female councillors were elected to Roscommon County Council this time�  There 
were four on the last occasion�  One of the councillors could not continue working because her 
job did not allow her to be on the council�  We want more women in public life and we need to 

support them.  With the remuneration concerned, it is very difficult for a woman, 
with her partner or otherwise, to pay for childcare and so on�  It is just not an 
attractive proposition financially.  I wish all the councillors well.  I wish all the 

candidates in the European Parliament election well, whether they are successful or not�  They 
made a great contribution to democracy by contesting the election�

28/05/2019S00900Senator  Gerard P. Craughwell: I join my colleagues in congratulating those who put 
themselves forward for election.  I first spoke in this House about the issue of remuneration for 
county councillors in 2014�  Nothing has happened since�

28/05/2019T00200Senator  Jerry Buttimer: The Senator made enough promises�

28/05/2019T00300Senator  Gerard P. Craughwell: Nothing has happened since�  If the Leader is talking 
about promises, and I do not know why he always feels he has to attack when I stand up and 
tell the truth-----

28/05/2019T00400Senator  Jerry Buttimer: Because the Senator talks nonsense the whole time�

28/05/2019T00500An Cathaoirleach: Respect the Chair�

28/05/2019T00600Senator  Gerard P. Craughwell: The Leader talks about promises-----

28/05/2019T00700Senator  Terry Leyden: We are on the one panel�  That is why�

28/05/2019T00800Senator  Gerard P. Craughwell: If the Leader is talking about promises, he should note 
his party has made more promises than I care to think of to councillors around the country that 
they will be sorted out�

28/05/2019T00900Senator  Jerry Buttimer: The Senator is a good man for making promises himself�

28/05/2019T01000Senator  Gerard P. Craughwell: It was definitely happening at Hallowe’en and then it was 
going to happen sometime else�

(Interruptions).

28/05/2019T01200An Cathaoirleach: If these interruptions continue, we may have to suspend for 15 minutes�

28/05/2019T01300Senator  Terry Leyden: My apologies�  It is just that we are on the one panel in the Seanad�

28/05/2019T01400An Cathaoirleach: Allow Senator Craughwell to proceed�

4 o’clock
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28/05/2019T01500Senator  Gerard P. Craughwell: It has been well and truly discussed at this stage�  This 
morning, we turned on our radios and listened to retired commandant Cathal Berry, one of Ire-
land’s finest soldiers, a man who joined the cadets, became a ranger, took leave of absence over 
five years, became a medical doctor and eventually took over as the officer commanding at the 
Curragh medical college�  That man left the Defence Forces because he loved them�  He did not 
leave because he was disgruntled�  He left because he loved them�  I have met the man�  He left 
because of pay and retention�  We have been told time and again that the independent Public 
Sector Pay Commission will report on this�  I want the Minister for Defence, an Taoiseach, 
Deputy Leo Varadkar, to come to this House and explain to us why the Defence Forces’ submis-
sion was first sent to the Department of Public Expenditure and Reform before it was passed to 
the Public Sector Pay Commission, which is independent�  Why was it not sent directly to the 
commission?  Why did that happen?  Did the Department of Public Expenditure and Reform 
doctor the document that was sent to the commission?  Why was it done?  It was not done with 
any other submission�

28/05/2019T01600Senator  Jerry Buttimer: Have we any law and order?

28/05/2019T01700Senator  Gerard P. Craughwell: We are told that the Department of Defence has it�  Why 
do the Representative Association of Commissioned Officers, RACO, and the Permanent De-
fence Force Other Ranks Representative Association, PDFORRA, not have it?  I understand 
that the representative bodies were sent for to be told what was in the commission’s report, were 
promptly dismissed without being given a copy of the report, and do not know what is in it�  I 
am blue in the face, as are Fine Gael Party members�  Senator McFadden stands up in the House 
weekly and supports the Defence Forces, and she is well known for it in Athlone, as is Senator 
Leyden�  This is outrageous�  We need the Minister for Defence, an Taoiseach, Deputy Varadkar, 
to come to the House and answer�

28/05/2019T01800Senator  David Norris: Deputy Kehoe is the Minister for Defence�

28/05/2019T01900Senator  Gerard P. Craughwell: He is not Minister for Defence�

28/05/2019T02000Senator  David Norris: Is he not?  Nobody tells me anything in this place�

28/05/2019T02100Senator  Anthony Lawlor: Seeing as everyone has a spirit of bonhomie, I also congratulate 
all those who participated in the local elections�  I did not come through that�  I was a council-
lor at one stage.  I also commend the count staff in the councils on the hours they put in.  They 
were long hours over a period of three or four days�  One count is ongoing in Longford while a 
recount is ongoing in Bandon in Cork�  I compliment those people�

A number of Senators have asked for the Minister for Communications, Climate Action and 
Environment to come to the House�  One of the things I would like to ask him is that we have a 
designated strategic policy committee, SPC, at council level on either climate action or climate 
change�  The Local Government Reform Act 2014 dealt with introducing an SPC for economic 
development and enterprise�  It was done at the time because we were in an economic crisis 
and there was a role for local authorities with regard to job creation�  Now we see the need for 
a change in our attitudes with regard to where we are going with regard to the climate�  Per-
haps we should ask the Minister to send a circular, as he did that time, to each local authority 
directing it to set up an SPC to cover climate action and climate change�  It does not necessarily 
require a new director of services because the legislation allows for directors of services to cater 
for more than one SPC�  That could be tied in with the environmental strategic policy committee 
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that most local authorities now include�  That will not be an additional cost for local authorities�  
Setting up something such as this is what is required�  Will the Leader ask the relevant Minister 
to come before the House to deal with the issues that have been raised, including pay for local 
councillors, and show some leadership on this?

28/05/2019U00200Senator  Colm Burke: I join colleagues in congratulating those who were elected in the 
local elections.  I wish them well for the next five years.  It is important that we thank those 
who retired at the election, some who served only one term and others who served many terms�  
Many of them made a contribution over a long number of years and contributed not only to 
the local council but also to their local community�  We must acknowledge their work and their 
contribution�  I note those who ran at the local elections who were not successful, especially 
local councillors.  It is a difficult thing for people to face when they lose out on an election.  
We should acknowledge their contribution and that of everyone who puts himself or herself 
forward in the democratic system�

Irish people have been watching contributions in the House of Commons and wonder how 
some of these people were ever elected.  At least in the Irish system, if a voter’s first preference 
is not elected, their vote goes on to No� 2, No� 3 or No� 4 and so on down the line�  It is a far 
better system that we have, even if we might criticise it sometimes�

I also raise the issues of the Defence Forces and Army pay�  These very much need to be 
tackled�  As someone who has acted in a legal capacity for members of the Defence Forces 
over the years, I can recall when someone who worked as an ordinary member of the Defence 
Forces was able to buy a three-bedroom house�  There is no way now that someone working 
in the Defence Forces can afford to buy a property on the income he or she earns.  We need to 
examine this issue and to bring forward serious recommendations that will encourage people to 
stay on and encourage new people to join�  We are in a position of full employment, where we 
compete to retain good people in the jobs market�  We must ensure that we pay the appropriate 
remuneration for the work they are doing�  It is something we need to conclude at the earliest 
date possible�

28/05/2019U00300Senator  Máire Devine: I also congratulate and commiserate with people after a momen-
tous weekend at count centres throughout the country�  I particularly congratulate the three 
women MEPs elected in the North�  Perhaps the Taoiseach could send congratulations to Mar-
tina Anderson and Diane Dodds MEP�

28/05/2019U00400Senator  David Norris: How does the Senator know he has not done so?

28/05/2019U00500Senator  Máire Devine: He has not done so, no�  He tweeted about Naomi Long but the 
other two are as important in the strange atmosphere of Brexit and what is going on in Britain�

I raise the issue of the Ombudsman for Children’s annual report which was published this 
morning, especially as it relates to vulnerable children in society�  The report strongly states that 
they are not benefiting from the economic upturn.  The view of the ombudsman is that the use 
of words such as “inclusiveness” and “equality” is little more than lip service�  There are two 
issues in particular�  One is housing, with almost 4,000 children born into or reared and nurtured 
in family hubs, hotels or bed and breakfast accommodation�  He expresses his deep concern for 
their growing up, and for their ability to socialise, be educated, grow up without anxiety and 
have stability�

He also referred to the lack of education for children with autism�  The education system 
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illegally allows them an hour’s education a day�  I raised this as a Commencement matter on 11 
April, following the AsIAm survey on school exclusion and children with autism, entitled In-
visible Children - Survey on School Absence and Withdrawal in Ireland’s Autism Community�  
While I got some answers it was not enough�  I ask for the relevant Minister of State to come 
to the House to explain his understanding of the contents of today’s report by the ombudsman 
and his response to it�

28/05/2019V00200Senator  Michael McDowell: I join other Senators in congratulating the various candi-
dates, successful and unsuccessful, in the Seanad elections�

28/05/2019V00300Senator  Jerry Buttimer: Local elections�

28/05/2019V00400Senator  David Norris: Did the Senator say Seanad elections?  When?  Why am I still here?

28/05/2019V00500Senator  Michael McDowell: Sorry, the local elections�  I particularly mention the candi-
dates who are assisting our group of ten Senators, two of whom were elected, Geraldine Dono-
hue and James Geoghegan, and one of whom, my own Samantha Long, was not�  I acknowledge 
their courage in standing and thank them for all they do to keep this House functioning so well�  
It is great to see people who participate in the affairs of Leinster House and are also willing to 
put their names forward, knowing, as they do, the risks of failure and success�

I add my voice to what Senator Marshall said about Northern Ireland.  The flag beside you, 
a Chathaoirligh, the national tricolour, is a flag of green, white and orange.  It is about time 
that we stopped talking in simply binary terms about demographics and who will be 51% and 
who will be 49%, when that no longer represents the reality or complexity of Northern Ireland 
society�

The Senator arranged a visit for a number of us to Belfast recently�  We visited the moth-
balled assembly at Stormont.  We received a briefing in a fine chamber, which was the original 
senate chamber of Northern Ireland�  The thought occurred to us on that occasion that it would 
enhance the political process in Northern Ireland if there were a civic society, non-confronta-
tional forum in the Northern Ireland parliamentary process as well as the highly numerical and 
highly polarised assembly elections operating as they do very much on the basis of headcounts 
of a green and orange kind�

I congratulate all of the people who were elected to represent Northern Ireland in the Euro-
pean Parliament for however long their term lasts.  It is significant that two out of the three can-
didates supported remaining in the European Union�  Naomi Long’s success, to which reference 
was just made, symbolises that there is a middle ground in Northern Ireland�  Not everybody is 
of one shade of orange or green, as Senator Marshall has said�  In that context, in this State we 
should be much more generous to the orange tradition�  We should acknowledge it�  We have 
things like the Royal Dublin Society, the Royal Irish Academy, King’s Inns and Trinity College�  
We have all sorts of institutions that have orange origins if one wants to put it in those terms�

28/05/2019V00600Senator  David Norris: Trinity College does not�  It is Her Majesty Queen Elizabeth I�

28/05/2019V00700Senator  Michael McDowell: Exactly, for the Protestants�

28/05/2019V00800An Cathaoirleach: Senator McDowell is endeavouring to conclude�

28/05/2019V00900Senator  Michael McDowell: I am endeavouring to come to a conclusion�  I believe we 
need to extend a hand of real friendship and understanding to those people in Northern Ireland 
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who are attempting to create a middle ground�  We need to focus our political attention and ef-
forts to supporting them�  They are the people who, in the end, will bring about the reconcilia-
tion in Northern Ireland which is the fundamental purpose of the Good Friday Agreement� 

28/05/2019W00200Senator  Michelle Mulherin: We are all well versed on the considerable challenges facing 
shops on the main streets of towns and villages, including the bigger towns, due to online sell-
ing, multiple retailers and also the need to pay commercial rates, which online retailers do not 
have to pay�  These problems remain�  Unfortunately, we see too many of these shops closed on 
our main streets, and it is a depressing sight�

We have to hear the clarion call from multiple retailers and chain stores with the news 
earlier this week that six of these retailers - Topshop, Topman, Dorothy Perkins, Evans, Miss 
Selfridge and Wallis - are going to close stores here in Ireland, stores are closing in the United 
Kingdom, and it is projected that 200 Boots stores in the UK will close�  This is all on the high 
street, so it is not just a challenge to independent retailers�  High street shops are under severe 
challenge and threat�

It is about time we took a serious look at the business models and the difference between 
different retailers.  There are shops that have to keep a door open, pay staff, pay commercial 
rates and pay all the other costs associated with keeping open, and there are the people operat-
ing online.  They are on different playing fields.  The shops on our main streets cannot compete.  
I have particular sympathy for the small shops and independent retailers�  The bigger shops 
and multiple retailers will look after themselves and will continue to sell online�  We have to 
look at the business model, how we levy rates and also the public good and the desirability of 
maintaining these shops�  We do not want to go into our town centres and be depressed looking 
at shut-up shops�  If we want them, we have to make some policy changes, and it has to begin 
with commercial rates�  It is worthy of a debate because this has been going on and on and it is 
only getting worse�

28/05/2019W00300Senator  David Norris: It is the same in Dublin�

28/05/2019W00400Senator  Frances Black: I want to mark the passage of the elections last weekend and, in 
particular, to congratulate the Green Party on a really significant result.  Of course, my fingers 
are crossed that my colleague, Senator Grace O’Sullivan, might take a seat in Ireland South�  I 
am disappointed to see Lynn Boylan gone from Europe because she did a great job, particularly 
on climate change�  I am sad to see she has not been re-elected�

We know it is a really important moment in regard to how this country is going to change 
over the next decade�  That is what this election shows�  It is a very positive sign that so many 
people have sent this signal�  They have stated very clearly they want action on climate change 
and they want it to be a priority�  However, we should also remember that the results this 
weekend are just the electoral wing of a much bigger social shift�  A huge network of activists 
and campaigners, both inside and outside the political parties, and, indeed, inside and outside 
Ireland, have pushed us to this point�  We see the appetite for big, meaningful, radical change 
to address climate change and to make our country fairer, healthier and more sustainable in the 
process�

The results this weekend place a massive amount of trust in politicians, and we have to live 
up to that�  We need to be bold in our action and resist any attempts to just greenwash or have 
business as usual�  That is not an option�  Our transition to a climate-friendly country must be 
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rooted in principles of social and economic justice�  The whole movement for a just transition is 
based on the belief that no one can be left behind and that we cannot let the most marginalised 
and disadvantaged bear the brunt of these changes as they are already disproportionately bear-
ing the brunt of climate change�  We need to see this as part of the bigger move to make our 
country fairer and more equal�  I hope the Greens lead the way on this�

The Government said it has got the message from the public and I sincerely hope this is 
true�  In the crucial months and years to come, actions will speak louder than words�  I noted this 
morning that the Department of Communications, Climate Action and Environment has granted 
another offshore drilling licence, which should tell its own story.  I call on the Government to 
listen to the experts, the scientists, the public and the activists�  We need to do more and we re-
ally need to do it now�

28/05/2019X00100Senator  Paddy Burke: I congratulate everyone who put their names forward for the lo-
cal elections and the European elections�  It takes great courage to put one’s name before the 
public�  I congratulate those who were successful and wish the best of luck to those who were 
not successful on this occasion�

I support the call for a debate on reform of the electoral register�  We have heard many is-
sues raised in recent weeks as to how difficult it is to get a vote.  There are people who go on 
holidays they had booked before an election was called and they should be entitled to vote�  It 
should be made easier for them to register to get a postal vote�  It should also be made a lot 
easier for people not registered to vote to do so, besides having to go to the local Garda station�  
In some cases, people who are sick must go to the doctor�  A lot of things can be done to make 
it much easier for many people to vote in elections�  During the meetings of the Seanad reform 
committee, some of us raised the issue of extending the franchise to everyone in the Republic, 
Northern Ireland, America and Irish citizens all over the world�  We can now see in the Ireland 
South constituency the logistics involved in having a large ballot paper�  Twenty-three names 
were on the ballot paper in Ireland South�  In the Seanad elections we could have a larger elec-
torate than the 750,000 people in Ireland South�

28/05/2019X00200Senator  Michael McDowell: We still have the same number of nominating bodies�

28/05/2019X00300Senator  Paddy Burke: We could have more than 1 million people voting on some panels 
and more than 40 candidates�  One can imagine the logistical problems that would arise with 
the size of the ballot paper and the size and number of the counts�  If we had an election of that 
sort now, the count would not be over until Christmas�  Lessons can be learned from the elec-
tions last weekend, both for the electoral register and for reform of Seanad Éireann�  I heard the 
Minister of State, Deputy Phelan, say it will be made perhaps a little more difficult for people 
to register to stand for the European Parliament, which may well reduce the number of people 
standing�

28/05/2019X00400Senator  Gerard P. Craughwell: That is outrageous�

28/05/2019X00500Senator  Paddy Burke: That is what he said�

28/05/2019X00600Senator  Jerry Buttimer: It is populism�

28/05/2019X00700Senator  Paddy Burke: I hope those involved in the elections will learn some lessons from 
them�  I support the call for a debate on the matter and I ask the Leader to bring in the Minister 
of State at the earliest opportunity�
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28/05/2019X00800An Cathaoirleach: Before I call the Leader, I also wish to congratulate all those who stood 
for election in recent days who were successful and I empathise and sympathise with those who 
did not make it�  It is very painful when one stands for any election and falls short, as I well 
know�  I wish those involved a speedy recovery�  As an example of the essence of democracy, in 
my electoral area there is a man, Mr� Finbarr Harrington, who was announced to have won by 
one vote, and a recount was called by a lady from the Social Democrats.  In the first recount the 
one vote was reversed and now there is a second recount under way�  The stress and strain that 
must be on all those families and their supporters is probably immense�  I wish whomever wins 
that battle in my area well�  Whoever loses will need a couple of weeks’ holidays in the sun to 
recover�  With those few words, I ask the Leader to respond�

28/05/2019X00900Senator  Jerry Buttimer: I thank the 13 Members of the House for their contributions to 
the Order of Business�

I join Senator Ardagh in remembering and paying tribute to the families of the late David 
Hearne and John McCallion, who passed away tragically over the weekend�  As the Cathao-
irleach and Senator Ardagh said, Garda Hearne was involved in the National Bravery Awards�  
We sympathise most sincerely with the families of both members of An Garda Síochána�  Ar 
dheis láimh Dé go raibh a n-anamacha dílse�

On behalf of the Government side, I join in Senators’ congratulation of the candidates of all 
parties and none who contested and were successful or unsuccessful in the local and European 
elections�  I wish those who were elected every success as they take up the mantle of elected 
office in representing their communities and local electoral areas, LEAs.  Senator Craughwell 
can prepare to reply, but I remind those Senators who did not mention it in their contributions 
that this was the first time a Government increased its share of the vote in a mid-term election.  
The number of seats increased from 235 to 253�

28/05/2019Y00200Senator  Gerard P. Craughwell: Congratulations�

28/05/2019Y00300Senator  Jerry Buttimer: In Cork city and county, we are the biggest party in local govern-
ment�  In Dublin, the Fine Gael Party is the biggest party in local government�

28/05/2019Y00400Senator  Gerard P. Craughwell: I am sorry that the Leader did not get a directly elected 
mayor in Cork�

28/05/2019Y00500Senator  Jerry Buttimer: If people like the Senator and Deputy Micheál Martin had not 
played politics with the future of Cork, it would have been successful�  That is my main regret�  
Some people who were in favour of directly elected mayors and lord mayors chose to play nar-
row party political politics with the city of Cork instead of supporting its future�  As Leader of 
the Opposition, Deputy Micheál Martin should hang his head in shame for the way he abdicated 
responsibility by not campaigning or asking the people of Cork to vote for the proposal, even 
though it was Fianna Fáil policy�  That is the reality�

28/05/2019Y00600Senator  Gerard P. Craughwell: He had a great election, too�

28/05/2019Y00700Senator  Jerry Buttimer: He lost seats in Cork city�  The Senator should remind him of 
that�

28/05/2019Y00800Senator  Gerard P. Craughwell: Do not be so sour�

28/05/2019Y00900Senator  Jerry Buttimer: I am not sour at all�  Facts are facts and people should engage 
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on-----

28/05/2019Y01000An Cathaoirleach: The Leader is anxious to move on�

28/05/2019Y01100Senator  Jerry Buttimer: I commend the candidates’ families on their commitment and 
support during the election�

Senator Ardagh discussed the issue of Brexit and SMEs around the country�  I agree with 
her�

Senators Marshall, McDowell, Conway-Walsh and Devine referred to the European elec-
tions in the North of our country�  We congratulate the three people who were elected and wish 
them well�  As Senator McDowell mentioned, it is time that the binary terms be disposed of�  
Senator Marshall stated that the positive we must take is that the majority in the North were for 
Remain�  This is about positivity, and if there is one thing that we can learn from the local and 
European elections, it is that people want positivity�  They want solutions, as Sinn Féin found 
out�  They want to hear proposals, not protests or divisive condemnation�  I commend Senator 
Marshall on his excellent contribution�  The election of Ms Naomi Long sends a very positive 
message to the rest of the world�  It was her historic election that the Taoiseach referred to in his 
tweet in congratulatory tones�  We will have another debate on the future of our country and the 
North�  Senator Marshall’s point was about positivity and being solutions based�

An issue was raised by Senators Paddy Burke and Conway-Walsh and, inadvertently, the 
Cathaoirleach regarding barriers to voting�  We should examine those, particularly where reg-
istration is concerned�  We must also make voting easier for those who are abroad for work or 
holidays or who are incapacitated at home�  There are early voting systems across the world, 
and I do not see why we cannot have the same�  We should be able to make it easier to vote and 
I would be happy to have such a debate as part of the discussion that I hope to have soon on the 
electoral commission�

28/05/2019Y01200Senator  Michael McDowell: Are the registers in Cork the same as the new registers in 
Dublin, that is, alphabetical rather than by numbers on streets?  They are impossible to use�

28/05/2019Y01300Senator  Jerry Buttimer: In Cork, they are-----

28/05/2019Y01400Senator  Michael McDowell: By number�

28/05/2019Y01500Senator  Jerry Buttimer: -----done estate by estate�

28/05/2019Y01600Senator  Michael McDowell: No�  I mean in the estates�

28/05/2019Y01700Senator  Jerry Buttimer: By house number�

28/05/2019Y01800Senator  Michael McDowell: In Dublin, they are done alphabetically�

28/05/2019Y01900Senator  Jerry Buttimer: Okay�  I must check�

28/05/2019Y02000Senator  Michael McDowell: It is crazy�  They cannot be used any more�

28/05/2019Y02100Senator  Jerry Buttimer: I must be honest.  I was working off the old register for the local 
elections�  I must check the new one�

28/05/2019Z00200Senator  Michael McDowell: I cannot use them any more�  They are useless�
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28/05/2019Z00300An Cathaoirleach: The Leader has said he is interested in having a debate on the matter so 
those comments can be made at that stage�

28/05/2019Z00400Senator  Jerry Buttimer: I am�  Senator Bacik asked for a debate on the issues around 
the report on the reform of the Garda Síochána and I am happy for the Minister for Justice and 
Equality to come to the House on that�  We all join in congratulating the Irish Family Planning 
Association on 50 years of service and thank it for its work�

28/05/2019Z00500Senator  Gabrielle McFadden: Hear, hear�

28/05/2019Z00600Senator  Jerry Buttimer: It is an anniversary that should be commemorated and cele-
brated�  Senators McFadden, Leyden, Craughwell and Burke raised the matter of the Defence 
Forces in the context of comments this morning from retired Commandant Cathal Berry�  All 
of us agree on the need for the members of the Defence Forces to be treated fairly and that is 
why the Government set up the Public Service Pay Commission, and public servants under 
the national public service agreement are receiving pay restoration�  It is important the public 
sector stability agreement is recognised as bringing pay increases from 6�2% to 7�4%, and we 
are restoring financial emergency measures in the public interest cuts for those earning under 
€70,000�  An independent pay commission is examining the pay and conditions of the Defence 
Forces and the report will be published in the next few weeks�

28/05/2019Z00700Senator  Gerard P. Craughwell: That will be after the Department of Public Expenditure 
and Reform gets it�

28/05/2019Z00800Senator  Jerry Buttimer: If the Senator does not want me to say anything, I will not do so�

28/05/2019Z00900Senator  Gerard P. Craughwell: Why did the Department get it first?

28/05/2019Z01000Senator  Jerry Buttimer: The Senator made an inflammatory remark about the report be-
ing doctored a moment ago�

28/05/2019Z01100Senator  Gerard P. Craughwell: I said the Department had it first and asked why that was 
the case�

28/05/2019Z01200Senator  Jerry Buttimer: The Senator said it was doctored as well�

28/05/2019Z01300Senator  Gerard P. Craughwell: I asked if it was�

28/05/2019Z01400An Cathaoirleach: Please, Senator Craughwell�

28/05/2019Z01500Senator  Jerry Buttimer: Fair play to the Senator�  He is a good man to come in here to 
speak�  I know he was nominated by the nominating body on the labour panel and I appreciate 
that�  The Minister of State will have the report and will publish it, as he has always done with 
reports�

28/05/2019Z01600Senator  Gerard P. Craughwell: In fairness, he has it�

28/05/2019Z01700Senator  Jerry Buttimer: I am not aware that he has it�  To be fair, the Minister of State 
with responsibility for defence has come to this House on a regular basis�  The remarks from 
retired Commandant Berry this morning noted the Minister of State’s approachability and de-
cency in his job�  All of us recognise the value of our Defence Forces and that is why many 
Members on our side of the House, and Senator McFadden in particular, have advocated on 
behalf of the members of the Defence Forces.  I come from Cork, which has a very fine tradition 
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of members of the Defence Forces serving the people of Cork�

28/05/2019Z01800Senator  Gerard P. Craughwell: Who is listening?

28/05/2019Z01900Senator  Jerry Buttimer: We have seen an increase in pay under the different public sec-
tor pay agreements and the restoration of pay relating to the financial emergency measures in 
the public interest legislation�  The independent pay commission report is imminent and I can 
give a commitment, as I have always done with Senators Craughwell and McFadden when they 
raised this issue, that I will invite the Minister of State here�  I will do so again and we can have 
a debate�  We all understand and value members of our Defence Forces�

28/05/2019Z02000Senator  David Norris: At one penny an arm�

28/05/2019Z02100Senator  Gerard P. Craughwell: The report was leaked last week and the raise will be 96 
cent per day�

28/05/2019Z02200An Cathaoirleach: We cannot prolong the debate�  The Leader has responded and given a 
commitment that there will be a debate�  The content of these interruptions would be more ap-
propriate during that debate�

28/05/2019Z02300Senator  Jerry Buttimer: I congratulate Senator Leyden on his daughter’s re-election and 
echo his comments on the North, as we have discussed�  Senator Craughwell mentioned coun-
cillors’ pay and supports and we are all ad idem that there is a need for a real examination, 
which is being done now by Ms Sara Moorhead, who is carrying out an independent review�  
The report is imminent and the Minister for Public Expenditure and Reform has received the 
report�  As Senator Leyden said, it is correct that bravery has been demonstrated by all of us 
in recognising again the role of the elected councillor�  It is not because we are all Members 
of the Seanad and seeking votes from councillors but it is now becoming more of a full-time 
job�  Senator Craughwell failed to recognise the measures taken to improve the supports given 
to councillors in his contribution�  He can shrug if he wants�  There have been changes and 
there will be more�  I will not prolong the Order of Business by going through them all again�  
Changes have been made and we will have the debate again�

Senator Lawlor made a very positive contribution�  I agree with him that, as part of the new 
local government structure, elected members should put in place a strategic policy committee 
or SPC for climate change and climate action�  The Senator is right and we should advocate for 
such an SPC in every council�  We have a Joint Committee on Climate Action in the Oireachtas 
and it would be fitting to have a climate action and climate change SPC at local authority level.

Senator Devine raised the report of the Ombudsman for Children�  I will be happy to have 
the Minister for Children and Youth Affairs come to the House to discuss the matter.  I cannot 
say more on the matter as I have not read the report�

Senator Mulherin mentioned the challenging times faced by retailers versus online selling 
and I am happy to invite the Minister for Business, Enterprise and Innovation to the House�  It 
is worrying to see the closure of so many chain stores and businesses in large towns and cities�  
We will debate the matter� 

Senator Black mentioned this journey�  That is included as part of the whole issue of local 
authorities�  Senator Paddy Burke also referenced these matters� 

Order of Business agreed to�
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28/05/2019AA00300Planning and Development Act 2000 (Exempted Development) (No. 2) Regulations 
2019: Referral to Joint Committee

28/05/2019AA00400Senator  Jerry Buttimer: I move:

That the proposal that Seanad Éireann approves the following Regulations in draft:

Planning and Development Act 2000 (Exempted Development) (No� 2) Regulations 
2019,

a copy of which has been laid in draft form before Seanad Éireann on 27th May, 2019, 
be referred to the Joint Committee on Housing, Planning and Local Government, in ac-
cordance with Standing Order 71(3)(k), which, not later than 30th May, 2019, shall send a 
message to the Seanad in the manner prescribed in Standing Order 75, and Standing Order 
77(2) shall accordingly apply�

Question put and agreed to�

Sitting suspended at 4.37 p.m. and resumed at 4.45 p.m. 

28/05/2019CC00100Judicial Appointments Commission Bill 2017: Committee Stage (Resumed)

SECTION 50

Question proposed: “That section 50 stand part of the Bill�”

28/05/2019CC00400An Leas-Chathaoirleach: I welcome the Minister for Justice and Equality back to the 
House�  On the last occasion progress was reported on section 50, but no Senator had contrib-
uted on the section�  I am happy to hear contributions by Senators on it�

28/05/2019CC00500Senator  Michael McDowell: The section is not agreed to�

28/05/2019CC00600An Leas-Chathaoirleach: The note I have tells me that no Senator had contributed on the 
section.  Is any Senator offering to speak to it or is the Minister offering to do so?

28/05/2019CC00700Senator  David Norris: I wish to speak to the section�

28/05/2019CC00800An Leas-Chathaoirleach: Is the Senator offering?

28/05/2019CC00900Senator  David Norris: Yes�  Why not?  First, I thank the Minister for his constant atten-
dance in the Seanad because it has been quite a long period and he has made-----

28/05/2019CC01000Senator  Anthony Lawlor: That is not relevant to the section�

28/05/2019CC01100An Leas-Chathaoirleach: With respect, Senator, I will decide that matter�  Please, Senator 
Norris�

28/05/2019CC01200Senator  David Norris: It is worthwhile complimenting the Minister on making such an 
effort to be here for the debate.

28/05/2019CC01300An Leas-Chathaoirleach: As the Senator knows, we are on Committee Stage�
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28/05/2019CC01400Senator  David Norris: I understand he has come here today from Cork to be with us, 
which is very much appreciated�

Amendments Nos� 97a to 97c, inclusive, would have inserted the most obvious requirement 
- experience - and I am sorry that they have not been accepted by the Minister�  I do not know 
how he can suggest experience is not an attribute a candidate for judicial office must hold.  Of 
course, if the Minister, Deputy Ross, had his way, who should hold judicial office would be 
decided by a public ballot or readership poll in the Sunday Independent.  The absence of experi-

ence as a criterion is symbolic of the overriding objective of the Bill - to cleanse 
the judicial appointments process of any semblance of achieving quality among 
the Judiciary�  The Bill is driven by a petty desire, based on raw emotion, to cor-

rosively damage an institution that most of the country believes has served the State well�  The 
Minister has, in fact, said the judges who have been appointed under the system are all decent 
and well regarded�  What defence can he possibly have in refusing these minuscule amend-
ments which seek to ensure that, at the very least, there would be trinkets of light and that expe-
rience would actually matter when it came to deciding who should serve in what is arguably the 
most important position in the State?  That is the only comment I want to make on the section�

28/05/2019DD00200An Leas-Chathaoirleach: I must correct myself slightly�  I am advised that we were on 
amendment No� 97c, amendments Nos� 97a and 97b having been disposed of�

28/05/2019DD00300Senator  David Norris: We have not yet got to section 50�

28/05/2019DD00400An Leas-Chathaoirleach: Amendment No� 97c is to section 50�

28/05/2019DD00500Senator  David Norris: May I make the same speech again?

28/05/2019DD00600An Leas-Chathaoirleach: The Senator may not, but I thank him for offering.

28/05/2019DD00700Senator  David Norris: What if I made it in Irish?

28/05/2019DD00800An Leas-Chathaoirleach: No, the Senator will not be allowed to make it again in any lan-
guage�  I might not understand him, but that is neither here nor there�

28/05/2019DD00900Senator  David Norris: The Leas-Chathaoirleach has difficulty in understanding me in 
English�

28/05/2019DD01000An Leas-Chathaoirleach: Is Senator McDowell pressing the amendment?

28/05/2019DD01100Senator  Michael McDowell: Yes�

28/05/2019DD01600An Leas-Chathaoirleach: I believe the amendment is lost�

28/05/2019DD01700Senator  Michael McDowell: Vótáil�

28/05/2019DD01800An Leas-Chathaoirleach: I am now advised that the amendment was decided previously 
and declared lost�

28/05/2019DD01900Senator  David Norris: Can we call a walk-through vote?

28/05/2019DD02000An Leas-Chathaoirleach: No, there will be no further proceedings on it�

Question put: 

5 o’clock
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The Committee divided: Tá, 18; Níl, 5�
Tá Níl

 Burke, Colm�  Bacik, Ivana�
 Burke, Paddy�  Humphreys, Kevin�
 Buttimer, Jerry�  Leyden, Terry�
 Byrne, Maria�  McDowell, Michael�
 Conway, Martin�  Norris, David�
 Conway-Walsh, Rose�
 Devine, Máire�
 Hopkins, Maura�
 Lawlor, Anthony�
 Lombard, Tim�
 McFadden, Gabrielle�
 Mulherin, Michelle�
 Ó Donnghaile, Niall�
 O’Mahony, John�
 O’Reilly, Joe�
 Reilly, James�
 Richmond, Neale�
 Warfield, Fintan.

Tellers: Tá, Senators Gabrielle McFadden and John O’Mahony; Níl, Senators Michael Mc-
Dowell and David Norris�

Question declared carried�

NEW SECTIONS

28/05/2019FF00200An Leas-Chathaoirleach: Order, please�  Senators should leave the Chamber quietly�

28/05/2019FF00300Senator  Michael McDowell: I move amendment No� 97ca:

In page 33, between lines 20 and 21, to insert the following:

“51� (1) The Minister may, in respect of any vacancy in the District Court, the Circuit 
Court and the High Court, at the time of making a request to the Commission in accordance 
with section 40, direct the Commission to have regard to a specified class of business in a 
court to which it is reasonably anticipated that an appointee to a particular vacancy would 
deal with�

(2) The Commission shall have regard to any direction made by the Minister under 
this section in discharging its functions in respect of any appointment in respect of which 
the direction applies�

(3) The Minister may from time to time consult with the Presidents of the Court of 
Appeal, the High Court, the Circuit Court and the District Court in relation to the making 
of directions under this section�
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(4) Where more than one vacancy is to be considered by the Commission in accor-
dance with section 41, the Minister’s direction under this section may apply to one or 
more of such vacancies as the Minister may direct�”�

This amendment is to insert a new section before section 51 on page 33, between lines 20 
and 21�  The text of the proposed amendment is as follows:

(1) The Minister may, in respect of any vacancy in the District Court, the Circuit Court 
and the High Court, at the time of making a request to the Commission in accordance with 
section 40, direct the Commission to have regard to a specified class of business in a court to 
which it is reasonably anticipated that an appointee to a particular vacancy would deal with�

28/05/2019FF00400Senator  David Norris: It should be “with which”�

28/05/2019FF00500Senator  Michael McDowell: Yes, it should be “with which”�

28/05/2019FF00600Senator  David Norris: One should never end with a preposition�

28/05/2019FF00700Senator  Michael McDowell: Subsection (2) states: “The Commission shall have regard 
to any direction made by the Minister under this section in discharging its functions in respect 
of any appointment in respect of which the direction applies�”  Subsection (3) states: “The 
Minister may from time to time consult with the Presidents of the Court of Appeal, the High 
Court, the Circuit Court and the District Court in relation to the making of directions under this 
section�” and subsection (4) states: “Where more than one vacancy is to be considered by the 
Commission in accordance with section 41, the Minister’s direction under this section may ap-
ply to one or more of such vacancies as the Minister may direct�”

The reason the amendment is being proposed is as follows�  If, for instance, it is determined 
that we want to appoint two more family law judges, let us say at District Court or Circuit 
Court level, the present scheme of the Bill does not allow the Government, which is going to 
take advice from the commission, to tell it that the president of the court is looking for a person 
most likely to have specialised in family law�  It is for the Government to decide that rather 
than simply the president of the court himself or herself�  Likewise, if the Government wants 
more criminal judges, let us say in the Circuit Court, there is no point in having a competition 
where people who would be family law judges spend hours and hours preparing applications 
for a particular appointment and behind the scenes it has already been decided at Government 
level that it is hunting for two extra criminal law judges�  Therefore, what Senators Boyhan and 
Craughwell and I believe is essential in these circumstances is that the process of advertising a 
vacancy and interviewing people should not proceed as though replicating the navigation of a 
submarine without a periscope�  If the name of the game is to get two extra family law judges, 
why advertise the position to people who would not be interested in being appointed to that 
particular aspect of the court’s business, and vice versa, if it is in relation to crime?  If the Gov-
ernment is seeking extra criminal judges, why would people who have no interest whatsoever 
in criminal law and no record in criminal law feel that they should apply on the basis that this 
could be a family law vacancy, a civil law vacancy or a refugee law vacancy when the Govern-
ment is not looking to appoint somebody to such a position?  A deficiency with the Bill at pres-
ent is that the procedures permit the commission to differentiate between different classes of 
business to which a judge is likely to be appointed�  It does not allow the Government to say that 
it is interested in two extra judges, whether criminal, family or bankruptcy judges�  It does not 
permit the commission, in its advertisements, to say that it is hunting for family law judges so 
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if one does not want to spend one’s life doing family law, that person should not apply for this 
position because he or she will be disappointed because he or she will be sent to do family law 
work in County Kerry or Limerick�  It seems to me to be common sense that the policy in this 
regard should be determined by the Government�  The president of a court will frequently say 
that he or she needs more family law judges and will communicate that to the Minister, saying 
that the court is sorely pressed in the family law area�  It is for the Government to decide that it 
is willing to make such extra appointments�  If the Government is so minded, there should be a 
mechanism to direct the appointments commission to do two things�  It should make it clearly 
apparent to the would-be applicants what kind of appointment is likely to be made and what 
kind of specialism is likely to be the subject of the appointment�  It should concentrate its own 
efforts on getting such a person, which this amendment proposes.

28/05/2019GG00200Senator  David Norris: I support Senator McDowell in this amendment�  He seems to me 
to be following the same line of argument that he did in the previous amendments�  That is es-
sentially that, when looking at the principle for appointment to these courts, one needs exper-
tise in the business of those particular courts�  As he rightly says, if there is a vacancy or need 
for extra judges in the family courts, there is not much point in appointing somebody whose 
experience is in property and conveyancing, because that person would not have the relevant 
experience�  I do not anticipate that the Minister will accept this because if he did not accept 
the amendments which dealt with the question of experience, he is hardly likely to accept this 
amendment�  Although it does not mention experience, the principle is quite clear that people 
should be appointed on the basis of the experience that they have in the court so that we get ap-
propriate appointments and not inappropriate ones�

28/05/2019GG00300Senator  Michael McDowell: On a point of order, Senator Norris pointed out that in the 
fourth line of the amendment, the word “to” should be “with”�  I ask the House’s leave to amend 
the amendment to make it grammatical�

28/05/2019GG00400Senator  David Norris: Yes�  It is completely wrong to end a sentence with a preposition�

28/05/2019GG00500Minister for Justice and Equality (Deputy  Charles Flanagan): Whatever about a prepo-
sition, Senator Norris’s premonition about the Minister’s disposition is correct�

28/05/2019GG00600Senator  David Norris: I can read the Minister like a book�

28/05/2019GG00700An Leas-Chathaoirleach: Senator Norris should not have been anticipating it�

28/05/2019GG00800Deputy  Charles Flanagan: I will not accept the amendment for two reasons�  I will not 
do anything, nor would I encourage anybody to do anything, that might in any way encroach 
upon the independence of the commission�  If there are issues of merit in the submission made 
by Senator McDowell in support of this amendment, they would be properly dealt with by the 
commission�  Having regard to its independence, I am reluctant to build in any ministerial direc-
tion�  Under the legislation as drafted, we have participation on the commission by representa-
tives of all the courts so that the issues referred to by Senator McDowell can be dealt with by 
dint of the independence of the commission and having regard to the attendance at the commis-
sion of the presidents of all the courts�

28/05/2019GG00900Senator  David Norris: The Minister makes a fair point that there are judges on this�  One 
would assume that they would raise these issues but I am not convinced by his argument about 
independence�  I do not see that laying down the framework for the commission and the prin-
ciples by which it operates limits its independence.  One sets out these things first of all and 
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after that is done, of course it is independent, and nobody will interfere with it�

28/05/2019GG01000Senator  Michael McDowell: The knee-jerk reaction of the Minister is regrettable�  It is 
nothing to do with the independence of a body that it should receive a direction which it should 
take into account�  The phraseology of the amendment does not trench on the independence of 
the commission at all�  The section that we have just approved, section 50, considering that we 
have been told that experience is not to feature, states:

The power to prepare a statement of requisite skills and attributes under this Part includes 
a power to prepare different statements of requisite skills and attributes by reference to—

(a) different judicial offices, or

  That is fair enough.  It continues: “(b) in the case of judicial offices in the same court, dif-
ferent classes of business in that court that it is reasonably anticipated a particular appointee to 
such office would deal with.”  The principle is already there.

28/05/2019GG01100Senator  David Norris: It got the preposition wrong too�

28/05/2019GG01200Senator  Michael McDowell: No, it states: “that it is reasonably anticipated a particular 
appointee to such office would deal with.”

28/05/2019GG01300Senator  David Norris: It still ends with a preposition�

28/05/2019GG01400Senator  Michael McDowell: That is a different matter.  I was taking up the phraseology of 
the draftsman, who I will not criticise in this respect�  It is already part of the Minister’s scheme 
that a particular appointee will be appointed or recommended for appointment on the basis 
that he or she may be carrying out a different class of business in the court to which he or she 
is appointed�  That is already there�  It is the Minister’s policy�  If the Government wants more 
family law judges, it is the Minister’s and the Government’s responsibility to tell the commis-
sion that�  It is not trenching on their independence�  It is not their function to determine that 
there should be a particular balance of judges of one class or another�  It is for the Government 
of the day to say that it wants more criminal judges and not more family judges, since that court 
is well enough manned, if I can use that phrase, as things stand�  When setting out a statement 
of requisite skills and attributes, if one accepts the proposition the likelihood that a particular 
appointment will go to a particular division of a particular court, the obvious thing to do before 
the commission embarks on that task is for the Government to say that it wants the commis-
sion to have regard to the fact that we are seeking an extra appointment to deal with family law 
rather than criminal law�  That would especially take place in the context of what the Minister 
is doing with expanding the Court of Appeal by a significant number of judges.  If all of the 
newly appointed judges under his proposed statutory amendment were on the criminal side, it 
might be a good thing or it might be a bad thing�  At least, the Government is entitled, especially 
when increasing the resources of a court, to direct those resources towards a particular end of 
the courts’ variety of categories of business�

It is regrettable that it should be stated that this somehow trenches on the independence 
of the commission�  The commission itself, under section 50(2), has to consider a situation in 
which it is reasonably anticipated that a particular appointee would be dealing with a particular 
class of business.  If the Oireachtas decides to appoint five extra judges to the District Court to 
strengthen its family law side, if that is the purpose of expanding the number of judges in the 
District Court under legislation, the Government should be entitled to send a totally transparent 
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direction to the commission stating it is appointing these five extra judges and making provision 
for them in statute on the basis it wants to expand the family law capacity of the District Court�  
If that is the Government’s intention, it is no imposition on the commission’s independence that 
it should have regard to a direction along those lines given by the Minister�  The Government 
is not telling the commission who it has to appoint�  It is merely to say that it is interested in 
family law appointees and that is why it is creating these extra positions�  Could anything be 
more innocent than that?  Could anything be more reasonable than that?  Could anything be less 
likely to cause trouble?

I will give the Minister another example�  Supposing it was felt by the Government – this is 
not a matter for the Judiciary – that we needed an extra expert in intellectual copyright, trade-
mark or intellectual property law?  Why should the Government not be in a position to give a 
direction to the commission to advertise a position on the basis that it wants someone appointed 
capable of dealing with this area of business?  When one is interviewing them, there is no point 
in talking to them about their experience in the District Court doing TV licence cases�  This per-
son is going to be a different person altogether.  That is why this amendment is being proposed.

On making such a direction, the amendment proposes that there would be consultation with 
the members of the various courts involved�  On occasions, the Government may need one 
trademark or intellectual property judge but, as there is only need for one, will it make it clear 
in its advertisement?  This will ensure intellectual property lawyers will see one slot go to an 
intellectual property lawyer and they might as well apply for it�  Otherwise, we will play this 
ridiculous blind man’s buff arrangement where people are putting in applications not knowing 
what is going on in the minds of the people making the appointment�

Since the principle is already established in section 50(2) that there will be people appointed 
who in all likelihood will be sent to do particular aspects of the law in a court, I cannot see any 
argument against this amendment.  The one offered by the Minister that it would trench on the 
independence of the commission is hardly stateable�  What would be wrong with saying we are 
creating two extra vacancies and we want one of them to be an intellectual property lawyer who 
can deal with patent, trademark and copyright cases?  If there is nothing wrong with that, why 
not state so in the advertisement which the commission puts out?  It can state it received a di-
rection from the Minister that it is its intention to appoint an intellectual property lawyer�  That 
means that all intellectual property lawyers - solicitors and barristers who specialise in this area 
- will see this is to what the commission will be addressing its minds�  If there was only one such 
position coming up and such a direction was given, people who, as Senator Norris said, spent 
their lives doing some different and obtuse area of law, would consider themselves not suitable.

28/05/2019HH00200Senator  David Norris: I think the Senator meant obscure�

28/05/2019HH00300Senator  Michael McDowell: Probably�

28/05/2019HH00400Senator  David Norris: The law could never be obtuse�

28/05/2019HH00500Senator  Michael McDowell: I did not attend Senator Norris’s lectures�  I was one of those 
who was left outside trying to get in because of the crowds�

28/05/2019HH00600Senator  David Norris: It was because of the enormous crowds�

28/05/2019HH00700Senator  Martin Conway: The Senator did well anyway�
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28/05/2019HH00800An Leas-Chathaoirleach: No interruptions�

28/05/2019HH00900Senator  David Norris: Going back to the question of independence, in section 51(b), 
the Minister already directs that we should take into account skills, competences, personal 
attributes and characteristics�  God alone knows what personal attributes are�  Must someone 
have a beard or red hair?  Is it a case about when one made one’s first Holy Communion?  It is 
completely all over the place�

The Minister could argue that when he introduced the questions of skills and competencies, 
it could be translated to include experience in an area�  I cannot for the life of me see why there 
should not be an advertisement which refers to the particular area of law�  Senator McDowell 
referred to the question of intellectual property, copyright and so forth�  This is an immensely 
complex area�  I have been dealing with it in other legislation�  We have had meetings with civil 
servants in the Department�  The intricacies are beyond anything most of us imagined�  It is a 
technical area and it would be quite wrong to put somebody in that position who does not have 
expertise in this area�  I do not see any reason we should not refer to it in an advertisement�  
Otherwise, one would be getting all kinds of people with different experiences.  It would be 
absurd to appoint some of them�

28/05/2019HH01000Senator  Michael McDowell: Section 50(2)(b) states:

The power to prepare a statement of requisite skills and attributes under this Part [which 
is a power for the commission’s procedures committee to do some drafting on] includes a 
power to prepare different statements of requisite skills and attributes by reference to—

b) in the case of judicial offices in the same court, different classes of business in that 
court that it is reasonably anticipated a particular appointee to such office would deal 
with�

28/05/2019HH01100Senator  David Norris: Another sentence ending with a preposition�

28/05/2019HH01200Senator  Michael McDowell: Ignoring that for a second, who reasonably anticipates this?  
How are the appointees for that job going to know when they apply for a vacancy in the High 
Court, say, that it is looking for an intellectual property lawyer rather than somebody to pre-
side over murder trials in the Central Criminal Court?  How is this to be determined?  This is a 
genuine lacuna�  It is a mistake in the Bill that there is no provision for the Government to make 
it clear that it wants an intellectual property lawyer and not to put out advertisements to which 
every specialist in criminal law will spend hours preparing himself or herself to attend�  Since 
the requisite skills and attributes can vary from class of business within a court, why can the 
advertisement not vary in that way?  If the advertisement is to vary in that way, and someone 
must make the decision as to whether it will, for example, whether the next appointee will be a 
criminal lawyer or an intellectual property lawyer, I believe it is the function of the Executive 
to make that decision, for example, that it wants an intellectual property lawyer�  It is perfectly 
reasonable to say to the commission that it should not waste its time or the time of innocent 
lawyers and legal academics asking them to apply for this job without telling them that the 
Government wants an intellectual property lawyer and does not want another family lawyer or 
another criminal lawyer�  It simply does not make sense�  I appeal to the Minister to recognise 
the sense of this amendment�  It certainly does not trench on the commission’s independence to 
say that when it is making an appointment it should have regard to the Government’s underly-
ing purpose, which is to appoint an intellectual property lawyer rather than a criminal lawyer�  
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This goes back to the fundamental lack of honesty in the philosophy behind this Bill and, in 
saying that, I am not making a personal comment�  It is for the Executive to choose whether we 
get an intellectual property lawyer�  It is not for an independent body to determine we want an 
intellectual property lawyer�  It is for the Executive to choose, for example, that we want two 
more criminal judges rather than for an independent body with a majority of lay people on it to 
determine that issue�  The Executive makes its decision on these matters under the Constitution�  
Therefore, it is not correct to say that would trench on the independence of what is an advisory 
commission�  Although the word “advise” has been carefully taken out to keep the Minister, 
Deputy Ross, happy, it still remains an advisory body�  If the Government is asking for advice 
as to who it should appoint to a vacancy, it should at least be in a position to tell the body, from 
which it is seeking advice, that it intends to make a particular type of appointment�  What could 
be more simple, honest or transparent than that?  What could be more ridiculous than to say 
that should not happen, that the Government should not tell the body in question what kind of 
activity it has in mind for this person because to do so would be to trench on its independence?  
That is asking the body to draw up a shortlist without regard to what the Government is minded 
to do.  That is absurd.  It defies belief that this is regarded as a measure that would trench on the 
body’s independence�  It is utterly unfair, for instance, to the category of would-be family law 
judges that they are not told the day they apply that the vacancies, for which they are applying, 
are family law vacancies�  It is utterly unfair to say to criminal lawyers they might as well apply 
but we will not tell them until afterwards that they did not succeed because the Government did 
not want to appoint criminal lawyers�  

Since the principle is already conceded in section 50(2), it can be reasonably anticipated that 
a particular appointee to a vacancy in a court will be carrying out a particular class of business�  
Therefore, why should the commission not take guidance from the Government as to what the 
Government is looking for?  I do not believe that even the Minister, Deputy Ross, in his wildest 
imagination could consider such an amendment as that prepared by myself and my colleagues 
to be cronyism or to tie the hands of the commission in the advice it gives�  It is merely saying 
we are interested in a particular type of judge, please tell the applicants that is what we are do-
ing and when conducting the interviews, to have regard to the fact that this is what we intend to 
do�  There is nothing more sensible than that�  Under section 50(2) they are already entitled to 
put in place different statements of procedures for different classes of business.  Why can it not 
be that they are directed in a particular direction?  

Section 50(2) states that the power to provide “a statement of requisite skills and attributes 
under this Part includes a power to prepare different statements of requisite skills and attributes 
by reference to ... in the case of judicial offices in the same court, different classes of business 
in that court that it is reasonably anticipated a particular appointee to such office would deal 
with”.  The principle is already conceded that there will be a different statement of attributes for 
an intellectual property judicial appointment but what we are saying is that if that is conceded, 
take the next logical step and put into the Bill some method whereby the Government can tell 
the commission that it wants to be advised, by means of a shortlist, of four people in that cat-
egory and that it does not want to waste everybody else’s time applying futilely for something 
for which they are obviously unsuited�

I ask the Minister to reconsider that what I have said is a knee-jerk reaction to this proposal�  
It is designed to be constructive, to make the system work and not waste practitioners’ time ap-
plying for positions they will never get by warning them in advance of the category of appoint-
ment that is likely to be made on foot of the shortlist�  I can see nothing unfair about that and 
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nothing that is trenching on the commission’s independence�  It makes plain, simple common 
sense to me and it should not be rejected�

28/05/2019JJ00200Senator  David Norris: From the point of view of grammar, section 50(2)(b) should read 
“in the case of judicial offices in the same court, different classes of business in that court with 
which it is reasonably anticipated a particular appointee to such office would deal” – ending 
with the verb.   I am horrified by Senator McDowell’s reference to criminal lawyers and inno-
cent lawyers and criminal judges�   I would be devastated to think that judges were criminals�  
That is a horrifying thought�  I do not think that is being contemplated even by the Minister, 
Deputy Ross�

28/05/2019JJ00300Senator  Michael McDowell: Criminal law practitioners�

28/05/2019JJ00400Senator  David Norris: Or judges in the criminal courts�    Criminal judges is a horrifying 
prospect�

28/05/2019JJ00500Deputy  Charles Flanagan: I listened carefully to what both Senators had to say and 
the more I listen to Senator McDowell, the more I believe the points he makes in support of 
his amendment are already catered for under section 50, which has already been debated and 
passed�

The only other point I would make is that there is a representative of all the courts on the 
commission in any event�  It will be the job of the commission to make a recommendation, 
having regard to the various submissions, discourse and debate that will take place at a com-
mission hearing�  I would assume that the representatives who were present for and on behalf 
of the courts would be minded to include such references as made by the Senator in their 
recommendation to Government.  We debated earlier, for example, the role profile.  That role 
profile would include the attributes, skills, qualities, expertise and experience, which Senator 
McDowell said had been deliberately omitted from the Bill�  Not at all�  That will be included, 
and a provision has been made for such�

28/05/2019JJ00600Senator  Michael McDowell: How will applicants know what is going on?

28/05/2019JJ00700An Leas-Chathaoirleach: Allow the Minister to proceed without interruption�

28/05/2019JJ00800Deputy  Charles Flanagan: Ultimately, the allocation of particular judges to a particular 
division of the courts will be for the President, in consultation with the appropriate members of 
the commission or whatever�

28/05/2019KK00100Senator  David Norris: The President of Ireland?

28/05/2019KK00200Deputy  Charles Flanagan: The general thrust of the Bill is that the commission will 
make the recommendation to Government�  Government will act on that in accordance with its 
constitutional requirement and an appointment will be made�  There is, of course, the role for 
the President of Ireland and then it will be for the president of the court to make the allocation 
in accordance with the needs and requirements of the court at the behest or otherwise of the 
President�

I do not wish in any way to unduly interfere with the independence of the commission by a 
series of directions but even if I were minded to so do, there is sufficient information to allow 
for the points being made by Senator McDowell under section 50�
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28/05/2019KK00300Senator  Michael McDowell: The problem with that-----

28/05/2019KK00400Deputy  Charles Flanagan: It is not that I am entirely opposed to the letter and spirit of the 
amendment; it is already covered�  I do not wish to go as far as Senator McDowell�

28/05/2019KK00500Senator  David Norris: Advertisement is not covered�

28/05/2019KK00600Senator  Michael McDowell: There are two problems with that�  First, it is for the Gov-
ernment and the Oireachtas to decide how many judges there are in the High Court�  We are 
told the Minister will bring in a Bill to increase the size of the Court of Appeal by a further six 
judges  in the near future�  In that court, that is a matter for the Government�  However, I can 
well imagine that at some stage in the next few years, a decision will be made by the Cabinet 
and the Oireachtas to increase the size of, for example, the Circuit Court, to deal with family 
law cases�  If they then, on foot of creating the six additional vacancies, for example, in family 
law under legislation for the Circuit Court, advertise those vacancies, surely those who ap-
ply for them are entitled to be informed by the commission by public advertisement that the 
Government is looking for family law lawyers�  There must be some mechanism whereby the 
Government’s policy on this matter, given that it has a licence from the Oireachtas to appoint 
additional judges, is conveyed not merely to the commission via the Attorney General at a pri-
vate meeting but also to would-be applicants so that they know what is going on�  Senator Nor-
ris mockingly accuses me of using the term “criminal lawyers”�  It is only fair to tell criminal 
law practitioners that it is anticipated that the three vacancies that are under advertisement are 
likely to be assigned to family law�  If that were not the case, why would the phrase appear in 
section 50 that “in the case of judicial offices in the same court, different classes of business in 
that court that it is reasonably anticipated a particular appointee [that is, a named person] ���” 
will be assigned?  One of these three persons on the shortlist will be assigned to that business�  
Why not tell those who are applying for that vacancy that this is one which one believes will be 
for intellectual property, criminal law, family law or whatever?  If one accepts that principle, I 
cannot see what is wrong with telling the applicants that such is the case�  The Minister has not 
provided for it in the Bill�

He has not provided that advertisements of vacancies can specify different areas of business 
in a court�  He has also not provided for who would make that decision�  He has further not pro-
vided for whether it is the Government’s decision or that of the president of the relevant court’s 
in the last analysis�  If it was always simply the president of the court who assigned people, 
he or she would be in a weak position seeking additional appointments from the Government 
for the purpose of family law if in the end the commission decides that it is not particularly 
interested in extra family law judges and it believes the following three legal academics with 
expertise in civil law are the best qualified for the upcoming vacancies.  It is the Government’s 
decision to make a choice in this area as regards whether a particular judicial vacancy should 
be filled towards a particular end, and that is what the Attorney General is there to advise the 
Government on�

That is the other point�  It is the function of the Attorney General to say that we need another 
intellectual property lawyer and for the Government then to say that is a good idea and then tell 
the commission to go and look for an intellectual property lawyer and not put a silly advertise-
ment in the newspapers looking merely for another judge in the High Court and have many 
lawyers apply for it without telling them that in private it has been decided that the name of the 
game is to appoint an intellectual property lawyer�
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I cannot see anything wrong with this principle�  I can see every reason it should be incorpo-
rated in the Bill�  It has nothing to do with the independence of the commission because if the 
commission published an advertisement that the Government had directed it to seek a person 
who would in all likelihood specialise in intellectual property law and receives a number of ap-
plications in that context, it independently makes up its mind as to who is to be on the shortlist 
and in what order they are to be recommended to the Government�  There is no trenching on its 
independence by asking it to be transparent in what it is doing and in what the Government is 
likely to do�

28/05/2019KK00700Senator  David Norris: I completely accept Senator McDowell’s argument about the ad-
vertisement but I see nothing in his amendment about advertisement�  If there is not time to 
table another amendment dealing with the question of advertisement, I recommend that the 
Senator tables it on Report Stage because it is a very important point�

28/05/2019KK00800Senator  Michael McDowell: I will get it in for later on Committee Stage�

28/05/2019KK00900Deputy  Charles Flanagan: I have made my position clear�  The only other point I would 
make is that a judge is appointed ultimately having regard to consideration on the part of the 
commission and on the part of the Government and then back for an allocation in the normal 
way by the president of the court to which the appointment is appropriate�  If we followed the 
Senator’s logic, we could have a situation where a judge might be unfairly pigeonholed or un-
fairly labelled as a specialist in a particular area without reference to other important general or 
specialist skills of a different nature that might be appropriate in the context of the wider career 
of that judge, and that would be a concern�

Returning to what I said initially, I am happy that the Bill, under section 50, incorporates the 
appropriate reference to skill set, attributes, etc�, that I would leave the commission engage in 
the type of deliberation that would be appropriate to allow it make a positive recommendation 
to Government and that, as we stated all along in this Bill, Government must act in accordance 
with the constitutional requirement�

28/05/2019KK01000Senator  Michael McDowell: If there is provision in this legislation for separate selection 
procedure statements of requisite skills and attributes to be proposed by the commission and 
published, which there is because that is what section 50 states, and if that is to be done on the 
basis that “it is reasonably anticipated a particular appointee” will deal with this kind of busi-
ness, which the Bill acknowledges, surely somebody applying for the job is entitled to be told 
whether he or she is applying for a position on the Bench in respect of which an appointment 
will be made on one basis rather than another�  I have done very little family law in my career 
as a barrister, and I do not believe I would make a great family law judge�  I admire their pa-
tience and so on but spending all day listening to the kinds of cases with which I have dealt on 
those very few occasions would not be my forte�  However, surely if a vacancy appears in the 
High Court, I should know by reference to which statement of skills and attributes the position 
is going to be filled.  Surely before I even start and waste my money on the stamp, I should be 
warned by the commission that it is likely that the person appointed and those shortlisted by 
the Government will be working in the area of family law�  Surely that makes sense�  I cannot 
see any reason that does not make sense�  It seems to be ridiculous that I would be allowed to 
believe that I had a chance to become a judge in the High Court dealing with criminal law cases 
and to put in an application outlining all my experience in that area, only to find that the Gov-
ernment and the president of the relevant court were hunting for a different type of person and 
that I was wasting my time making the application�  I cannot see any reason that reality cannot 
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be taken into account�

If there are to be separate statements of requisite skills and attributes for different kinds of 
court business in any particular court to which it is reasonably anticipated that a particular ap-

pointee will deal with, why not tell applicants for that position that that is the 
case?  They should know that they will be judged by reference to the intellectual 
property lawyer’s statement of skills and attributes and not by the family law 

statement, or vice versa�

28/05/2019LL00200An Leas-Chathaoirleach: I believe the argument has been exhausted on that question�

Amendment put�

28/05/2019LL00400Senator Michael McDowell: Votáil�

/05/2019MM00100An Leas-Chathaoirleach: Will the Senators claiming a division please rise?

Senators Ivana Bacik, Gerard P. Craughwell and Michael McDowell rose.

28/05/2019MM00300An Leas-Chathaoirleach: As fewer than five Members have risen I declare the amend-
ment lost�  In accordance with Standing Order 61 the names of the Senators dissenting will be 
recorded in the Journal of the Proceedings of the Seanad�

Amendment declared lost�

28/05/2019MM00500Senator  Michael McDowell: I move amendment No� 97cb:

In page 33, between lines 20 and 21, to insert the following:

“51. (1) The Commission shall, before publishing any statement under this Part, 
submit to the Minister a draft of such statement for consideration and approval by the 
Government�

(2) The Government shall consider any draft statement submitted to the Minister 
under this section and may approve of such statement as submitted or as modified by the 
Government�

(3) The powers of the Commission to publish a statement under this Part shall be 
subject to the approval of the statement by the Government�”�

It seems to me that if the criteria and attributes of the judicial candidate for appointment are 
to be determined in accordance with Part 8 of this Bill, if a statement is to be published describ-
ing requisite skills and attributes, and if the independent commission is to be given the function 
of drawing up such a statement, there should also be a stage at which the Government to which 
the independent commission is acting as an advisory body is given the opportunity to comment 
on the attributes that the independent commission believes should apply to the appointment of 
judges�

The purpose of this amendment is to acknowledge that the advisory body is purely advisory�  
The commission is an advisory body under our Constitution and, because it is and because it is 
laying down the attributes, competencies, skills and characteristics required for appointment, 
the body to which advice is to be given should have some input into the criteria by reference to 
which selections are made�  If, as I believe, it is the constitutional function of the Executive to 

6 o’clock
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make judicial appointments and if it is the case, as I believe, that a commission of this kind can 
only be purely advisory in nature, it seems strange that if the advisory body is going to advise 
the Government by way of shortlists on appointment by reference to statements of selection 
procedures and requisite skills and attributes, the body receiving the advice should have no in-
put whatsoever in formulating the criteria by which the independent commission will draw up 
a shortlist and make recommendations�  Surely the Executive, if it is going to receive advice, is 
entitled, under a statutory scheme, to signal to the advisory body at the very least its satisfaction 
or dissatisfaction with the fundamental criteria by which that body is operating�

This is designed, of course, to ensure harmony between the commission and the Govern-
ment so the Government does not find itself looking at people selected by reference to pub-
lished statements that it is not keen on, or does not find itself not really liking the content of the 
statements published but yet receiving the shortlist.  It may find itself in the position of saying 
that if the body continues to submit recommended shortlists on the basis of the published crite-
ria, it will simply exercise its constitutional function and simply appoint people off its own bat 
based on different criteria.  Surely there should be some consultative process whereby, if criteria 
are being drawn up and the system is to work harmoniously, there is a process of approval for 
the draft statements to be formulated and published under this Part�

I presume the Minister will say this is an interference with the independence of the commis-
sion but the commission is not independent�  The Constitution vests the function of choosing 
judges in the Executive, and it is the Executive that advises the President�  The commission 
is not wholly independent in determining the criteria that will govern the drawing up of the 
shortlist, nor should it be, but it does not trench upon its independence to ask it to send to the 
Government in draft form the criteria it proposes should apply and for the Government to say 
that it does not agree with points A, B  and C in the criteria, that it wants the commission to vary 
them, and that it wants to be advised by reference to the commission’s draft criteria, as amended 
by it, the Government�  We want to be advised by reference to the Minister’s draft criteria, as 
amended by us�  That process would be entirely transparent�  If the Government of the day was 
abusing it in any way, it would be accountable to Parliament and accountable to the court of 
public opinion�  If the criteria the Government wished to have varied in some way or another 
were in any way repugnant, that would be a matter of public knowledge�  I do not believe a 
Government would act unreasonably�  If an independent commission proposes A, B and C, a 
Government is unlikely to arbitrarily, maliciously or vindictively say it does not agree with the 
commission’s particular statement of attributes, skills and so on�

I would prefer if the Bill acknowledged honestly that, in the last analysis, a role profile, such 
as section 50(1)(b) refers to, should be a matter publicly debated and the Government of the 
day should have something to say about it, not to be simply presented with a fait accompli from 
which shortlists are thereafter drawn up, when the Government is unhappy with the original 
criteria in the first place.  That is the essence of this amendment. 

28/05/2019NN00200Senator  Gerard P. Craughwell: I have said on a number of occasions in this House that 
I have been involved during a period when people were being employed in various posts and I 
have also made the point that I have some concerns as to the ability of the commission to drive 
home its three nominees, or one of the nominees�  To bring this back to an area I am comfortable 
with and familiar with, that is, the selection of teachers, “teacher” is a title but there are many 
different types of teachers.  We engage with the staff in the location to find out what vacancies 
need to be filled in the same way that I would expect the commission to engage with the Execu-
tive as to what precisely it was looking for in drafting its terms of reference or its terms for the 
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selection process�  I would expect that process to start before the position is advertised and that 
there would be ongoing engagement with the Minister�

I agree with my colleague that the commission cannot be independent of Government�  It 
is there to advise Government and that is all it is doing - advising the Government�  However, 
it must also take the concerns of Government on board�  If we are going to pursue this legisla-
tion, the amendment that has been put forward by Senators McDowell and Boyhan and myself 
makes perfect sense�  It clears the air and takes some of the questionable areas out of it�

I have significant difficulty with this Bill in any case.  At the end of the day, we can go 
through all of this process but a very assertive Taoiseach or Minister for Justice and Equality 
can turn around and say, “That is all grand and dandy but I do not accept any of the three, and 
we are going to go off and appoint somebody else.”  Who can stop them?  Who can say “No”?  
We do not know anything about the three people or how they were selected, based on the way 
the Bill is put together�  There has to be engagement all the way through - engagement before 
the advertisement and engagement after the advertisement, followed by a report that goes to the 
Executive before the Executive then makes its choice, or not, as the case may be�  This amend-
ment gives clarity to that� 

28/05/2019NN00300Senator  Michael McDowell: Before the Minister comes in, there was another point I 
wished to make�  I want to draw the attention of the House to the provisions of section 51, which 
states: “Without prejudice to section 53(2), the Procedures Committee may, as it considers ap-
propriate for the purpose of assisting the Committee in the performance of its functions under 
this Part, consult with the President of each court (save a President who is a member of that 
Committee)�”  As I understand it, that last part in brackets would have to come out in any event�  
Section 51 continues: “The Procedures Committee may request submissions or observations, 
within such period as is specified in the request, from any person that it considers appropriate 
for the purpose of assisting the Committee in the performance of its functions under this Part�”  
Those functions include drawing up these statements�

What about the Government?  The commission is given the right to consult anybody it likes, 
as it sees fit.  The one body that does not feature in this consultative process is the Government 
itself�  I cannot see, since the Attorney General is on this commission, why he or she cannot 
bring the drafts to Government and ask what it makes of this and express a view one way or 
another about some of the proposed criteria�  I cannot see any reason that should not be done�  
It is strange there is a discretion to consult with the presidents of each court, and a discretion 
to seek comments from other persons, but there is no obligation to go to the one organ of State 
entitled to make the ultimate decision to see what it makes of the proposed statements�

However, section 51(1) ends with a bracketed phrase, “(save a President who is a member of 
that Committee)�”  As I understand it, Dáil Éireann amended the Bill to include every president 
of every court as an ex officio member of the committee, so this section 51 is a bit of a remnant 
of an older version of this Bill�  That apart, I make the point that the entitlement under section 
51(2) of the Minister’s text to consult with other persons lies very strangely with there being no 
obligation to consult with the Government in regard to the criteria�

The interesting thing is that section 51(3) states: “The Procedures Committee shall, in the 
performance of the function to which the consultation referred to in subsection (1), or the sub-
missions or observations referred to in subsection (2) relate, consider the outcome of such 
consultations and such submissions or observations as are received within the period specified 
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in the request referred to in subsection (2).”  Perhaps the Minister will confirm that it is now 
his intention to delete section 51(2) since all the presidents are now ex officio members of this 
commission�  If there is a duty to consider the submissions it has received, surely there should 
be an obligation to consult the Government and to get its observations� 

28/05/2019NN00400Senator  Gerard P. Craughwell: Following on from what Senator McDowell said, can 
anyone imagine a private organisation appointing a chief financial officer and consulting all the 
chief financial officers in town, but not the board of directors of the company or anybody on 
the management side?  Here we have a situation where anybody can be consulted other than 
those who ultimately pay the judge, and that is the Government�  What we are trying to do here 
is to drive a wedge between the powers of the State and, in doing so, we are excluding the very 
people who want to appoint the judge in question�  We take no advice whatsoever from it and 
we go ahead and we come back with three names that Government ultimately may find do not 
fit the criteria it had in mind.  I find it very strange.

28/05/2019OO00200Senator  Michael McDowell: I mentioned subsection 2�  I really meant to say I presume it 
is the Minister’s intention to delete subsection 1 and to amend section 51(3) in any event�  We 
are dealing with my amendment and that of Senator Craughwell�  I cannot see why the Govern-
ment, particularly now with the Attorney General as a member of the commission, should not 
be consulted as of right about the criteria before they are published�

28/05/2019OO00300Deputy  Charles Flanagan: I have listened to the level of detail offered by all the Senators 
which can be condensed in short to a mandatory requirement in respect of consultation�  I point 
out to them that the approval of statements by the commission under section 54, which covers 
everything that Senator McDowell has said�  As far as consultation is concerned, section 54(3) 
clearly states: “The Commission shall consult with the Minister before exercising any of the 
powers under subsection (1)(a) to (c)�”

I do not believe that what Senator McDowell is proposing in amendment No� 97cb is nec-
essary because I contend they are covered under section 54, which has not been mentioned by 
any Senator�

28/05/2019OO00400Senator  Michael McDowell: I do not accept that logic applies at all�  Section 54 states:

(1) The Commission shall consider each of the statements submitted to it under section 
53(1) [section 53(1) is submitted by the procedures committee] and may, subject to subsec-
tion (3)—

(a) approve each of the statements,

(b) make such modifications to either of them as it considers appropriate and approve 
them as so modified, or

(c) refuse to approve them�

(2) If the Commission refuses to approve the statements, the Procedures Committee shall 
prepare new statements of the kind referred to in paragraphs (a) and (b) of subsection(1) of 
section 53, and that subsection shall otherwise apply in those circumstances(together with 
the other provisions of that section)�

It then states:
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(3) The Commission shall consult with the Minister before exercising any of the powers 
under subsection (1)(a) to (c)�

  The Minister is only consulted by the commission after the procedures committee has al-
ready devised a statement, circulated it for comment and the like�  Finally there is consultation 
with the Minister�  Unlike in our amendment, there is no provision as to what happens if the 
Minister is seriously unhappy with what he sees�  I do not see how that establishes the authority 
of the Government appropriately or at all�

We will shortly come to the Minister’s text for section 51�  Now that each president of each 
court is an ex officio member of the commission, I ask him to confirm that section 51(1) is 
redundant and therefore should be deleted, and that section 51(3) will need to be amended to 
reflect that deletion.

28/05/2019OO00500Deputy  Charles Flanagan: I would be prepared to look at that�  On the substance of the 
amendment, the point being raised seems to whether there is sufficient oversight regarding the 
publication of the statements�  I say there is�  I hear what the Senators have said�  I am not pre-
pared to accept the amendment at this point but I will be happy to reflect on the points made.  
I believe we have sufficient oversight and sufficient and appropriate consultation.  However, I 
will reflect on what the Senators have said.

28/05/2019OO00600Senator  Gerard P. Craughwell: I am somewhat concerned about the use of the word 
“oversight”�  I do not necessarily subscribe to the notion that consultation means oversight�  
Consultation is exactly what it says on the tin, which is that the Government or the Minister for 
Justice and Equality may want to have particular criteria taken into account�  We are not ask-
ing for the Minister to be able to veto anything�  We are asking that it would consult with the 
Minister and take the Government’s views into account as it drafts up its terms and procedures�

Oversight is a different thing.  Oversight would suggest that the Minister would have some 
sort of veto over its deliberations�  Ultimately we all accept that there is a veto there anyway�  
If the Government does not like the three names, it can go ahead and appoint whomsoever it 
wants�  Oversight is too strong for my liking�

28/05/2019OO00700Deputy  Charles Flanagan: That is not because of the Bill; it is because of the Constitu-
tion�

28/05/2019OO00800Senator  Gerard P. Craughwell: Exactly�  Therefore why have the Bill at all?

28/05/2019OO00900Acting Chairman  (Senator  Michelle Mulherin): Does the Minister wish to come back 
in?

28/05/2019OO01000Deputy  Charles Flanagan: No�  I think the Senator is burning oil�  I think the amendment 
should be put�

Amendment put�

The Committee divided by electronic means�

28/05/2019PP00100Senator Gerard P. Craughwell: Under Standing Order 62(3)(b) I request that the division 
be taken again other than by electronic means�

Amendment again put: 
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The Committee divided: Tá, 5; Níl, 14�
Tá Níl

 Bacik, Ivana�  Burke, Colm�
 Boyhan, Victor�  Burke, Paddy�
 Craughwell, Gerard P�  Buttimer, Jerry�
 Marshall, Ian�  Byrne, Maria�
 McDowell, Michael�  Conway-Walsh, Rose�

 Conway, Martin�
 Hopkins, Maura�
 Lawlor, Anthony�
 Lombard, Tim�
 McFadden, Gabrielle�
 Mulherin, Michelle�
 O’Donnell, Kieran�
 O’Reilly, Joe�
 Richmond, Neale�

Tellers: Tá, Senators Gerard P� Craughwell and Michael McDowell; Níl, Senators Gabrielle 
McFadden and Michelle Mulherin�

Amendment declared lost�

SECTION 51

28/05/2019QQ00300Acting Chairman  (Senator  Michelle Mulherin): I ask that Members who are taking their 
seats do so and those who are having conversations take them outside�  Amendment No� 97 cc 
is in the names of Senators McDowell, Boyhan and Craughwell�  Amendments Nos� 97cc and 
97cd are related and may be discussed together�  Is that agreed?  Agreed�

28/05/2019QQ00400Senator  Michael McDowell: I move amendment No� 97cc:

97cc� In page 33, line 22, to delete “may” and substitute “shall”�

The amendment refers to page 33, line 22 of the Bill as received from the Dáil which reads:

Without prejudice to section 50(2), the Procedures Committee may, as it considers ap-
propriate for the purpose of assisting the Committee in the performance of its functions 
under this Part, consult with the President of each court (save a President who is a member 
of that Committee)� 

The amendment removes the word “may” and substitutes the word “shall”�  Its purpose is to 
make it obligatory on the procedures committee to consult if it is drawing up procedures relat-
ing, say, to the High Court, to make it obligatory for the procedures committee, prior to drafting 
a statement for the commission’s approval or while it is doing so, to consult with the President 
of the High Court�  Every president will be a member of the commission but not every president 
will be a member of the procedures committee�  I can see that it the case�  However, it seems 
to me that if one is drawing up procedures relative to the District Court, Circuit Court, or High 
Court or the Court of Appeal regarding appointments to those courts, there should be an obliga-
tion at least to consult the president of the court in question�
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I hope that the Minister, given his flexible and generous approach, will agree that court 
presidents should be consulted, at the very least, in so far as they are not members of the com-
mittee, bar the procedures committee, before they draw up the text�  I cannot think of any reason 
that would not happen, but on the other hand, it seems to me that the President should be en-
titled, as of right, to be consulted, given that he or she is a member of the commission�  Before 
the procedures committee embarks on its task and goes too far, it should consult the President 
of the relevant court, for the purpose of assisting it in the performance of its duties rather than 
presenting the President with a fait accompli at the end of some procedures committee process�  
I move the amendment in that spirit and will come back later to discuss the second amendment 
in this group, No� 97cd�

28/05/2019RR00200Deputy  Charles Flanagan: I have listened carefully to Senator McDowell and would refer 
him to my earlier submission prior to the previous vote when I spoke about the existence of the 
President�  I will go further now and speak about the importance of the President and, in that 
context, I am prepared to accept the amendment�

28/05/2019RR00300Senator  Michael McDowell: That is great progress�  I thank the Minister for his generous 
response�

28/05/2019RR00400Acting Chairman  (Senator  Michelle Mulherin): Amendments Nos� 97cc and 97cd are 
being discussed together, so there will not be an opportunity to return to them later�  The Senator 
had better make all of his good points now�

28/05/2019RR00500Senator  Michael McDowell: Yes, indeed�  Amendment No� 97cd-----

28/05/2019RR00600Senator  Martin Conway: It is admirable that the Minister accepted the amendment�

28/05/2019RR00700Senator  Michael McDowell: Yes, but the problem is that I must speak on both amend-
ments in the group because I will not be allowed to say anything if-----

28/05/2019RR00800Acting Chairman  (Senator  Michelle Mulherin): That is correct�  I will be very strict�

28/05/2019RR00900Senator  Michael McDowell: The second amendment in the group is No� 97cd which 
proposes to insert the word “other” after the word “any” in line 27�  The Bill would read: “The 
Procedures Committee may request submissions or observations, within such period as is speci-
fied in the request, from any other person that it considers appropriate”.  If the amendment that 
the Minister has just accepted to subsection (1) is made, the idea----

28/05/2019RR01000Deputy  Charles Flanagan: I can anticipate what Senator McDowell is going to say�  He 
is going to say that it would be logical to accept this as a consequence of the acceptance of the 
other amendment and I am prepared to so do�

28/05/2019RR01100Senator  Michael McDowell: I am obliged to the Minister�

28/05/2019RR01200Acting Chairman  (Senator  Michelle Mulherin): The Minister is accepting both amend-
ments�  Is that correct?

28/05/2019RR01300Deputy  Charles Flanagan: Yes�

28/05/2019RR01400Senator  Ivana Bacik: I commend the Minister on accepting those amendments, in the 
spirit of making constructive changes to this Bill, with which many of us who have been op-
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posing it have so many difficulties.  I commend the Minister on his constructive approach in 
accepting these two minor but important and significant amendments from Senator McDowell.

28/05/2019RR01500Senator  Michael McDowell: Again, I express my gratitude to the Minister�  This proves 
that we are not just wasting our time in this House on this�  We are making slow but steady 
progress with this legislation�  I take it we will now be moving on to discuss the section�

28/05/2019RR01600Acting Chairman (Senator Michelle Mulherin): We must dispose of the amendments 
formally first.

Amendment agreed to�

28/05/2019RR01800Senator  Michael McDowell: I move amendment No� 97cd:

In page 33, line 27, after “any” to insert “other”�

Amendment agreed to�

Question proposed: “That section 51, as amended, stand part of the Bill�”

28/05/2019RR02100Senator  Michael McDowell: On the section itself, it occurs to me that even though the two 
amendments have been made, about which I am happy, the procedures committee is, regret-
tably, still effectively going to go through its entire process without consulting the Government 
in any shape or form�  The Government is entitled to be consulted at a preliminary stage for the 
reasons I explained earlier�  I am not happy that what the Minister pointed out about the obliga-
tion to consult him under section 54(3) is sufficient.  The Government, under the Constitution, 
has the sole prerogative of advising the President as to who should or should not be made a 
judge�  In those circumstances, it is strange indeed that while section 51 envisages other people 
being consulted at a preliminary stage in the drawing up of selection procedure statements and 
statements of requisite skills and attributes, the one body that the Minister has rejected as being 
entitled to be consulted is the Government itself�

The Attorney General is not a member of the procedures committee, ex officio, even though 
he or she is now, ex officio, a member of the commission itself�  Therefore, the Government is 
kept in the dark under these procedures until such time as the consultation takes place under 
section 54(3)�  Even then, the language of that subsection is merely to impose upon the com-
mission an obligation to “consult with the Minister”�  There is no obligation whatsoever to take 
on board any view of the Minister or the Government�  By that stage, of course, the procedures 
statement will have been circulated for comment to outside bodies and the Government, appar-

ently, will be the last to hear about it�  That is not correct�  The Government 
should be one of the first to hear of the proposed content of these statements 
rather than just being presented with them on a take it or leave it basis�  Indeed, 

it is not even on a take it or leave it basis�  It is on a take it basis at the end because the commis-
sion can just ignore the Minister or just consult him or her at the very end of the process when, 
effectively, a lot of things will have happened which will have committed the commission to a 
particular approach to the statements in question�  I would much prefer if the proposed obliga-
tion to consult the Minister under section 54(3) was reconsidered and brought back to a much 
earlier stage, namely, the section 51 stage�  At that point, the Government as a whole could 
consider the issues being considered by the procedures committee rather than waiting for that 
committee to come up with a draft which would be presented to the Government, under section 
54, by a simple consultative process�

7 o’clock
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There is an argument to be made for the Attorney General to be, ex officio, a member of the 
procedures committee�  However, because of the way this Bill developed, the Attorney Gen-
eral’s presence on the commission at all was only an afterthought in the deliberations of the 
other House�

It occurs to me that the involvement of the Attorney General should not simply be a minimal 
paper involvement�  The Attorney General, as adviser to the Government, should be involved in 
the procedures committee because this is a matter of vital interest to the Government�  Bearing 
in mind the time that is in it, I will report progress�

Progress reported; Committee to sit again�

28/05/2019SS00300Teachtaireachtaí ón Dáil - Messages from Dáil

28/05/2019SS00400Acting Chairman  (Senator  Michelle Mulherin): Dáil Éireann passed the National Sur-
plus (Reserve Fund for Exceptional Contingencies) Bill 2018 on 28 May 2019, to which the 
agreement of Seanad Éireann is desired�  Dáil Éireann passed the Health and Social Care Pro-
fessionals (Amendment) Bill 2018 on 28 May 2019, without amendment�

28/05/2019SS00500Message from Joint Committee

28/05/2019SS00600Acting Chairman  (Senator  Michelle Mulherin): The Joint Committee on Business, En-
terprise and Innovation has completed its consideration of the following order in draft:

Sectoral Employment Order (Electrical Contracting Sector) 2019�

28/05/2019SS00700Health Service Executive (Governance) Bill 2018: [Seanad Bill amended by the Dáil] 
Report and Final Stages

28/05/2019SS00800Acting Chairman  (Senator  Michelle Mulherin): This is a Seanad Bill which has been 
amended by the Dáil�  In accordance with Standing Order 148, it is deemed to have passed its 
First, Second and Third Stages in the Seanad and is placed on the Order Paper for Report Stage�  
On the question “That the Bill be received for final consideration”, the Minister may explain 
the purpose of the amendments made by the Dáil�  This is looked upon as the report of the Dáil 
amendments to the Seanad�

For Senators’ convenience, I have arranged for the printing and circulation of the amend-
ments�  The Minister will deal separately with the subject matter of each related group of amend-
ments�  I have also circulated the proposed groupings to the House�  A Senator may contribute 
once on each grouping�

The Minister has tabled several amendments that arise from the changes made to the Bill by 
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the Dáil�  In view of the number of amendments, and to avoid repetition of debate, I propose that 
amendments made by the Dáil and related amendments tabled by the Minister will be debated 
together in related groups�  Decisions on the amendments tabled by the Minister will be taken 
when discussion on all groups of amendments has concluded�  I remind Senators that only the 
subject matter of each grouping of amendments made by the Dáil and the amendments tabled 
that arise out of the amendments made by the Dáil are to be discussed�

Question proposed: “That the Bill be received for final consideration.”

28/05/2019SS01000Acting Chairman  (Senator  Michelle Mulherin): I invite the Minister to speak on the 
subject matter of the amendments in group 1�

28/05/2019SS01100Minister for Health  (Deputy  Simon Harris): Amendments Nos� 1, 3, 4 and 5 relate to 
health needs assessments and ministerial directions�  A health needs assessment is a systematic 
method of identifying the unmet health and healthcare needs of a population and identifying the 
changes required to meet those unmet needs�

Amendment No� 1 amends the Long Title consequential to the inclusion of provisions on 
health needs assessments�

The purpose of Amendment No� 3 is to include provision for the issuing of ministerial di-
rections for the conduct of health needs assessments within section 10 of the Health Act 2004, 
which covers ministerial directions more generally�

Amendment No. 4 clarifies section 10(6) of the Act.  Section 10(6) requires the Minister for 
Health to lay copies of directions issued under section 10(1) before both Houses of the Oireach-
tas�  The Minister may amend or revoke a direction issued under section 10�  Amendment No� 4 
amends section 10(6) to clarify that any revocations or amendment to a direction under section 
10(1) should also be laid before the Houses�

Amendment No� 5 inserts a new section 10AA into the Health Act 2004�  This section ad-
dresses the details of how the ministerial directions relating to health needs assessments will 
operate in practice, the implementation of such directions and related matters�

28/05/2019SS01200An Cathaoirleach: Does anyone else want to offer at this stage?  As no one is offering, I 
call on the Minister to speak to group 2 now, please�

28/05/2019SS01300Deputy  Simon Harris: I will be speaking on Amendments Nos� 2, 11 to 18, inclusive, 21 
to 23, inclusive, 26 to 28, inclusive, and 31 to 33, inclusive, from the Dáil�  Most of these are 
consequential to amendments Nos� 11 and 21, which strengthen the roles and responsibilities of 
the Board and chief executive�

Amendment No� 21 requires the chief executive to ensure that appropriate systems, proce-
dures and practices are in place for certain purposes�  Amendment No� 11 requires the board 
to satisfy itself that these systems, procedures and practices are in place and appropriate�  The 
board must be satisfied in regard to systems to achieve the HSE’s object, which is to use the re-
sources available to it in the most beneficial, effective and efficient manner to improve, promote 
and protect the health and welfare of the public�

Amendment No� 21 sets out the role of the chief executive in respect of compliance with 
Government or ministerial policies, whether set out in codes, guidelines or other documents�  
The chief executive must ensure that the appropriate systems, procedures and practices are in 
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place�  As well as the provisions I have set out, Senators will note that amendment No� 11 also 
requires the board to establish and implement arrangements to manage the performance of the 
chief executive�

Amendments Nos� 12 to 18, inclusive, 26 to 28, inclusive, and 31 to 33, inclusive, are tech-
nical amendments to the Bill arising out of amendments proposed relating to the functions of 
the board�  They amend section references�

Amendments Nos� 2 and 26 to 28, inclusive, are also consequential to amendments Nos� 11 
and 21 and are intended to ensure consistency of language in the Health Act 2004 where refer-
ence is made to Government policies�

Seanad Report Stage amendment No� 6a is a new and related technical amendment�  This is 
a purely technical amendment to change the name of section 16P from “Role of the Board” to 
“Functions of the Board” to better reflect the language in the Bill.

28/05/2019SS01400An Cathaoirleach: Group 3 relates to membership of the board, which is the subject matter 
of amendments Nos� 6 to 10, inclusive, 35 to 37, inclusive, and Seanad Report Stage amend-
ments Nos� 1 to 6, inclusive, as well as Nos� 7 to 9, inclusive�  I ask the Minister to speak on 
these, please�

28/05/2019SS01500Deputy  Simon Harris: HSE board membership was debated by the Select Committee on 
Health and amendments Nos� 6 to 10, inclusive, and 35 to 37, inclusive, were made on Report 
Stage in the Dáil following the Committee Stage debate�  The Dáil amendments relate to the 
board and include health professional membership�

Amendment No� 8 from the Dáil provides that at least one of the persons appointed to the 
board must be a person who is practising, or has practised, as a member of a health profession, 
whether in this country or elsewhere�  Under Amendment No� 10 from the Dáil, health profes-
sional is defined to mean doctors, nurses, midwives, dentists, pharmacists and the health and 
social care professions regulated under the Health and Social Care Professionals Act 2005�  
Board membership was increased by one�  The other amendments on Report Stage in the Dáil 
in this grouping were consequential to this�

We have a further set of amendments today relating to board membership arising from 
the Dáil amendments�  During Report Stage in the Dáil I was asked by nearly all sides of the 
Chamber, including the Sinn Féin Party and the Fianna Fáil Party, to look at further increasing 
the representation on the board to ensure there were two positions for health care professionals 
and to ensure there was a specifically dedicated seat for financial expertise.  On Report Stage in 
the Dáil, I committed to bringing in amendments to increase the number of health professionals 
on the board from one to two.  This is reflected in a new Seanad amendment, amendment No. 
3.  I also committed to bringing an amendment to expressly provide for a person with financial 
expertise on the board�  This is the new amendment No� 4�

Arising from these amendments, amendment No� 1 increases the number of ordinary mem-
bers from nine people to ten people�  Amendment No� 2 is a technical drafting amendment to 
take account of the inclusion of the new provision on financial expertise in amendment No. 5.

Amendments Nos� 5, 7, 8 and 9 are consequential to the increase in board membership and 
cover the quorum for the board and arrangements for calling board meetings�
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Amendment No� 6 is a typographical change for consistency with other parts of the Bill�

As I have outlined, these new amendments arise from debate in the Dáil and reflect com-
mitments that I gave there.  Effectively, they ensure that two seats on the board are dedicated 
for health professionals and that there is express provision for a seat for a person with financial 
expertise on the board�  I also wrote to the Chairman of the Oireachtas health committee in-
forming him and the committee of my intention to make these changes in the Seanad to fulfil a 
commitment I gave across the political divide�

28/05/2019SS01600An Cathaoirleach: Group 4 covers the role of the board in determining the terms and 
conditions of the chief executive�  This is the subject matter of amendment No� 19�  I ask the 
Minister to speak on that�

28/05/2019SS01700Deputy  Simon Harris: Amendment No� 19 includes a role for the board in respect of the 
terms and conditions of the chief executive and brings the provision in line with many other 
Acts�  Terms and conditions for the chief executive will be determined by the board, but, impor-
tantly, with the approval of the Minister for Health of the day and given with the consent of the 
Minister for Public Expenditure and Reform�  This amendment is to ensure that the legislation 
is clear and in line with other Acts�

28/05/2019SS01800An Cathaoirleach: Does anyone wish to comment on that?  You are all happy with it�  We 
will move on to amendment No� 20, which the Minister will address individually�

28/05/2019TT00200Deputy  Simon Harris: The Bill as published prohibited the CEO from holding any other 
office, employment or business unless the board approved it.  Amendment No. 20 was made 
on Dáil Report Stage and prohibits the CEO from holding any other office under any circum-
stances�  Senators will recall that this matter was raised during debate in this House last year, 
including by Senators Devine and Boyhan�  I agreed to this change to the legislation in the Dáil 
by way of an amendment brought forward by Deputy Louise O’Reilly�

28/05/2019TT00300An Cathaoirleach: We covered amendments Nos� 21 to 23, inclusive, in group 2�  I invite 
the Minister to address amendment No� 24�

28/05/2019TT00400Deputy  Simon Harris: Amendment No� 24 amends provisions relating to the CEO ap-
pearing before Oireachtas committees�  The Bill had contained a standard provision, found in 
many Acts, that the CEO is not required to give an account before a committee of any matter 
relating to the general administration of the HSE that “has been, or may at any future time be,” 
the subject of proceedings before a court or tribunal in the State�  An amendment was made by 
the Dáil to remove these words�

Senators again raised this issue in the House, and I agreed in the Dáil to make the change�  I 
was somewhat nervous of the potential consequences, but the Dáil was of the view that CEOs 
and committees would act responsibly in this regard�

28/05/2019TT00500An Cathaoirleach: Group 4 comprises amendments No� 25 and 34�

28/05/2019TT00600Deputy  Simon Harris: Amendment No� 25 is a technical correction to section 12 to re-
place the words “the person referred to” with the words “a person referred to in”�  Amendment 
No� 34 is a technical correction to Schedule 2 to the Health Act 2004 and provisions for authen-
ticating the seal of the HSE�  The reference to an employee of the board is corrected to refer to 
an employee of the HSE�
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28/05/2019TT00700An Cathaoirleach: Amendments Nos� 26 to 28, inclusive, were discussed under group 2�  
Group 5 comprises amendment Nos� 29 and 30�

28/05/2019TT00800Deputy  Simon Harris: Amendment No� 29 amends provisions relating to the HSE’s audit 
committee�  The Bill as passed by this House provided that the audit committee membership is 
made up of one board member and not fewer than four external members�  This was based on 
arrangements for the audit committee under the directorate governance model�  However, in 
light of the new independent board governance model, membership of the audit committee was 
reviewed and provision was made for further board membership on the committee�  Amend-
ment No� 29 provides that not fewer than three members of the new HSE board will be on the 
audit committee�  The latter will continue to have not fewer than four external members�

Amendment No. 30 is a technical drafting amendment to replace an indefinite article with 
a definite article.

28/05/2019TT00900An Cathaoirleach: Dáil amendments Nos� 31 to 37 were dealt with in our discussion of 
previous groups�  We will now deal with the Seanad Report Stage amendments arising out of 
amendments made in the Dáil, which were discussed in the relevant groups of Dáil amend-
ments�

Government amendment No� 1:

In page 9, to delete line 10 and substitute the following:

“(c) 10 ordinary members�”�

Amendment agreed to�

Government amendment No� 2:

In page 9, line 11, to delete “Subject to paragraphs (b) and (c)” and substitute “Subject 
to paragraphs (b), (c) and (d)”�

Amendment agreed to�

Government amendment No� 3:

In page 9, to delete lines 21 to 23 and substitute the following:

“(c) At least 2 of the persons appointed under paragraph (a) shall be persons who are 
practising, or have practised, as a member of a health profession, whether in or outside 
the State�”�

Amendment agreed to�

Government amendment No� 4:

In page 9, between lines 23 and 24, to insert the following:

“(d) At least one of the persons appointed under paragraph (a) shall be a person who, 
in the opinion of the Minister, has experience of, or expertise in, financial matters.”.

Amendment agreed to�



Seanad Éireann

708

Government amendment No� 5:

In page 10, line 1, to delete “4 members” and substitute “5 members”�

Amendment agreed to�

Government amendment No� 6:

In page 10, line 16, to delete “section, “health profession” means” and substitute “sec-
tion, ‘health profession’ means”�

Amendment agreed to�

Government amendment No� 6a:

In page 11, to delete line 1 and substitute “Functions of Board”�

Amendment agreed to�

Government amendment No� 7:

In page 31, line 26, to delete “Any 7” and substitute “Any 8”�

Amendment agreed to�

Government amendment No� 8:

In page 31, line 29, to delete “7 members” and substitute “8 members”�

Amendment agreed to�

Government amendment No� 9:

In page 31, line 35, to delete “6 ordinary” and substitute “7 ordinary”�

Amendment agreed to�

Question, “That the Bill, as amended, be received for final consideration,” put and agreed to.

28/05/2019TT03150An Cathaoirleach: When is it proposed to take Fifth Stage?

28/05/2019TT03225Senator Colm Burke: Now�

Question, “That the Bill do now pass,” put and agreed to�

28/05/2019TT03400An Cathaoirleach: When is it proposed to sit again?

28/05/2019TT03500Senator  Colm Burke: At 10�30 a�m� tomorrow�

The Seanad adjourned at 7�15 p�m� until 10�30 a�m� on Wednesday, 29 May 2019�


