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Dé Céadaoin, 4 Iúil 2018

Wednesday, 4 July 2018

Chuaigh an Leas-Chathaoirleach i gceannas ar 10�30 a�m�

Machnamh agus Paidir.
Reflection and Prayer.

04/07/2018A00100Business of Seanad

04/07/2018A00200An Leas-Chathaoirleach: I have received notice from Senator John O’Mahony that, on the 
motion for the Commencement of the House today, he proposes to raise the following matter:

The need for the Minister for Health, Deputy Simon Harris, to consider the introduction 
of an alternative scheme to replace the motorised transport grant�

I have also received notice from Senator Paul Gavan of the following matter:

The need for the Minister for Education and Skills, Deputy Richard Bruton, to make a 
statement on the failure of a building contractor in receipt of publicly funded Department 
of Education and Skills projects, to discharge an award made by the Employment Appeals 
Tribunal, EAT, in favour of an individual, details supplied�

I have also received notice from Senator Niall Ó Donnghaile of the following matter:

The need for the Minister for Housing, Planning and Local Government, Deputy Eoghan 
Murphy, to outline the cross-Border measures undertaken when implementing emergency 
co-ordination preparations for, and responses to, adverse weather conditions in Ireland�

I have also received notice from Senator Jennifer Murnane O’Connor of the following mat-
ter:

The need for the Minister for Education and Skills, Deputy Richard Bruton, to outline 
the methodology used in a recent childcare survey in County Carlow�

I have also received notice from Senator Martin Conway of the following matter:

The need for the Minister for Finance, Deputy Paschal Donohoe, to outline the plans he 
has, if any, to increase the €37,500 threshold for businesses to register for VAT� 

I have also received notice from Senator Robbie Gallagher of the following matter:
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The need for the Minister for Justice and Equality, Deputy Charles Flanagan, to make 
a statement on the role of the data controller in community close-circuit television, CCTV, 
schemes�

Of the matters raised by the Senators suitable for discussion, I have selected those raised by 
Senators O’Mahony and Gavan and they will be taken now�  Senators Ó Donnghaile and Mur-
nane O’Connor have withdrawn their Commencement matters, which I had selected�  I regret 
I had to rule out of order the matter submitted by Senator Gallagher on the ground that it is a 
repeat of a Commencement matter raised on 17 May 2018�  Senator Conway may give notice 
on another day of the matter that he wishes to raise�

04/07/2018A00300Commencement Matters

04/07/2018A00400Motorised Transport Grant Eligibility

04/07/2018A00500An Leas-Chathaoirleach: I welcome the Minister of State, Deputy Finian McGrath, to the 
House�

04/07/2018A00600Senator  John O’Mahony: I thank the Leas-Chathaoirleach for choosing this matter and 
the Minister of State for attending.  We know it off by heart at this stage so there is no need for 
me to go into the details again�  I have had a number of cases on this motorised transport grant, 
particularly because I come from a rural constituency where there is no public transport and 
people need to bring their family members to appointments and take them out for therapy, etc�  
The withdrawal of this grant in 2013 has caused great stress, trauma and difficulties to these 
families�  There was a guarantee given that it would be replaced with a new scheme in October 
2013�  We are now in July 2018 and nothing has happened since�

I have raised it continually during my time in the Dáil and in this House�  I am raising it 
again now because of an issue I am seriously concerned about�  I refer to a woman whose hus-
band is quite ill�  He is in hospital and she is bringing him to appointments a couple of times a 
week�  Cars are breaking down on numerous occasions on the way to those appointments�  This 
woman has saved the State thousands of euro by caring for her husband and she will not allow 
anyone else to care for him because he has brain damage, epileptic seizures and depression as 
well as word-finding, memory and understanding problems.  It really is a humanitarian issue at 
this stage�  I am not blaming the Minister of State but I hope he can report some progress and 
that there is some light at the end of the tunnel�  

04/07/2018A00700Minister of State at the Department of Health  (Deputy  Finian McGrath): I thank and 
commend Senator O’Mahony for raising this important issue�  I also commend his determina-
tion and perseverance on the motor transport grant proposals�  I am happy to update this House 
on the progress of the health (transport support) Bill�  The Senator will be familiar with the 
background to the closure of the mobility allowance and motorised transport grant schemes in 
February 2013�  Following the closure of the schemes, no further motorised transport grants 
have been payable�  The Government, however, decided that the detailed preparatory work 
required for a new transport support scheme, and associated statutory provisions, should be 
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progressed by my colleague, the Minister for Health, Deputy Simon Harris�

The Government directed that the Health Service Executive, HSE, should continue to pay 
an equivalent monthly payment of up to €208�50 to the 4,046 people in receipt of the mobility 
allowance, on an interim basis, pending the establishment of a new transport support scheme�  
I welcome that�  These 4,046 people are getting the €208�50 each month�  The bottom line, 
though, is that Senator O’Mahony is right�  A Programme for a Partnership Government ac-
knowledges the ongoing drafting of primary legislation for a new transport support scheme to 
assist those with a disability to meet their mobility costs�  The health (transport support) Bill is 
on the list of priority legislation for publication in the spring-summer session 2018�

There is some light at the end of the tunnel.  I confirm that work on the policy proposals for 
the new scheme is at an advanced stage.  The proposals seek to ensure there is a firm statutory 
basis to the scheme’s operation, there is transparency and equity in the eligibility criteria at-
taching to the scheme, resources are targeted at those with the greatest needs and the scheme is 
capable of being costed and is affordable on its introduction and on an ongoing basis.  I recently 
brought a memorandum to Government for a new transport support payment scheme�  Follow-
ing consideration of the matter, it was decided to withdraw the memorandum from the Cabinet 
agenda on 8 May last�  I intend to revert to Government in due course with revised proposals 
reflective of the discussion at Cabinet.  While not wishing to breach Cabinet confidentiality, the 
view in government is reflective of Senator O’Mahony’s view, namely, that we need to ensure 
that adequate funding is available for this scheme hence the debate and the delay�

It is important to note that the disabled drivers and disabled passengers scheme operated by 
the Revenue Commissioners remains in place.  Specifically adapted vehicles driven by persons 
with disabilities are exempt from payment of tolls on national roads and toll bridges�  Transport 
Infrastructure Ireland has responsibility for this scheme�  Work is ongoing in various Depart-
ments, agencies and transport providers on how access to public transport services can be fur-
ther improved�  Under the national disability inclusion strategy, the Department of Transport, 
Tourism and Sport has responsibility for the continued development of accessibility and avail-
ability of public transport for people with a disability�

Senator O’Mahony has on many occasions raised the issue of inadequate access to public 
transport, particularly in rural areas�  I am aware of the stress this is causing for families and I 
hope to be able to report progress soon on the transport support payment scheme�

04/07/2018B00200Senator  John O’Mahony: I thank the Minister of State for his reply.  Can he confirm if he 
will be bringing a memorandum to Government before the summer recess or the final Cabinet 
meeting?  If not, this matter will run into the sand�  I do not propose to add to the speculation 
about an election or the supply-and-confidence agreement.  This scheme is committed to in the 
programme for Government and it needs to be delivered�  Can the Minister of State indicate a 
timescale for when he will bring a memorandum to Cabinet for consideration and approval?

04/07/2018B00300Deputy  Finian McGrath: In regard to the memorandum, I am considering three options�  
I know exactly what I want in terms of this scheme�  I am sure Senator O’Mahony would agree 
with my proposals�  I was not happy with what was proposed at Cabinet and I undertook to 
consider other options in terms of funding�  My preferred option is the most expensive�  There 
is a problem in that as we approach the Estimates process, there are other groups, such as senior 
citizens with disabled adults seeking residential care, in respect of which I am seeking approxi-
mately 400 additional places in 2019�  The assessment of need issue is also on the table and 



Seanad Éireann

300

families with young children with disabilities are also demanding funding�  There are compet-
ing needs for funding�  As far as I am concerned, the Government committed to the introduction 
of this scheme in the programme for Government�

I take the Senator’s point about transport issues in rural Ireland, the stress this is causing for 
families, the amount of work these families do and the savings that accrue to the Exchequer as 
a result of that work�  In answer to Senator O’Mahony’s question, I hope to bring the memo-
randum to Cabinet before the summer recess, and at the latest, early September�  As I said, I 
am currently considering three options and I will decide in the next week or two which option 
I will bring to Cabinet�  I hope I will achieve the objective of bringing it before Cabinet before 
the summer recess but, if not, I will do so early in September�

04/07/2018B00400Senator  John O’Mahony: The Minister of State will not want to hear from me again on 
this matter�

04/07/2018B00500Deputy  Finian McGrath: No�

04/07/2018B00600Schools Building Contractors

04/07/2018B00700Senator  Paul Gavan: I welcome the Minister of State, Deputy Halligan, to the House to 
discuss the issue of a migrant worker who has been exploited by an unscrupulous employer�  As 
there has been a huge amount of correspondence with the Department of Education and Skills 
on this matter I am sure the Minister of State is familiar with it.  I welcome Mr. Porfireanu and 
his wife to the Public Gallery�  I know from my background as a trade unionist that this case is 
not unique but it raises serious issues concerning the award of public contracts�

Mr. Porfireanu successfully made complaints to the Rights Commissioner Service under the 
Payment of Wages Act 1991 and Terms of Employment Information Acts 1994 to 2001 relating 
to his employment with this contractor�  The contractor appealed those decisions to the Employ-
ment Appeals Tribunal, which upheld Mr. Porfireanu’s awards in March of last year.  The value 
of these awards is €14,246, which is a sizeable sum, the vast majority of which is unpaid wages�  
When this exploitation took place, Mr. Porfireanu was employed by P.J. McLoughlin & Sons 
on publicly funded projects in Coolock and adjacent to this House at the National Gallery�  At-
tempts to contact the contractor to ensure he fulfilled his obligations to Mr. Porfireanu were met 
with frustration�  Despite repeated attempts to discuss the matter throughout last September, 
no reply was forthcoming.  Mr. Porfireanu was forced to engage a solicitor to seek judgment 
for registration in the Circuit Court and subsequently an execution order to the sheriff to seek 
to enforce the court order�  The original award and subsequent judgment remain undischarged�

I refer to section 5�3 of the public works contracts, which provides that contractors must 
observe employment law and legally binding determinations of the Labour Court�  The con-
tractor self-certifies using standard form MF 1.13 that it is compliant in this regard.  I am sure 
the Minister of State will agree that this was not respected in this case�  Section 5 of the public 
works contract reflects the agreements reached on outsourcing in section 20 of the Croke Park 
agreement and section 3�3�5 of the Lansdowne Road agreement�

We should not accept that this contractor can be awarded public contracts and operate on 
those same contracts while failing to respect or comply with the decision of the State industrial 
relations processes and subsequent Circuit Court judgments�  This contractor is currently en-



4 July 2018

301

gaged as the main contractor on two Department of Education and Skills projects in Westmeath 
and Kildare, namely, Curraghmore national school in Mullingar and the Mercy Convent pri-
mary school in Naas.  The Minister of State will not disagree that Mr. Porfireanu, who is with 
his family in the Gallery, has been waiting too long to receive money that he worked hard to 
earn�  This is an example of a migrant worker working here legally and being exploited by an 
unscrupulous employer, one which continues to be rewarded by the Department of Education 
and Skills�  It is bad enough that this employer refuses to discharge an award of the State indus-
trial relations mechanisms and is in violation of a Circuit Court judgment relating to that award 
but it is considerably worse that he is able to flout the terms of the capital works contracts.

Is the Minister satisfied with the current methods for ensuring that contractors awarded 
State contracts respect our industrial relations processes and does he have plans to ensure that 
contractors such as P.J. McLoughlin & Sons do not obtain State contracts while violating the 
rights of workers like Mr. Porfireanu?  Also, will he help this man who is owed €15,000?  P.J. 
McLoughlin & Sons continues to be awarded contracts by the Department of Education and 
Skills despite the fact that it is flagrantly in violation of judgments of the Labour Court.  To be 
honest, it is but one of many such companies but the Minister of State needs to do something 
concrete to help this man to restore his confidence in this State.  Mr. Porfireanu has done every-
thing possible to try to get justice but the State has failed him on every occasion�

04/07/2018B00800Minister of State at the Department of Education and Skills  (Deputy  John Halligan): 
I thank Senator Gavan for raising this matter and I acknowledge his work in respect of workers’ 
rights.  I also welcome Mr. Porfireanu and his family to the Gallery.

As Senator Gavan will be aware, a building project is a complex contractual arrangement 
between the client, the main contractor, specialist subcontractors, domestic subcontractors, sup-
pliers of materials, suppliers of plant and so on�  In general, all subcontractors employed on 
education sector building projects are employed directly by the main contractor or indirectly by 
the main contractor through subcontractors�  As provided for in legislation, it is a matter for all 
subcontractors to agree terms and conditions and a schedule of payments with the main con-
tractor as their direct employer�  As these contracts involve contractual matters between private 
companies, my Department has no authority to intervene in these matters�  I have checked this 
point�  The Department, as funding authority, is not necessarily the employer under the public 
works contract on schools building projects�  Where the Department does not own the site, the 
school management authority is normally the employer for the purposes of the public works 
contract�  Many projects are devolved for delivery to outside agencies, such as education and 
training boards, the National Development Finance Agency, local authorities, etc�  In these cas-
es the devolved agency would normally be the employer for the purposes of the public works 
contract�  Also, in respect of non-compliance with relevant employment law, enforcement and 
prosecution falls under the remit of the Workplace Relations Commission, WRC�  Where the 
Department of Education and Skills becomes aware of issues of tax compliance or social wel-
fare fraud, such matters are referred to the Revenue Commissioners or the Department of Em-
ployment Affairs and Social Protection or both, as appropriate.

The Department has taken a number of steps to deal with the use of bogus self-employment 
contractors on schools building projects�  It has appointed an external consultant, Contractors 
Administration Service, CAS, to conduct random audits on schools building projects�  Should 
irregularities be uncovered in terms of non-compliance with relevant employment law, enforce-
ment and prosecution falls under the remit of the WRC and the Department reports any discrep-
ancies found to it�  If the audit uncovers any other matters of concern regarding tax compliance 
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or social welfare fraud, such matters are referred to either the Revenue Commissioners or the 
Department of Employment Affairs and Social Protection or both, as appropriate.  My Depart-
ment does not have the statutory powers to investigate such complaints�  This rests with the 
WRC, the Department of Employment Affairs and Social Protection or the Revenue Commis-
sioners, as appropriate�

It is worth drawing attention also to the advice on the WRC website on enforcement of deci-
sions that “If an Employer/Respondent (Employer) fails to carry out a decision of an Adjudica-
tion Officer of the Workplace Relations Commission, or a decision of the Labour Court arising 
from an appeal of an Adjudication Officer’s decision, within the prescribed time, an application 
may be made to the District Court for an order directing the Employer to carry out the decision�”

I do have sympathy for any subcontractor or worker who is not paid either appropriately 
or what is due.  I have held detailed discussions with officials of my Department on this issue.  
We are bound by legislation and criteria laid down by the Department�  I have no problem with 
meeting the particular family with the Senator�  I would be delighted to do so because I know 
the Senator does a lot of work in the area of workplace relations�  I am not afraid to acknowl-
edge that�  I am not too sure what I might be able to do but I would be prepared to meet the 
family to see if we could go further on this issue�  It does concern me�  

04/07/2018C00200Senator  Paul Gavan: I thank the Minister of State for his reply and I acknowledge that he 
has a record for protecting workers�  I know where he comes from politically and I respect that�  
I welcome the offer to meet Mr. Porfireanu.  I will take the Minister of State up on that and make 
an appointment�  We will make it happen�

In respect of the reply he has given me I have two points to make, which I think the Minister 
of State already sees.  This involves the main contractor, namely, P.J. McLoughlin & Sons.  The 
Department is awarding contracts to a main contractor which has left this man short of €15,000 
in wages and it has disregarded every State body in respect of that�  The Minister of State point-
ed out the ability to go to the District Court but we have already done that.  The sheriff has said 
she cannot intervene because several companies are registered at the address so she does not 
know whose property she is taking�  We have exhausted the procedures�  I have one suggestion 
on which I hope the Department could act as it just means getting it to move slightly and that is 
to write to the employer asking it to comment on the status of this case�  The Minister of State 
could write from the Department of Education and Skills saying this has been brought to his 
attention and he would like to understand why this award has not been carried out�  Something 
like that could actually help.  I welcome that the Minister of State has offered to work with me 
on this issue�  Let us set up an appointment and see if we can get justice for this man�

04/07/2018C00300Deputy  John Halligan: I will meet the man as soon as I possibly can�  As this is a very 
important issue, I will certainly meet early next week, if that would suit the Senator�  I would 
be delighted to do that�

There are a couple of points I need to make on behalf of the Department�  I am told the 
Department was not involved in any contractual arrangement in this particular case and the Em-
ployment Appeals Tribunal did not bring the matter to the Department’s attention at any stage, 
as the Department was not a party to the proceedings or the contractual matters thereunder�

I will take into consideration the proposals the Senator has made and will go back to the De-
partment with them�  There may be something I might be able to do�  There may be something I 
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am missing out on that might come to light when I meet the family next week with the Senator�

04/07/2018C00400Senator  Paul Gavan: I appreciate that�

Sitting suspended at 10.56 a.m. and resumed at 11.30 a.m. 

04/07/2018G00100Order of Business

04/07/2018G00200Senator  Jerry Buttimer: The Order of Business is No� 1, motion regarding special com-
mittee on climate action, to be taken on the conclusion of the Order of Business, without de-
bate; No� 2, motion regarding the proposal to re-establish the Seanad Special Committee on the 
Withdrawal of the United Kingdom from the European Union, to be taken on the conclusion of 
No� 1, without debate; No� 3, Education (Admission to Schools) Bill 2016 - Report and Final 
Stages, to be taken at 12�45 p�m�; No� 4, Judicial Appointments Commission Bill 2017 - Com-
mittee Stage (Resumed), to be taken on the conclusion of No� 3, and to adjourn at 7 p�m�, if not 
previously concluded, and to be resumed on the conclusion of No� 5 and adjourned at 11 p�m�; 
No� 5, Private Members’ business, Civil Liability (Amendment) (No� 3) Bill 2018 - Order for 
Second Stage and Second Stage, to be taken at 7 p�m�, with the time allocated to this debate not 
to exceed two hours�

04/07/2018G00300Senator  Catherine Ardagh: I mention an issue that has been raised in this House before, 
namely, the increase in energy prices that will affect everyone, but in particular 1.2 million 
households, come September�  This announcement was made by Electric Ireland�  We will see 
increases of up to 6�2% in the residential sector�  What this means is that householders will be 
nearly €110 per year less well off.  These are hidden taxes for individuals.  When energy prices 
increase, we do not necessarily see an increase in income, or an increase in social welfare pay-
ments�  The Society of St� Vincent de Paul announced last year that half of the people living in 
consistent poverty went without heating at some stage last year�  Many of us who canvassed 
during the winter, going door-to-door, will have met many elderly people who go to bed at 6 
p�m� or 7 p�m� to avoid having to put their heating on in the evenings�  This is something we 
must address�  This is especially important as these price rises are coming in in September, a 
time when parents are under a lot of pressure to pay out for children who are going back to 
school�  There is the cost of uniforms and books and the payments to schools to subvent the 
very low capitation levels�  This is something we need to discuss so I call for a debate on energy 
prices�

The second issue I would like to raise is unemployment levels�  We know unemployment 
levels are at an all-time low�  The National Economic and Social Council is trying to focus on 
the reason people find it difficult to transition from social welfare benefits to employment.  It 
has noted that unemployment levels remain consistently high in many communities around the 
country, especially in disadvantaged areas�  We need to invite the Minister to the House for a 
debate, particularly on how people can transition adequately and fairly from being in receipt of 
State payments to being able to contribute to the workforce�

04/07/2018G00400Senator  Gerard P. Craughwell: The Leader will know I have some interest in the position 
of the President�  I understand the Government is going to hold referenda later this year to tidy 
up the Constitution�  One of the places that it might consider tidying up is the nominations for 
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President.  It is held among the political parties.  This makes it very difficult for any citizen of 
the State to successfully seek a nomination�  I am not talking, of course, about myself because 
I will have no problem doing that�  I am talking about future elections�

(Interruptions).

04/07/2018G00475Senator Gerard P. Craughwell: Be quiet over there in Fianna Fáil�  You are a gutless 
shower who pulled out of it last week�

(Interruptions).

04/07/2018G00493Senator Gerard P. Craughwell: Do not give me any of that�

04/07/2018G00500Senator  Jerry Buttimer: This is very unpresidential�

04/07/2018G00600Senator  Victor Boyhan: He has to tie down his Council of State now-----

04/07/2018G00700Senator  Gerry Horkan: Careful now, careful now-----

04/07/2018G00800Senator  Terry Leyden: I think Senator Craughwell is overconfident.

04/07/2018G00900Senator  Gerard P. Craughwell: May I continue?  The Senator will not be on the Council 
of State if he is not quiet�

04/07/2018G01000An Cathaoirleach: With all due respects, the Senator invited comment�

04/07/2018G01100Senator  Gerard P. Craughwell: I will confine my-----

04/07/2018G01200An Cathaoirleach: By way of clarification, most Senators have an interest in the President 
but not too many of us want to run for office.  I am happy where I am.

04/07/2018G01300Senator  Gerard P. Craughwell: What I am talking about is extending the nomination 
process in order that there is an alternative route outside of the political system�  It is something 
that we might have a debate on with the relevant Minister after the summer break�  I am sure 
whoever is sitting in my seat will not mind taking up the issue on my behalf�

Last night we had what can only be regarded as a disgusting shambles�  A Bill was brought 
before the House and we understand from those who oversee these things that there is difficulty 
with it�  Somebody was shouting about Ireland being independent and all of that�  Is this Bill 
likely to end up before the European Court of Justice at some stage?

04/07/2018G01400Senator  David Norris: I hope so�

04/07/2018G01500Senator  Gerard P. Craughwell: What happened last night was outrageous�  It is even 
more outrageous that we are going to try to drive on�  I said it was the Minister’s Bill, but it is 
the Leader’s Government that will face the wrath of history for what it is trying to do here�  It 
really needs to step back and look at what is going on around it�  No support is worth that price, 
that it would sell its soul�

04/07/2018G01600An Cathaoirleach: I call Senator Conway-Walsh�

04/07/2018G01700Senator  Rose Conway-Walsh: I raise the issue again of the Versatis patches�  The Cathao-
irleach will know I have raised this issue many times in recent months�  I recognise that there 
has been something of a rowing back on this matter and that some adjustments have been made�  
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While I welcome those adjustments, there are still thousands of people in chronic pain who re-
ally need Versatis patches�  I want to give the House an idea of the plight of one of these people�  
Her name is Anne-Marie�  She is 49 years of age�  She says she has had rheumatoid arthritis 
since 1975�  Over the years, her condition has become chronic and she has had almost 40 sur-
geries, 13 of which involved joint replacements�  She has had both hips, both knees, both shoul-
ders, both elbows and several knuckles replaced�  Most recently, she has had revision surgery 
on her shoulder�  The other procedures included orthopaedic surgery, gall bladder surgery and 
so on.  She was only five years of age when she found out she had rheumatoid arthritis.  Given 
the amount of surgery she has had over the years and all the wear and tear on her joints, she 
had pain every single hour of every single day�  Given that she had been on opiates long-term, 
they do not work�  The Versatis patch gave her a great deal of relief when she was on it�  She 
has severe back and shoulder pain.  In recent days, she has begun to suffer from hip pain again.  
She also has problems with her kidneys and eyes�

For someone like that to be left in chronic pain, though she gets relief from the Versatis 
patches, cannot be right�  I am appealing to the Minister to give us an update or status report on 
Versatis patches�  I have asked many times for the decision to withdraw Versatis patches from 
the medical card scheme to be reviewed�  It is now time to review it�  We are many months into 
the blunt decision made�  I call on the Minister to come to the House to have a debate on this 
and to provide a true and accurate update on the situation relating to Versatis patches�

04/07/2018H00200Senator  Ivana Bacik: I propose an amendment to the Order of Business to defer consider-
ation of the resumed Committee Stage of the Judicial Appointments Commission Bill�  Anyone 
who was in the Chamber last night or who was observing the debate would have been struck by 
the extraordinary and somewhat farcical nature of the debate�  Those of us who were engaged in 
tabling amendments in good faith – I have tabled 20 amendments to the Bill – asked the Minis-
ter whether he had sight of the Group of States against Corruption, GRECO, report�  We know 
the report expressed significant concerns about the Government proposals in the Bill.  I was 
able to read into the record of the House certain excerpts from the as-yet-unpublished GRECO 
report�  At least, they are purported to be excerpts because no one can be sure what it is and we 
have not seen it yet�  The Minister made the extraordinary statement in the House that he had 
not seen the report�  It was unclear whether or how many people in his Department had seen it�  
He said he had not yet brought it to Government�  He said he would seek Government clearance 
to publish it at the earliest opportunity�  When we pressed him, the Minister said there would be 
a Cabinet meeting tomorrow, Thursday�  We understood this to mean that he would be able to 
seek clearance from Government tomorrow to publish the report�

I am proposing an amendment to the Order of Business�  It is reasonable to suggest to col-
leagues that we should not be asked to legislate in the dark�  We should not debate amendments 
without knowledge of the full content of the GRECO report or without full knowledge of what 
the Minister’s response will be when he eventually sees the report�  It is a most unsatisfactory 
state of affairs.  The House will sit late again tonight.  We were here until 11 o’clock last night.  
We got to amendment No� 3 because of the issue surrounding the GRECO report�  If we were 
simply to defer consideration of the resumed Committee Stage from today to enable us to have 
sight of the report when it is eventually republished, then we would be able to move things on 
far more swiftly and without the controversy that arose last night�

It is extraordinary for the Minister to state that a report is out that he knows of by a reputable 
Council of Europe body, the Council of Europe Group of States against Corruption�  The group 
has expressed or is reported to have expressed significant criticism about the Government pro-



Seanad Éireann

306

posals�  The excerpt I have is up to date as of 31 May this year�  Yet, the Minister has said he has 
not read it and only intends to seek clearance to publish it at the earliest opportunity, when we 
are halfway through Committee Stage�  We understand that the Minister wishes to have Report 
Stage next Tuesday, in less than a week�

It is utterly unsatisfactory to ask us to debate and draft amendments in this setting�  I ap-
peal to colleagues with any sense of decent and efficient procedure in this House to support the 
amendment to the Order of Business today�  I am grateful to those who supported it yesterday�  It 
is reasonable to request that we would not be asked to continue the debate on Committee Stage 
without sight of the GRECO report�  It is an important report that appears to be in the hands of 
many people�  Some of us have excerpts from it, but the Minister does not yet appear to have 
read it�

04/07/2018H00300An Cathaoirleach: Do I take it that your proposal for the amendment is that the Judicial 
Appointments Commission Bill, which is on Committee Stage, not be taken today, Senator?

04/07/2018H00400Senator  Ivana Bacik: Precisely�

04/07/2018H00500An Cathaoirleach: That is fine.  Senator Conway is next.

04/07/2018H00600Senator  Martin Conway: While we are debating important issues, there are many fami-
lies, especially in my constituency, who have no water at the moment�  Since last Saturday 
afternoon, the entire community of Fanore in north Clare has had absolutely no water – not a 
drop, not enough water for people to wash their hands�  In the past 24 or 48 hours, the people 
of Ballyvaughan in County Clare have been in a similar situation whereby they have no water�  
They do not even have water to wash their hands either.  I acknowledge and respect the effort 
that has been made by engineers and other staff of Clare County Council to resolve these prob-
lems and make water available�  However, I have no regard for the atrocious behaviour of Irish 
Water�  People from the villages of Fanore and Ballyvaughan have contacted Irish Water in the 
past 48 hours�  They have been told by the help desk or call centre that Irish Water did not know 
there was a problem or water shortage in the area�

I am a Member of the Oireachtas and I live in north Clare�  Yet, I have had no communica-
tion of any kind from anyone in Irish Water to indicate what is going on or to outline the time-
line for resolving the problems�  That is totally and utterly unacceptable�  The time has really 
come for every county to have an office with Irish Water written over the door where people 
who are paying for water, either through taxes or rates, as is the case with commercial interests, 
can walk in or ring up and discover the problem with their water pressure or the reason there is 
no water in their taps and when the supply will be restored�  I am asking the Leader to summon 
Irish Water to the House today to explain to Members of the Oireachtas exactly what is going 
on.  The audiovisual room is downstairs.  The officials can come in.  They held clinics here for 
long enough�  We have not seen sign nor light of Irish Water for the past two weeks since a crisis 
has developed in water�

04/07/2018H00700An Cathaoirleach: Is the Senator proposing an amendment to the Order of Business?

04/07/2018H00800Senator  Martin Conway: No, I am asking the Leader, through his good offices, to inter-
vene and try to get some communication for the people of Ballyvaughan and Fanore in County 
Clare specifically and for the other people of Ireland who are facing water shortages.  It is time 
Irish Water came out and explained this�
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04/07/2018H00900Senator  Keith Swanick: We have all been enjoying the unprecedented good weather re-
cently�  I want to mention the unsung heroes who once again keep us safe on a day-to-day basis�  
Just as it was during the bad weather we witnessed some months ago, the emergency services 
have been handling several weather-related crises of late.  The fire services are dealing with 
unprecedented gorse and grass fires.  The Irish Coast Guard is being called on multiple times 
each day as those swimming in the sea get into difficulties.  The health services are dealing with 
people who have suffered bad sunburn and heatstroke.  There are more cyclists and motorcy-
clists on the roads, which ensures that our first responders are kept busy.

Last week, I was contacted by Irish Water Safety informing me that the lifeguard station at 
Claycastle Beach in Youghal – I imagine the Leader is familiar with this – was broken into and 
lifesaving equipment was stolen.  The station was vandalised and sprayed with fire extinguish-
ers�  Lifeguards up and down the country are exceptionally busy�  They are under immense pres-
sure with the good weather and now they have to contend with thugs who would seek to destroy 
this vital equipment that is needed to save lives�  I call on the Leader to convey to the Minister 
for Justice and Equality the need to look after these people as they look after us�  I would like an 
update on when the Life Saving Equipment Bill will proceed to Committee Stage�  As we know, 
there has been great cross-party support for the Bill�  It would be great to see it back before the 
House soon�

04/07/2018H01000Senator  Paul Gavan: I want to raise the issue of hotel workers�  The Leader might recall 
that a couple of weeks ago I raised the fact we intended to have a meeting�  We had that meeting 
yesterday and I thank colleagues who attended�  We had a very good attendance from all parties 
except one�  Unfortunately, nobody from Fine Gael was able to attend, which was a huge disap-
pointment to the SIPTU delegation and the hotel workers who came along�  

I ask for a debate specifically on the issue of the VAT rebate and the €500 million we subsi-
dise hoteliers with each year�  I want to raise it because the money should be going to health and 
housing�  If we accept that the money has to keep going to hotels, at the very least the Govern-
ment should insist that the Irish Hotels Federation, IHF, engages with workers�  Standards in the 
vast majority of hotels are plummeting�  Only one hotel in Cork - the Imperial Hotel - still deals 
with workers on a collective bargaining basis�  There is only one such hotel in Limerick, which 
is the South Court Hotel�  The vast majority of hotels, under direct instruction from the IHF, do 
not deal with unions nationally or locally and do not attend the Workplace Relations Commis-
sion�  As a result, we have standards like this�  We heard from one of the workers yesterday in 
one of the biggest five-star hotels in the country that on an eight-hour shift she has to clean 30 
rooms on her own�  It is the industry “standard” that is being applied�  We have minimum wage 
jobs�  We got to the bottom of the skills shortages we hear about with regard to chefs�  The aver-
age wage of a chef in Ireland is €10 an hour�  Even the Department of Business, Enterprise and 
Innovation has acknowledged that the problem of the skills shortage arose because the industry 
will not pay the necessary rates of pay�  

I am asking for a debate because the Government has another opportunity to do the right 
thing�  It has consistently failed to do it in previous years despite it being highlighted by me and 
others�  The right thing to do is to tell the industry that before it is given the subsidy of €500 mil-
lion it should sit down and engage and work out a sectoral employment order to raise standards 
and conditions for everyone in the industry�  I ask that we have that debate as soon as possible�

04/07/2018J00200Senator  Michelle Mulherin: I want to highlight the alarming state of affairs which results 
in tens of thousands of roadworthy vehicles being prematurely scrapped every year�  It is a 
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growing phenomenon�  The rate at which it is happening this year means there will be a 129% 
increase on the number of vehicles scrapped last year�  The big concern is it is not driven by a 
road safety issue per se, because all vehicles on the road have to have a certificate of roadwor-
thiness, but by the fact insurance companies are universally refusing cover or quoting exorbitant 
premia for vehicles that are ten years old or older�  The consequence is it is not economically 
viable to insure them and people have to replace their vehicles�  Something stinks in this regard�

From an environmental point of view, it takes a lot of energy and carbon emissions to pro-
duce a vehicle�  We have an NCT system in place to ensure vehicles are roadworthy�  If we 
accept a vehicle is roadworthy, we have to be concerned if cars are being put off the road by 
insurance companies because it does not suit their agenda�

04/07/2018J00300Senator  David Norris: Hear, hear�

04/07/2018J00400Senator  Michelle Mulherin: There is another issue�  Many people who have older ve-
hicles cannot afford to buy newer vehicles.  In rural Ireland a car is not a luxury, it is a necessity 
because we do not have public transport.  When many youngsters get their first car, they get an 
older vehicle�  The issue has to be examined�  The Minister of State, Deputy D’Arcy, has to look 
into it and he needs to come to the House�  I would like him to investigate if there is collusion 
between the big insurance companies and the motor manufacturers because this seems to favour 
the motor manufacturers�

Another issue, which has been well highlighted, is the number of imports from the UK�  If 
people are replacing their second-hand vehicles with imports, VRT is not generated by the State�  

Conor Faughnan comments on motoring matters on behalf of the AA on the radio and in 
the media all the time�  He represents the AA, which is a big player in the insurance industry�  I 
would like him to set out that there will be no impediment to people with vehicles that are ten 
years old or older obtaining insurance from his company at least and to shine some light on 
what is happening here�  

I compliment Autobiz, which is the motor trade monthly magazine, on fighting this cam-
paign because it is not good for local economies�  There are serious questions to be answered�  

A series of insurance issues have been raised in the Chamber in recent weeks�  I would like 
the Minister of State, Deputy D’Arcy, to come in and deal with them�

04/07/2018J00500Senator  David Norris: I second Senator Bacik’s amendment�  She made the arguments 
extremely well�  I point out to the Government that the GRECO report will not go away�  It will 
land with a splat and the criticisms will be out there to be reckoned with�

I refer to comments the Taoiseach made in New York about the media�  He was perhaps a 
little ill-advised to align his views with those of President Trump but when he said the media 
was not interested in the truth but in the story he was 100% right�  I laughed when I heard them 
all twittering and screaming on RTÉ radio this morning about it�  It was a complete nonsense�  
The media get into hysteria at the slightest criticism of them�  From my experience, they lie 
and lie and lie again�  During the presidential election RTÉ, the national broadcaster, allowed 
a woman to say on air that I advocated parents having sex with their own children�  The Sun 
newspaper said I abused the Seanad to get passports for lovers�  Both were absolutely damnable 
lies and I could give the House 20 or 30 other lies�  They were not interested in the truth; they 
were interested in the story and they did not give a damn if they lied�  I am one of the few people 
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prepared to stand up and say this�  I know the media will gut me over it but that is the way they 
behave�  I have to laugh at them getting into a hysterical twitter because the Taoiseach said they 
are interested in the story and not the truth�  The other thing is he said it at a private lunch�  There 
is no such thing as a private lunch nowadays because people have their telephones out and they 
are recording and filming and all the rest of it.  It is all right for somebody like me who does 
not give a damn what he says because I always try to tell the truth and I do not care whether it 
goes down well or badly�  

I will also address the point raised by Senator Craughwell about the presidential election 
and the nomination process�  He is 100% right�  The political parties have it all sewn up�  It is 
grotesquely wrong and unfair, and militates against the private individual�  At the Constitutional 
Convention, I got a motion through broadening it and allowing the ordinary people of Ireland to 
have a say in the process�  It went through by 98% of the vote, by far the highest of any vote in 
the Constitutional Convention�  The Government has ignored it�  It is about time we look at the 
Presidency and revise both the nomination procedures and the financial provisions which also 
favour the political parties over the private individual�  The citizens of this country are entitled 
to a fair whack�

04/07/2018J00600Senator  Maria Byrne: I will raise the issue of Shannon Airport and its collaboration with 
ESB on the plan to reduce its carbon emissions�  Climate change is something we are all very 
concerned with�  Over the next 18 months the airport will bring down its electricity use by over 
a third, which is welcome�

There was a report on small breweries in The Irish Times today�  Their drinks have become 
popular, especially in local pubs�  It is alleged that the bigger breweries are paying publicans 
not to stock a large supply of drinks from smaller breweries�  I have been contacted by a local 
brewer in Limerick who is concerned�  The commission investigated the report and said this is 
not happening.  My local brewer does not agree with the findings.  Local brewers are coming 
up against a brick wall trying to get some local pubs to stock their goods�

It is time we bring in the Minister to have a debate and make him see there is an issue here�

04/07/2018K00200Senator  Jennifer Murnane O’Connor: I was appalled at the revelations at the Committee 
of Public Accounts yesterday that Sammon Contracting received 98% of the payment it was 
owed under the public private partnership contract but none of the payments were passed on to 

the subcontractors�  Ever since the umbrella company Carillion collapsed earlier 
this year, this has been a mess�  Carillion collapsed, Sammon went into examiner-
ship and these contractors were never paid�  This is nothing short of disgraceful�  

Where is the accountability?  The contractors deserve good pay for good work�  They worked 
hard for it and they should not lose out�  They have families and employees to support and a 
future to protect, and we have to do something�

I am utterly disappointed with the news that yet again, Carlow has been left at the bottom of 
the list to have promises delivered�  While contractors are now in place at two Wicklow schools 
and one Wexford school for work to be completed in September, Carlow was scheduled for 
December�  I have spoken about our case for a long time and it is frustrating to see Carlow left 
with a longer timeframe, despite 90% of the school being complete�  A December completion 
date is better than none but it is unfair on the new secondary school students to have to uproot 
halfway through their first year in a new school and a new system.  I am not happy with any of 
this�  I want the Minister for Education and Skills to explain how we can pay someone for a job 

12 o’clock
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not done�  This is taxpayers’ money and there are subcontractors who have not received a penny�

04/07/2018K00300Senator  Tim Lombard: I will follow on from the theme raised by Senator Conway on the 
issue we have with water restrictions�  We have had an exceptionally dry period over the past 
four or five weeks and the knock-on effect of the dry period is that wells and water systems 
throughout Ireland are under pressure�  In my part of the world places such as Nohoval and Rob-
ert’s Cove are under pressure, as are major towns such as Clonakilty where there were water 
restrictions last night from 11 p�m� to 7 a�m�  This will be a big issue�  Having water restrictions 
in place in early July means we will have at least six to eight weeks of real water issues in my 
part of the world�  Traditionally we are used to having an issue in August if we have had a dry 
summer�  This is six weeks earlier than ever anticipated�  I am very concerned about what will 
happen, not alone with regard to our tourism trade and busy towns but also the agricultural com-
munity, which depends on water for very obvious reasons as they have to feed their animals�

This is a crisis we have to manage over the next eight or nine weeks�  I do not see any major 
change in the weather going forward and a long-term plan has to be put in place to ensure water 
systems can survive the next eight or nine weeks�  At present we are sending tankers to many 
of these places�  Clonakilty and Nohoval have received tankers�  These tankers are augmenting 
the supply, which is very positive�  We need to put in place a real campaign to start monitoring 
water and to ensure there are no leakages�  We must also ensure there is no waste of water�  The 
public needs to be informed on an hourly basis on the water levels required in order that we 
can actually survive the next five or six weeks.  In the long term, we need real investment in 
these places to ensure we have a water supply in order that these towns can develop and, more 
importantly, the water systems required for the future are put in place so that when we have dry 
weather like this, we will not have the crisis we have at present�

04/07/2018K00400Senator  Brian Ó Domhnaill: I wish colleagues such as Senator Craughwell who are 
contemplating a presidential election every success in the coming weeks, including my good 
colleague from Cavan, an Ulster man, Senator Wilson, who is contemplating a run for the presi-
dential election�  I know he has much deliberation to do�

04/07/2018K00500Senator  Gerard P. Craughwell: At last�

04/07/2018K00600Senator  Brian Ó Domhnaill: I am announcing it for him�  At last he is declaring�  I want 
to wish him well this morning�

04/07/2018K00700Senator  Jerry Buttimer: Are they on the same panel?

04/07/2018K00800Senator  Brian Ó Domhnaill: On another issue, yesterday I voted to support the Judicial 
Appointments Commission Bill being debated and I will do the same today�  The reason for 
it is not that I have been captured or bought by any politician or Government Minister�  I do it 
because I firmly believe it is the right thing to do.  International comparisons should be used, 
and all of the international non-legal research that has been carried out by academics who are 
not linked to the legal profession has shown that having a lay majority for judicial appointments 
works�  It works in England and Scotland, where the chair is independent�  It is the right course 
of action to take�

04/07/2018K00900Senator  David Norris: The Birmingham Six and the Guildford Four-----

04/07/2018K01000Senator  Brian Ó Domhnaill: Yes there are people with concerns and that is only right, but 
I think the manner in which we lay out those concerns should be discussed on Committee Stage�
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Much has been said about the latest GRECO report�  I have not read it but I read the previous 
GRECO report�  It was overwhelmingly supportive of the current strategy by the Government 
on this legislation�  It recommends a lay chair to provide balance and independence�  That was 
the GRECO position in 2014�  I would be very surprised if GRECO has changed its viewpoint 
so substantially, as has been inferred by other Members�  Some people say Independent Mem-
bers were bought�  I certainly was not bought�  Nobody approached me to support the Bill�  I am 
doing it because I believe it is the right thing to do.  I believe the highest office in the land, the 
Judiciary, which makes laws as well-----

04/07/2018K01100Senator  David Norris: The President is the highest office in the land.

04/07/2018K01200Senator  Brian Ó Domhnaill: -----should not be in any way captured by any political party�

04/07/2018K01300Senator  Máire Devine: Hear, hear�  Well said�

04/07/2018K01400Senator  Joe O’Reilly: I wish my colleague from Cavan, Senator Wilson, well in his presi-
dential endeavours�  I have known him down the years and he has a presidential gait�

04/07/2018K01500Senator  Gerard P. Craughwell: I thought you were backing me�

04/07/2018K01600Senator  Joe O’Reilly: We also wish Senator Craughwell well but we get parochial on 
these questions�

04/07/2018K01700An Cathaoirleach: I know there is a heatwave and we might be in the silly season�

04/07/2018K01800Senator  Joe O’Reilly: To briefly return to Senator Wilson’s situation, he does have a presi-
dential demeanour and gait so it is a good start and I wish him well�

04/07/2018K01900Senator  Diarmuid Wilson: Thank you�

04/07/2018K02000Senator  Joe O’Reilly: Everyone in the House is thoroughly enjoying the good weather and 
why would we not?  It is a unique Mediterranean-type weather experience here�  Like everything 
else it presents its own problems�  There are real issues in the agricultural sector�  There was a 
very good piece on the RTÉ news last night about the difficulties grain farmers along the south 
have�  In the area where I live, there is a real issue with water shortages for farmers in Cavan 
and Monaghan�  There have been challenges in a number of incidences�  There is a challenge 
with the growth of a new cut of silage and in some instances, there are challenges with crop 
growth�  There will be a challenge with getting alternative feed for cattle and drawing water in 
some instances�  I ask the Leader to invite the Minister for Agriculture, Food and the Marine to 
the House as a matter of urgency to discuss a raft of very specific strategies to be looked at to 
deal with shortages and the problems confronting agriculture�  We need to know that Teagasc 
is on board and that the Department is completely on board�  We do not want to anticipate such 
things, but it may be necessary, unfortunately, in the end to give a form of fodder relief to farm-
ers and that cannot be shirked from if it has to happen�  Will the Leader considering this as a real 
priority issue?  There are people suffering the downside of what is a wonderful weather spell.  
Neighbours of mine throughout Cavan and Monaghan are having bad experiences�

04/07/2018K02100Senator  Fintan Warfield: I feel somewhat locked out of the conversation about nominat-
ing presidential candidates, considering the Irish people’s disappointing decision to keep it to 
those who have reached the age of 35 years�  Senator Ruane would make a wonderful president�

I have been meaning to raise the issue of street art for some time�  It adds to the vibrancy of 
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our cities and towns�  My sense is the public art created for the ESB boxes around the city has 
been popular�  I only wish that the artists themselves were rewarded and paid properly for that 
work.  Recently an order was given by Dublin City Council that a number of very high profile 
murals be taken down or greyed out, in spite of consent being given by the owners of the prop-
erty for the artist to paint the gable end�  Places such as Waterford have festivals that champion, 
encourage and elevate street art and facilitates the work of artists�  This work does not appear 
out of thin air�  It is the result of many artists toiling together behind the scenes� 

I welcome the formation of a new collective of street artists called Subset, who are ask-
ing for more clear rules and regulations in Dublin City Council�  Subset referred to a lack of 
infrastructure and designated areas for street art, which make the endeavour essentially next to 
impossible�  I think it is time that we have ministerial guidelines for local authorities regarding 
street art, murals and busking�  I accept that perhaps a Commencement matter with the Minister 
might be more appropriate, but I would appreciate a response from the Leader�

04/07/2018L00200Senator  Kevin Humphreys: Having listened to people talk about the water crisis, some-
times I think it is like crocodile tears�  Climate change is a reality and one must take a holistic 
approach�  Last night the Heritage Bill was voted through the Dáil, which means grubbing and 
upland burning can take place now�  There is no point in saying that it is terrible to have a water 
crisis unless one actually addresses climate change in a holistic way�  Unfortunately not every-
one is prepared to go down that road�

On the Judicial Appointments Commission Bill, I must say that something stank last night�  
The Minister who was in the Chamber said he had not read the GRECO report�  Then he was 
able to turn around to Senators and say there will be no earthquake when one reads it�  After 
sustained pressure he said that he would bring the report to the Cabinet�  Cabinet papers were 
circulated several days ago�  Is he bringing it as a matter of urgency?  He had not obviously 
planned to bring it to the Cabinet at present because at the very least what would be expected of 
any Minister from any party is that he or she would have read the papers he or she circulates to 
Cabinet before they are circulated�  

GRECO is the Council of Europe’s Group of States against Corruption and has issued a 
report, but we have not seen it�  I believe we were being misled in the Chamber last night�  It 
is a case of getting this through at all costs�  My party has always acknowledged that there are 
some good elements in the proposals and we need to debate and discuss them, but we cannot 
do that in the dark�  At the very least, the full facts should be put in front of us�  I will take the 
Minister at his word, that he will bring this report to Cabinet tomorrow; that he will seek pub-
lication and then it will be circulated�  There is an onus on the Seanad to say that we will not 
take Committee and Remaining Stages until we have had an opportunity to consider the report, 
the Government’s viewpoints and to ensure that the amendments to the Bill take account of the 
GRECO report�  I think there is an onus on us to do that�  We have a responsibility to do that�  
The courts are one of the pillars of our democracy�  We have seen the Northern Ireland Assem-
bly being taken down as a consequence of “cash for ash”�  This is more important than cash for 
ash�  This is one of the foundations of this State that has served us so well�  We as legislators 
have a responsibility to ensure any changes in our court services are the best they can be�  I will 
be supporting the amendment to the Order of Business�

04/07/2018L00300Senator  Aidan Davitt: Recently I had cause to drive to the west and to the very south point 
of the country in the same week�  By the time my journey was over, I was really depressed by 
the decline in the villages and rural areas.  I do not have to go to such far flung places as I can 
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see it in my own county where the villages are passed by and closed down�  The shop fronts 
remain but the shops are closed�  This has not happened by chance�  In the past 20 years several 
Governments have orchestrated an oppressive national planning framework and spatial strate-
gies and foisted them on people�  This was supposed to save rural areas but it is killing rural 
areas, which have been decimated�  In the past ten years some 17% of the houses built in the 
country have been one-off houses.  Large scale development is non-existent.

I call on the Minister to liaise with county managers and ask them to interpret the county 
development plans to assist and help those applying for permission for a one-off house.  Many 
county managers stand behind their county development plans to deter planning permission�  
This should not be the case nowadays where people cannot start a home�  If one is living in 
Dublin, Galway or Cork or a metropolitan area one could hope to buy a house but if one is liv-
ing in Mullingar, Athlone, Ballina or Letterkenny where it is not viable for developers to build 
a house, houses are not being built�  The only tool that people have is when the county manager 
loosens up the planning regulations to help people and allow one-off planning permission.  Lo-
cal authorities should be trying to assist people who apply for planning permission and give 
them a chance to move on�  This would allow them to start a family and give them hope�

04/07/2018L00400Senator  Máire Devine: Senator Humphreys is correct that the Judiciary and the Courts 
Service is a pillar of our democracy�  However, it is an elitist area of our democracy and I concur 
and thank Senator Ó Domhnaill for putting it succinctly this morning�  The noise that is being 
caused about GRECO as an important report does not take away from the fact that the Bill is 
for the reform of the elitist Judiciary and it will make the courts and the law available to the 
ordinary Joe and Josephine Soap in this country�  That is why I will support it�

04/07/2018L00500Senator  David Norris: Time was when you lot were shooting them�

04/07/2018L00600Senator  Máire Devine: I want to raise the disappointment with HIQA�  HIQA has written 
15 reports on the different centres for people with disabilities throughout the country.  Unfortu-
nately Cherry Orchard in my area of Dublin South-Central in Ballyfermot has been taken off the 
register of approved centres for people with disabilities�  It is two separate houses in the Cherry 
Orchard campus and it has been taken off the register for major non-compliance with standards.  
What was very concerning was the procedure in regard to what we term “do not resuscitate”, 
DNR�  This was not discussed with the patients or their families and yet DNR was in their notes 
and a few of the patients were not resuscitated to the surprise of the family because they had 
not realised that this decision was made.  The other issue was in regard to the finances of the 
patients and whether there was proper oversight and record keeping�  They set up a new records 
system but when HIQA went to look at it, the actual record book was completely blank�  The 
third area was healthcare infection procedures�  The Minister could respond, in particular, to the 
deregistration of this centre for people with disabilities, which is one of the most vulnerable�

04/07/2018M00200Senator  Robbie Gallagher: We are all aware of how closed-circuit television, CCTV, sys-
tems can assist to identify criminals and to deter criminals in the first instance from committing 
assaults and other crimes in towns and villages�  Over the past three or four years €3 million 
has been allocated to the installation of CCTV in our towns and villages, but unfortunately only 
four applications have been approved to date.  The low number is worrying and clearly signifies 
we have a problem that needs to be looked at�  People are sick and tired of assaults and antiso-
cial behaviour, including littering.  The benefit of CCTV systems particularly in urban areas is 
immeasurable�  It can assist gardaí, who are short in numbers, in their role�  A light should be 
flashing over the low uptake level.  Clearly communities want this but unfortunately the appli-
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cation process is too cumbersome and applicants are walking away from it�

There is another issue with GDPR�  The County and City Management Association, CCMA, 
has instructed all councils not to process applications because apparently there is an issue with 
who holds the data and who the data controller is�  For example, if a camera is mounted in a 
Garda station an issue arises as to who the controller is in that case�  There has been an impasse 
for some time and in the meantime assaults, littering and burglaries are all taking place through-
out the country�  The Minister needs to get a hold of the issue�  I ask the Leader to invite the 
Minister to the House so that we can discuss the scheme in general�  He might be in a position 
to inform us that he has the GDPR issue resolved to the benefit of everyone.

04/07/2018M00300An Cathaoirleach: An Seanadóir Wilson is the last man standing�

04/07/2018M00400Senator  Máire Devine: El presidente�

04/07/2018M00500Senator  Diarmuid Wilson: Notwithstanding what my good friend and colleague, Senator 
Ó Domhnaill, has suggested this afternoon, I am quite happy and honoured to be a Member 
of this House and have no intention of moving out of it for some time to come�  Hopefully my 
electorate will agree with me on that�

I support Senator Bacik’s proposed amendment to the Order of Business on the Judicial 
Appointments Commission Bill which is before the House�  I sat through more than four and a 
half hours of debate up to 11 o’clock last night where we discussed amendment No� 3, which 
in essence was the first amendment because amendments Nos. 1 and 2 were ruled out of order.  
During that time as the debate progressed, it became increasingly evident that there was some-
thing amiss with this legislation�  I alert colleagues who may have concerns but who have given 
a commitment to support this legislation that there is an international report in the Department 
of Justice and Equality-----

04/07/2018M00600Senator  Kevin Humphreys: Or the Department of Transport, Tourism and Sport�

04/07/2018M00700Senator  Diarmuid Wilson: ----- which the Minister says - I have no reason to doubt him 
- he did not read�  He only agreed to bring it to Cabinet tomorrow when he was pushed by col-
leagues on all sides as to when he would do this�  However, he was able to clearly state that 
nothing in the report would have any negative impact on the legislation before us�  If that is the 
case, I ask the Leader at this the 11th hour before the legislation comes back before us to contact 
the Minister’s office and suggest to him that it is the opinion of the majority of this House that 
the Committee Stage of the Bill should not progress until we have clarification on this report.  I 
repeat that there is an international report on the proposals in this legislation in the Department 
of Justice and Equality�  We know how that Department deals with reports, emails etc�  I will 
say no more on that�

04/07/2018M00800Senator  Jerry Buttimer: I welcome Senator Wilson’s clarification of his intention.  I hope 
he remains in this House�  To have one Member of the Opposition running against another for 
the position of President would be unbelievable�  The Senator would make a wonderful Presi-
dent�  I had the honour of studying with him and I know he is a man of high values and morals�  
I hope he will one day run for the Áras�

I thank the 20 Members of the House who contributed on the Order of Business�  I am not 
sure if it is the hot weather or the impending summer recess, certainly the octane level has 
reached a new high�
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I join Senator Ardagh in expressing my disappointment, as I did last week, on the energy 
price increase�  Of course, we have an independent regulator�  As the Senator will realise, the 
Government extended the fuel allowance, which can be paid in two lump sums�  It is worth 
recognising that the price hike is due in part to wholesale energy costs�  Car users will have 
noticed that the cost of petrol and diesel has also increased�  People who have a legitimate issue 
paying for fuel should in the first instance talk to the Department about the supplementary wel-
fare allowance scheme which allows them to avail of money for heating�  It is a supplement that 
can be paid to a person who lives alone�  We should make people aware of it because the points 
Senator Ardagh raised are valid and should not be dismissed�  Equally we should ask people to 
engage with the community welfare service�

The Senator made a point about the transition from State payment to work, on which we 
have done a lot of work�  People with an issue have an avenue available to them�  We need to 
inform and educate people on it�  The transition from being out of work to being back at work 
can be difficult for people and I concur with the Senator on that.

Senators Craughwell, Bacik, Norris, Ó Domhnaill, Humphreys, Devine and Wilson made 
reference to the debate on the judicial appointments Bill�  The Government’s position has not 
changed�  I have proposed the Order of Business and I do not intend to accept Senator Bacik’s 
amendment�  I understand where she is coming from�  I know Senator Craughwell has left�  The 
use of language is also important�  We are Members of the Upper House and I will not use de-
rogatory words, like Senator Craughwell�  We are all here to debate an issue�  We can debate its 
rights and wrongs, its merits and demerits�  The Minister for Justice and Equality has brought a 
Bill to the House�  He has made amendments to the Bill and if the Bill needs further amending, I 
am sure he is open to engaging with Members�  Regarding the tenor of what is being said, Sena-
tor Ó Domhnaill put it very well�  The Bill is about increasing judicial independence through 
reforming and transforming how judges are appointed�  It is about transparency�  

04/07/2018M00900Senator  David Norris: It is just about the person�

04/07/2018M01000Senator  Jerry Buttimer: It is not�

04/07/2018M01100Senator  David Norris: It is�

04/07/2018N00100Senator  Jerry Buttimer: It is not�

04/07/2018N00200Senator  David Norris: Of course it is�

04/07/2018N00300Senator  Jerry Buttimer: It behoves the father of the House to debate the matter in a man-
ner that befits the Bill, based on the information about the Bill not on a personality.

04/07/2018N00400Senator  David Norris: It is limited information because the Government is considerably 
limited�

04/07/2018N00500Senator  Jerry Buttimer: It should not be on the personality issue�  The Bill has been 
amended as it has gone along�  If there are other changes to be made, then let us make them but 
let us not do so in a manner that is about a particular Minister or person�  Let us have the debate 
about the issues relating to and aspects of the Bill�  We will have that debate, subject to the result 
of the vote on the Order of Business�

04/07/2018N00600An Cathaoirleach: A vote will resolve the issue one way or another�
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04/07/2018N00700Senator  Jerry Buttimer: That will resolve it�  I am not accepting the amendment�

Senator Conway-Walsh raised the issue of the Versatis and Anne-Marie’s story, which she 
told, is disturbing�  The Minister for Health and the HSE have been before the Joint Committee 
on Health�  Clarity is needed�  It might be best for Senator Conway-Walsh to table a Commence-
ment matter�  The issue she raises is important�

Senators Conway, Lombard, O’Reilly and Humphreys raised the issue of water�  I cannot 
summon Irish Water to the House�  Senator Conway made a very good point, however, in that 
Irish Water did run a clinic in the previous Oireachtas�  Perhaps it should consider resuming that 
clinic because it gave Members an opportunity on behalf of their constituents to raise matters 
around water supply�  As Senator Lombard said, we are having an exceptionally dry spell there 
are issues regarding water�  We receive updates from Irish Water by email�  It has a Members’ 
help desk which responds quite quickly to queries�  As Senator Reilly said, farmers face chal-
lenges in terms of growth and fodder for cattle�  I hope that the water pipe repair work hap-
pening in Fanore and Ballyvaughan in County Clare will be completed�  I agree with Senator 
Humphreys that we need - collectively and collaboratively - to tackle and face up to climate 
change�  We seeing in our country now four distinct weather periods or seasons that we perhaps 
did not have before even though we had four seasons�  It is not going to go away and we need 
to address that matter collectively�

I concur with Senator Swanwick about the thuggery taking place in some parts of the coun-
try involving damage to property and equipment of the Civil Defence and lifeguards�  These 
groups make a great contribution to our safety�  No words of mine will describe the thugs that 
treat people so badly�  I do not have an update on the Life Saving Equipment Bill 2017�  I will 
not be a barrier to the Senator having it brought back to the House and I hope the Department 
will engage with him on that�  I have worked with him on other Bills and the one that is coming 
before the House this week.  He will not find me wanting in respect of this matter.

Unfortunately, I was not able to meet Senator Gavan’s delegation yesterday�  He is right 
about the hospitality sector that it is important that people are treated properly in respect of 
wage and working conditions�  I am an advocate of collective negotiation and bargaining�  I 
disagree with them, however, on the 9%�  That was a very good decision on the part of the previ-
ous Government.  Not only does it benefit the hotel industry, it also benefits the service industry.  
Are we saying to the hairdressers of Ireland that we will put their prices up and force them to 
question whether they take people on or let them go and increase the prices to customers?  It af-
fects more than the hotel industry�  I understand the Senator’s point but there is a bigger picture 
and this benefits many different sectors of our economy.  The Irish Hotels Federation should and 
must engage with workers�  I have never deviated from that view�

Senator Mulherin raised the issue of premature scrappage of cars�  Her point about the dif-
ferent ways people use cars is important�  The Council Directive 2000/53/EC on end-of-life 
vehicles govern this area�  Senator Mulherin’s points on this are very pertinent and valid and I 
would be happy to invite the Minister to the House�

Senator Norris referred to the Taoiseach’s comments on the media�  I was not present�  The 
Taoiseach’s spokesperson said that his comments were taken out of context and quoted selec-
tively�  We do need to have an independent media�

04/07/2018N00800Senator  David Norris: Yes, telling the truth�
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04/07/2018N00900Senator  Jerry Buttimer: We need to have a media that will hold people to account�  Sena-
tor Norris is correct that with the number of members of the media tweeting and commenting, 
one would swear they were immune from criticism themselves when that is not the case�

04/07/2018N01000Senator  David Norris: Yes�

04/07/2018N01100Senator  Jerry Buttimer: We need to have a fair and balanced media�

04/07/2018N01200Senator  David Norris: Absolutely�

04/07/2018N01300Senator  Jerry Buttimer: To be fair, we are well served by the majority of our journalists 
who are people of integrity and of the highest calibre but they are not immune from being to 
held to account or criticism themselves�  I smiled when I listened to ‘Morning Ireland’ earlier�  
I also smiled when I read about the matter on Twitter�  However, I was not at the Taoiseach’s 
event�  We live in a society where we are all open to being held to account�  That is the way it 
should be and we do need to have an independent strong media that holds us all to account�  I 
am all for that�

Senator Byrne referred to Shannon Airport�  I commend those in Shannon Airport working 
with the ESB on the reduction in carbon emissions and reducing electricity usage by one third�  
I agree with the Senator that we are benefiting from small craft breweries emerging.  Deputy 
Alan Kelly has a Bill before the Dáil which will come into the Seanad before the recess�  It is 
unacceptable that the bigger brewery can have a monopoly�  We need to support our small craft 
beer industry�

Senator Murnane O’Connor raised the very important issue of the Carillion schools and 
Sammon�  The contract was awarded to the company and it has the obligation and duty to look 
after the subcontractors but I agree with her that it is unacceptable that many subcontractors, 
small people employing one or two or even working on their own are being treated the way 
they have been treated�  I fully concur with her on that�  I have met several subcontractors who 
have been engaged in work at the schools to which the Senator referred�  One contractor liv-
ing in Cork has had to let people go�  That is a disastrous consequence of a decision which we 
all thought was a good one and we have seen what happened�  The examiner is negotiating or 
engaging with the creditors.  That is of no real benefit or solace to the subcontractor but the 
Senator is right to raise the point�

Senators Craughwell, Warfield, Wilson and Senator Norris, who did so half jocosely, half 
sincerely raised the matter of the Presidency�

04/07/2018N01400Senator  David Norris: I was completely sincere�

04/07/2018N01500Senator  Jerry Buttimer: I know�  I said that�  The nomination process for the presidency 
is laid out in the Constitution.  Senator Warfield will see it is available for any Member over a 
certain age to get a nomination by-----

04/07/2018N01600Senator  David Norris: The Government should listen to the Constitutional Convention�

04/07/2018N01700Senator  Jerry Buttimer: Let us await the decision of An tUachtarán on whether he is go-
ing to run again or not�  Then we might have a debate on who should run against him or not or 
who will or who might not run.  There are always difficulties in the nomination process, wheth-
er internal to a party or an independent grouping�  Democracy involves elections, whether for 
the presidency, the local authority, the European Council, the Dáil or Seanad�  I would certainly 



Seanad Éireann

318

welcome an election contest for the presidency�  We should be afraid of that�  Whether it is right 
or not is a different matter.  Some members of the media will say Michael D. Higgins should be 
let run on his own�  Others will say he should be opposed and do we want the cost of an elec-
tion�  I do not think we can put a cost on democracy�  A price should not be put on democracy�

I join Senator Warfield in congratulating those involved in street art, not just in Dublin but 
also in Cork�  The Reimagine Cork group did a wonderful job transforming the streetscape and 
public realm in Cork�  I fully welcome the start collective that has been put in place�  It does add 
vibrancy to the city and I would be happy to work with the Senator to ensure that we recognise 
the different groups.  Sometimes the decisions of local authorities on the erection of hoardings 
or murals baffles those of us who are not planners or architects or engineers or urban planners.  
Sometimes we should just allow people to be creative�  In White Street in Cork, we have a se-
ries of walls where those who engage in graffiti go in and do their work.  It is very creative and 
artistic�  It might not be to everyone’s taste but it is a space where young people in particular can 
go�  Reimagine Cork has transformed the streetscape and I congratulate the volunteers�

Turning to Senator Humphreys, the Committee on Procedure and Privileges, CPP, of the 
Seanad agreed yesterday to the request from the Dáil regarding a climate change committee�  It 
is important and we will endeavour to take it seriously�  Senator Mulherin has been very strong 
within our party in terms of promoting measures against climate change�  She has been a great 
advocate in that regard�  I would love to travel around the country with Senator Davitt�  I would 
love to get into the car with him�

04/07/2018O00200Senator  Aidan Davitt: It would be a great experience for both of us�

04/07/2018O00300Senator  Jerry Buttimer: It would be great�  I could point out to him-----

04/07/2018O00400Senator  Gerry Horkan: A one-way ticket�

04/07/2018O00500Senator  Brian Ó Domhnaill: Senator Horkan has some self-interest�

04/07/2018O00600Senator  Gerry Horkan: The Leader had better move on swiftly�

04/07/2018O00700Senator  Jerry Buttimer: I will point out two things�

04/07/2018O00800Senator  Aidan Davitt: Senator Horkan is canvassing already�

04/07/2018O00900Senator  Jerry Buttimer: The first is the failed national spatial strategy of Fianna Fáil, with 
its hubs, spokes and gateway towns�

04/07/2018O01000Senator  Aidan Davitt: It was the national development plan�

04/07/2018O01100Senator  Jerry Buttimer: The second is the €116 billion from Project Ireland 2040-----

04/07/2018O01200Senator  Aidan Davitt: I did not start talking about the Minister for Housing, Planning and 
Local Government, Deputy Eoghan Murphy�  Fair is fair�

04/07/2018O01300Senator  Jerry Buttimer: -----that we will be investing�

04/07/2018O01400Senator  Aidan Davitt: That is over the last 20 years�

04/07/2018O01500Senator  Jerry Buttimer: I would also be happy to show the Senator-----

04/07/2018O01600Senator  Aidan Davitt: I said over the last 20 years�  That is a cheap shot�
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04/07/2018O01700Senator  Jerry Buttimer: -----proposals-----

04/07/2018O01800Senator  Lorraine Clifford-Lee: We could show Senator Buttimer all the homeless fami-
lies�

04/07/2018O01900Senator  Jerry Buttimer: -----that the Government has, such as the living over the shop 
scheme, enhancing the public realm-----

04/07/2018O02000Senator  Lorraine Clifford-Lee: How many people have availed of those?

04/07/2018O02100Senator  Jerry Buttimer: I would be happy to do that�

04/07/2018O02200An Cathaoirleach: The temperature is hot enough, I ask the Leader not to raise it any fur-
ther�

04/07/2018O02300Senator  Jerry Buttimer: I am trying to assist�  Senator Davitt is right that local authorities 
and local representatives must work to ensure that we protect our towns and villages because 
they are the lifeblood of rural Ireland�  To be fair to the Minister for Rural and Community De-
velopment, Deputy Ring, he has a programme of work and he is engaging with it�  There needs 
to be a collaborative approach�

On Senator Devine’s question, I only heard a snippet regarding the report on Cherry Orchard 
that is emerging from the Health Information and Quality Authority, HIQA�  It is a concern�  
The report needs to be implemented�  I refer also to the issues raised in respect of resuscitation, 
engagement and communication�  It is a source of worry�  Senator Devine works in the area and 
I am involved myself�  This is one that we need to get right�  It is not just about resources, it is 
also about a combined effort on resourcing, communications, staffing and engagement.  To be 
fair, we are very lucky that the vast majority of the facilities and homes that people live in are 
of an impeccable standard�  However, the points Senator Devine raised need to be worked on�  
I would be happy for the Minister to come to the House to discuss the report�

Senator Gallagher comes in with the hard question at the end nearly every day�  He raised 
the issue of CCTV today�  The Government committed €1 million last year and this year to the 
project�  There have been four CCTV projects commenced, four are awaiting approval and 14 
more are going to be approved�  The Senator’s point on the issue of data protection is one that 
is exercising the local authorities because they will be the data controllers�  There must also be 
engagement with the local joint policing committees and the councils�  We should not be putting 
bureaucracy in the way of CCTV equipment being erected�  That is the point Senator Gallagher 
is making and I agree with him�

The final point I will make is that while I understand where Senator Bacik is coming from, 
I will not be accepting her amendment to the Order of Business�

04/07/2018O02400An Cathaoirleach: Senator Ivana Bacik has moved an amendment to the Order of Busi-
ness: “That No� 4 not be taken today�”  Is the amendment being pressed?

04/07/2018O02500Senator  Ivana Bacik: I am pressing the amendment�

Amendment put� 

The Seanad divided by electronic means�

04/07/2018P00200Senator David Norris: Under Standing Order 62(3)(b) I request that the division be taken 
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again other than by electronic means�

Amendment again put:  “That No� 4 not be taken today�” 

The Seanad divided: Tá, 22; Níl, 27�
Tá Níl

 Ardagh, Catherine�  Burke, Colm�
 Bacik, Ivana�  Burke, Paddy�
 Boyhan, Victor�  Butler, Ray�
 Clifford-Lee, Lorraine.  Buttimer, Jerry�
 Craughwell, Gerard P�  Byrne, Maria�
 Daly, Mark�  Coghlan, Paul�
 Davitt, Aidan�  Conway-Walsh, Rose�
 Freeman, Joan�  Conway, Martin�
 Gallagher, Robbie�  Devine, Máire�
 Higgins, Alice-Mary�  Dolan, John�
 Horkan, Gerry�  Feighan, Frank�
 Humphreys, Kevin�  Gavan, Paul�
 Leyden, Terry�  Hopkins, Maura�
 Mullen, Rónán�  Lawlor, Anthony�
 Murnane O’Connor, Jennifer�  Lombard, Tim�
 Nash, Gerald�  Mac Lochlainn, Pádraig�
 Norris, David�  McFadden, Gabrielle�
 O’Donnell, Marie-Louise�  Mulherin, Michelle�
 O’Sullivan, Grace�  Noone, Catherine�
 Ó Ríordáin, Aodhán�  O’Donnell, Kieran�
 Swanick, Keith�  O’Mahony, John�
 Wilson, Diarmuid�  O’Reilly, Joe�

 Ó Domhnaill, Brian�
 Ó Donnghaile, Niall�
 Reilly, James�
 Richmond, Neale�
 Warfield, Fintan.

Tellers: Tá, Senators Ivana Bacik and David Norris; Níl, Senators Gabrielle McFadden and 
John O’Mahony�

Amendment declared lost�

Question put: “That the Order of Business be agreed to�”The Seanad divided by electronic 
means�

04/07/2018Q00300Senator David Norris: Under Standing Order 62(3)(b) I request that the division be taken 

1 o’clock
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again other than by electronic means�

Question again put: “That the Order of Business be agreed to�”

The Seanad divided: Tá, 28; Níl, 11�
Tá Níl

 Burke, Colm�  Bacik, Ivana�
 Burke, Paddy�  Boyhan, Victor�
 Butler, Ray�  Craughwell, Gerard P�
 Buttimer, Jerry�  Gallagher, Robbie�
 Byrne, Maria�  Horkan, Gerry�
 Coghlan, Paul�  Humphreys, Kevin�
 Conway-Walsh, Rose�  Leyden, Terry�
 Conway, Martin�  Nash, Gerald�
 Devine, Máire�  Norris, David�
 Dolan, John�  O’Donnell, Marie-Louise�
 Feighan, Frank�  Ó Ríordáin, Aodhán�
 Gavan, Paul�
 Higgins, Alice-Mary�
 Hopkins, Maura�
 Lawlor, Anthony�
 Lombard, Tim�
 Mac Lochlainn, Pádraig�
 McFadden, Gabrielle�
 Mulherin, Michelle�
 Noone, Catherine�
 O’Donnell, Kieran�
 O’Mahony, John�
 O’Reilly, Joe�
 Ó Donnghaile, Niall�
 Reilly, James�
 Richmond, Neale�
 Ruane, Lynn�
 Warfield, Fintan.

Tellers: Tá, Senators Gabrielle McFadden and John O’Mahony; Níl, Senators Ivana Bacik 
and David Norris�

Question declared carried�
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04/07/2018R00100Joint Committee on Climate Action: Motion

04/07/2018R00150Senator Jerry Buttimer: I move:

That, notwithstanding anything in Standing Orders — 

(a) Special Committee (hereinafter referred to as ‘the Committee’) is hereby appointed, 
to be joined with a Special Committee to be appointed by Dáil Éireann, to form the Joint 
Committee on Climate Action to —

(i) consider the Third Report and Recommendations of the Citizens’ Assembly 
entitled ‘How the State can make Ireland a Leader in tackling Climate Change’; 

(ii) consider how these Recommendations might inform the further implementa-
tion of Ireland’s National Mitigation Plan as well as the development of Ireland’s 
draft Integrated National Energy and Climate Plan in the context of the Regulation 
on the Governance of the Energy Union (COM 2016 / 759), taking into account the 
recently published National Development Plan; 

(iii) generally assess the state of play in relation to the Sectoral Adaptation Plans 
(SAPs) of relevant Government Departments as required under the Climate Action 
and Low Carbon Development Act 2015 and as set out  under the National Adapta-
tion Framework (NAF) and, in this context, to engage with the Secretaries General of 
these relevant Government Departments in relation to proposed adaptation measures 
to be included in such plans taking into account the recently published National De-
velopment Plan;

(iv) engage with the Secretaries General of relevant Government Departments to 
determine whether they have also set out sectoral mitigation measures which could 
inform further implementation of the National Mitigation Plan and the preparation of 
Ireland’s draft Integrated National Energy and Climate Plan taking into account the 
recently published National Development Plan; and

(v) consider such other related matters and engage with such other relevant stake-
holders as the Committee sees fit, and to report to both Houses of the Oireachtas in 
accordance with paragraph (f);

(b) the Committee shall not exceed seven members of Seanad Éireann;

(c) the quorum of the Joint Committee shall be eight, at least one of whom shall be a 
Member of the Seanad, and one a Member of the Dáil; 

(d) the Joint Committee shall elect one of its members to be Chairman; 

(e) the Joint Committee shall have the powers defined in Standing Order 72(1), (2), 
(4), (5), (8), (13), (14) and (15); and

(f) the Joint Committee shall report its conclusions and recommendations to both 
Houses of the Oireachtas not later than 31 January 2019�”

Question put and agreed to�
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04/07/2018R00350Special Committee on Withdrawal of the UK from the European Union: Motion

04/07/2018R00450Senator Jerry Buttimer: I move:

That, notwithstanding anything in Standing Orders 

  (1) Seanad Éireann 

(a) noting the continued importance for Ireland of the negotiations for the with-
drawal of the United Kingdom  from the European Union, 

(b) noting the continued potential impact of the negotiations on many areas of 
public policy, and

(c) having regard to the work of the Seanad Special Select Committee on the 
Withdrawal of the United Kingdom from the European Union (‘the First Commit-
tee’) and its Report entitled ‘Brexit: Implications and Potential Solutions’ which 
identified many of the significant challenges and potential solutions to address those 
challenges,

appoints a Seanad Special Select Committee on the Withdrawal of the United Kingdom 
from the European Union (‘the Committee’) to -

(i) track the implementation and approach taken in the negotiations in relation 
to the findings and recommendations of the First Committee in its Report ‘Brexit: 
Implications and Potential Solutions’ (June 2017)

(ii) provide input to consideration by Seanad Éireann of the withdrawal negotia-
tions,

(iii) engage with visiting parliamentary delegations, and

(iv) engage with relevant institutions of the European Union and elected repre-
sentatives in Great Britain and Northern Ireland�

(2) The Committee shall consist of ten members of whom one shall be Senator Neale 
Richmond who shall be Chairman and of whom nine shall be nominated by the Com-
mittee of Selection as follows:

Fine Gael group 2 members,

Fianna Fáil group 2 members,

Independent group 2 members,

Sinn Féin group 1 member,

Civil Engagement group 1 member,

Seanad Technical group 1 member�

(3) The quorum of the Committee shall be five.
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(4) The Committee shall have the powers defined in Standing Order 72, other than 
paragraphs (3), (4), (5), (6), (7), (9), (10), (11) and (12) thereof�

(5) Paragraphs (2) to (6) inclusive of Standing Order 77 shall not apply to the Com-
mittee�

(6) Paragraph (2) of Standing Order 84 shall not apply to the Committee�

(7) The Committee shall make a final report to Seanad Éireann not later than 31st De-
cember 2018 and thereupon stand dissolved�”

Question put and agreed to�

04/07/2018S00100Education (Admission to Schools) Bill 2016: Report and Final Stages

04/07/2018S00200An Leas-Chathaoirleach: I would like to remind Senators that a Senator may speak only 
once on Report Stage, except the proposer of an amendment, who may reply to the discussion 
on the amendment�

Amendment No� 1 arises out of proceedings on Committee Stage�  Amendments Nos� 1 to 
10, inclusive, are related�  Amendment No� 2 is consequential on amendment No� 1�  Amend-
ment No� 6 is a logical alternative to amendment No� 5�  Amendments Nos� 7 to 10, inclusive, 
are consequential on amendment No� 5�  Amendments Nos� 1 to 10, inclusive, will be discussed 
together�

Government amendment No� 1:

In page 8, between lines 4 and 5, to insert the following:

“(k) the manner in which, and period during which, a review under section 29F(5) 
shall be undertaken;”�

04/07/2018S00300Minister for Education and Skills  (Deputy  Richard Bruton): My amendments in this 
grouping all relate to a new provision that I am inserting in section 29F�  On Committee Stage, 
Senator Ruane proposed an amendment providing that an applicant could seek a review of a 
decision of an appeals committee not to hear or determine appeal under section 29�  At the time, 
I advised the Senator that I accepted the intention of her amendment but wished to have the op-
portunity to draft the new subsection in conjunction with the Office of the Parliamentary Coun-
sel�  As can be seen by the number of new subsections required to provide for this review, it was 
important to undertake that drafting work to ensure the new provisions will work effectively.

Amendment No� 1 inserts a new subsection (k) to provide for procedures to set out the man-
ner in which and period during which such a review shall be undertaken�  The Bill provides for 
consultation with the educational partners on new procedures for section 29 appeals, and this 
amendment will ensure that these procedures and the relevant consultation will also cover the 
manner in which this review can be undertaken and the timelines for requesting and conducting 
a new review�  Amendment No� 2 is a consequential numbering amendment as a result of the 
new subsection (k)�
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Amendment No� 5 provides for the review itself�  It provides that where an applicant re-
ceives a copy of a decision from an appeals committee that it is not going to hear or determine 
an appeal, that applicant can request for the Minister to review that decision�  Where the Min-
ister receives a request for a review, he or she shall appoint a member of an appeals panel to 
review the decision�  This person shall not have been a member of the appeals committee that 
made the decision to refuse to hear or determine the appeal�  The person appointed shall review 
the decision, and following the review shall make a recommendation to the Minister that the 
decision of the appeals committee is either upheld or set aside�  Where the Minister receives a 
recommendation that the decision should be set aside, the Minister shall direct the appeals com-
mittee to proceed to hear or determine the appeal�

I am satisfied that the amendments meet the intention of the Senator in proposing the amend-
ment on Committee Stage�  I agree with the Senator that it is important to allow a parent or 
guardian to seek a review where an appeals committee has decided not to hear or determine an 
appeal�  It is an important new provision within section 29, and I am pleased to have been in a 
position to facilitate the Senator in bringing it forward�  Amendments Nos� 7 to 10, inclusive, 
are numbering amendments consequential to amendment No� 5�

The other amendments in this grouping are amendments Nos� 3, 4 and 6�  I have considered 
amendment No� 3 and understand the intention to copper-fasten the action of the school must be 
taken after internal review where an error or failure on the part of the school has had a material 
effect on the student’s application for admission.  Amendment No. 3 will ensure that where a 
school finds an error or failure in how it applied its admission policy during an internal review 
by the board and that error or failure had a material effect on a student’s application, the school 
must rectify the matter appropriately�  Where the error or failure related to admission, the school 
must admit the student, and where it related to a student’s ranking on a waiting list, the school 
must adjust the student’s ranking�  On the previous occasion, the Senator rightly pointed out that 
there was an ambiguity in the way the original provision was phrased�  I am happy to accept her 
amendment, which will bring greater clarity to the internal review on the admissions conducted 
by the schools’ board of management�

Amendment No� 4 provides that at the request of an applicant, a section 29 appeals com-
mittee may facilitate “consultation between the applicant and an appropriate member of staff in 
a neighbouring or otherwise appropriate school, for the purposes of preparing an appeal under 
this section”.  The position with this amendment is somewhat different.  I do not consider it 
appropriate and, therefore, it would not be appropriate to accept it�  Section 29D(2) provides 
that, “oral hearings shall be conducted with the minimum of formality consistent with giving all 
parties a fair hearing”�   The Bill provides for procedures on section 29 appeals to be developed 
after consultation with the education partners, including bodies representative of parents�

Under the current procedures for hearings and determining section 29 appeals, the parent 
or guardian can bring up to two additional persons to attend the hearing with him or her�  In 
addition, with the prior approval of the appeals committee, one of these two additional persons 
can make the appeal at the hearing on behalf of a parent or student�  It is my intention that the 
new procedures for hearing and determining section 29 appeals will also provide for a parent or 
guardian to bring an additional person of his or her choosing to an appeal hearing if he or she 
desires�

While I appreciate the good intention behind this proposal, the approach set out is not tech-
nically feasible�  It is based on an appeals committee that can be appointed only after an appeal 
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has been made, facilitating this arrangement in advance of any appeal being made�  It also po-
tentially opens up the charge of actual or perceived bias should a committee consider or become 
involved in the issues under appeal before the appeal is even made�  The Bill already provides 
for Tusla’s education and welfare services to appoint an independent person to take an appeal 
on behalf of the student�  It also provides for the education welfare services or the National 
Council for Special Education to support a parent’s appeal by the making of submissions to the 
appeals committee�  I consider this to be the more appropriate approach to providing parents 
with impartial and independent support in regard to section 29 appeals�

The amendment is asking the appeals committee, which must hear independently the case 
being put forward, to become involved in facilitating the presentation of an appeal�  That would 
not be regarded as a legally sound way to proceed�  By contrast, there is already provision for 
the expertise of either Tusla or the National Council for Special Education to support a parent, 
or for the parent to pick his or her own people to attend the hearing and support the presentation 
of the case�

As for amendment No� 6, I am providing an alternative version�  While I am not accepting 
amendment No� 6, I have provided an amendment that meets the intention of Senator Ruane�

04/07/2018T00200Senator  Lynn Ruane: I thank the Minister and his officials for giving me time between the 
last occasion on which we considered this and now to come to some agreements�  I welcome the 
Minister’s acceptance of amendment No� 3�  It gets rid of the lack of clarity over where a child 
can be placed on a waiting list�  I accept all the related amendments�  I am referring to amend-
ments Nos� 1, 2, 5 and the others in the group�

I listened to what the Minister said about amendment No� 4�  Although I had support for it, 
I believe what the Minister said makes sense�  My wording is such that I bring in the appeals 
committee before an actual appeal has been submitted�  I am willing to accept the Minister is 
correct in this regard�  I will not push the amendment�

I do not have much to add, other than that the amendments are welcome�  I trust that when 
it comes to the time for me to remove my amendments, the Minister will have alternative word-
ing�

Amendment agreed to�

Government amendment No� 2:

In page 8, line 5, to delete “(k) such” and substitute “(l) such”�

Amendment agreed to�

04/07/2018T00600Senator  Lynn Ruane: I move amendment No� 3:

In page 9, lines 8 to 11, to delete all words from and including “error” in line 8 down to 
and including line 11 and substitute the following:

“error—

(a) where the failure or error related to the admission of a student to a school or spe-
cial class, by admitting the student to the school or special class concerned, or

(b) where the failure or error related to a student’s ranking on the waiting list, by 
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adjusting the ranking of the student on the waiting list�”�

Amendment agreed to�

Amendment No� 4 not moved�

Government amendment No� 5:

In page 13, between lines 29 and 30, to insert the following:

“(5) An applicant may, after receiving a copy of a decision under subsection (4), 
request the Minister to review the decision�

(6) Where the Minister receives a request under subsection (5) he or she shall, as 
soon as practicable and subject to subsection (7), appoint a member of an appeals panel 
established under section 29A to review the decision�

(7) A person appointed under subsection (6) shall not have been a member of the ap-
peals committee that made the decision in relation to the request concerned�

(8) A person appointed under subsection (6) shall review the decision in accordance 
with procedures under section 29B and, following the review shall make a recommenda-
tion to the Minister—

(a) that the decision of the appeals committee is upheld, or

(b) that the decision of the appeals committee is set aside�

(9) Where the Minister receives a recommendation under subsection (8)(b), he or 
she shall set aside the decision and direct the appeals committee to proceed to hear or 
determine, or continue to hear and determine, the appeal concerned�”�

Amendment agreed to�

Amendment No� 6 not moved�

Government amendment No� 7:

In page 13, line 30, to delete “(5) Subject” and substitute “(10) Subject”�

Amendment agreed to�

Government amendment No� 8:

In page 13, line 38, to delete “(6) Where” and substitute “(11) Where”�

Amendment agreed to�

Government amendment No� 9:

In page 13, line 39, to delete “subsection (5)” and substitute “subsection (10)”�

Amendment agreed to�

Government amendment No� 10:
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In page 14, line 1, to delete “(7) An appeals” and substitute “(12) An appeals”�

Amendment agreed to�

04/07/2018T02000An Leas-Chathaoirleach: Amendments Nos� 11 to 13, inclusive, are related�  Amendment 
No� 12 is a direct------

04/07/2018T02100Senator  Lynn Ruane: On a point of order, do the last amendments not need to be seconded 
on Report Stage to be valid?

04/07/2018T02200An Leas-Chathaoirleach: No�  We are all right�

Amendment No� 12 is a direct logical alternative to amendment No� 11�  Amendment No� 
13 is consequential on amendment No� 11�  Amendments Nos� 11 to 13, inclusive, may be dis-
cussed together, by agreement�

Government amendment No� 11:

In page 18, between lines 17 and 18, to insert the following:

“(21) The Minister shall—

(a) not later than 3 years after section 8 of the Education (Admission to Schools) 
Act 2018 comes into operation, commence a review of the operation of this section, 
and

(b) not later than 12 months after the expiration of the said 3 years, make a report 
to each House of the Oireachtas of his or her findings and conclusions resulting from 
that review�”�

04/07/2018T02400Deputy  Richard Bruton: Amendment No� 11 provides for a review of the new section 
37A of the Education Act 1998, which provides the Minister with the power to direct a school 
to open a special class following a report of the National Council for Special Education�  The 
amendment requires the Minister to commence the review not later than three years after the 
new section 37A comes into operation, and that the Minister shall make a report of the findings 
made on the review to each House of the Oireachtas within 12 months of the expiration of that 
period�

Amendment No� 13 is a consequential numbering amendment arising from the insertion of 
the provision in amendment No� 11�

I thank Senator Kelleher for proposing an amendment on Committee Stage to provide for 
a review of the operation of the new section 37A�  I was pleased to accept approximately 12 or 
so of the Senator’s amendments on Committee Stage�  While I agreed to the Senator’s proposal 
regarding this review, I advised that I wished to have this particular amendment drafted in con-
junction with the Office of the Parliamentary Counsel.

Amendment No. 11, which has now been redrafted by the Office of the Parliamentary Coun-
sel in line with the approach set out by Senator Kelleher, inserts a new subsection in section 
37A�  Section 37A provides the Minister with the power to direct a school to open a special class 
following a report by the National Council for Special Education�  The new amendment I am 
introducing today provides for a review of the operation of the new section�  It requires the Min-
ister to commence that review not later than three years after section 37A comes into operation, 
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as I said.  This effectively means the report must be completed within four years of the section 
coming into operation given the 12-month period�  I agree with Senator Kelleher that it will be 
important to review how this important new section of the Bill will operate�

The Office of the Parliamentary Counsel has drafted the provision in line with similar re-
view provisions in recent legislation�  This includes, for example, the Data Protection Act 2018, 
the Gender Recognition Act 2015 and the Protected Disclosures Act 2014�  Amendment No� 13 
is a consequential numbering amendment arising from the insertion of the new subsection by 
amendment No� 11�

If this amendment is accepted, we will have a significant new provision such that where the 
National Council for Special Education identifies a need that is not being met, it can, having 
reference to a series of procedural requirements, require a school to open a special unit to pro-
vide for children with special needs�  In the Lower House, there was considerable concern that 
although the National Council for Special Education has the power to designate a school to take 
a child, there can be circumstances in which schools may be resistant to opening special units�  
It was felt the power should be available as a reserved power�

I pointed out here that, to be fair to schools, the evidence is that there is openness to the 
creation of these special units�  There were 548 in 2011 and there are now 1,304�  That is a very 
substantial expansion�  The power in question is an important reserved power that the Minister 
should have at his or her disposal to ensure no barrier is raised unnecessarily against a child in 
a way that would prevent him or her from getting the most appropriate education�

04/07/2018U00100Senator  Lynn Ruane: Senator Colette Kelleher could not be here today but she asked me 
to note that she welcomes the Minister’s wording�  Had she been here, she would have with-
drawn her amendment�

Amendment agreed to�

Amendment No� 12 not moved�

04/07/2018U00400An Leas-Chathaoirleach: Amendment No� 13 has already been discussed with amend-
ment No� 11�

Government amendment No� 13:

In page 18, line 18, to delete “(21) In this” and substitute “(22) In this”�

Amendment agreed to�

04/07/2018U00700An Leas-Chathaoirleach: Amendments Nos� 14, 20 and 22 to 25, inclusive, are related and 
may be discussed together by agreement�  Amendment No� 24 is a direct logical alternative to 
amendment No� 23�  Amendment No� 25 is consequential on amendment No� 23�

04/07/2018U00800Senator  Grace O’Sullivan: I move amendment No� 14:

In page 23, line 11, after “school” to insert “not aided by the Department of Education 
and Skills”�

We addressed this issue in my amendments on Committee Stage�  The Minister indicated 
that his aim with the Bill was to make incremental progress in secularising Irish education and 
removing barriers for access to education.  Of course I welcome such efforts and I will be sup-
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porting this legislation in the final vote.  However, I appeal to the Minister to again consider 
why we are taking half measures in this regard�  Is it even fair to take an approach of secularisa-
tion when it comes to national schools with a Catholic ethos, yet not with other faith groups?  
Do State money and State institutions, be they educational or otherwise, have any role when it 
comes to promotion of religious faith?

The Green Party believes that State education should be precisely that: State-funded and 
run with an exclusive focus on the promotion of education and social development, and not the 
promotion of religious faith�  Such promotion has its place in churches, community and faith 
groups as well as in homes and within families, but not within State institutions such as schools�

We disestablished our church in 1869, yet here we are 150 years later talking about prefer-
ential treatment in admissions on the basis of religious faith, a promotion of faith if ever there 
was one�  I am fully in support of the principle of religious freedom, but as important is the right 
to freedom from religion�  That is why I have moved this amendment�

Amendment No� 20 relates to arrangements for children not taking part in religious classes�  
I did not get to speak to this point on Committee Stage�  I intend to press this amendment be-
cause it is one that I have personal experience of as a mother of children who did not partake in 
religious instruction in school�  They sat down the back of the class and were left out and left 
aside�  It was not a particularly satisfactory arrangement�  I imagine teachers themselves are 
seldom happy with such arrangements�  Guidance from the Department in this regard would 
be useful�  The amendment would require the Department to provide guidelines to schools on 
how they should put in place age-appropriate alternatives for those who do not wish to attend 
religious instruction during school hours�

As I have mentioned previously, I believe freedom from religion is an important part of 
religious freedom, but the current system is not adequate to ensure that students affected do not 
feel excluded or that their time is poorly used as they merely wait out the class�  The amend-
ment would ensure freedom from discrimination and protection of a child’s right to freedom 
of thought, conscience and religion in school�  As the Government acts to remove the baptism 
barrier in our national schools, it is only logical for the Department to set guidelines to ensure 
that all students are treated equally across schools when they opt out of religious classes�

Earlier this year, the Minister issued a circular to all education and training board schools 
requiring them to provide alternative subject choices for students who do not wish to partake 
in religion class in school�  However, this measure only applies to education and training board 
schools, the logic being that they are multi-denominational�

I anticipate that the Minister will argue that he does not normally issue guidelines to schools 
on issues such as this, but that is belied by the fact that the Department has done so for educa-
tion and training board schools�  My amendment would thus make it compulsory to issue guide-
lines to deal with this question in all schools�  Apart from giving schools certainty in coping 
with a shift to a more diverse population and an increasingly non-religious population, it would 
also ensure the right of students to not partake in these classes�  It would ensure the children 
affected could spend the time productively and have their wishes respected.

04/07/2018U00900Senator  Paul Gavan: I want to express my support on behalf of Sinn Féin for these amend-
ments�  As the Minister knows, we welcome the Bill and the level of engagement�  However, I 
believe the Minister is missing an opportunity with regard to these amendments�
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It does not make sense for a modern republic to still have the vast majority of schools under 
a particular faith control�  The most logical step is to separate church and State�  As republicans, 
we have consistently called for this�  I believe the Minister is missing an opportunity�  This is 
an opportunity to be bold and embrace the republic that we need to build�  Notwithstanding the 
fact that this Bill represents progress, the Minister could have gone further�  Perhaps it speaks to 
the ideological differences between us.  As a party of the left, we fully embrace the separation 
of church and State�  As a party of the right, regrettably, Fine Gael, does not at this point�

I have personal experience currently of the issue amendment No� 20 seeks to address�  Ef-
fectively, my children are parked at one side for the best part of half a year in holy communion 
and confirmation classes.  That is not good enough in a modern republic.  We did not have an 
opportunity to send our children to a non-Catholic school�  We wanted to ensure our children 
got an education through Irish�  We had no choice�  The Department can and must do better�  
Again, I encourage the Minister to address amendment No� 20�  I accept that amendment No� 14 
is probably politically impossible for him given the conservative nature of his party, but surely 
he should be able to embrace amendment No� 20�

04/07/2018U01000Deputy  Richard Bruton: I thank the Senators for this discussion�  Perhaps I come from a 
different perspective but I certainly favour diversity in education.  I believe that, as the Consti-
tution sets out, parents are the primary educators�  I believe that the State should try to facilitate 
parents to the best of its ability�  That was the background to the approach�

I had a consultation on this matter�  Alternative approaches were being canvassed on how 
this should be dealt with, such as only allowing religion to be used within the catchment�  Some 
parties put forward that idea while other ideas included having nearest-the-school rules and so 
on�  None of these met with consensus�

I sought to see how we could facilitate parents to the best of our ability�  I think it is perfectly 
acceptable that a parent might want to a child brought up in the faith of the parent�  I do not 
find that to be an objectionable ambition in a republic.  We have many high-quality minority 
religion schools�  We have many children and their parents, who have a legitimate and recog-
nised desire that their children should have the chance to be brought up in a school reflecting 
their ethos.  The difficulty is that if we removed religion altogether the concept of a minority 
religion school would effectively disappear.  We could not have a minority religion school if 
it was obliged to accept all-comers because effectivity minority religion schools represent one 
out of every 20 schools�  They would not be able to maintain the ethos�  By contrast, I am not 
permitting religion to be used in Catholic schools�  People in that situation have 18 of every 
20 schools to choose from�  A parent who wants to have a child brought up in a school with a 
Catholic ethos can achieve that�  Similarly non-denominational schools do not apply religion 
and I am not in any way interfering with that�  As a result, 19 out of every 20 schools will not be 
using religion as a criterion�  The one exception to that will be in the case of minority schools�  I 
am providing that we allow those schools which are a valuable part of our tradition to continue�  
I am surprised the Senator is advocating that we should abandon that part of our tradition, given 
all our political history�

Senator Grace O’Sullivan has argued that we should have State education institutions but 
the truth is we do not�  Of our primary schools, 99�5% or more are not State institutions but are 
private institutions�  That is because of all sorts of historical reasons�  There are denominational 
schools and Educate Together is another private institution, along with An Foras Pátrúnachta�  
The only State schools are the education and training board, ETB, schools, and there is a small 
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number of community national schools�  It was 11 at the last count�  The philosophy of those 
schools is that every religion should be invited in and equally celebrated�  It is a great model and 
I would love to see many more State schools�  I would like to see the ETB model getting greater 
traction�  I hope we will see transfers of patronage to that model�

For all sorts of reasons we did not go down that road.  We have a different model and we 
must develop and reform the model as best we can.  It is what I am doing here.  It is a significant 
reform and I can see it in my constituency�  Senator Ó Ríordáin would have the same experi-
ence.  Parents feel obliged to have their child baptised simply to get into school or they find 
they live in an area where a baptised child will get a priority in a local school over their child�  
That is not acceptable�  My role is about satisfying parents to the best of my ability rather than 
imposing uniformity or one model of school�

Our education system is very much a consensus, with stakeholder engagement and consulta-
tion being a very big feature�  One may say this slows progress but Senators may have read the 
book by the late Fr. John O’Holohan - sadly, he was recently buried - that reflected on education 
in the past 50 years�  He made a very persuasive case that stakeholder engagement has been 
a strength of our system�  Although we have much friction and tensions, we have seen much 
very valuable reform�  We must continue and accelerate that reform�  I am really keen to see far 
greater diversity�  It is wholly inappropriate that 95% of our schools are denominational when 
at the last count nationally, slightly more than 50% of parents who get married did so in de-
nominational ceremonies�  Ireland is changing very rapidly and we must facilitate that change�  
I hope we can accelerate such change�

I did not address the provision in the amendments that Senator Grace O’Sullivan seeks to 
address�  It is the other feature of the equality legislation, which allows protection to review 
admission where it is essential to maintain ethos�  It is not an area where I addressed the change�  
It has never been used so it has not been an issue that has exercised public concern�  It is a very 
high bar to prove it�  I am addressing the real issues of concern�

Amendment No� 22 seeks to apply the provision I am making at primary level to post-pri-
mary level�  When I initiated this consultation it was very clear the problem we were seeking to 
address was that 95% of schools are denominational and the capacity to use religion as a barrier�  
In post-primary education there is far greater diversity, with more than half of schools of non-
denominational patronage�  I did not address this in the consultation and it is not anything like 
as pressing�  In practice, religious denomination is not used to de-bar to any great extent in this 
sector, or at least there is not the same complexity�  There is much more choice�  Nonetheless, 
Senator O’Sullivan’s proposal would for the same reasons see many small, minority religion, 
post-primary schools wiped out�  One could not continue to have minority post-primary schools 
under the Senator’s provision, as they provide that children of a minority ethos who want ac-
cess to those schools get preference�  This may be called ideology but it is catering to a diverse 
Ireland and the plurality we experience in our community�  Ideology should not totally trounce 
valuable institutions we have inherited�

There is the matter of issuing directions and we have made a significant change in this Bill.  
Before a child enrols in a school, the school would have to set out the policy it provides with 
respect to attending religious instruction�  This is an area where there has been a good deal of 
evolution and we must see more.  One cannot have a one size fits all approach to this and the 
precise nature of arrangements must be considered by each school, having regard to the particu-
lar circumstances.  It would not be appropriate to try to develop a one size fits all approach to 
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this�  I have no doubt we are moving to a position where there must be much more catering for 
the needs�  I am making provision in the forthcoming parents and learners charter Bill that there 
must be consultation with parents in how children who do not share the denomination of the 

school are catered for�  I would prefer to see that develop through a parents and 
students charter, with a degree of flexibility as to how it would be delivered in 
the 4,000 schools that we have�  That is instead of having some attempt to say the 

rules will apply in a small Church of Ireland, Methodist, Catholic or Educate Together school 
and they must be complied with.  It does not fit with the way in which our school system has 
evolved and the diversity that exists�  I am not disposed to supporting that�

Amendment No� 23 arose from amendments tabled by Senators�  It provides that there will 
be a review of this section within five years of the section coming into operation.  This is an area 
where custom and practice will evolve and our thinking about such matters will also evolve�  I 
do not in any way pretend that this is the last word to be said on the matter�  Amendment No� 24 
will fall if my amendment No� 23 is accepted�

04/07/2018W00100Senator  Lynn Ruane: I welcome amendment No� 23�  I thank the Minister for agreeing 
to a review of this section of the Bill�  I would like to see how the priority in admissions that 
is given to minority-religion schools is working in practice�  The results of the review will be 
welcome in establishing that�  I thank the Minister again for taking this proposal on board�  I 
appreciate that this means amendment No� 24, in my name, will fall�  I would have been happy 
to withdraw it anyway on the basis of the Minister’s amendment�

Amendment, by leave, withdrawn�

04/07/2018W00300Acting Chairman  (Senator  Gerry Horkan): As amendments Nos� 15 and 17 are related, 
they may be discussed together�

Government amendment No� 15:

In page 23, to delete lines 39 and 40 and substitute the following:

“(iii) other than in relation to a course known as a post leaving certificate course or a 
further education and training course and subject to subsections (8) and (9), a student’s 
academic ability, skills or aptitude;”�

04/07/2018W00500Deputy  Richard Bruton: These are proofing amendments.  Amendment No. 15 proposes 
to expand subsection 62(7)(e) to provide that, in the case of admission to a post-leaving cer-
tificate course or a further education and training course run by a recognised school, the school 
shall not be prohibited from ascertaining a student’s academic ability, skills or aptitude for 
admission to such a course�  Amendment No� 17 amends subsection 62(8) by redrafting the 
existing provision to allow a student’s academic ability, skills or aptitude to be considered in 
relation to admission to a special school or a special class�  Both of these amendments relate to 
particular circumstances in which educational provision is designed to meet a particular need�  
It is reasonable to give an educational institution the power to establish whether a student fits 
into a particular category, and that is what these proofing amendments are designed to permit.

Amendment agreed to�

04/07/2018W00700Acting Chairman  (Senator  Gerry Horkan): As amendments Nos� 16 and 18 are related, 
they may be discussed together�

2 o’clock
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04/07/2018W00800Senator  Paul Gavan: I move amendment No� 16:

In page 24, between lines 25 and 26, to insert the following:

“(h) provide that the admission policy of a second level school that provides educa-
tion through the medium of Irish may provide for the inclusion of students that have 
attended a primary school that provides education through the medium of Irish,”�

The idea behind this quite self-explanatory amendment is that the Irish language should be 
protected, enhanced and supported�  In Sinn Féin’s view, it makes perfect sense for second-level 
schools to be able to give priority to pupils who have used Irish as they have come through na-
tional school level�  The simple reason for this is that if they have to attend an English-medium 
second-level school, it is quite possible that they will not have the support they need and their 
Irish-language skills will slip back as a consequence�  We all have to be mindful of the need to 
support the Irish language�  To be honest, I do not see why this simple and practical amendment 
should not enjoy the support of everybody in the Chamber�  It does not damage the Bill in any 
sense�  It enhances support for the Irish language�  My colleague will speak on amendment No� 
18, which is supported by Sinn Féin on the basis that it comes from the same broad support for 
our national language�

04/07/2018W00900Senator  Grace O’Sullivan: I have spoken to Conradh na Gaeilge about the amendment 
I am proposing in this area�  Like Senator Gavan, I think children should have continuous 
progression from the naíonra to the Gaelscoil if their parents wish�  I will explain why this is 
desirable�  First, a child who has attended a naíonra could lose the language skills he or she 
acquired at preschool if he or she progresses to an English-medium primary school�  Second, 
as there are partnerships between naíonraí and Gaelscoileanna in many instances - this is the 
case in Tramore - we can facilitate simple continuity for children by ensuring they get to stay 
in secure and familiar surroundings�  This is also the easiest and most practical option for par-
ents.  The close co-operation and unification that exists between naíonraí and Gaelscoileanna 
enriches children and ensures there is effective crossover across learning and development and 
social and linguistic objectives�

Third, by having continuity between naíonraí and Gaelscoileanna we can help parents who 
do not have Irish but want to ensure their own children do, while also reducing the stress on 
those who might be concerned they could have to find another Gaelscoil in the area.  It is likely 
that the local Gaelscoil and the next closest Gaelscoil will be very far apart�  Parents from all 
walks of life should have an opportunity to choose to send their children to naíonraí, especially 
in the context of the early childhood care and education programme�

Fourth, it is not only good for the child to progress from the naíonra to the Gaelscoil, but it 
is good for other children in the Gaelscoil as well because it ensures the standard and quality of 
immersive Irish in the school increases�

04/07/2018W01000Senator  Lynn Ruane: I fully support the Sinn Féin amendment, mainly because I do not 
think many students from English-language primary schools make the shift to Irish-language 
schools at second level�  The amendment will provide protection in some regions and some 
places�

I do not support the amendment tabled by my colleague, Senator Grace O’Sullivan, which 
would apply further down the age bracket�  I know it involves the same principle, but at a much 
earlier stage�  It is not the case that there is a naíonra attached to every Gaelscoil�  If it is decided 
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that a child from outside the community who has access to a naíonra in his or her own com-
munity should travel to a Gaelscoil in a different community, that could disadvantage children 
from the locality who want to go to their local Gaelscoil�

Many schools with prefabs have limited numbers of places in their naíonraí�  Therefore, the 
classes are much smaller than the junior and senior infant classes�  My daughter did not get a 
place in a naíonra�  I was lucky enough to be able to put her in a private Irish-speaking crèche�  
This meant she started speaking Irish from the age of one or two, which gave her an advantage�  
If this rule had applied, she would not have had priority based on having attended a naíonra�  I 
oppose amendment No� 18, but I support amendment No� 16�

04/07/2018W01100Deputy  Richard Bruton: I will begin by responding to Senator Gavan�  Under the existing 
legislation, a second-level school that provides education through the medium of Irish is free to 
give priority to students who have attended a Gaelscoil�  Such a school can have a feeder school 
policy because it is perfectly provided for�  The general provisions of this Bill allow for such 
policies, which are already in place�  There is no need for an amendment of this nature because 
its provisions are already adequately provided for in the Bill�  I am setting out the factors that a 
school cannot consider�  I have not sought to set out the admissions strategies that schools are 
perfectly entitled to consider.  I do not believe this amendment is necessary.  It would not fit in 
with the approach of the Bill�

My view on amendment No� 18 is the same as that of Senator Ruane�  Throughout this leg-
islative process, we have taken the view that factors like education qualifications, interviews, 
tests or attendance at preschool should not be acceptable grounds for giving priority or prefer-
ence when children are seeking access to primary school�  There is good reason for this�  As 
preschool in Ireland is not an entirely free provision, a measure of this nature could constitute 
a financial barrier.  In addition, it would make it more difficult for parents who come from 
outside the area to seek access to a primary school�  Those who are newly arrived would be at 
a disadvantage because they would not have been able to enrol their children in the relevant 
preschool�  We have sought to end waiting lists by banning them and to provide for a much sim-
pler approach�  In my view, giving priority to children who have attended a local Irish-speaking 
preschool would not be consistent with the approach in the Bill�  On that basis, I cannot support 
the amendment�

The last time we considered these matters, Senator Gallagher queried how a child’s level 
of fluency in the Irish language will be defined.  The only situation in which we are allowing a 
Gaelscoil to give priority to a child is where the child’s level of fluency in the Irish language is 
that expected of a student who uses the Irish language as a normal means of communication in 
a non-educational environment, taking into account the age and any special educational needs 
of the student concerned�  I assured Senator Gavan on the last occasion that the intention was 
for it to be a high bar.  The intention is that there is age-appropriate fluency associated with 
using Irish in one’s normal life�  The Senator expressed concern that attendance at a naíonra 
would give a child access but that is not the intention�  It is a high bar�  In light of the concerns 
the Senator expressed, I will set out procedures for section 29 appeals which are provided for 
in the Bill.  In those procedures, I will take the opportunity to give clarity on how the definition 
should be interpreted in appeals�  It will set out a guideline for schools�  The appeal mechanism 
will set out what it means and what is expected of a child who has reached this level of fluency.  
The intention is to ensure children who come from homes where Irish is spoken as a normal 
part of their lives get preferential access to Gaelscoileanna so their level of fluency does not 
regress�  I thought it was a desirable objective which was raised in the Lower House and which 
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I have accommodated here without transgressing on constitutional rights�  As we discussed 
before, if we started to look at the parent and his or her background and whether he or she was 
speaking Irish to the child, it would be discriminatory�  I have chosen a provision that is robust 
and works�  I also wanted to give the Senator some assurance because he raised the issue on 
Committee Stage�

04/07/2018X00200Acting Chairman  (Senator  Gerry Horkan): Is Senator Gavan pressing the amendment?

04/07/2018X00300Senator  Paul Gavan: Yes�

04/07/2018X00400Acting Chairman  (Senator  Gerry Horkan): Is the amendment seconded?

04/07/2018X00500Senator  Lynn Ruane: I second the amendment�

Amendment put�

The Seanad divided by electronic means�

04/07/2018X00650Senator Paul Gavan: Under Standing Order 62(3)(b) I request that the division be taken 
again other than by electronic means�

Amendment again put: 

The Seanad divided: Tá, 21; Níl, 19�
Tá Níl

 Bacik, Ivana�  Burke, Colm�
 Boyhan, Victor�  Burke, Paddy�
 Clifford-Lee, Lorraine.  Butler, Ray�
 Conway-Walsh, Rose�  Buttimer, Jerry�
 Craughwell, Gerard P�  Byrne, Maria�
 Devine, Máire�  Coghlan, Paul�
 Gallagher, Robbie�  Conway, Martin�
 Gavan, Paul�  Feighan, Frank�
 Higgins, Alice-Mary�  Hopkins, Maura�
 Horkan, Gerry�  Lawlor, Anthony�
 Humphreys, Kevin�  Lombard, Tim�
 Mac Lochlainn, Pádraig�  McFadden, Gabrielle�
 Nash, Gerald�  Mulherin, Michelle�
 Norris, David�  Noone, Catherine�
 O’Sullivan, Grace�  O’Donnell, Kieran�
 Ó Céidigh, Pádraig�  O’Mahony, John�
 Ó Domhnaill, Brian�  O’Reilly, Joe�
 Ó Donnghaile, Niall�  Reilly, James�
 Ó Ríordáin, Aodhán�  Richmond, Neale�
 Ruane, Lynn�
 Warfield, Fintan.
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Tellers: Tá, Senators Paul Gavan and Niall Ó Donnghaile; Níl, Senators Gabrielle McFad-
den and John O’Mahony��

Amendment declared carried�

Government amendment No� 17:

In page 26, to delete lines 21 to 28 and substitute the following:

“(8) Notwithstanding subsection (7)(e)(iii) in relation to—

(a) a school approved by the Minister to provide an education exclusively for 
students with a specified category or categories of special educational needs, or 

(b) a special class, a student’s academic ability, skills or aptitude may be consid-
ered or taken into account insofar only as is necessary in order to ascertain whether 
or not the student has the category of special educational needs concerned�”�

Amendment agreed to� 

04/07/2018Z00300Senator  Grace O’Sullivan: I move amendment No� 18:

In page 26, between lines 28 and 29, to insert the following:

“(9) Notwithstanding subsection (7)(e)(iii), and subject to this subsection, an Irish 
medium school may prioritise the admission of a student where the student has previ-
ously attended a Irish language pre-school or Naíonra�”�

04/07/2018Z00400Senator  John Dolan: I second the amendment�

Amendment, by leave, withdrawn�

04/07/2018Z00600Senator  Aodhán Ó Ríordáin: I move amendment No� 19:

In page 26, lines 30 to 37, to delete all words from and including “of—” in line 30 down 
to and including line 37 and substitute the following:

“of a sibling of the student concerned attending or having attended the school�”�

  This section of the Bill has been dubbed “the Clongowes section”, which is probably ac-
curate�  It states: “���a parent or grandparent of the student concerned having previously attended 
the school, provided the maximum number of places filled pursuant to that criterion does not 
exceed 25 per cent of the available places as set out in the school’s annual admission notice 
for the school year concerned�”  This has no place in this Bill�  I have spoken on this several 
times�  The Minister knows my reasoning for this stance�  This is an elitist provision, which has 
no place in this Bill�  It has no place in a Bill proposed by anybody who genuinely believes in 
a republic�  There is no reason to give more than 25% of the places in a school to children or 
grandchildren of past pupils�  This would be odious enough if it referred only to children of past 
pupils, but the provision for grandchildren puts the cherry on the cake�

Only one section of the education system is looking for this�  The Minister and I know who 
they are�  The private fee-paying school lobby are the only people who are looking for this�  
These are the ones who have advocated for this, and I will state the reason�  People are afraid 
to say it because they are so powerful, they have so much influence and so many members of 
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Cabinet are past pupils of theirs, so they have an open door�  The reason is that they want to 
keep the royal bloodline going to their schools - the old ties network�  They tend to be old boys�  
The Minister might as well have inserted “sons and grandsons”�  It would have exactly the same 
affect.  I refer to the old boys’ network, those who hang around, stay in touch with each other 
as business colleagues and on golf courses or kick around the corridors of power together�  This 
lobby wants to ensure that its schools have this royal line of succession so that the children and 
grandchildren of past pupils will have a certain section roped off for themselves and will be al-
lowed access to the school�

We talk about equality�  We have all mentioned equality this afternoon in reference to pro-
vision for Irish language speakers, Travellers, etc�  How is somebody whose father, mother, 
grandfather or grandmother did not attend secondary school supposed to have the same access 
to a school on that basis?  Let us consider a Traveller child whose father or mother did not go to 
second level school�  If a child is not from the local area, their father or mother will not have at-
tended the local second level school�  If a child is not from this country, clearly his or her father 
or mother did not go to the local second level school�  If a child is from an area of acute disad-
vantage, it is more likely that his or her father or mother did not go to a second level school and 
it is extremely likely that the child’s grandparents did not go to a second level school�  Let us be 
honest�  The only reason this provision exists is because of the powerful lobbying of a section 
of the education sector, which is fee-paying, exclusive and elitist�  They want that exclusivity 
and elitism in legislation and they will get their way�  I do not really expect much more from 
the Fine Gael Party but the Fianna Fáil Party is going to support it anyway�  Fianna Fáil and 
Fine Gael together will support this section of the Bill, which gives more rights to children and 
grandchildren of past pupils�  It is odious, elitist and wrong�

I know the Minister will say that previously there was no cap and he has put one in place�  
That is not the point.  There is much good stuff in this Bill and the Labour Party completely 
accepts that the Constitution puts constraints on what can be done with the baptism barrier�  We 
are not going to play political football with that at all�  We will not support amendments that ask 
the Minister to do more than he can because of constraints in the Constitution about religious 
ethos etc�  We know the Bill goes further than many people would have imagined it could have 
gone in that regard�  However, there is no need for this provision at all�  My colleague, Deputy 
Jan O’Sullivan, believed this should be at a zero level�  Senators should not go far as I will be 
calling a vote on this�  The compromise was meant to be 10% but that did not get through the 
Cabinet in the previous Government�  The Bill did not get past Cabinet in the previous Govern-
ment because of this section�

People want this section to go through without any pointing to it or mention that this section 
of Irish society has so much influence in this Republic that the political system, over and over 
again, will bend over backwards for them�  They want school ties written into legislation, which 
is disgusting�  This elitism has ruined the country and gives every young person who does not 
come from that background the idea that life just is not fair and those people do not really play 
by the same rules�  We are writing that into legislation as unless a pupil’s father or grandfather 
went to the school, for example, there is not the same right of access�

I will make a suggestion to the Minister but he will not do it�  He should scrap this by agree-
ing to our amendment and saying it is right�  He will not do it�  Fianna Fáil is the so-called 
republican party but if it supports the Government on this, it should not speak about equality 
in education in this Chamber or the other Chamber ever again�  This provision puts Travellers, 
migrants and poor children at a disadvantage and it is being put in legislation�  This is supposed 
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to be a republic�  I know what the Minister will say as he has already said it twice�  We just have 
to go with it.  Before coming to this House I heard rumours of the influence of elitist groups in 
Irish society on members of the Cabinet and politicians in this place but I did not really believe 
it�  It is now written in front of me and we will pass it into law�  

04/07/2018AA00200Senator  Kevin Humphreys: I second the amendment�  Senator Ó Ríordáin covered most 
of the points�  Often people say politicians vote in this House in self-interest�  Dublin Bay 
South probably has the biggest concentration of people who have attended private schools but 
this provision is wrong�  I might be shooting myself in the foot in supporting the amendment 
but if we believe in equality and want people to be able to break through the glass ceiling, we 
cannot put this into legislation�  It is utterly wrong�  We can speak of diversity and equality of 
opportunity but we are saying to children that they will not have the same equality of rights 
as others�  If a person’s grandfather went to the right school, that person can go to that school 
as well�  In some cases a child might live across the road, looking at its gates, but be excluded 
because somebody else had the right grandfather and has the right amount of money in a bank 
account�  I am totally disgusted by this�  It is wrong�  As Fianna Fáil calls itself a republican 
party seeking equality of opportunity in education, it must support this amendment�  Otherwise, 
shame on it�  This is not a party political issue�  Members should think of what they would say to 
children currently going through the education system and who cannot attend a school because 
their grandfather did not go to the right school�  If their father or mother did not go to the right 
school, they cannot go there either�  It does not matter how others did in school, they can get in 
the door with the right connections�  I ask the Minister to accept the amendment�

04/07/2018AA00300Senator  Paul Gavan: I put on record our party’s full support of this amendment because 
we are a republican party�  We spoke about ideology earlier and we have an ideological divide�  
There is something fundamentally offensive about stitching in this protection in order that those 
who go to private schools can ensure the line all the way through�

04/07/2018AA00400Senator  Kevin Humphreys: A line of succession�

04/07/2018AA00500Senator  Paul Gavan: Absolutely�  Although I did not mean it in a personal sense, and I 
hope the Minister knows that, the last day I asked how many members of the Cabinet had pri-
vate education�  As somebody who is still relatively new to here, it strikes me when I meet se-
nior people in the Government or senior civil servants that they did not go to the sort of schools 
I attended�  People who attended fee-paying private schools are predominant in the upper ech-
elons of the Civil Service and the Government�  Those are the facts and I speak as a working 
class boy who never had a prospect of going to private school�  I would never dream of sending 
my kids there anyway on a point of principle�

The fact that the Government seems so intent on stitching in this provision is disgraceful�  
We speak of equality and we all say we believe in it but in this Bill, the Minister is going out 
of his way to keep the elite where they are�  I am genuinely disappointed as the Minister has 
demonstrated some determination to reform in this Bill�  I acknowledge that�  This provision 
is therefore very disappointing�  It is not needed�  What possible reason is there for this being 
included if not the reasons outlined by colleagues in the Labour Party?

04/07/2018AA00600Senator  Aodhán Ó Ríordáin: Yes�

04/07/2018AA00700Senator  Paul Gavan: It is not required and no damage would be done if the provision was 
removed.  It would enhance the Bill in a significant way.  This is class politics.  It is about those 
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people who have the privilege of going to private schools and ensuring they maintain the privi-
lege and the line of succession�  If that is the case - it is - the Government should be honest and 
say so�  It is about class and it is probably the most shameful point in a Bill that otherwise has 
much to commend�  We will support the Bill overall but the Minister has let himself down with 
this aspect�  All of us can and should aspire to doing better, regardless of party�

04/07/2018AA00800Acting Chairman (Senator Gerry Horkan): Before calling on Senator Gallagher, I wel-
come from the Lower House Deputy James Lawless and his guest, Ms Nicola King from Sal-
lins, to the House�  It is good to see them�

04/07/2018AA00900Senator  Robbie Gallagher: I have a few comments and the Minister might correct me if 
I am wrong but I understand that this legislation applies to all schools, not just private schools�   
I will support this Bill and this amendment�  It is important to keep a sense of perspective on all 
of this while we have this debate�

Thankfully oversubscription does not come into play in the majority of schools�  We should 
keep that in our minds�  Where I come from it is the complete opposite, schools are touting for 
pupils although that may be the wrong expression to use�  Come enrolment time there is noth-
ing but billboards on every county road and main road across the State where schools advertise 
open days and invite students to come�  It is important to keep a sense of perspective on the 
debate.  I would welcome clarification from the Minister that this amendment applies to all 
schools, private and otherwise�

04/07/2018BB00200Acting Chairman  (Senator  Gerry Horkan): I welcome the active retirement group from 
Limerick who are here today�  They are very welcome to the Chamber and I hope they enjoy 
their day in Leinster House�

04/07/2018BB00300Senator  Lynn Ruane: Senator Gallagher can correct me if I am wrong but when asking 
whether it applies to all schools that does not undermine the point about the schools this will 
have an impact on�  Even if the Minister says this applies to all schools that is still discrimina-
tory because my parents did not go to second level school�  I left school at the age of 15�  My 
grandparents did not go to second level school�  Whether this applies across the board or not it 
means that I am discriminated against by every school that might be oversubscribed and decide 
to prioritise against me�  I have daughters but who is to say that if I was to have another child 
and had a son I would not want to send him to a private school?  As this amendment stands if I 
wanted to send him to the same school as the Minister went to I would be actively discriminated 
against�

04/07/2018BB00400Senator  Catherine Noone: That is too personal�

04/07/2018BB00500Senator  Lynn Ruane: Clongowes has been mentioned�  I am just mentioning that the Min-
ister went to the same school�  That is not a personal attack�  It is a fact�

04/07/2018BB00600Acting Chairman  (Senator  Gerry Horkan): The Minister will respond�

04/07/2018BB00700Senator  Lynn Ruane: It is not an attack, it is only a fact that I would have no issue in 
sending my child to a private boys school had I had a son, I just would not want to be actively 
discriminated against because I did not have the second level education and my parents and 
grandparents did not have second level education that would be required for me to be able to 
enrol my child in such a school�
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04/07/2018BB00800Senator  Kevin Humphreys: I am very concerned about what Senator Gallagher said be-
cause what he is saying happens in rural areas and Fianna Fáil is losing touch with what hap-
pens in urban areas�

04/07/2018BB00900Senator  Robbie Gallagher: That sounds good coming from the Labour Party�

04/07/2018BB01000Senator  Kevin Humphreys: Access to all schools is difficult.  Are we saying that if my 
grandfather goes to a school in Dublin 4 and the family now lives in Baltinglass it will have 
25% access?

04/07/2018BB01100Acting Chairman  (Senator  Gerry Horkan): Senator Humphreys we are on Report Stage 
and Senator Noone is right that contributions can be made once only�  The Senator has had his 
slot as has everybody else who wants to speak�  Unless anybody who has not spoken wants to 
speak I will bring in the Minister�

04/07/2018BB01200Deputy  Richard Bruton: We have discussed this on Second Stage and on Committee 
Stage�  Schools as of now are allowed to operate their own admissions policy�  They have been 
allowed up to now to have waiting lists, to allow unrestricted preference for preschools, feeder 
schools, siblings, past pupils, religion�  In all of these cases I am introducing restrictions where 
I feel they are appropriate�  We will continue to allow feeder schools and sibling preference to 
apply�

In the case of past pupils, we are introducing for the first time a cap on the extent to which 
priority can be given to past pupils in gaining access to the school�  This will apply to all schools�  
The history behind this is that the then Minister, Ruairí Quinn, proposed 25% which is in this 
Bill as being the appropriate restriction�  Subsequently, I understand that the then Minister of 
State, Deputy Jan O’Sullivan, reduced that to 10%�  I thought in approaching this to get consen-
sus on it and consensus emerged around the 25%, the original proposal made by Ruairí Quinn�

The counterargument is that schools are communities and that there is a value in having con-
tinuity around the community and building a connection between one generation and the next�  
That does help schools to be stronger�  We have to decide when we believe it is appropriate to 
intervene and to what extent, and we have decided to intervene to ban in their entirety waiting 
lists, to ban religion in 95% of schools, to ban in its entirety access through preschools but to al-
low the continuation of access through feeder schools�  We just discussed an amendment on that 
issue in respect of Gaelscoileanna�  This is a question of striking a balance in what should be 
permitted and what caps we should impose�  This measure imposes a cap where none applied�  It 
is appropriate�  This is a fair and balanced approach�  Having listened to all the arguments, this 
is introducing a restriction which is appropriate�  Therefore I do not support the amendment�

Amendment put: 

The Seanad divided: Tá, 14; Níl, 28�
Tá Níl

 Bacik, Ivana�  Burke, Colm�
 Conway-Walsh, Rose�  Burke, Paddy�
 Craughwell, Gerard P�  Butler, Ray�
 Devine, Máire�  Buttimer, Jerry�
 Gavan, Paul�  Byrne, Maria�
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 Higgins, Alice-Mary�  Clifford-Lee, Lorraine.
 Humphreys, Kevin�  Coghlan, Paul�
 Mac Lochlainn, Pádraig�  Conway, Martin�
 Nash, Gerald�  Feighan, Frank�
 O’Sullivan, Grace�  Gallagher, Robbie�
 Ó Donnghaile, Niall�  Hopkins, Maura�
 Ó Ríordáin, Aodhán�  Horkan, Gerry�
 Ruane, Lynn�  Lawlor, Anthony�
 Warfield, Fintan.  Leyden, Terry�

 Lombard, Tim�
 McDowell, Michael�
 McFadden, Gabrielle�
 Mulherin, Michelle�
 Noone, Catherine�
 O’Donnell, Kieran�
 O’Mahony, John�
 O’Reilly, Joe�
 Ó Céidigh, Pádraig�
 Ó Domhnaill, Brian�
 Reilly, James�
 Richmond, Neale�
 Swanick, Keith�
 Wilson, Diarmuid�

Tellers: Tá, Senators Kevin Humphreys and Aodhán Ó Ríordáin; Níl, Senators Gabrielle 
McFadden and John O’Mahony�

Amendment declared lost�

04/07/2018DD00100An Cathaoirleach: As amendment No� 20, in the names of Senators Grace O’Sullivan and 
Lynn Ruane, has already been discussed with amendment No� 14, we cannot have a discussion 
on it�

04/07/2018DD00200Senator  Lynn Ruane: I move amendment No� 20:

In page 31, line 6, to delete “concerned�” and substitute the following:

“concerned;

(xv) age-appropriate guidelines for primary and post-primary schools, respective-
ly, in relation to students who do not wish to attend religious instruction or classes�”�

04/07/2018DD00300Senator  Alice-Mary Higgins: I second the amendment�

Amendment, by leave, withdrawn�

04/07/2018DD00500Senator  Lynn Ruane: I move amendment No� 21:
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In page 31, line 6, to delete “concerned�” and substitute the following:

“concerned;

(xv) statutory guidelines for schools in preparing arrangements and procedures in 
relation to the suspension and exclusion of students under section 23 of the Educa-
tion (Welfare) Act of 2000�”�

04/07/2018DD00600Senator  Alice-Mary Higgins: I second the amendment�

04/07/2018DD00700Senator  Lynn Ruane: On Committee Stage, the Minister did not accept an amendment I 
proposed that sought to empower the Minister of the day to make national regulations on sus-
pension and exclusion�  His decision was based on the existence of statutory codes under the 
Education (Welfare) Act 2000, section 23 of which requires schools to draw up codes of con-
duct and procedures they must follow before students can be suspended or excluded�

My concern is that schools are developing these codes of conduct on an ad hoc basis with 
no oversight by the Minister�  They are able to write them in any manner they wish�  Amend-
ment No� 21 would empower the Minister to make national guidelines for schools on how best 
to develop codes of conduct in this area�  This would mean that some form of national uniform 
standard would exist, bring ministerial oversight to this area, provide guidance to schools and 
give parents and students a national reference for dealing with these issues�  My intention is that 
this amendment would complement the provisions of section 23 of the Education (Welfare) Act 
2000 in ensuring codes of conduct are developed with national guidance in the best interests of 
schools, parents and pupils�  I hope the Minister can accept this amendment, which is meant to 
be constructive�

04/07/2018DD00800Deputy  Richard Bruton: We have had this debate previously�  As Senator Ruane has 
recognised, section 23 of the Education (Welfare) Act 2000 requires schools to develop codes 
of practice in accordance with statutory guidelines prepared by the former National Education 
Welfare Board, which is now the educational welfare service of Tusla�  This body has been 
given statutory responsibility for overseeing the requirement to have proper codes of practice 
and has published statutory guidelines for schools on developing codes of behaviour�  These 
guidelines provide guidance to schools on supporting student behaviour and on the procedures 
to be followed in respect of suspension and expulsion�  Statutory guidelines are already in place�  
Any potential review of those guidelines is a matter for the educational welfare service, Tusla 
and the Department of Children and Youth Affairs, to which Tusla now reports.  As the arrange-
ments to be followed by schools in respect of expulsion and suspension are already provided for 
in legislation and in statutory guidelines and are under the remit of a separate Department and 
Minister, I cannot accept this proposal�

When I took the opportunity to examine the practices that exist in this regard in our schools, 
I formed the view that they are very strict�  A school’s code of behaviour must disclose the spe-
cific procedures to be followed before a student may be suspended or expelled from the school.  
The statutory guidelines in respect of suspension advise that a decision to suspend a student 
requires serious grounds relating to the student’s behaviour, etc�  Those grounds must be set out�  
The guidelines require schools to consider various factors such as the context for the behaviour, 
the impact of the behaviour, the interventions that had been tried, the question of whether sus-
pension is a proportionate response and the possible impact of suspension�

Fair procedures must be followed when a school is proposing to suspend a student�  When 
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a preliminary assessment of the facts confirms that there has been serious behaviour that could 
warrant suspension, the school should inform the student and his or her parents of the complaint 
and give the student and his or her parents an opportunity to respond�  The board of manage-
ment must provide an opportunity to appeal�  The guidelines outline that expulsion should be a 
proportionate response to the student’s behaviour�

The expulsion of a student is a very serious step that should not be taken by a board of 
management other than in extreme cases of unacceptable behaviour�  The school should take 
significant steps to address the misbehaviour and to avoid the expulsion of a student, including, 
as appropriate, meeting parents, making sure the student understands the consequences of ex-
pulsion, ensuring all other avenues have been considered and seeking the assistance of support 
agencies such as the National Educational Psychological Service, the HSE, community ser-
vices, the National Behaviour Support Service, the child and adolescent mental health service 
and the National Council for Special Education�

This is a good code�  I have not heard anyone saying otherwise�  In cases in which people 
feel the code has not been followed, appeals can be submitted under section 29�  The last time 
the Senator raised this matter, she asked about the number of expulsions�  I can inform her 
that in the most recent year, there were 195 expulsions at second level and 19 at primary level�  
This means that expulsion is required in the cases of 0�57% of students, or one in every 1,750 
students�  The Department received 77 appeals relating to expulsions in the same period, which 
indicates that approximately one in every three expulsions is appealed�  Approximately 31% 
of appeals are upheld, and the expulsions are found not to have been validly applied, when 
these hearings take place�  This matter falls under the remit of another Department and is the 
responsibility of a statutory agency�  I do not have a reason to believe there is evidence that we 
should be demanding a review�  The current arrangements seem to be reasonably robust from a 
layman’s point of view�  Having reviewed the evidence since Committee Stage, as the Senator 
asked me to do, I am afraid I am not disposed to change the approach that is currently adopted�

04/07/2018DD00900Senator  Lynn Ruane: I thank the Minister�  I suppose I agree that the arrangements are 
robust�  My problem is with how they are being implemented and followed at local level�  I 
would prefer to be in a situation where there is no need for an appeal�  I am willing to accept 
what the Minister is saying�  I might follow up this matter through other avenues, such as Tusla 
or the Department of Children and Youth Affairs.  I am concerned that many expulsions could 
be going undocumented and unnoticed, especially in areas of deprivation where it can look like 
a child who has been expelled simply left school early�  There could be a large cohort of people 
who are not falling into this bracket�  There might be another way for me to go about pursuing 
such cases�  For the time being, I am happy enough to accept what the Minister is saying about 
this amendment�

Amendment, by leave, withdrawn�

Amendment No� 22 not moved�

04/07/2018DD01200An Cathaoirleach: If amendment No� 23 is agreed, amendment No� 24 cannot be moved�  
If amendment No� 23 is not agreed, amendment No� 25 cannot be moved�  These amendments 
have already been discussed with amendment No� 14�

Government amendment No� 23:

In page 43, between lines 19 and 20, to insert the following:
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“(5) The Minister for Education and Skills shall—

(a) not later than 5 years after section 11 of the Education (Admission to Schools) 
Act 2018 comes into operation, commence a review of the operation of this section, 
and

(b) not later than 12 months after the expiration of the said 5 years, make a report 
to each House of the Oireachtas of his or her findings and conclusions resulting from 
that review�”�

Amendment agreed to�

Amendment No� 24 not moved�

Government amendment No� 25:

In page 43, line 20, to delete “(5) In this” and substitute “(6) In this”�

Amendment agreed to�

Bill, as amended, received for final consideration.

Question proposed: “That the Bill do now pass�”

04/07/2018DD02000Minister for Education and Skills  (Deputy  Richard Bruton): I thank Senators for their 
interest in the Bill�

Question put and agreed to�

04/07/2018EE00100Judicial Appointments Commission Bill 2017: Committee Stage (Resumed)

SECTION 2

Debate resumed on amendment No� 3:

In page 8, between lines 4 and 5, to insert the following:

“ “diversity” means a wide range of backgrounds, experiences, interests and perspec-
tives, reflective of the diverse nature of Irish society and including but not limited to 
socio-economic status, gender, race, ethnicity, minority groups and the majority group;”�

 - (Senator Lynn Ruane)

04/07/2018EE00300An Cathaoirleach: I welcome the Minister back to the House�  We were dealing with 
amendments Nos� 3 to 5, inclusive, which are related�  Senator Norris was in possession�  We 
had substantial debate on the whole area of the Group of States against Corruption, GRECO, 
report, which is not directly related to the three proposed amendments to section 2�  I respect-
fully suggest that we deal specifically with amendments Nos. 3, 4 and 5, in that order, and that 
we move on from the issue of the GRECO report and its possible implications�  That is only my 
suggestion�  Senator Norris was in pole position�  I am sure he will adhere to my request�
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04/07/2018EE00400Senator  David Norris: I will find ways around it.  I welcome the Minister back.  It has 
been a long debate�  I like to think I-----

04/07/2018EE00500An Cathaoirleach: I will be strict about contributions being relevant to the amendments�  I 
do not want people wandering about too much�  I must be frank�  Late last night and yesterday 
afternoon I felt that we went beyond the bounds of matters relevant to the amendments�  On 
Committee Stage we cannot wander onto general discussions on issues such as the GRECO 
report�  I will give the Senator some time to make his point�

04/07/2018EE00600Senator  David Norris: I thank the Cathaoirleach very much�  As I said, I welcome the 
Minister back to the House�  It has been a long debate�  I would like to think I have good per-
sonal relations with the Minister�  We both have very strong connections with County Laois�  I 
find him a charming-----

04/07/2018EE00700Minister for Justice and Equality (Deputy Charles Flanagan)  (Deputy  Charles Flana-
gan): It is like the Senator says that all the time�

04/07/2018EE00800Senator  David Norris: I find him a charming and very decent Minister.  We had a little 
tousle about whether he regretted the vote�  I have looked-----

04/07/2018EE00900An Cathaoirleach: The Senator reminds me of someone fattening the turkey before the 
kill�

04/07/2018EE01000Senator  David Norris: I beg the Cathaoirleach’s pardon�

04/07/2018EE01100An Cathaoirleach: The Senator reminds me of someone fattening the turkey before the kill 
at Christmas�

04/07/2018EE01200Senator  David Norris: I would not dream of comparing the Minister to a turkey�  We had a 
little tousle about whether the Minister regretted the vote�  I have looked up the record�  It says 
that Deputy Charles Flanagan said:

The vote is a great pity�  I do not have anything to do with that�

To which I said “The Minister regrets the vote�”  That was my translation of, “The vote is a 
great pity�”  I am not quite sure what the Minister meant at that point�  It might have been a slip 
of the tongue�

04/07/2018EE01300Deputy  Charles Flanagan: I respect the vote of the Seanad�  What else can I do?

04/07/2018FF00100Senator  David Norris: I know that but the Minister said it was a great pity�

04/07/2018FF00200Senator  Martin Conway: No�  He said he respected the vote, not that he regretted the vote�

04/07/2018FF00300Senator  David Norris: No, he said the vote was a great pity�

04/07/2018FF00400Senator  Martin Conway: It was a great pity that the House had a vote�

04/07/2018FF00500Senator  David Norris: That is fine.  Let us move on.

04/07/2018FF00600An Cathaoirleach: This is all superfluous.

04/07/2018FF00700Senator  David Norris: Exactly�
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04/07/2018FF00800An Cathaoirleach: Is the Senator on amendment No� 3?

04/07/2018FF00900Senator  David Norris: I am on amendments Nos� 3, 4 and 5�  The GRECO report has a 
degree of relevance, particularly with regard to amendment No� 4, which refers to the role of the 
chairman and to the chairman being a lay person.  GRECO has expressed specific views on this.

The Government has suggested there was indepth consultation with the Judiciary�  The Ju-
diciary has taken the extraordinary step of putting out a statement that this is not true, and that 
it is incorrect and a mistake�

With regard to the question of GRECO, the Dáil spent ten hours last Tuesday, Wednesday 
and Thursday debating the Bill and there was not a single reference to the GRECO report�  I 
believe the Seanad is making up for that deficiency.  GRECO stated it has significant concerns 
about the composition of the commission as proposed in the Bill�  It would place judges in a 
clear minority position in favour of strong lay representation, including the chairperson�  This 
is not in line with European standards�  GRECO’s position, as clearly expressed in the evalua-
tion report, is that the composition of the judicial appointments board, consisting of a majority 
of judges and chaired by the Chief Justice, was considered suitable for the selection procedure�  
Here is something from GRECO that is directly applicable to amendment No� 4�

04/07/2018FF01000An Cathaoirleach: I understood that nobody had seen or read the GRECO report, although 
it may be in the possession of the Minister�  I get the impression from Senator David Norris that 
he has actually read the GRECO report�

04/07/2018FF01100Senator  David Norris: It was made available to members of the Church of Ireland by 
special commission or decree�

04/07/2018FF01200Senator  Victor Boyhan: Thanks�

04/07/2018FF01300Senator  David Norris: Senator Boyhan and I have both seen something that purports to 
be the report�  I can at least talk a little about what I believe is in the report because the Minister 
talked about it when he said there were no earthquakes and that we would not be upset and all 
this kind of stuff.  I am just using what I understand to be the GRECO report.  It certainly comes 
across in the flavour of the language and the seriousness that it is the GRECO report.  It very 
clearly expresses the belief that the chairperson should be the Chief Justice�  I have tabled an 
amendment to that effect.  I will leave it at that for the time being.

04/07/2018FF01400An Cathaoirleach: Is the amendment being pressed?

04/07/2018FF01500Senator  David Norris: It is not my amendment�  It is in the name of Senator Ruane�

04/07/2018FF01600An Cathaoirleach: Since she is not here, I shall put the question�

Amendment put and declared lost�

04/07/2018FF01800Senator  Michael McDowell: I move amendment No� 4:

In page 8, lines 17 and 18, to delete “and includes the chairperson”�

04/07/2018FF01900Senator  Victor Boyhan: I second the amendment�

Amendment put: 
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The Committee divided: Tá, 10; Níl, 25�
Tá Níl

 Bacik, Ivana�  Burke, Colm�
 Boyhan, Victor�  Burke, Paddy�
 Clifford-Lee, Lorraine.  Butler, Ray�
 Daly, Mark�  Buttimer, Jerry�
 Horkan, Gerry�  Byrne, Maria�
 Humphreys, Kevin�  Coghlan, Paul�
 McDowell, Michael�  Conway-Walsh, Rose�
 Nash, Gerald�  Conway, Martin�
 Norris, David�  Devine, Máire�
 Wilson, Diarmuid�  Feighan, Frank�

 Gavan, Paul�
 Hopkins, Maura�
 Lawlor, Anthony�
 Lombard, Tim�
 Mac Lochlainn, Pádraig�
 McFadden, Gabrielle�
 Mulherin, Michelle�
 Noone, Catherine�
 O’Donnell, Kieran�
 O’Mahony, John�
 O’Reilly, Joe�
 Ó Donnghaile, Niall�
 Reilly, James�
 Richmond, Neale�
 Warfield, Fintan.

Tellers: Tá, Senators Victor Boyhan and Michael McDowell; Níl, Senators Gabrielle Mc-
Fadden and John O’Mahony�

Amendment declared lost�

04/07/2018GG00100Senator Ivana Bacik: I move amendment No� 5:

In page 8, between lines 34 and 35, to insert the following:

“(3) A person is employed in the service of the State if he or she is-

(a) a member of the Garda Síochána,

(b) a member of the Defence Forces, or

(c) a civil servant in the Civil Service of the Government or the Civil Service of the 
State�”�

Amendment put: 



4 July 2018

349

The Committee divided: Tá, 9; Níl, 25�
Tá Níl

 Bacik, Ivana�  Burke, Colm�
 Boyhan, Victor�  Burke, Paddy�
 Clifford-Lee, Lorraine.  Butler, Ray�
 Horkan, Gerry�  Buttimer, Jerry�
 Humphreys, Kevin�  Byrne, Maria�
 McDowell, Michael�  Coghlan, Paul�
 Nash, Gerald�  Conway-Walsh, Rose�
 Norris, David�  Conway, Martin�
 Wilson, Diarmuid�  Devine, Máire�

 Feighan, Frank�
 Gavan, Paul�
 Hopkins, Maura�
 Lawlor, Anthony�
 Lombard, Tim�
 Mac Lochlainn, Pádraig�
 McFadden, Gabrielle�
 Mulherin, Michelle�
 Noone, Catherine�
 O’Donnell, Kieran�
 O’Mahony, John�
 O’Reilly, Joe�
 Ó Donnghaile, Niall�
 Reilly, James�
 Richmond, Neale�
 Warfield, Fintan.

Tellers: Tá, Senators Ivana Bacik and Kevin Humphreys; Níl, Senators Gabrielle McFadden 
and John O’Mahony�

Amendment declared lost�

Question, “That section 2 stand part of the Bill”, put and declared carried�

Sections 3 to 6, inclusive, agreed to�

NEW SECTIONS

04/07/2018HH00400An Leas-Chathaoirleach: Amendments Nos� 6, 7 and 110 are related and may be dis-
cussed together by agreement�  Is that agreed?

04/07/2018HH00500Senator  Ivana Bacik: No, it is not agreed�  My amendment is amendment No� 7 and while 
I see that amendments Nos� 6 and 110 are very closely related and see the reason for the group-
ing, I would prefer my amendment No� 7 to be dealt with separately because it is not so closely 
associated�  I do not know what the view of Senator McDowell is�
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04/07/2018HH00600An Leas-Chathaoirleach: If the House is agreeable we can do that�  Is that agreed?  Amend-
ment No� 7 will be dealt with separately�

04/07/2018HH00700Senator  Ivana Bacik: Thank you�

04/07/2018HH00800An Leas-Chathaoirleach: We are dealing with amendments Nos� 6 and 110, with amend-
ment No� 7 excluded�

04/07/2018HH00900Senator  Michael McDowell: I move amendment No� 6:

In page 9, between lines 24 and 25, to insert the following:

“7. Nothing in this Act shall be construed as limiting the advice the Government may 
give to the President with respect to the appointment by the President, under Article 35 
of the Constitution, of a person to be a judge�”�

This amendment echoes something the Minister said the other day in the course of the dis-
cussion we had on the GRECO report�  The Minister said that it should be understood that this 
Bill does not change the fundamental architecture whereby under our Constitution it is the Gov-

ernment and the Government alone that makes its decision on whom to recom-
mend to the President for appointment to the Judiciary�  It is very important that 
remarks attributed to a Minister, whom I shall not name, but whom I incorrectly 

described yesterday as a plaintiff when in fact he was not a plaintiff to the proceedings to which 
I referred yesterday - I just want to correct the record-----

04/07/2018HH01000Deputy  Charles Flanagan: A Minister who shall not be named, but who is not in this 
House�

04/07/2018HH01100Senator  Michael McDowell: Exactly�  It is certainly not-----

04/07/2018HH01200Senator  David Norris: It is not the Taoiseach�

04/07/2018HH01300An Leas-Chathaoirleach: That is very important for the record�  Thank you both�

04/07/2018HH01400Senator  Michael McDowell: It is certainly not the Minister who is here, but a Minister-----

(Interruptions).

04/07/2018HH01600An Leas-Chathaoirleach: Senator McDowell without interruption�

04/07/2018HH01700Senator  Michael McDowell: A Minister, whom I shall not name, said that the purpose of 
this Bill was to take the appointment of judges out of the hands of politicians�

As I said yesterday, this is strange coming from a person who, when in opposition, proposed 
that a committee, consisting of Opposition politicians in the main, should decide who should be 
appointed to the Bench�  He proposed an amendment to the Constitution to that end�

  I want to emphasise that the Constitution confers on the Government of the day the duty 
and the right to recommend and advise the President of persons to be appointed to the Judiciary�  
In our system, the Government is composed of elected politicians�  As has been done in favour 
of this Bill, to take away from them the function of advising the President as to who should be 
a judge is a constitutional falsehood�  Unless there is a referendum, that function remains vested 
in the Government�  To claim that the Government has somehow ended cronyism and taken the 

4 o’clock
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appointment of judges out of the hands of politicians is simply false�  Let it be remembered that, 
no matter what is done in this legislation, this underlying constitutional reality remains unaf-
fected�  The Government of the day must take responsibility and must make the ultimate choice 
as to whom it advises the President should appoint�  There is no way around that or no way of 
avoiding it under our current system�  To make a false claim that one is somehow preventing the 
Government from appointing people who are eligible to be appointed under this or any other 
legislation is to pull a fast one on the community�

04/07/2018JJ00200Senator  David Norris: It is not the first time the Minister in question has done that.

04/07/2018JJ00300Senator  Michael McDowell: It is trying to pull the wool over the public’s eyes on this 
matter�

04/07/2018JJ00400Senator  David Norris: It is not the first time he has done that either.

(Interruptions).

04/07/2018JJ00600Senator  Michael McDowell: I am glad Senator Norris is like a Greek chorus in this�

04/07/2018JJ00700Senator  David Norris: I will restrain myself from doing the actions of the Greek chorus, 
however�

04/07/2018JJ00750Senator Martin Conway: Senator Norris is in great form today�

04/07/2018JJ00800Senator Michael McDowell: Anybody who puts as much effort as some individuals have 
done in order to get to the Cabinet table and park their feet under it, should not be there if he 
or she is not willing to accept responsibility and personal accountability for the appointment 
of judges�  In the end, this legislation, in whatever shape or form in which it is passed, cannot 
transfer responsibility for the choice of judges from the elected Government of the day, or each 
member of the Government, to any other body�  If one cannot stand the heat in the kitchen, one 
should not be there�  If one repudiates the role the Constitution gives one in the context of mak-
ing decisions as to who should be appointed to the Judiciary, one should not be in government�  
It is shameful to pretend that one is a member of the Government if one somehow abdicates 
one’s responsibility for carrying out that function�

This is important�  The Minister will doubtless internally agree, even though he will not nod 
his head�  The delay we have encountered for the past year or two in appointing judges on the 
basis that this legislation has not yet been passed is unconscionable�  Very good appointments 
have been made by the Government in the recent past�  There was no reason not to make them�  
There was no reason either, however, to go on an individual ministerial go-slow or to take a 
non-co-operation tack in order to prevent the filling of judicial vacancies.

Yesterday morning, I heard a High Court judge complain of the absence of judicial resourc-
es.  There are vacancies to be filled.  There should be more judges appointed, not fewer.  If the 
judicial system is to function, we not merely must have more judges, the Department of Justice 
and Equality, through the Courts Service, is going to have to face up to this and put its hand 
in its pocket in order to give judges assistance in the discharge of their functions�  No justice 
Minister, past or present, myself included, and no senior civil servant, including every honour-
able and decent civil servant I have ever met, would accept the duties that a High Court judge 
performs with the tiny resources given by way of support�  The House should consider what it 
is like after the end of a three-week case to be told that one must deliver a written judgment, 
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which sometimes may run to 100 pages, analysing the arguments of both sides, ruling for or 
against the legal arguments on both sides and analysing the evidence and ruling on its credibil-
ity�  How long would one need to carry out that function without any assistance whatsoever?  
How would one deal with this while the president of the court says he needs one back the day 
after tomorrow to do another case because there are inadequate judges and that the whole sys-
tem will collapse if one does not keep hearing cases while reserving judgments?  No Minister 
could function on that basis�

I have had the honour of being a Minister and of serving as Attorney General�  One could 
not discharge the functions of either office without people drafting and putting forward analysis 
pieces in private or without having secretarial and research support to assist one in carrying 
out one’s functions�  However, we ask judges of every rank to carry out their functions with 
the most tiny and exiguous support�  They have one junior adviser each, who do not command 
big salaries, or researchers as they are called�  That researcher must frequently act also as the 
court messenger for the judge.  That is the function that used to carried out by judges’ tipstaffs 
of getting the books while a court is sitting and sending messages to other judges�  That is the 
only support we give to judges of the High Court, the Court of Appeal or the Supreme Court�  
Will Members consider the pressure that is on any man or woman, over the years, to carry out 
that function?

I strongly believe that our biggest preoccupation, especially now we are the only common 
law country left in the European Union, must be to ensure that the quality of the administration 
of justice in Ireland is excellent and speedy by international standards and that the jurisprudence 
of the Irish courts measures up to the best international standards�  These are important issues�  
Foreign direct investment companies, American in particular, come to Ireland because they can 
understand our legal system�  They can lift a judgment and understand how a case was decided�  
Much more importantly, they can understand an entirely independent and arbitral Judiciary will 
listen to both sides in a case and deliver a reasoned judgment at the end�  Contrast that with 
the European Court of Justice, in which a series of judges sit quietly and deliver one judgment�  
They are precluded from giving any dissenting judgment�  If they do not deal with the argu-
ments of one side or another on a particular issue, there is nothing that can be done about it�  
That is the way their system works�  At least the European Court of Human Rights allows for 
dissenting opinions�  The European Court of Justice does not�  We need really excellent men and 
women to discharge the function of being judges in Ireland�  Merit-based appointment means 
that a person shows excellence in doing his or her job�  It does not mean that he or she deserves 
it in some kind of old pals act way�  It means that he or she is the best person to carry out that 
judicial function�  This particular legislation is missing an opportunity to deal what is weakest 
in our judicial system and what is most vulnerable about it, which is that it is under-resourced�  
Instead of identifying that problem, it is erecting the notion that cronyism is somehow a prob-
lem with our Judiciary and that cronyism in appointments is, or has been, a problem that has 
done serious damage to the Irish judicial system in the past�  It has not�

It is important that the next thing I wish to say is said again for the benefit of one particular 
Minister who is not here�  When it comes to appointing a judge to the Supreme Court, whether 
a man or a woman, the decision as to who should be appointed does not reduce itself to some 
statutory formula or whatever�  When one comes to consider how a vacancy in the Supreme 
Court should be filled, be it a vacancy for an ordinary judge or the Chief Justice, one has to 
look at one issue, namely, what kind of court are we creating overall?  Is it reformist, conser-
vative or liberal?  These are the questions one has to ask oneself when one is in government�  
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Having been Attorney General, Minister for Justice, Equality and Law Reform, and Tánaiste, 
I know this�  One has to make decisions about men and women not only by virtue of how well 
they know the law but based on the kind of court one wants to create�  Does one want to create 
a court which will be judicially activist or does want to create one which will be reasonably 
conservative?  Does one want to have a court that is likely to clash with the Executive regu-
larly or one which is less likely to do so?  Does one want a court which is going to be totally 
pro-European in its outlook or does one want to create a Supreme Court which will remember 
the sovereignty of the Irish people as well?  Those are the kinds of questions that actually did 
decide, in the round, who became members of our Supreme Court�  

It is proper for those decisions to be made only by the Government of the day, not by some 
self-appointed group of people who think they know better who should be on the court by refer-
ence to the candidates’ socioeconomic backgrounds or whatever�  I am not trying to trespass on 
the next amendment proposed by Senator Bacik, which is equally important�

04/07/2018KK00200An Leas-Chathaoirleach: I hope the Senator will forgive me but surely the Supreme 
Court’s first duty is to uphold the Constitution.

04/07/2018KK00300Senator  Michael McDowell: That is the point�  Upholding the Constitution-----

04/07/2018KK00400Senator  Victor Boyhan: That was an excellent intervention�

04/07/2018KK00500Senator  Michael McDowell: It was an excellent intervention, if I may say so�  I welcome 
that remark but the point is that the Constitution is what the Supreme Court says it is and it ul-
timately means what the Supreme Court says it means�  Therefore everybody on any Supreme 
Court makes a declaration to uphold the Constitution and the laws�  However, in the minds of 
different people who might or might not be appointed to that court, there could be very different 
conceptions of what the Constitution actually means with regard to, for example, the balance 
between freedom of speech on the one hand and the prevention of hate speech on the other�  
There could be very different views on where that balance lies.  It is on that precise point that 
the Government has to make up its mind�

To come back to this commission, there cannot be a competition run by the Public Appoint-
ments Service designed to create a body which is to second guess the Government on such is-
sues�  It just cannot be done no matter who is put on this commission�  If it was all judges, that 
would be bad�  If it was all lay people, that would be bad�  If it was all lay people of one kind 
or all lay people of another kind, it would be equally bad because those people would have no 
mandate from the people of Ireland to make decisions of the kind I have mentioned - value 
judgments about the kind of Supreme Court we should have and the direction the Constitution 
should take�  They would have no mandate from the people�  No statutory formula could confer 
on them a mandate which is reserved exclusively to the Government�

What we want to do with this amendment to section 7 is to state, clearly and unambiguously 
on order that nobody can be under any illusion as to what this Act is about later, that “Nothing 
in this Act shall be construed as limiting the advice the Government may give to the President 
with respect to the appointment by the President, under Article 35 of the Constitution, of a per-
son to be a judge�”  I note that similar wording appears in section 40(3) of the Bill as it currently 
stands, which relates to the functions of the commission�  However, because we are proposing 
that in certain cases a senior appointments committee should be involved, the provisions of 
section 40(3) are not sufficient because they refer only to the commission carrying out its func-
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tions�  This particular amendment is intended to apply to the Act in its entirety�  That also applies 
to amendment No� 110�  

What I am asking this House to do is to echo the sentiments of the Minister and to ensure 
that this Act does not derogate from the constitutional entitlement and duty of the Government 
to use its own judgment on these matters�  Insofar as the judicial appointments commission and 
the existing Judicial Appointments Advisory Board, JAAB, comes up with suggestions or ad-
vice, suggestions or advice are all they are�  In the end, responsibility lies with each and every 
Minister, no matter how reluctant he or she may be, to decide who should be appointed as a 
judge�  I ask the House and the Minister to accept this amendment�  

I want to say one thing on that last subject�  At this point I have no inkling as to which, if 
any, of the amendments tabled by myself, Senators Boyhan, Bacik, Norris or anybody else in 
this House in this debate are likely to receive a favourable view from the Minister�  We have 
had no hint as we have gone through the first five amendments - and thank God we are moving 
forward-----

04/07/2018KK00600Senator  David Norris: However glacially�

04/07/2018KK00700Senator  Michael McDowell: I have no idea whatsoever as to where this journey is likely 
to end�  I accept the Minister is in a theoretical minority in this House but, because of the deal 
done with Sinn Féin, he is not really in that much of a minority�  However, I think we are en-
titled to be informally told if the Minister does not intend to accept any of our amendments, if 
he intends to accept some or if he is thinking of putting down his own amendments to mirror 
our suggestions up to a point or completely.  That should not necessarily be done from the floor 
of the House�  I am not suggesting that�  We are entitled to some picture of the Government’s 
thinking on this matter�  At the moment, in trying to be constructive - and I am trying to be con-
structive - we are, to some extent, in a submarine without a periscope�  I have no idea of what 
is acceptable and what is not, of what it is intended to vote down or of what might be replicated 
in a Government amendment on Report Stage�  I know the Minister will probably say in reply 
that he wants to listen to the entire debate�  That is true and that is fair enough but it would be 
helpful, at least to some of us who are taking a constructive role in this debate, to have some 
vague outline from the Minister, whether informal or formal, as to whether we are barking at 
the moon or whether anything we say is likely to be heard, received and acted on�  I would not 
mind whether that happened inside this House or outside�  Since the Minister has already said 
that nothing in the Act has the effect dealt with in this amendment, I ask him to indicate that he 
will accept it as a clear honest statement of the truth of the situation and a negation of the idea 
that this Bill is going to take the appointment of judges out of the hands of politicians, which is 
a falsehood and unconstitutional�

04/07/2018LL00100Senator  David Norris: I do not say it is cronyism that a particular Minister, whom I shall 
not name, is not in the House and does not come from Laois, when editor of the financial sec-
tion of the Sunday Independent brought his son-in-law and various election workers onto the 
team, but it certainly looks like cronyism�  I cannot imagine the Government not accepting this 
amendment because it strengthens the hand of Government�  Why would the Government not 
want its hand strengthened or reinforced?  As mentioned by Senator McDowell, this wording is 
in the legislation, virtually word for word�  The amendment states: “Nothing in this Act shall be 
construed as limiting the advice the Government may give to the President with respect to the 
appointment by the President, under Article 35 of the Constitution, of a person to be a judge�”�  
Section 40(3) states: “Nothing in subsection (2) shall be construed as limiting the advice that 
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the Government may give to the President with respect to the appointment by the President, 
under Article 35 of the Constitution, of a person to be a judge�”�  Why would the Government 
reject an amendment that parrots almost identically language in another section of the Bill?  I 
am interested to hear what the Minister has to say in this regard�

04/07/2018LL00200Senator  Kevin Humphreys: I agree with the Senators who said there appears to be a lack 
of openness on the Minister’s part to engage on the amendments tabled to this Bill�  Senators 
have put a lot of work into these amendments�  Senator Bacik, on behalf of the Labour Party, 
has put in significant work to our amendments, which have been put forward in a constructive 
manner.  There has been an unwillingness on the part of the Minister and his officials to work 
with us to have these amendments inserted into the legislation to safeguard the independence 
of the courts�  As mentioned by Senator McDowell, we could make speedier progress if we 
had an indication as to whether there is a willingness on the Minister’s part to engage on the 
remaining amendments or if we are simply barking at the moon�  We are wasting time discuss-
ing each amendment because the controlling bloc of Sinn Féin and Fine Gael in this House will 
reject every amendment�  The Minister said that he will listen to all Senators and make up his 
own mind but I am not sure that he is open to suggestions�  There is a controlling hand outside 
of this House in respect of the Bill and a Sinn Féin and Fine Gael Party bloc here that will vote 
down every amendment�  I do not believe that is good for democracy�  During the break later, it 
would be helpful if the Minister could clarify if we are wasting our time debating each amend-
ment and if a Sinn Féin and Fine Gael Senator could indicate if they propose to vote down each 
amendment�

04/07/2018LL00300Senator  Niall Ó Donnghaile: I am not voting down every amendment�  Senator Hum-
phreys would recognise a Fine Gael Party bloc having been party to one�

04/07/2018LL00400Senator  Kevin Humphreys: I was not addressing Senator Ó Donnghaile�

04/07/2018LL00500Senator  Niall Ó Donnghaile: The Senator would know what one looks like�

04/07/2018LL00600An Leas-Chathaoirleach: Order, please�

04/07/2018LL00700Senator  Kevin Humphreys: There is an order here�

04/07/2018LL00800Senator  Niall Ó Donnghaile: I am not voting down every amendment�

04/07/2018LL00900An Leas-Chathaoirleach: I will allow Senator Ó Donnghaile in next�

04/07/2018LL01000Senator  Kevin Humphreys: I have concluded�

04/07/2018LL01100An Leas-Chathaoirleach: Would Senator Ó Donnghaile like to come in at this point?

04/07/2018LL01200Senator  Niall Ó Donnghaile: No�

04/07/2018LL01300An Leas-Chathaoirleach: I call Senator Bacik�

04/07/2018LL01400Senator  Ivana Bacik: Based on the voting pattern on the amendments we have put this 
afternoon, it is valid to ask the Minister if he is open to accepting any amendments�  Amend-
ment No� 5 in my name, which we debated last night, was a constructive technical amendment 
seeking to clarify a definition.  I had not anticipated there would have been any difficulty with 
other parties supporting it�  I was somewhat surprised to note Sinn Féin voted with the Govern-
ment to block the amendment�  I wonder if there is any purpose to our debate if that bloc - the 
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strange alliance between Sinn Féin and Fine Gael - is to continue�

04/07/2018LL01500Deputy  Charles Flanagan: I would never suggest to Senators that they are wasting their 
time.  We were here for five hours last night.  We dealt with five amendments, on two of which 
there was no debate because they were ruled out of order, which speaks for itself in terms of time 
wasting.  I am here to listen to Senators and to be constructive.  I am more than happy to reflect 
on amendments that I believe to be constructive and it may be the case that later amendments 
will be accepted during the debate but I am bound by the rules of this House to deal now with 
amendments Nos� 6 and 110�  On the commencement of the debate, the Leas-Chathaoirleach 
indicated that to ensure an orderly debate we were to deal with the issues to hand�

I refer Senator McDowell to Article 15�4�1 of the Constitution which makes clear that there 
are no circumstances in which the Oireachtas shall enact any law which in any respect might 
be repugnant to the Constitution or any provision thereof and Article 15�4�2 any such repugnant 
legislation enacted shall be invalid to the extent of that repugnancy�  Therefore, this Bill when 
enacted could under no circumstances lawfully change the constitutional prerogative of the 
Government�  There is nothing in this Bill that asserts to in any way change that�

Amendment No� 6 proposes to insert a new section 7 into the Bill, with a general rider that 
the Act overall cannot limit the advice that the Government may give to the President as regards 
persons to be appointed�  Relevant rider provisions have been inserted into the appropriate plac-
es of the Act�  Senators Norris and McDowell have rightly adverted to section 40(3) and section 
41(4), the wording of which is almost identical to the wording proposed in the amendment by 
Senator McDowell�  The oblique reference that Senator McDowell makes to further amend-
ments probably centres on amendment No. 90.  I am happy to reflect on that amendment when 
we come to it�  If it were to be voted upon favourably by this House, there would be validity 
in amendment No. 6.  I will reflect on amendment No. 6 in the context of further amendments 
and Report Stage�  I want to make it clear that the matter intended to be covered by Senator 
McDowell’s amendment is well catered for in so far as the commission is concerned�  Were this 
House to be disposed to the establishment of a senior officials group there would be validity in 
this amendment and we would have to revert to it�  

Senator McDowell has taken the opportunity to deal with matters more specific to the Ju-
diciary, not in the context of this amendment but in the context of the Bill�  I would not be 
surprised if, when Senator McDowell is next in the High Court, an opportunity is taken by a 
judge or judges to make representations on their behalf.  I would expect nothing different.  In 
fact, I would be very surprised if any member of the Judiciary, or indeed any lawyer, would say 
to Senator McDowell, “Everything is fine, thank you very much, you are doing a great job”.  
As the Senator well knows, things do not work like that, nor should they�  Rather than have 
individual members of the Judiciary making representations in the ear of Senator McDowell 
when he is in the courts, I want to point to the Association of Judges of Ireland, a body of some 
importance, which I have met on a number of occasions and which I intend to engage with 
on a regular basis covering many of the issues raised by Senator McDowell and more�  It is 
entirely legitimate that a relationship would exist between the Minister of the day and a specifi-
cally arranged group or committee, in this case entitled the Association of Judges of Ireland�  
I am happy to engage�  I am also happy to record in the budget for this year increased capital 
expenditure for the courts and their buildings�  Senators may have had the opportunity to visit 
some of the new courthouses which have opened in recent times�  I have had the very pleasant 
opportunity of seeing the opening of four or five state-of-the-art courthouses across the State by 
the Chief Justice, and not solely in the capital�  That is indicative of a commitment on the part 
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of this Government to ensure that the courts and the Judiciary have available to them sufficient 
surrounds in which to work, and also that they have the assistance which a modern Judiciary 
should have in regard to the engagement between the courts and our people�  I look forward to 
continuing that unprecedented level of investment this year in the context of the October bud-
get�  Capital expenditure on courts has been in excess of €120 million over the past six years�

Senator McDowell is right that there needs to be much more than just bricks and mortar 
in terms of court infrastructure�  He makes a valid point about ensuring there are appropriate 
and necessary levels of support�  We will come to that more particularly in the Judicial Council 
Bill, which is before the Seanad and which will deal with the issue of judges and supports, the 
ongoing need for continuous professional development and the ongoing need to ensure modern 
technology is available right across our courts, for judges, court-users, victims of crime and 
everybody who experiences our Courts Service�  Yes, I will continue to do that, and I would 
prefer to do so through channels I would regard as being accepted channels, and perhaps even 
formal channels, rather than an opportunity for a tap on the shoulder or a word in the ear, should 
Senators McDowell or Bacik, or anybody in this House, engage in professional activities in the 
Four Courts or outside of this House�

There has not been a go-slow in respect of the appointment of judges�

04/07/2018MM00200Senator  Kevin Humphreys: The Minister was doing well�

04/07/2018MM00300Deputy  Charles Flanagan: Nor should there be any suggestions that members of the 
Government or otherwise were exercising a formal veto over the appointment of judges�  That 
will not happen�

04/07/2018MM00400Senator  Kevin Humphreys: We all know there was�  It was leaked to the newspapers this 
year�

04/07/2018MM00500Deputy  Charles Flanagan: Senator Humphreys reads it in the newspaper�

We are just about half way through the year, and we have had the nomination by the Govern-
ment, and the approval and appointment by the President, of 16 judges�  That is not indicative to 
me of any blockage, stop or halt�  It is my intention between now and the end of this term to seek 
a Government approval for the nomination by the President of further judges, particularly hav-
ing regard to the word in Senator McDowell’s ear in recent times�  I intend to do that between 
now and the end of term in the next couple of weeks�  I reject any allegation on the part of any-
body that there has been a form of old-boys network or cronyism in the appointment of judges�  
Our people and our courts have been very well served over the decades in the independence 
of the Judiciary and the appointments to our courts�  That record speaks for itself and does not 
need to be proved by citing any instances or otherwise�  We have been very well served�  There 
is absolutely no evidence to the contrary, and I reject any suggestions that might be made in that 
regard�  I say this without reference to any individual Member of this House�  I acknowledge 
the points that have been raised by Senator McDowell�  It is my intention to engage with the 
Judiciary in a way that is transparent and that ensures that Government is very much aware of 
the concerns which arise from time to time�  These concerns, however, are couched in the con-
stitutional regard for the separation of powers�

I will keep amendment No� 6 grouped with amendment No� 110�  We will have a look at 
how we are going in the context of other amendments, in particular amendment No� 90�  If the 
Seanad is so disposed to adopt some of the later amendments, then that will be an amendment to 
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which we will need to return on Report Stage�  I would ask Senator McDowell to consider not 
pressing the amendments now with the reservation of the right to come back on Report Stage 
having regard to the later ones�

04/07/2018MM00600Senator  Michael McDowell: I truly welcome the remarks made by the Minister�  I will do 
what he asks, and not press the amendment now�  As I explained, it is there to enable amend-
ment No. 90 to have effect, and not to leave it high and dry if it was made by itself.

I also welcome very strongly what the Minister has said about his relationship with the As-
sociation of Judges of Ireland, and his anticipated relationship with the Judiciary through the 
judicial council and other organs which will be made�  I appreciate that�  I hope I did not give 
the impression that I was sent as a messenger here�  I was not�  The remarks that I echoed here 
were actually made to a jury panel which was sent away yesterday because there were no judges 
to hear the case�  They had been summoned and had come from their work to the Four Courts to 
uphold their duty as citizens to function as judges of fact in certain kinds of cases�

Again, I do not want to be controversial or to waste the House’s time any further but I will 
make this point�  We are not eejits in this House�  We have seen the foot-stamping going on�  
We have seen the press briefings stating there will not be further appointments unless there is 
progress with this Bill�  We have read it�  The Minister is aware that the Taoiseach got into a 
slight bit of trouble in New York for being ambiguous about the creation of news by the media�  
Newspapers have reported a certain Minister’s determination not to allow further appointments 
to be made, and the bad grace around certain appointments which the Minister of Justice and 
Equality has correctly made�  I do not believe those were invented reports�  I do believe they 
represent the actual thought processes of someone who does not understand his function as a 
Minister�  I am not talking about the Minister who is present, needless to say�  I am talking about 
somebody else.  All of those press briefings indicated that one Minister was at least posing in 
public in a way that is utterly wrong and in breach of the duty of the Government�

I remember the late Jim Kemmy saying when he was a Deputy that another Minister was 
“Mighty Mouse in the constituency and then just a church mouse in the Dáil”�  It may be that a 
certain Minister is Mighty Mouse in the media and a church mouse in Cabinet�  The impression 
has been given to the public that there was a go-slow or a policy of non-appointment of vacan-
cies conditioned on the progressing of this legislation�  I am very glad that this attitude has been 
seen off thus far, and I am very glad to hear that the Minister proposes to see it off further.  This 
commission will take a long time to actually get going and there is absolutely no reason for the 
Judiciary not to be up to full strength with every vacancy appointed punctually in the meantime�  
It would be very wrong if an individual Minister was able to pose in public, whatever the pri-
vate reality at Cabinet table, as the person who is preventing or delaying appointments in order 
to secure the passage of this legislation, or its operation whenever the commission gets around 
to being established� 

The last point I will make is this will be a highly expensive system compared to the Judicial 
Appointments Advisory Board, JAAB, system, which I concede had its limitations�  However, 
between €500,000 and €1 million, by my estimate, will be spent every year on the operation of 
this new institution�  We should remember that we are allocating those resources to this particu-
lar body in circumstances where the remarks I was making earlier about the under-resourcing 
of the judicial function need to be addressed as well�  There has to be give and take in all of 
these things� 
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Finally, I welcome the Minister indicating at least an openness to considering the accept-
ability of amendment No� 90, which would insert a new section 44 in the Bill�  Although he is 
not committing himself to the text or ideas I have proposed, it is welcome to hear that he is at 
least prepared to listen to this House in its entirety�  It is welcome that he is open to the process 
of being persuaded that a senior judicial appointments committee is better for senior judicial 
appointments than requiring serving judges to be interviewed in hotels by laypeople as a pre-
condition to them being promoted, say, from the Court of Appeal to the Supreme Court, which 
frankly is a ridiculous idea�  

04/07/2018NN00200Senator  Niall Ó Donnghaile: While we have had a prolonged discussion, we have still 
gone a relatively short way into this legislation and the amendments�  That is why, given what 
has been said already by a number of speakers, I want to nail this as best I can�  It is not really a 
great secret that Sinn Féin supports the core premise of this Bill�  We supported it in advance of 
its entry into these Houses, we have supported it in the other House and we will be supporting 
the core premise as it progresses through this House�  In the primary instance that is the issue of 
a lay majority and a lay chair�  That should not really come as a shock to anyone�  Sinn Féin will 
not be opposing every amendment, and the Government is well aware of this�  I do not know of 
any other situation where we ask to be told what the Government is opposing and what it is not 
so that we can make a decision on whether we will go ahead with them�

A huge amount of play-acting has been going on over the last day and a half, and no doubt 
there will be more in the time ahead of us�  There has been a fair bit of show-boating and acro-
batics�  The Minister who shall remain nameless may actually be proud of some of the attempts 
at begging media attention to focus on this issue�  It has been alleged we are legislating in the 
dark but this is not the case�  The legislation is here in front of us, and every Member has an 
opportunity to amend it and engage with it politically on its own merit�  I will resist the tempta-
tion of the low-hanging fruit in the form of the Labour Party accusations of strange alliances 
and blocs with Fine Gael�  There are only four of them in here because of their strange alliances 
in the past�  No deal has been cut in this regard�  A deal being cut implies that both parties have 
had to concede something�  Sinn Féin has actually come in here and used its political craft, 
based on the fact that we do support this Bill�  That is called political leverage or political craft, 
something that perhaps others could have learned from in the past�  

04/07/2018NN00300Senator  David Norris: Senator Ó Donnghaile is a crafty bugger�

04/07/2018NN00400Senator  Niall Ó Donnghaile: We are where we are�  We support the premise of the Bill�  I 
will not be opposing every Labour amendment�  There are several Labour amendments which I 
will be supporting, which I am sure Senator Bacik will be delighted to hear�

04/07/2018NN00500Senator  Ivana Bacik: Thrilled�

04/07/2018NN00600Senator  Niall Ó Donnghaile: I just hope we get the opportunity to get to those amend-
ments before the summer recess�

04/07/2018NN00700Senator  Kevin Humphreys: First, I welcome the Minister’s response that he is open to 
the amendments, and that he will look at that on Report Stage�  I also wish to clarify that at no 
stage did I mean to say the Minister had any part in blocking the appointment of judges�  The 
appointment of judges is to his credit and I want to say that on the record of the House�  If we are 
to believe the reports from Cabinet, he had to fight for those appointments.  We need the Courts 
Service to work well and efficiently and we need those appointments to go ahead.  That is to the 
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Minister’s credit, so let us move on with the business�  It would be helpful if the Minister could 
indicate at an early stage which amendments he is prepared to look at and concerning which 
amendments he is prepared to take our views on board on Report Stage�  I think that would be 
helpful�

04/07/2018NN00800Senator  David Norris: I cannot resist temptation, unlike Sinn Féin, who seem-----

04/07/2018NN00900Senator  Niall Ó Donnghaile: We can resist everything but temptation�

04/07/2018NN01000Senator  David Norris: Senator Ó Donnghaile is quoting my dear Oscar Wilde�  I would 
like to support what Senator Humphreys has said�  I congratulate the Minister�  I am quite sure 
it was a pretty tough battle to get the judges’ appointments across the table with the Minister for 
Transport, Tourism and Sport taking such an interest in judicial appointments�  I compliment 
him on having done that�  He is a good Minister and it is very important that we have these ap-
pointments made�  If anything from this House can strengthen the Minister’s hand in making 
further judicial appointments, I think we are all behind him�

04/07/2018NN01100Deputy  Charles Flanagan: I am not going to disclose any of the business of the Cabinet�  
I abide at all times by the twin doctrines of collective responsibility and Cabinet confidentiality.  
I would not have regarded it as a tough battle to do a job that I regard as being of fundamental 
importance in the context of my Ministry�

04/07/2018OO00100Senator  David Norris: The Minister is a tough cookie�

04/07/2018OO00200Senator  Michael McDowell: I have agreed not to press the amendment in view of the at-
titude expressed by the Minister�  I am withdrawing it and reserving the right to resubmit it on 
Report Stage�

Amendment, by leave, withdrawn�

04/07/2018OO00400Senator  Ivana Bacik: I move amendment No� 7:

In page 9, between lines 24 and 25, to insert the following:

“Obligation to uphold judicial independence

7. (1) The Public Appointments Service and the Commission and their members—

(a) shall, in performing their functions under and in connection with this Act, 
uphold judicial independence,

(b) shall not, in connection with the performance of those functions, take advice 
or directions from any person otherwise than in accordance with this Act,

(c) shall not perform any of those functions with a view to influencing the inter-
pretation of the law or the Constitution by the courts�

(2) Without prejudice to the generality of subsection (1)—

(a) a person shall not apply for appointment as a lay member of the Commission 
with a view to influencing the interpretation of the law or the Constitution by the 
courts,

(b) a person who applies for appointment as a lay member of the Commission—
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(i) shall not provide in connection with that application any information relat-
ing to the person’s political opinions or religious or philosophical beliefs, and

(ii) shall not be asked, and if asked shall not answer, any question relating 
to—

(I) the person’s political opinions or religious or philosophical beliefs, or

(II) the merits of any change in the interpretation of the law or the Consti-
tution by the courts,

(c) a person who applies for appointment to a judicial office—

(i) shall not provide in connection with that application any information relat-
ing to the person’s political opinions or religious or philosophical beliefs, and

(ii) shall not be asked, and if asked shall not answer, any question relating 
to—

(I) the person’s political opinions or religious or philosophical beliefs, 
or(II) the merits of any change in the interpretation of the law or the Constitu-
tion by the courts�”�

I am delighted to have the opportunity to introduce this amendment�  It is an important 
amendment that sets out a core principle for all of us who are interested in the reform of the 
judicial appointments process and upholding the core democratic principle of judicial inde-
pendence�  I hope the Minister will at least consider accepting it and that other colleagues will 
consider supporting it�

This amendment would insert into the Bill a new section 7, entitled, “Obligation to uphold 
judicial independence”�  It sets out various points that the Public Appointments Service, the 
commission and members shall uphold�  It starts by stating the Public Appointments Service, 
commission and members shall, “in performing their functions under and in connection with 
this Act, uphold judicial independence”�  I will not go through the amendment word for word 
but Members will see it proceeds to set out how the principle of judicial independence shall be 
upheld�  It states, in particular, that a person shall not apply for appointment as a lay member 
of the commission with a view to influencing the interpretation of the law or the Constitution 
by the courts�  It also provides that people who apply for appointment as lay member shall not 
provide information relating to political opinions or religious or philosophical beliefs�  The 
same principle applies to a person who applies for appointment to judicial office.  It sets out 
the means by which we believe the core principle of judicial independence should be upheld�  
We do not see that anyone could object to this; we see it as an important part of a package of 
reforms�

In my Second Stage contribution, I referred ongoing litigation in the High Court�  Ms Justice 
Aileen Donnelly has sent a preliminary reference to the European Court of Justice concerning 
an extradition to Poland, of which the Minister for Justice and Equality will be well aware�  The 
Advocate General’s recently published opinion, citing existing EU case law, held that maintain-
ing independence of national courts and tribunals is an essential guarantee of independence and 
that it is inherent in the task of adjudication�  I am grateful to Senator McDowell for providing 
to us some of the text of that important opinion�  The Advocate General went on to say: “It 
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cannot, to my mind, be ruled out that lack of independence of the courts of the issuing Mem-
ber State may, in principle, constitute a flagrant denial of justice.”  That is precisely the issue 
at stake in the Polish extradition case�  I refer in particular to the issues associated with the 
changes - I will not call them reforms - to the judicial system in Poland that have caused such 
concern among so many people and institutions across the European Union�  We are seeking to 
have this amendment accepted in that vein�

We discussed at length last night what is in the GRECO report�  I read to the Minister rel-
evant excerpts from what I have, which purports to be an excerpt of the up-to-date GRECO 
report�  I refer in particular to paragraphs 35 and 36�  It is worth repeating, because it is directly 
relevant to the text of the amendment, that in the as-yet-unpublished report, which we do not 
yet know for sure has been read by the Minister, GRECO states it has significant concerns 
about the composition of an appointments commission as proposed in the Bill, as amended on 
31 May 2018, which “would place judges in a clear minority position in favour of a strong lay 
representation (including the chairperson) accountable to parliament�”  It states this is not in 
line with European standards, which in situations where final judicial appointments are taken by 
the Executive calls for an independent authority drawn in substantial part from the Judiciary to 
be authorised to make recommendations or opinions prior to such appointments�  Paragraph 36 
states GRECO urges the authorities to reconsider this matter to limit potential risks of improper 
influence from the executive of political power over the appointment process to the Judiciary or 
any perception thereof, and to do so in close co-operation with the judicial authorities�  This is 
all prefaced by the statement by GRECO that it takes the view that the Bill, as far as the com-
position of the appointments commission is concerned, needs to reflect European standards, 
aiming at securing judicial independence through more substantial judicial representation in re-
spect of the overall composition of the proposed commission�  GRECO is framing its comments 
on reform in terms of the need to uphold judicial independence�  We believe, therefore, that one 
of the best ways to ensure judicial independence guaranteed is to state that overtly and specifi-
cally, as we do in the amendment, which seeks to create a new section 7 setting out specifically 
an obligation to uphold judicial independence�  We do not see how there could be any objection 
to this�  We believe it would be important in any process of reform to state this clearly�  It would 
go some way towards dealing with the concerns that GRECO expressed in the aforementioned 
paragraphs of the as-yet-unpublished report, which I hope we will all see�

It would have speeded the debate up considerably if we had sight of that report in advance 
of drafting our amendments, or at least in advance of this resumed Committee Stage�  That is 
why my Labour Party colleagues and I, along with Senator David Norris, tabled an amendment 
to the House on the Order of Business this morning�  I am sorry it was not supported�  I hope 
we will see the GRECO report without delay�  The Minister said he would bring it before the 
Cabinet tomorrow, which will be at the earliest opportunity�  He might say whether we will have 
sight of it later tomorrow or before the weekend to facilitate us in our further deliberations on 
the Bill�

This is a constructive amendment�  It seeks to strengthen the declared principles lying be-
hind this Bill.  I hope the Minister sees fit to accept it.  I hope others, including members of Sinn 
Féin, who have so far consistently voted in a bloc with Fine Gael on this, will see fit to support 
it today�

If, with the best will in the world, the Minister is expressing willingness to engage with us 
and consider amendments we have tabled, as he has just done with Senator Michael McDowell 
on amendments Nos� 6 and 110, the problem is that, given the tight timeframe we have been 
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told we are working towards, it is difficult to see how any real engagement can take place on 
any amendments between now and Report Stage�  We are told we will sit late tonight and prob-
ably late tomorrow night, and we will probably sit all day on Monday�  We will probably sit late 
next Tuesday and Wednesday nights to have Report Stage rammed through the Seanad so the 
Bill can go back to the Dáil before its final sitting day, which is tomorrow week.  That does not 
give us great comfort, nor does it reassure us that there will be any real engagement on any of 
the amendments we put forward and which we have tried to craft carefully�

Some of the amendments I have redrafted in conjunction with Labour Party colleagues were 
not tabled in the Dáil and it is important that they be given due consideration in the Seanad�  We 
are willing to do that but we are concerned about the tight deadline we are working towards, to 
which many of my colleagues and I have objected, particularly given that we do not have sight 
of the full information we should have in having this debate�  I am trying to be constructive and 
I will not go on any further.  I hope colleagues will see fit to support this important amendment 
we are putting forward in the spirit of constructive reform of the judicial appointments process�

04/07/2018OO00600Senator  Lynn Ruane: Subsection (1) of the proposed new section looks satisfactory but 
I have a worry�  I do not know whether what is stipulated in subsection (2) is normal practice�  

Maybe I can be corrected�  The amendment makes it almost illegal to answer 
questions�  Reference is made to not providing in an application “any infor-
mation relating to the person’s political opinions or religious or philosophical 

beliefs”�  It is stated the person “shall not be asked, and if asked shall not answer”�  It sounds 
extreme to make it illegal to answer a question�  I am querying the wording and the implications 
of putting such wording in legislation�

04/07/2018OO00700Senator  Kevin Humphreys: Maybe it should state, “should not be obliged to answer”�  It 
is important in respect of independence�

In speaking in favour of the amendment, it is helpful that the Minister read the report yes-
terday evening�

He indicated in the Dáil this morning that he had done so�  He can see how this amendment 
is helpful, taking into consideration the GRECO report and how it can balance matters out�  
We have been fortunate enough to see excerpts of the report�  However, not every Member has 
those excerpts�  That is why we have argued strongly that we need to see the full report�

  We believe this amendment strengthens the Bill and the independence of the Judiciary�  
Will the Minister indicate if he will consider taking it on board on Report Stage?

04/07/2018PP00200Senator  Michael McDowell: To my shame, it did not occur to me to table amendments in 
respect of this matter�  When I look at it now, I realise that the territory covered by the amend-
ment is hugely important�

04/07/2018PP00300An Leas-Chathaoirleach: The Senator can always table amendments on Report Stage�

04/07/2018PP00400Senator  Michael McDowell: I know but I am making the point that it went past me that 
this is an important amendment which needs to be made to the Bill�

I have not had the opportunity to read the GRECO report�  I only heard what Senator Bacik 
said about it last night�  I could not take it all in�  I will have to look back at the blacks of the 
debate to understand what was and was not said last evening�  While I am not whingeing, I con-

5 o’clock
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sider myself to be at a disadvantage because I have not seen the report but am trying to play a 
constructive role in this debate�  The sooner the GRECO report is shown to the public, including 
myself, the better�

The principle involved is of significant importance.  This characterises what the judicial 
appointments commission will and will not be.  I hope Senator Ruane will not take offence be-
cause none is intended�  Elements of what she spoke about yesterday in terms of diversity and 
some of the reasons she advanced for it take one view, not only of the Judiciary but also of the 
judicial appointments commission�  I made the point that I can see a case for having a diverse 
commission and that it should not be all the same point of view�  By the same token, however, 
the commission, regardless of whether it has a lay majority, should not be a mini-version of the 
Citizens’ Assembly that met at Malahide Castle�

04/07/2018PP00500Senator  David Norris: It is based in the hotel, not the castle�  The castle would be much 
nicer�

04/07/2018PP00600Senator  Michael McDowell: I stand corrected�  It held its meetings at the Grand Hotel in 
Malahide�

It is not intended that the commission should mould the Judiciary in one way or the other as 
to outcomes in individual cases or outcomes of philosophy or whatever�  This goes back to the 
point I made earlier, namely, that a person’s political opinions can be hugely important when 
the Cabinet has to decide as to whether to choose me or Senator Norris to be a member of the 
Supreme Court�  It is important that the Cabinet is entitled to make a judgment on those issues�  
It is equally important that these cannot be delegated to some people outside the Cabinet and 
they cannot be encouraged to second-guess what the Government should or should not do under 
its constitutional obligation�

Who do we really envisage will want to be appointed, through the Public Appointments 
Commission, to the judicial appointments commission?  What kind of person do we think will 
do this?  We do not know how much they will be paid�  We do not know whether they will be 
remunerated at all, except for expenses per diem for attending meetings of the commission, 
committee meetings, interviews and the like�  What kind of persons are actually going to put 
in applications to the Public Appointments Commission for appointment to the commission?  
Will they be frustrated non-lawyers?  Are they going be social radicals or conservative activ-
ists?  Will they be people who will conceal their fundamental outlooks with a view to hoping to 
influence who will or will not be appointed to the Judiciary?

04/07/2018PP00700Senator  David Norris: Nut cases�

04/07/2018PP00800Senator  Michael McDowell: Imagine that I was not a lawyer�  What would induce me to 
put my name forward to be one of the lay members - perhaps chairman, perhaps not - of the 
commission?  What would be my motive for so doing?  Are there people who just want, out of 
the goodness of their hearts and patriotism, to assist in a process of this kind without remunera-
tion?  Will they be properly remunerated for doing the part-time job of carrying out the func-
tions of this commission?

I urge the Minister to accept the principle behind Senator Bacik’s amendment�  It would 
make it clear to each person on the commission, whether it is the practising barrister, the prac-
tising solicitor, the judges, the Attorney General, the six laypersons or the Irish Human Rights 
and Equality Commission representative, that it is not their function to vet the ideas and the 
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ideology of the people coming before it seeking appointment�

When the Irish Human Rights Commission was originally established, there was a group of 
people who were keen that what they referred to as the Paris Principles should determine who 
was appointed to it and who was not�  On foot of this, the then Attorney General, David Byrne, 
put in place a process to interview people with a view to their appointments to the Irish Human 
Rights Commission�  Several people put their names forward�  I do not want to invade their 
privacy�  However, one of them was a former Minister who is from a minority religion and who 
had taken a great interest in law reform and human rights�  Senator Humphreys will feel that he 
was a colleague of his at one stage�

04/07/2018PP00900Senator  David Norris: We know who it is now�

04/07/2018PP01000Senator  Michael McDowell: The individual in question was rejected by the people operat-
ing under the Paris Principles chiefly because he had been a politician.

04/07/2018PP01100Senator  Catherine Noone: Yes�  It was ridiculous�

04/07/2018PP01200Senator  Michael McDowell: It was crazy�  He was no longer a politician and no longer a 
danger to anybody politically�  He was rejected, however�  People who, in my judgment, were 
far less in a position to give a rounded opinion as members of the commission were selected 
instead�  I do not wish to embarrass another person but it involved somebody who has become 
since a senior member of the Judiciary and who is a noted constitutional expert�  That person 
too was rejected in favour of so-called human rights activists of whom nobody had ever heard 
before�  That experience makes me wonder who wants to be appointed to these positions, and 
what would motivate them�  The huge advantage of Senator Bacik’s amendment is that it warns 
them not to come onto this commission, or waste time applying to the Public Appointments 
Service, PAS, thinking that they will be the ones who give us a liberal or conservative Supreme 
Court over the next five, ten or 15 years.  That is not their function.  It is not their function to 
make judgments on those things or to ask Michael McDowell, if he comes before them as an 
aspiring appointee to the commission, what his view is on this or that, how he would decide this 
or that case or, even generally speaking, where he would stand on socioeconomic rights and 
whether he would be up for expanding them or not�  That is not the function of this commission�  
The great advantage of Senator Bacik’s amendment is that it makes it very clear that it is not 
a ginger group to shift Ireland this way or that way�  It is not a body intended to shape Ireland 
through the opinions, ideologies and outlooks of the individual members of the judicial appoint-
ments commission�  If this amendment is accepted, it will absolutely copperfasten it and make 
it crystal clear that if one puts one’s name in to PAS, that will not be one’s motive, one will not 
be allowed to achieve that and insofar as that is one’s private, secret aim, one will be frustrated 
in any intended implementation of a private agenda�

The question Senator Ruane asked, that a person shall not be asked about certain subjects 
and, if asked, shall not answer, is hugely important when one looks at the subjects�  If people 
are asked if they are practising Catholics, members of the masons or members of this, that or the 
other, or what their sexual orientation is, or how they view or do not view gay rights, and if this 
is the direct purpose of the interviews, that is a direct trespass on the Government’s prerogative 
in these matters.  It effectively creates a mini-Cabinet subcommittee to vet people by reference 
to their outlooks and ideologies, and that would be entirely wrong�

Even in America, where they have an appallingly politicised approach to supreme court 
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and federal court appointments, in a manner which even the Minister for Transport, Tourism 
and Sport, Deputy Ross, would be a bit off-put by, one can never be asked at a meeting of the 
judicial committee of the US Senate about how one would decide particular cases or lines of 
cases�  That is prohibited in America�  It is hugely important to lay down here very clearly to 
any person who wants to be on the judicial appointments commission that he or she may not ask 
those questions, and anybody to whom those questions are addressed is not obliged at the very 
least to answer the question�  It would be remarkable if it became known that the lay majority 
on judicial appointments advisory committee were generally disposed to people of a particular 
political or philosophical outlook, and that we were generally down on people of a different 
outlook�  It would be deeply damaging to the whole process if people in those circumstances 
felt they were wasting their time putting forward their application to be considered on merit 
because the commission would ask questions which go to their religious opinions, philosophi-
cal beliefs or whatever�  

Another point that this amendment would, if accepted, make very clear is that the interview 
process itself would not venture into that territory at all, and that candidates would know they 
were under no obligation at all to participate in discussions of this kind with the appointments 
commission, and that the members of the commission were not entitled to tempt them out onto 
that ledge of indicating their philosophical views�  There is a narrow line of distinction in that 
a person’s temperament is a perfectly reasonable thing to take into account in making appoint-
ments�  If somebody going forward for appointment is a black-and-white person who does not 
listen to the other side, that can be found out in an interview process�  Temperament is one thing 
and someone’s reputation as regards his or her temperament can be hugely important�  If this 
new commission asks for references, it should probably ask if the person is temperamentally 
suited to be a judge�  There are many brilliant lawyers who are temperamentally unsuited to 
being a judge.  They could be the best solicitors or barristers in their field.  They could be top 
notch, yet they could be repugnant as judges because temperamentally they are not given to 
listening to both sides of an argument and have huge belief in their own judgment and pre-judg-
ments of most issues�  It seems that it would be utterly wrong if the appointments commission 
were to grill would-be appointees by setting them constitutional law exams, or by having inter-
views where it was elicited from them whether they were liberal or conservative, and whether 
it made up its mind based on propositions of that kind�

The last bit which is important is section 7(2)(c)�  It says to people who apply for judicial 
office not to start advertising themselves by reference to their religion, their political opinions 
or their philosophical beliefs, not to signal that if a liberal is wanted, they are the man or woman 
and not to say that their general attitude would be to support the State on immigration law mat-
ters or to say we have gone far too far in allowing asylum seekers and immigrants to use the 
court system�  If somebody was in a position to say that and signal that to the commission or 
the Government, it would be reprehensible because he or she would be advertising himself or 
herself to the Government as saying, “I am your man and I will uphold what you want to do�”  
A particularly conservative Minister for Justice and Equality, much more conservative than the 
Minister, Deputy Flanagan, or me, I might say-----

04/07/2018QQ00200Senator  Niall Ó Donnghaile: God forbid�

04/07/2018QQ00300Senator  David Norris: Is that possible?

04/07/2018QQ00400Senator  Michael McDowell: I have always been liberal�  The idea that people would put 
themselves forward as the kind of guy who would be on the Government’s side when the court 
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cases come to be decided would be very wrong�

I am jealous of Senator Bacik for her industry and prescience in coming forward with this 
provision.  It defines the scope of the judicial appointments commission.  It warns off the activ-
ists from saying that the role of Government will be usurped and the Judiciary will be shaped 
philosophically or ideologically in the future�  It tells them to do what it says on the can, which 
is to assess people on their merit for appointment�  Merit does not mean how the commission 
will decide cases in the future on the basis of a particular set of beliefs�  I strongly support 
Senator Bacik’s proposal, which would add hugely to this Bill�  From what I hear, it would 
chime completely with what GRECO is saying about this legislation in its current form�  The 
principles in this amendment should be accepted and put into law in order to ensure that those 
who apply to be members of the judicial appointments commission, and those who apply to it 
for recommendation, understand that it is not the function of the commission to usurp the func-
tion of Government�

04/07/2018RR00200Senator  David Norris: I agree totally with the sentiments expressed in this amendment 
but I have some questions about it�  For example, it is proposed in subsection (1)(a) that mem-
bers “shall, in performing their functions under and in connection with this Act, uphold judicial 
independence,” but that is taken for granted and it is the way in which things should operate�  
How does one assess that?  How does one find out whether people have acted in this way?

People on the fundamentalist right are as cute as pet foxes�  They have learned an awful lot 
over the past 30 or 40 years and they are not going to come out charging at something�  It will 
not be Senator Mullen or “Hujab Makapele” from Ballygobackwards who will do it; they will 
smuggle in a stool pigeon with no public record at all�

04/07/2018RR00300Senator  Michael McDowell: Someone from Opus Dei�

04/07/2018RR00400Senator  David Norris: This situation is mercifully different from that in America where 
the retirement of Justice Kennedy has created a problem�  There is no question but that Trump 
will stick in somebody with a very conservative background�  We should be glad that this situ-
ation does not appear here�

The amendment, in subsection (1)(c), proposes that members “shall not perform any of 
those functions with a view to influencing the interpretation of the law or the Constitution by 
the courts�”  Senator McDowell asked what kind of people would put themselves forward�  On 
the lay panel, they will be exactly the kind of people who want to influence the interpretation of 
law and the Constitution�  These are exactly the kind of people we are going to get�  I remember 
a judge stating quite clearly in open court that he was implementing the law of God, which was 
above the law of the State�  I could provide the House with the name of the gentleman con-
cerned but I will not do so, even though he is now securely in the embrace of Abraham’s bosom�

If the amendment is accepted, section 7(2)(b) would read:

a person who applies for appointment as a lay member of the Commission—

(i) shall not provide in connection with that application any information relating to 
the person’s political opinions or religious or philosophical beliefs,

That is fair enough�  The next part reads:

(i) shall not be asked, and if asked shall not answer, any question relating to—
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(I) the person’s political opinions or religious or philosophical beliefs, or

(II) the merits of any change in the interpretation of the law or the Constitution 
by the courts,

What I said about the earlier section applies here as well�  The people who are intent on cor-
rupting the system will not announce the fact�  The background of judges up for appointment as 
Chief Justice, superior judges or just judges will be known�  People will have a very good idea 
of whether they are right-wing, left-wing or centrist and what their religious beliefs are because 
some judges are not in the slightest bit backward about announcing these things in court�  We 
may not know what position lay members of the Public Appointment Service take but we will 
know it for judges and we will know what their views are in matters relating to legislation�

Putting a lay majority on this seems utterly daft�  If such people are to have had no connec-
tion with the law for the past 15 years, are we to assume they are completely ignorant of the 
law?  They will do their damnedest to influence the interpretation of the law and that is one very 
good reason there should not be a lay majority on this body�

04/07/2018RR00500Acting Chairman (Senator Diarmuid Wilson): I welcome Deputy Fiona O’Loughlin and 
her guests to the Public Gallery�

04/07/2018RR00600Senator  Lynn Ruane: When I became a Member of this House, I did not imagine that this 
Bill would be the one to cause me the greatest insult�  We have started talking about lay people 
as if they are a different species.

04/07/2018RR00700Senator  Niall Ó Donnghaile: Hear, hear�

04/07/2018RR00800Senator  Lynn Ruane: I do not know who the lay people are who were referred to by Sena-
tor McDowell and Senator Norris and who will come in and infiltrate the system by interpreting 
the law�  The judge interprets the law but these Houses amend legislation and the Constitution�  
What do the Senators think is going to happen on a commission on which lay people sit?  They 
seem to have an image of lay people as something different but they probably have an interest 
in various aspects of the law in various institutions�  They probably work in NGOs in various 
sectors�

04/07/2018RR00900Senator  David Norris: If one wanted a brain operation, one would not let a bus conductor 
perform it�

04/07/2018RR01000Senator  Lynn Ruane: Nobody is suggesting a team of eight lay members from the radical 
left�  It will attract people with a genuine interest in contributing to a commission and to the 
Judiciary of the country�  This is about creating diversity and I do not understand why people 
are afraid of diversity�  People are only afraid of things when they feel threatened so I wonder 
what it is about lay people that threatens the Senators so much.  People from all different fields 
will go for this�  Senator McDowell said that a judge got in to allow a human rights activist in 
but that is extremely unfair�  Human rights activists are changing the shape of our environment 
and they did not get in on the back of the judge who was allowed in�  Maybe it was because of 
the amount of work they actually do and the knowledge they possess�

I have heard the phrase “these people” used a few times in respect of the lay people about 
whom we are talking�  Perhaps the Senators can be honest and say who they think lay people 
are�
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04/07/2018RR01100Senator  Niall Ó Donnghaile: Us�

04/07/2018RR01200Senator  Lynn Ruane: Are they simply people who do not operate in the same circles as 
the Senators?

04/07/2018RR01300Senator  Alice-Mary Higgins: There is much that is useful in amendment No� 7 and it of-
fers some constructive proposals to ensure that there is clarity regarding the independence of 
the process�  However, I do not think it is worded as well as it might be�  I have concerns about 
the phrase “and if asked shall not answer”, which is quite different from not being obliged to 
answer�  I do not want people to be penalised for answering a question in good faith�  The phrase 
“shall not provide in connection with that application any information relating to the person’s 
political opinions or religious or philosophical beliefs” is reasonable but it is important to think 
it through and assess the effect it might have.  We would need to ensure that people are not pre-
vented from including things on their CVs, for example�  If a layperson is appointed from Irish 
Human Rights and Equality Commission, will that be construed in a certain way?  There is a 
need for nuancing in this amendment to ensure that it does not gut the CVs of those who may 
have worked for trade unions or other such organisations�  A little bit of thought needs to go into 
how the amendment may be interpreted�

I accept it in principle�  It is constructive, and we need to make sure that an applicant is not 
obliged to answer rather than “shall not answer”�   I share some of the concerns my colleague 
has expressed around stigmatising framing in some of the language that is being used around 
persons in this process� 

On Report Stage we may table a further complementary amendment�  The key point is how 
the commission operates once it is in place�  In that regard, as Senator Norris stated, many judg-
es are not at all backwards in coming forward about their political or other views�  The commis-
sion will have representatives of the solicitors’ body and representatives of the barristers, and 
it may be useful if we have a complementary amendment to make it clear that everybody who 
is on the commission will operate in a clear way that is not in any way related to a political or 
other agenda�  It is important for all members of the commission to be clear in that regard�  I 
recognise that many of the positions will not be applied for, but they exist by virtue of the role 
people are in�  In terms of the general operation, it is something we could usefully address� 

The PAS has clear guidelines�  Many of these issues would be dealt with, and could comple-
mentarily be dealt with during the PAS processes�  In any case, under data protection laws it 
would be inappropriate to deal with a person’s political, religious or indeed trade union affili-
ation�  They are special categories of personal data, and there are strict European rules around 
the circumstances under which they could be used�  That is not to say I am not happy to support 
this amendment, but it intersects with two existing laws, namely the general data protection 
regulation, GDPR, and the PAS legislation� 

04/07/2018SS00400Senator  Martin Conway: Last night, Senator Dolan made an exceptionally valid point 
about the issue of lay people selecting judges and having the competency to be advised in that 
regard�  He compared it eloquently with juries�  Ordinary citizens are summoned to serve on a 
jury.  They benefit from the legal argument and the case that is put forward by both a defendant 
and a plaintiff.  Colleagues might not agree but there is a lot of merit in what Senator Ruane 
said�  There is no point demonising lay people�  Instead, we should put the resources behind 
them and give them the necessary expertise and advice to do the job, just as we do with juries, 
as Senator Dolan correctly pointed out last night�
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04/07/2018SS00500Senator  Michael McDowell: Nobody is demonising lay people�  I am a champion of jury 
trial�  I have always thought that judge-only trial in criminal matters would end up being unfair 
and unjust, because judges become case-hardened and they tend to believe the people in uni-
form�  We need a system whereby people are brought together to act as jurors, and I agree with 
what Senator Dolan said in respect of that�  I have no objection to the permanent status, which 
is a constitutional status, of lay people at the centre of important decisions as to whether people 
are guilty or not guilty of serious offences.  That is absolutely crystal clear.

We do not allow in this country what goes on in America, where two or three weeks before 
a jury trial takes place, potential jurors are all interrogated on where they stand on everything 
from civil and political liberty to the colour of their skin, their attitudes to people and everything 
else�  This is what is wrong with the American jury system�  They have developed it to an art 
form.  There are specialist lawyers who come in to try to influence the composition of the jury, 
and to take the notion of averageness or laity away and try to stack it in their favour one way or 
the other�  Nobody needs to tell me about the merits of jury trial and lay involvement�  I have 
no problem with it whatsoever�

04/07/2018SS00600Senator  Martin Conway: On a matter of correction, I never for one minute chose to 
lecture the Senator�  I merely spoke in a manner which was not as articulate as my colleague, 
Senator Dolan.  I thought it was an unique example of the benefits of lay people’s involvement.  
I am outlining that in the context of the judicial appointments commission�  Surely there are 
parallels there�

04/07/2018SS00700Senator  Michael McDowell: I take the point, and I see the parallel�  I have no problem 
with the parallel and I listened carefully to what Senator Dolan said last night�  I thought there 
was a considerable degree of force�  As to whether it should be a minority or a majority, that is 
a different matter.  By the way, if it is genuinely a random group of lay people who end up on 
this, the lawyers will probably be quite influential in shaping their views.  However, they will 
not have the right to impose their views on them�  I see that point�

04/07/2018SS00800Senator  Martin Conway: That is fair enough�

04/07/2018SS00900Senator  Michael McDowell: I will make another point�  There is nothing wrong with me 
asking this, and the Minister should answer now�  Will these people be remunerated, and how?  
Will this be something they do out of the goodness of their hearts?  As I read this commission’s 
institutions, a significant commitment will be required.  When we select a jury to determine 
whether Michael McDowell is guilty of murder, we do not put up an advertisement calling for 
anybody interested in dealing with this case to turn up tomorrow in the Criminal Courts of Jus-
tice�  We do it in exactly the opposite way�  On a random basis, we bring in people who have no 
interest and never knew what they were about to do to address the particular factual issues that 
they have to decide�

This is the point that I want to have teased out�  What kind of commitment will people have 
to make to this institution?  If I am one of the five, seven, or whatever number of lay people we 
arrive at in the end, will I be there once a week, or sometimes for three days in a row?  Will I 
have to set aside a week, or three weeks if I am on an interview committee, to listen to 60 or 80 
people going through an interview process?  This is something that nobody has bothered to tell 
us�  Because I am close to somebody who is in academia, I know that the commitment involved 
in promotion boards in academia is significant.  One cannot just turn up and spend a half an hour 
on it�  One has to go through the entire process, ask the same questions and be fair to everybody�  
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Who will put their hand up to do this, and who will have the time to do this?  Will they be paid 
for it?  If they are not paid for it, we are effectively saying that people whose time is valuable 
will have to make a significant sacrifice to be there.  Will their employers let them off to do this?  
Will self-employed people get anything for spending a week doing interviews?  When I say 
“self-employed”, I am not thinking of barristers�  Let us go down the track of looking at other 
people who are self-employed, people who own garages and so on�  Will they be remunerated 
for what they do in this role?  One aspect I find unclear about the package we are being sold is 
the terms of engagement these people will be asked to sign up to�  Will they have to put aside a 
month a year to carry out these functions?  

When I was Minister for Justice, Equality and Law Reform, a huge number of people sought 
appointment to the District Court�  When a District Court vacancy came up sometimes there 
were 120 applications from people who had the requisite qualifications.  A problem we face is 
the legislation seems to propose that we could bring in outside contractors and consultants to 
do a winnowing-out process, which is very dubious�  It is the subject of later amendments�  Will 
we say that some agency will look at the 120 applicants and short-list it down to 19?  Who will 
they be?  I do not get a clear picture of how it is all intended to operate�  In fairness to the Min-
ister, in this context there must be something rather than nothing�  It is the political commitment 
made by the Government in its programme for Government�  I accept that is the commitment 
but I want to see a picture of how it will work�  Who will the lay people be?  How will they be 
remunerated?  What is the time commitment expected of each of them?  Who does the Minister 
expect will apply to the Public Appointments Service to get these positions?  What would mo-
tivate them to do it?  

I fully accept what Senator Ruane has said�  It is wrong to demonise every lay person as a 
potential subversive or crank or sleeper for Opus Dei or whatever it is�  It is wrong to be suspi-
cious of all lay involvement�  That point is very true but I am not trying to convey such a sug-
gestion�  I am asking how the machine will work�  With regard to the appointment of a District 
Court judge, for example, involving the interviewing of 30 candidates, who will do it?  Will it 
be five, three or two of them?  Will they spend weeks doing it?  Will they break into parallel 
structures and do it?  When there is a vacancy in the High Court and 60 solicitors and barristers 
apply for it, who will interview them all?  Will the contractor or consultant cut them down to a 
shortlist of ten and tell us not to worry about the others, that they did not meet some criterion 
a third outside agency set for deciding who would be reasonably good people to appoint?  Will 
something like seniority be relevant?  Could they winnow out people who just qualify for ap-
pointment with 11 years’ practice because there are people with 20 years’ practice?  Could they 
wipe out the junior people on the list?  I want to know how it is proposed the system will work�  

Having served on the JAAB and as Minister, I am aware of its shortcomings�  It was not per-
fect by any means�  It never had interviews and just worked on a round-the-table examination 
of applications�  That is the way it worked�  It certainly would never have contemplated having 
interviews or the Public Appointments Service appointment criteria�  It took a run of the JAAB 
and said, for example, that 12 or 15 people were suitable for appointment as a District Court 
judge and it recommended them�  That is the kind of thing it did�  If we are to do something very 
different and grade people, for example if Senator Conway, Senator Noone and I are the three 
people applying and they put Senator Noone first, Senator Conway second and me third, it has 
to be done by reference to criteria.  There cannot be three sub-committees and different people 
interviewing making those kinds of decisions�  

I am not trying to be obstructive when I say it really mystifies me as to how the commission 
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is supposed to operate.  It mystifies me as to what commitment will be involved.  If we cannot 
say in advance what the commitment is likely to be, we cannot make a fair judgment about what 
kind of remuneration will have to be offered to the people who participate in the process.  We 
have had silence on that topic thus far�  I have not even seen a sketch of these matters laid out in 
public�  We are entitled to hear the Minister’s thought process on how he sees it developing so 
we can decide what the process is likely to be�  The commission is supposed to set up its own 
procedures committee�  It can set up sub-committees�  It can do all sorts of things but we have 
no real picture of how this new body is supposed to operate�  We know that in all the relevant 
sub-committees, laypersons will be in a majority according to the legislation�  That may be a 
good thing or a bad thing; that is for another amendment�  The point I am making is I would love 
to know what is expected of these people if they turn up�  

Let us remember the situation concerning jurors.  A self-employed person cannot afford to 
be a juror.  Jurors get nothing for their efforts.  The first thing they do is go up to the judge and 
ask to be excused because, for example, they run a garage and have one employee�  If such a 
person is put on a jury for three weeks the business will close down so he or she is let off.  That 
is the way the system works�  The jury system is biased towards employees whose employers 
will let them off and towards people who have time on their hands and can say, for example, 
they will deal with the David Drumm trial even though the judge has warned the trial could go 
on for 60 to 80 days�  A lot of people cannot do that�  For an awful lot of people, it would mean 
financial ruin.  A retired person can do it.  An unemployed person who is interested and patriotic 
enough to serve-----

04/07/2018TT00200Senator  David Norris: A Trinity lecturer has done it�

04/07/2018TT00300Senator  Michael McDowell: A Trinity lecturer perhaps could have done it but I do not 
know�  I am making the point that if there is going to be an 80-day trial - it is a point for another 
day’s debate on another Bill - and if we are going to have balanced juries, will we end up pay-
ing or compensating jurors for loss incurred in carrying out their function?  At the moment we 
have a cheap way out where people who would be badly economically affected can effectively 
excuse themselves from jury service because the judges are reasonable and do not want to ruin 
anybody financially.

I want a clear picture from the Minister of how he sees this body operating and what com-
mitment he thinks is involved�  

The last point I want to make is in response to Senator Higgins’s point�  Whatever criteria 
apply to behaviour and impartiality must apply equally to judge members, lawyer members, 
Irish Human Rights and Equality Commission members and laypersons�  It must be the same 
standard�  We cannot say to a Bar Council or Law Society nominee that he or she could be 
pursuing a Bar Council or Law Society agenda on the commission with regard to a particular 
matter�  

Senator Bacik’s amendment concerns the independence from bodies such as the Bar Coun-
cil and the Law Society�  In addition, if Ibec, for example, had a nominee, it should not be al-
lowed to influence the outcome of the proceedings.  They are hugely important points.  Senator 
Bacik’s amendment is hugely important�  At some stage before we create an institution we are 
entitled to ask ourselves roughly how it will work and roughly what it will require of the people 
who get involved in it in terms of their time, commitment and remuneration�  Then we must ask 
ourselves what kinds of people are likely to put their hands up and say they want the job� 
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04/07/2018TT00400Senator  Catherine Noone: I will contribute to the debate about lay persons and legal peo-
ple�  I have to leave and then I will be in the Chair�  Some of what I will say will not be strictly 
relevant to the amendment but I hope the House will indulge me for a few moments�

My understanding is that there are two red-line issues in respect of the Bill�  There has to 
be lay majority and there has to be a lay chair�  Others have spoken about stigmatising and 
denigrating lay people�  As a legal person, however, I am of the view that the Bill is somewhat 
denigrating of the profession of which I am a proud member�

04/07/2018UU00200Senator  David Norris: It certainly is�

04/07/2018UU00300Senator  Catherine Noone: Perhaps the word “lay” has a negative connotation, but I am 
absolutely fine with non-legal people being members of the commission.  It makes total sense to 
me�  Potentially, I may be a double pariah because the legislation will mean that, in the future, 
I, as a solicitor and a former politician, will not have the integrity or objectivity to chair the 
committee�  It is not necessarily that I want to chair any commission, but the intention behind 
the Bill leaves me a little unstuck�  If the Bill did a huge service to the Judiciary, the State and 
the people, I am objective enough to be able to appreciate that potential benefit.  Essentially, 
however, it states that people like Senators Burke, Mullen, Clifford-Lee and McDowell, who 
has been Attorney General and Minister with responsibility for justice, or the Minister, Deputy 
Flanagan, would not have the necessary objectivity or integrity or whatever it is that is implied 
here�  Whatever about us saying the chair could be chosen by the commission, or that the chair 
could be either a non-legal or legal person, I have a difficulty with actively excluding legal 
people from being chair�

04/07/2018UU00400Senator  David Norris: An insult�

04/07/2018UU00500Senator  Catherine Noone: What does that imply about legal people who have trained in 
law, who have understanding of the law and who have an understanding of the nuances that 
exist in the Law Library and in general when it comes to the legal area?  Does it imply that 
such knowledge somehow constitutes a major disadvantage?  I do not get it�  Is it that people 
will potentially be offering promotions to all of their pals?  Give legal people some credit.  I am 
sorry to speak negatively against the Bill put forward by the Minister�  If he were in my shoes, 
however, he might well do the same thing�

04/07/2018UU00600Deputy  Charles Flanagan: That is a very liberal presumption�

04/07/2018UU00700Senator  Catherine Noone: Ultimately, I will obey the whip and vote for the Bill, but, in 
the context of a great deal of it, I will do so with a heavy heart because I feel it is an insult to 
the profession of which I am a proud member.  I am still a practising solicitor and I find the 
Bill to be an insult to the legal profession�  There is a lot of good in it but not in many respects, 
particularly when it comes to the idea that it must be a non-legal chair�  If it could be either that 
would be fine.  There may well be a person who does not have legal qualifications who would 
be an excellent chair of any such commission but why should an individual who has a legal 
qualification and legal experience be excluded from chairing any such commission?  That is 
something with which I struggle�  I do not know who will come up with an answer on this one�  
It does not make any sense to me�  We have all this talk of lay people and, unfortunately, “lay” 
is the word used in the legislation�  Perhaps some people have chosen for it to be somehow 
negatively perceived.  It is non-legal people.  I have absolutely no difficulty with it.  I am very 
disappointed about this aspect of the Bill�  I would wish it could be addressed�  I do not really 
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have much that is positive to say, so sorry about that�

04/07/2018UU00800Acting Chairman  (Senator  Diarmuid Wilson): Three more Senators have indicated and 
I will then call the Minister�  I hope the House will be happy with his comments and that there 
will be no need for further comment on this�

04/07/2018UU00900Senator  Kevin Humphreys: This has been an extremely interesting debate�  Senator Hig-
gins mentioned that areas of this are covered in other legislation�  If someone is applying for 
the job, it would be useful to have everything in one place in order that if people want to go on 
the commission, they can go to one document that lays out the responsibilities�  I am sorry the 
debate includes negativity against lay people because I very much see myself as a layperson and 
so probably do many other Senators�

04/07/2018UU01000Senator  Catherine Noone: Everybody is a lay person�

04/07/2018UU01100Senator  Kevin Humphreys: I feel very aggrieved�  Senator Noone is a practising solicitor, 
and the Bill means she would have to go through a 15-year decontamination period before she 
could get involved again�  That is entirely wrong�  The amendment tabled by the Labour Party 
Senators is immensely practical�  It could do with a little polishing, but it would be a construc-
tive element if the Minister was prepared to accept it and move to Report Stage.  It would fill 
the gap that has been pointed out with regard to the GRECO report and it would give a lot of 
support and security to the Bill�  Anyone applying to go on the commission could clearly see 
what the role would be�  By no means is it perfect, but no legislation has ever been perfect�  
Whether someone is a judge, a lawyer or an undefined lay person, at least if the amendment is 
included, it would be very clear what role an individual would be playing because it would be 
outlined in the legislation�

04/07/2018UU01200Senator  John Dolan: I welcome the Minister of State, Deputy Stanton�  I will begin with 
the point made by Senator McDowell regarding people acting out of the goodness of their 
hearts�  I will not go against that phrase but I want to take it a bit further�  It is from the goodness 
of their view of engaging in public service, their vocation-----

04/07/2018UU01300Senator  Michael McDowell: Patriotism�

04/07/2018UU01400Senator  John Dolan: -----their patriotism - to use a good old-fashioned word - and their 
understanding of Bunreacht na hÉireann, and to be vocational in that sense, that people will act�

Senator McDowell put a direct question to the Minister and I would like to hear a response 
to it�  I have served on State boards�  There was remuneration for members in some instances 
but not in others�  We had people on those boards who, as part of their daily work and remunera-
tion, were members of the sector involved�  The person who is not involved is at a direct and 
real disadvantage�  There is a real opportunity cost that goes against the ordinary man or woman 
with the oil under his or her nails who is doing another job�  Senator McDowell has raised a re-
ally interesting question about jurors�  It is not a matter for today, but it is something that needs 
serious consideration in our modern State where people now measure time by minutes and not 
by days�  A generation or two ago, there was nothing in a day here or there but that is not the 
case any more�  People’s lives are down to hours and quarters of hours, unless they are happily 
retired or have a lot of free time�

I listened to Senator McDowell speak earlier�  I totally agree with his point on somebody 
who is brilliant lawyer in whatever field.  To make a sporting analogy, someone who is a bril-
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liant player could be an absolute disaster as a manager and a lawyer could be an absolute disas-
ter as a judge�

I now want to switch to Senator Noone’s concerns�

I am genuinely sorry to hear them because I would not have seen lay people in juxtaposition 
with the Judiciary�  I would have seen-----

04/07/2018VV00200Senator  David Norris: With what?

04/07/2018VV00300Senator  John Dolan: I refer to members of the Judiciary in juxtaposition with the lay 
people on the board�  I just see it as two sides of a coin that should ordinarily and easily comple-
ment each other�  In a sense, a judge’s role, not on this commission but in day-to-day work, 

has some of the elements of being a chairperson and making sure that there is 
even-handedness, that the rules are obeyed and that everybody gets his position�  
A judge will also rule on what is admissible and on other matters but there is a 

certain part of the role that is similar to that of someone who is a chairman�  I do not accept that, 
because somebody is a barrister or solicitor, he therefore makes a good chairperson�

04/07/2018VV00400Senator  Catherine Noone: Some of them would be wojous�  There is no question about it�

04/07/2018VV00500Senator  John Dolan: It is useful to have that clarified.  I do not understand why, in the 
spirit of republicanism, the role of Judiciary members cannot complement that of lay people�  
The question of where the Judiciary members come from is different.

04/07/2018VV00600Senator  David Norris: I have been challenged by the Madame Defarge of Trinity to state 
what I am threatened by and what I mean by a lay person�  By lay person, I mean what is stated 
in the Bill:

“lay person” means a person who—

(a) does not hold, and has never held, judicial office,

(b) is not and never has been the Attorney General, the Director of Public Prosecutions, 
the Chief State Solicitor or a law officer, and

(c) is not, and in the relevant period specified by subsection (2) for the purposes of this 
paragraph, was not, a practising barrister or a practising solicitor;

The relevant period is 15 years�  That is what I mean�  What am I threatened by?  I am threat-
ened by their ignorance�

04/07/2018VV00700Senator  John Dolan: The Archbishop of Dublin�

04/07/2018VV00800Senator  David Norris: The Senator wants to bring in the Archbishop of Dublin�  To have a 
lay person, there are either the priests, who are supposed to know something about religion, or 
the lay people�  That is what I am threatened by�  I am threatened by the collective ignorance that 
is being overloaded onto this thing in contradistinction to the experience of people�  Experience 
seems to be a disqualification.  For what other job would experience be a disqualification?  It is 
a complete nonsense and a prejudice instilled in this Bill by a person in the Lower House with 
whose name I shall not sully my lips�

04/07/2018VV00900Senator  Martin Conway: The Senator might as well�  We all know it anyway�

6 o’clock
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04/07/2018VV01000An Cathaoirleach: The Senator should not involve people in the other House�

04/07/2018VV01100Senator  David Norris: I would never do such a thing�  The only people who seem to be ex-
cluded - I do not know whether it was accidental - are academics�  I was an academic�  I would 
not put academics in charge of the henhouse, to be quite honest�  In my part of the north inner 
city of Dublin, I hear people saying, “Ah, Jaysus, he’s only a bleedin’ academic�”  It means 
absolutely unqualified, up in the clouds, theory all over the place and being unable to hammer 
a nail straight into a lump of wood.  That is what I am afraid of.  I will give the House a defini-
tion of an academic: an academic is someone who suits the description by the wonderful comic 
writer Tom Sharpe, who said nothing could be so guaranteed to derail an argument as prolonged 
attention to the inessentials�  That is the academic for one in glorious technicolour - prolonged 
attention to the inessential�  Those are the things that worry me�

I wonder what inducements were offered.  Was it a few roads here and there in Donegal?  
Were there legislative concessions?  I would like to know�  Let us be honest and cut out the ball-
sology�  I would like to know what the price was and what people got�  There is a most peculiar 
concatenation of people on the other side who I never thought would be inhabiting the same 
kennel so I would love to know what was the price�  Was it worth it?

04/07/2018VV01200An Cathaoirleach: The Senator is straying a little beyond the remit of section 7�

04/07/2018VV01300Senator  David Norris: I would love to know�  I can see from the expression on my dear 
friends’ faces over there-----

04/07/2018VV01400An Cathaoirleach: I have to remind the Senator-----

04/07/2018VV01500Senator  David Norris: Are they not going to tell us what they got?

04/07/2018VV01600An Cathaoirleach: I have to remind the Senator to stay, in so far as he can, within the tracks 
of the Bill and the section�  I call Senator Bacik�

04/07/2018VV01700Senator  Ivana Bacik: I believed I was not to contribute until after the Minister of State, 
Deputy Stanton�

04/07/2018VV01800An Cathaoirleach: The Minister of State has replaced the Minister�  He wants to get a feel 
for the debate first so I will let Senator Bacik in now, then Senator Ó Domhnaill.  Then we will 
allow the Minister of State to contribute�

04/07/2018VV01900Senator  Ivana Bacik: I will just wait for the Minister of State�

04/07/2018VV02000An Cathaoirleach: I am sure Senator Bacik will refresh the Minister of State’s memory 
regarding the importance and significance of her amendment, proposing a new section 7.

04/07/2018VV02100Senator  David Norris: Would the Senator care to repeat the amendment several times, and 
then in Irish?

04/07/2018VV02200Senator  Ivana Bacik: I am not in the business of wasting the time of the House�  It is un-
fortunate that the Minister, Deputy Flanagan, was not in a position to respond personally on the 
very interesting and considered debate we have had on amendment No� 7�

04/07/2018VV02300An Cathaoirleach: It appears that we will be burning the midnight oil so there might be an 
opportunity later�
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04/07/2018VV02400Senator  Ivana Bacik: We are adjourning the debate in an hour in order to take Private 
Members’ business�

04/07/2018VV02500An Cathaoirleach: The Senator must play with the hand dealt to her so we shall proceed�

04/07/2018VV02600Senator  Ivana Bacik: I welcome the Minister of State�  It is unfortunate, given the way in 
which this Bill has been debated, that the Minister was not in a position to respond personally to 
the debate�  I asked the Minister when we would see the GRECO report�  We debated at length 
last night the context to this Bill and the issues it purports to address�  I read into the record of 
the House certain paragraphs of what I believe to be the GRECO report, which is as yet unpub-
lished and dated 31 May 2018 or a date subsequent thereto�  I will not repeat the paragraphs I 
read; suffice it to say they express significant concerns about the current composition of the ap-
pointments commission as proposed in the Bill and state the move is not in line with European 
standards�  The document urges the authorities to reconsider this matter�

It is in light of the critique by GRECO, which we have not yet seen, that I tabled amend-
ment No� 7�  The amendment is very much in keeping with the principles behind this Bill and 
the stated intention of the proposers of the Bill, namely to ensure positive reform of the judicial 
appointments process�  I speak as somebody who has always advocated for positive reform of 
the judicial appointments process, particularly regarding the need to ensure that we enshrine 
in law the obligation to uphold judicial independence�  That is precisely what this amendment 
seeks to do�  It was in the context of our discussion of this amendment that I asked the Minister 
earlier when we would have sight of the GRECO report so we could know, when debating the 
amendments, the response of the Government to that report and precisely what the GRECO 
criticisms are�  All I have are excerpts that I believe are from the GRECO report, but we are all 
at a severe disadvantage drafting and debating amendments at this late stage, halfway through 
Committee Stage, without any knowledge of whether the Minister has seen the report and what 
his response to it will be�

When will the GRECO report will be available to us as legislators in the Seanad?  We have 
been told the debate will continue tomorrow until late�  It will obviously go late tonight, and it 
will probably continue into Monday, Tuesday and Wednesday of next week with a view to ram-
ming it into the Dáil by Thursday of next week�  I asked the Minister whether he could really 
commit to reviewing amendments we have tabled and coming back to us on Report Stage given 
the very tight timeframe, which is unfortunate�

I listened very carefully to the contributions of colleagues during the debate�  The Minister 
said there had been no go-slow on judicial appointments and that judicial appointments were 
being made even though the Bill was in the offing.  In that context, I question again the urgent 
desire to get the Bill back to the Dáil by Thursday of next week given that the Minister said 
there are no judicial appointments to be made that are awaiting the passage of this Bill�  I have 
been a Member of this House long enough to know that justice Bills are always rushed through 
in the last few weeks prior to the summer recess�  It is unfortunate in the context of new politics 
and the new procedures we have in place that this approach is still being taken such that we 
have late night sittings and so on�  This is an important but contentious Bill�  We are all well 
aware of the particular Minister for Transport, Tourism and Sport who is driving it through both 
Houses, which seems to put him at odds with his colleagues in the Government�  

I listened carefully to Senator Noone’s astute critique of the Bill and I note her comment that 
she will be voting for it with a heavy heart because she is whipped to do so and also that this 
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Bill is an insult to the legal profession�  I am interested in hearing the response of the Minister, 
Deputy Flanagan, to all of the points made�  I am particularly interested in knowing if the Minis-
ter of State, Deputy Stanton, is in a position to indicate whether the Minister, Deputy Flanagan, 
will be able to review the amendment and to tweak it if necessary�

As mentioned by Senator Humphreys, we are happy to see it amended but we believe it is 
important the Bill includes a specific and overt reference to an obligation to uphold judicial 
independence and that the work of the Public Appointments Service, the commission and its 
members should be conducted in the context and the framework of a commitment to the prin-
ciple of judicial independence�  I do not think anyone could have any objection to that, although 
a few people have raised issues around obligations to answer or not�  It is important to provide 
that if a person is asked a question, he or she is not obliged to answer such that those who are 
seeking appointment to judicial office or those seeking appointment as lay members of the com-
mission should not be obliged to answer any question relating to personal political opinions or 
religious or philosophical beliefs�  This is an important protective measure, which is in keeping 
with GRECO’s view that there is no perception of improper influence on the appointment pro-
cess to the Judiciary�  This is an important part of the amendment but we are happy to see the 
wording tweaked if necessary�

I would like answers to the specific questions I have raised and, in particular, on whether the 
amendment will be considered by the Minister in the brief time available to him between now 
and Report Stage�

04/07/2018WW00200Senator  Niall Ó Donnghaile: On the issue of lay members and what constitutes a lay per-
son, I listened with great interest, as I always do, to the contribution of my esteemed colleague, 
Senator Norris, in which he said that for him what constitutes a lay person is black and white�  
He put great emphasis on the issue of experience�  There is a point up to which I do not disagree 
with him.   I would not dare to call into question the bona fides of the current Judiciary and those 
who have gone before�  However, I have with me a report from June 2017 in which a European 
anti-corruption body - GRECO - found Ireland to be “globally unsatisfactory, particularly in 
the areas of judicial appointments and independence”�  I would contest that in terms of what 
has gone before, all of those with the greatest experience in the world have not come up to the 
standard expected by GRECO�

04/07/2018WW00300Senator  David Norris: Nobody else mentioned any of this�

04/07/2018WW00400Senator  Niall Ó Donnghaile: We put huge import on the views of GRECO�  In its report 
of June 2017 it found Ireland to be “globally unsatisfactory, particularly in the areas of judicial 
appointments and independence”, even though all past members of the Judiciary had the illus-
trious experience that Senator Norris so craves�  Perhaps it is worth considering that the com-
mission comprise a lay majority, which might strengthen our Judiciary such that GRECO will 
no longer find it to be globally unsatisfactory.  A change is as good as a rest.

04/07/2018WW00500An Cathaoirleach: I am sure there are Members here who would like to contradict what 
Senator Ó Donnghaile said�

04/07/2018WW00600Senator  Ivana Bacik: We can trade GRECO reports�

04/07/2018WW00700An Cathaoirleach: I think Senator Ó Donnghaile will be anxious to respond before I call 
the Minister of State�
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04/07/2018WW00800Senator  Niall Ó Donnghaile: I sense that too�

04/07/2018WW00900Senator  Ivana Bacik: The most up-to-date GRECO report of May 2018 refers specifically 
to the current proposals for reform from the Government�

04/07/2018WW01000Senator  Niall Ó Donnghaile: I have not had sight of it�

04/07/2018WW01100Senator  Ivana Bacik: It is undeniable that GRECO has sought reform�

04/07/2018WW01200Senator  Niall Ó Donnghaile: Where is the reform?

04/07/2018WW01300Senator  Ivana Bacik: I would be the first to say that we need reform.  I have always stood 
for reform�  I did a report some years ago seeking reform of the judicial appointments process, 
at which time I did a good deal of research on the need for change to the process to ensure, in 
particular, a better gender balance on the Judiciary.  I have no difficulty with reform and will be 
pressing for it�

The excerpts that purport to be from the May 2018 GRECO report state that GRECO rec-
ommends that the current system for selection, recruitment, promotion and transfer of judges be 
reviewed with a view to targeting appointments at the most qualified and suitable candidates in 
a transparent manner without improper influence from the Executive or political powers.  We all 
know that GRECO sought reform�  The point is that GRECO is critical of this reform�  Many of 
us sought reform but many of us are critical of this reform�  It is not a contradiction to say that 
reform is necessary but we do not agree with all of the provisions of this particular reform and 
nor do we agree with the process by which this reform is being made�  That is the point�

04/07/2018WW01400Senator  Niall Ó Donnghaile: This is where we amend it�

04/07/2018WW01500Senator  Ivana Bacik: Nobody is scoring any points by pointing out that GRECO sought 
reform of the current process�  We are all aware of that�

04/07/2018WW01600Senator  David Norris: On a point of order, we are lucky to have the opinion of Senator 
Bacik.  Under the type of thinking we have in this law, she would be disqualified because she is 
a barrister�  That is the kind of idiocy we are at�

04/07/2018WW01700An Cathaoirleach: I call the Minister of State, Deputy Stanton, to respond�

04/07/2018WW01800Minister of State at the Department of Justice and Equality  (Deputy  David Stanton): 
The Minister, Deputy Flanagan, will return shortly�  He had to leave to take some business in 
the other House�

04/07/2018WW01900Senator  David Norris: Some biscuits?

04/07/2018WW02000Deputy  David Stanton: Some business�

04/07/2018WW02100Senator  David Norris: Sorry�  I beg the Minister of State’s pardon�

04/07/2018WW02200Senator  Michael McDowell: He may have had biscuits while there�

04/07/2018WW02300Deputy  David Stanton: I understand we are dealing now with amendments Nos� 6 and 
110�

04/07/2018WW02400Senator  David Norris: No�
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04/07/2018WW02500Deputy  David Stanton: My apologies, it is amendments Nos� 7 and 110�

04/07/2018WW02600An Cathaoirleach: No, we are dealing with amendment No� 7�

04/07/2018WW02700Deputy  David Stanton: Will the Cathaoirleach clarify if amendments Nos� 7 and 110 are 
grouped and being taken together?

04/07/2018WW02800An Cathaoirleach: They are grouped but we are dealing only with amendment No� 7�

04/07/2018WW02900Senator  Lynn Ruane: No�  Amendment No� 7 was removed from the group and it is being 
dealt with on its own�

04/07/2018WW03000Deputy  David Stanton: Will the Cathaoirleach clarify to what amendment I am respond-
ing?

04/07/2018WW03100An Cathaoirleach: Amendment No� 7�  Amendment No� 110 has not been moved�

04/07/2018WW03200Senator  Ivana Bacik: I will clarify the matter�  I sought the degrouping of amendment No� 
7 from the original grouping of amendments Nos� 6, 7 and 110�  It seemed to me that amend-
ment was different, which I think Senator McDowell accepted.  Amendments Nos. 6 and 110 
are Senator McDowell’s amendments and they were dealt with earlier�  We are now considering 
amendment No. 7 on its own because it is a specific amendment.

04/07/2018WW03300An Cathaoirleach: I think it was agreed earlier by whoever was in the Chair that amend-
ment No� 7 would be dealt with independently of amendments Nos� 6 and 110, even though they 
were originally grouped�

04/07/2018WW03400Deputy  David Stanton: I wanted to ensure that we would not be precluded from speaking 
on amendment No� 110 when we get to it�

I would like to deal initially with Senator Noone’s points regarding lay members�  The 
stipulation of “lay” is not in any way intended to cast any aspersions on persons in the legal 
profession�  The Bill provides for both to be represented on the commission�  The objective is 
to achieve a balance in the membership of the commission as between those who have excel-
lent expertise, skills and experience in law and those who have excellent experience, skills and 
expertise in areas other than law�  

04/07/2018WW03500Senator  David Norris: The chairperson of the commission has to be a lay person�  I would 
not call that balance�

04/07/2018WW03600An Cathaoirleach: Senator Norris has had ample opportunity to speak�  Please allow the 
Minister of State to continue uninterrupted�

04/07/2018WW03700Deputy  David Stanton: The particular skills and experience required of the lay members 
are set out in section 12 of the Bill, a section to which many amendments will be discussed dur-
ing Committee Stage�

On amendment No� 7, this is a substantive amendment and we thank the Senators for it�  
Subsection (1) of the amendment seeks to insert a new section 7 in Part 2�  The thrust of the 
amendment is to make provision for obligations on the part of the Public Appointments Service 
and the commission to uphold judicial independence�  Subsection (2) provides for restrictions 
on the motivations of persons seeking to be appointed as lay members of the commission and 
on information that may be provided or asked of a person applying for judicial office.
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The primary concern behind the decision of the Minister in 2013 to engage in public con-
sultations was with a mind to ensuring that the independence of the Judiciary was preserved 
and strengthened�  Ireland’s Judiciary is rightly lauded and rates most highly internationally on 
criteria relating to judicial independence�  This is on record, as we know�  We are fortunate in 
having a uniquely independent Judiciary�  Other factors were in view regarding the public con-
sultations, including matters related to diversity, eligibility and the adequacy of existing struc-
tures in place in respect of judicial appointments�  This is carried over into the Bill�  In the criti-
cally important areas of the Bill dealing with the development of procedures and requirements 
around judicial appointments, it is recognised explicitly in Part 8 that, in the preparation of 
statements, the procedures committee shall have regard to the independence required of holders 
of judicial office as respects the exercise by them of their functions as holders of such office.

Members will be aware that in my view and that of the Minister, the Public Appointments 
Service is the most appropriate body to carry out the function of selection by lay members of the 
commission and, indeed, of the lay chair�  It is the centralised provider of recruitment, assess-
ment and selection services for the Civil Service and provides analogous services in the wider 
public service�

The Senator seeks to apply new obligations to the Public Appointments Service itself and 
the Minister thinks this is excessive and unnecessary�  We are fully aware of the excellent 
standards of service delivered by the PAS to the State�  It operates to the highest standards and 
delivers a most professional service�  It is independent in the manner in which it operates and 
its byword is that all appointments are made on merit.  The Minister is completely satisfied 
that merit will be the only criterion, with reference to the specific qualities indicated in section 
12, that will be benchmarked in the selection of lay members�  He sees no basis for adding any 
conditionality to that role, nor would he have any authority to do so, and he believes that it is 
an unnecessary step�

The canvassing restrictions in section 62 of the Bill provide that any applicant for judicial 
office who canvasses any person involved in the process for support for an application shall be 
guilty of an offence.  This would apply to any untoward influencing of a decision to be made by 
the PAS or the commission.  The Minister is satisfied that the functions given to the PAS and 
the commission, the provisions related to the composition of the commission and the relevant 
provisions of the Bill concerning judicial independence, and the restriction on canvassing and 
matters relating to confidentiality, fully protect the integrity of the roles assigned and address 
any concerns that lie behind this amendment�

04/07/2018XX00200Senator  Michael McDowell: I thank the Minister of State for standing in for the Minister, 
Deputy Flanagan�  We put some serious questions to the Minister and he has now had an oppor-
tunity to consider them�  I would like him to deal with them and with what Senator Bacik said�

04/07/2018XX00300Senator  Ivana Bacik: I thank the Minister of State but he did not answer any of the ques-
tions I had posed to the Minister, Deputy Flanagan, and repeated in the presence of the Minister 
of State�  When will we have sight of the GRECO report?  Is the Minister willing to consider 
accepting the amendment or some version of it?  We would be happy if it was in some way 
adjusted but it is important to have an explicit reference to the obligation to uphold judicial 
independence�  I understood from the Minister of State’s careful response that the Government 
is willing to make it implicit but not explicit�  This is such an important consideration in any re-
form of judicial appointments that we believe it should be explicit�  It is entirely in keeping with 
the expressed views of GRECO, both in this and previous reports, that judicial independence 
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should be a cornerstone of a judicial appointments process�

04/07/2018XX00400Senator  Kevin Humphreys: I accept that the Minister of State was not here for the full 
debate so was not in a position to answer all the queries that were raised�  I also accept that the 
Minister has had a long day so I would not deny him the short break he took�

04/07/2018XX00500Senator  Martin Conway: He had to go to the Dáil�

04/07/2018XX00600Senator  Kevin Humphreys: I accept that�  We had a long conversation on the amend-
ment but we have not received a direct response�  I would like to hear that he will consider the 
amendment and look at bringing forward an amended form of it on Report Stage�  If that were 
the case, I would be happy not to press it this evening�  It is important that anyone applying for 
the commission clearly sees the position for which he or she is applying in the document�

04/07/2018XX00700Deputy  Charles Flanagan: I would have thought that, in the few moments in which I 
attended a debate in the Lower House, Senators would continue in the loquacious manner in 
which they began at 5 p�m� yesterday�  I am surprised that I was missed during the ten minutes 
I was there�  It was even suggested that I might have taken a short break�

04/07/2018XX00800Senator  Kevin Humphreys: It would have been well deserved�

04/07/2018XX00900Deputy  Charles Flanagan: When I left, I was surprised that Senator Norris, a fully paid-
up member of the lawyerarchy under Senators McDowell and Bacik-----

04/07/2018XX01000Senator  David Norris: I am just a plaintiff, though a very successful one.

04/07/2018XX01100Deputy  Charles Flanagan: It is important that we recognise diversity�  This is not a lawyer-
only zone, nor should it be�  The courts and the Judiciary serve the citizens and all our people 
so it is essential we embark on a process of modernisation in the area of judicial appointments�

To answer Senator Bacik, I intend to bring a memorandum to Cabinet tomorrow on the mat-
ter of the GRECO report and, should I receive the assent of the Government, I intend to ensure 
the availability of the document, some of which is already available�  It is not my document - it 
is GRECO’s document - so I presume I will publish it with the consent of the authors�  There is 
no secrecy or an attempt to short-change Senators in any way�  I have read the report in full and 
prepared a memorandum for Cabinet�  By the time this debate is resumed tomorrow, subject to 
the business committee of the Seanad, I would hope the report will be available to everybody�

It will be no surprise to Members who have been involved in this debate, and were involved 
in the consultation process over a period, that the former Minister for justice, Alan Shatter, 
initiated the first round of public consultation in 2013.  He asked for submissions from a wide 
range of stakeholders to assist in the preparation of the reforming legislation�  I trust that the 
appropriate Seanad committee or party caucuses acknowledge the importance of that consulta-
tion process�

Nobody was in any doubt that the judicial appointments system, which Senator McDowell 
knows so well, served its purpose for a decade but was in need of reform.  The first line of the 
2014 submission from the Judiciary, about which there has been much talk, and for which there 
has been much support in this House, stated that the present system of judicial appointments 
was unsatisfactory�

We then moved on to the consultation process and there was engagement in this House on it�  
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In 2016, the programme for Government committed to a new commission with an independent 
chair and a non-legal majority, and the scheme of a Bill was published at the end of December 
2016�  There was prelegislative scrutiny in January 2017 and I dare say some Members of this 
House were involved in that, though I was not.  The scheme was modified and the Bill was pub-
lished on 30 May 2017�  It was passed by the Dáil and is now here�  There was engagement with 
GRECO�  I noticed an element of surprise on the part of Senators last night that we had been in 
touch with GRECO, as though this was some sort of sharp practice or unacceptable aspect to 
the proceedings�

04/07/2018YY00200Senator  Kevin Humphreys: We were told the Minister had not read the report last night�

04/07/2018YY00300Deputy  Charles Flanagan: GRECO published its fourth report last month�  There was a 
plenary meeting in Strasbourg between 18 and 22 June.  My officials were present.  GRECO 
had received correspondence from the Judiciary�  Again this is no secret�  The judges published 
that letter consequently�

04/07/2018YY00400Senator  David Norris: We said that there has not been appropriate consultation�

04/07/2018YY00500Deputy  Charles Flanagan: They were critical of the Bill, both in their view that there had 
not been adequate consultation and, of course, their consistent opposition to the composition 
of the new commission�  Why not?  I accept that the judges may have wanted to continue with 
the JAAB process and not favour the type of reform in which we have a duty and obligation to 
engage�  I very much welcome that the judges made their views known�  Shortly after my ap-
pointment, I made it my business to meet a number of judges, including all the presidents, to 
discuss aspects of the Bill.  We did not find agreement.  I did not expect to find agreement with 
lawyers and judges having regard to the separation of powers, and their interests and priorities 
being in some way different from mine.

I welcome that the judges engaged with GRECO�  GRECO itself welcomed the interaction 
with the Judiciary.  In the draft compliance report, the body expressed significant concerns over 
the proposed composition of the new commission, in particular that a minority of judges and a 
strong lay representation is not in line with European standards�  I am not sure there is any big 
surprise there�  European standards are not something we have been prioritising in our courts, 
the administration of justice and the scheme of arrangement for precisely the reasons Senator 
McDowell outlined earlier�  It is because of our common law jurisdiction, because we are dif-
ferent and because we diverge in the manner in which we administer justice�

However, since then I was pleased to propose and get the approval of the Dáil for a number 
of judges to serve on the commission�  It is important that the Chief Justice, the president of the 
High Court and the president of the Court of Appeal have a role�  It is important that we do not 
leave out the president of the Circuit Court and the president of the District Court in which 95% 
of court business in the State is transacted on a daily basis�  In the Bill, as drafted, it was not 
considered desirable to have sufficient places for all the court presidents; I believe it is.  I ask 
for the continued support of the Seanad in that regard�

It was made clear to GRECO that Ireland respectfully disagrees with the suggestion in the 
report that Ireland is doing something that is less than desirable�  GRECO has made a number 
of recommendations over the years�  As I said last night, the appointment of judges under our 
law is based on the constitutional mandate and we will not change that to be in line with any 
other European state, particularly having regard to a point Senator Bacik raised earlier about 
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one and perhaps other European states and the manner in which they operate by means of their 
judiciary�  I make no apologies for ensuring that we maintain our constitutional mandate�  It was 
never suggested in the context of this Bill that we would go as far as changing that by way of 
constitutional referendum�  Senator McDowell is correct in that regard�

I refer to some of the other points raised regarding, in particular the composition of the com-
mission and what the non-legal people will be doing - what the garage men will be doing, as 
mentioned by Senator McDowell�

04/07/2018YY00600Senator  Michael McDowell: The taxi drivers�

04/07/2018YY00700Deputy  Charles Flanagan: To compare the work, powers, authority and modus operandi 
of the non-legal members of the commission to those of juries is probably a misapplication or a 
misunderstanding�  It will not be like that at all�  It will be more akin to membership of a State 
board�  I am sure there are plenty of Senators who could draw much experience from interaction 
with State boards�  I will come back to that�

Amendment No� 7 seeks to insert the new section 7 as outlined by Senators Humphreys 
and Bacik, making provision for obligations on the part of the PAS and the commission to up-
hold judicial independence, in essence providing for restrictions on the motivations of persons 
seeking to be appointed as lay members and on information that may be provided or asked of a 
person applying for office.  I do not disagree with the principle underpinning the amendment.  
It is important for us, as legislators, to acknowledge - particularly in the context of change we 
are now experiencing - that the Irish Judiciary is highly rated�  Ireland is regarded highly on the 
international stage in the matter of our judicial independence and GRECO acknowledges that, 
as do other international fora dealing with this issue�

We are fortunate in having an independent Judiciary�  When we consider many other states, 
we could go as far as to say that our Judiciary is perhaps uniquely independent in the perfor-
mance of its work�  That will not change under the Bill�

I wish to make a point to Senator Bacik and if the Minister of State, Deputy Stanton, has 
made it already, I will be brief�  The Bill contains reference to the PAS which has the function of 
selecting the lay members and, in particular, the lay chair�  I am not sure what we can do by way 
of amendment�  This is where the Senator’s amendment could impinge on the independence of 
the PAS, which would be problematic�  The PAS is independent in the performance of its duty�  
The body is only a few years in operation�  I acknowledge that it continues to deliver a high 
standard of service to the State�  It operates to the highest standards and is independent in how it 
operates�  I am not sure of the extent to which it would be desirable for us to introduce amend-
ments to this Bill that would have an impact on the independence of the PAS�  The fact of the 
matter - we need to get back to this time and again in the context of what we are saying here - is 
that all appointments are based on merit.  The specific qualities indicated in section 12 will be 
the only criteria benchmarked in the selection of lay members�  I am not sure about the basis for 
adding any further conditionality to that role�  I can tell Senators Humphreys and Bacik that I 
am not sure I would have the authority to do so, having regard to the independence of the PAS�  
I reiterate that I do not have an issue with the principle underpinning the amendment�  That is 
why I welcome the debate�

I apologise to Senators for leaving the Chamber for ten minutes, but I had a duty to go to 
the Dáil to deal with a matter pertaining to the Garda Commissioner-designate�  I am sorry for 
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discommoding Senators in that regard�

The canvassing restrictions set out in section 62 clearly provide that any applicant for judi-
cial office who canvasses any person involved in the process for support shall be guilty of an 
offence.  This measure covers any untoward influencing of a decision to be made by the PAS, 
or by the commission.  On balance, I am satisfied that the functions given to the PAS and the 
commission, when taken with the provisions relating to the composition of the commission and 
the relevant provisions of the Bill concerning judicial independence, restrictions on canvass-
ing and matters relating to confidentiality, comprise a robust protection of the integrity of the 
roles assigned�  I acknowledge that Senator McDowell has tabled an amendment on the matter 
of confidentiality, which we will deal with later.  I am also satisfied that, on balance, we are 
addressing the important issues which gave rise to the concern expressed by Senator Bacik and 
which lie behind this amendment.  If I can reflect further on the matter between now and Report 
Stage in a manner that allays ongoing concerns, I will be happy to do so�  I caution against any 
perceived or actual interference with the independence of the PAS that this Bill might have�

I want to respond briefly to what Senator McDowell said about part-time and full-time posi-
tions�  I remind him that section 11 provides that each member of the commission shall “act on 
a part-time basis subject to ���� terms and conditions”�  I expect that the Department of Public 
Expenditure and Reform will give consent or approval for a stipend or expenses, just as it does 
in respect of any service on a State board�  I do not expect that these positions will be full-time 
or anything like it�  I am reluctant to name names, but it is right to acknowledge the experience 
and expertise of Deputy Jim O’Callaghan in this regard�  During the Committee Stage debate in 
the Dáil, the Deputy’s strong view was that there would not be sufficient work or engagement to 
make this an attractive position�  Senator McDowell, who has a lifelong body of experience and 
expertise in this area, takes the opposite view�  He believes the volume of work will deter people 
from making applications in the first instance.  Deputy O’Callaghan argued that because there 
are approximately 50 appointments a year, the commission will not have sufficient engagement 
to make it a worthwhile proposition�

04/07/2018ZZ00200Senator  Michael McDowell: That is one a week�

04/07/2018ZZ00300Deputy  Charles Flanagan: I think we have something of a balance here�  The Department 
of Public Expenditure and Reform has standard guidelines on allowable levels of remuneration 
and expenses that will apply here as they do to boards�  I anticipate that the level will prob-
ably be along the same lines as membership of a State board�  I do not accept the comparison 
between non-legal members of this commission and jurors�  I remind the House that we are in 
the early stages of preparing a new juries (amendment) Bill, which will be based on the recom-
mendations in a Law Reform Commission report that was published a number of years ago�  I 
will be happy to debate that at an appropriate time�  I do not expect that these positions will be 
full time�  I expect that serious consideration will be given to the job at hand�  I believe diversity 
is important, as we heard in the contributions made by Senator Dolan and others last night�  We 
should not continue to have a lawyerarchy dealing with these issues�  We should invite inter-
ested non-legal people with expertise to participate in this process�  These people will not be 
randomers who are picked from the side of the street�  I ask Senators to desist from simplistic 
and unfair comparisons when they are talking about who these people might be�  Serious people 
will be involved in a serious task�

We are not doing something that has not been done in other jurisdictions�  I have adverted 
to the position in our nearest jurisdiction�  As part of the modernisation of the appointments 
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process in the UK, non-lawyers and non-legal people have been introduced to that process�  As 
we do the same here, we should not proceed with the type of fear that was evident in Senator 
Norris’s contribution�  It is not as if the sky is going to fall in if an expert non-legal person is 
involved in this process�  In light of the many comments uttered by the Senator over the years 
about the need to improve the administration of justice in the courts system, I am surprised that 
on the first occasion he is backing the lawyers and looking to keep the closed shop.

04/07/2018ZZ00400Senator  David Norris: I am backing the professionals�  It is not a closed shop�

04/07/2018ZZ00500Deputy  Charles Flanagan: The Senator does not seem-----

04/07/2018ZZ00600Senator  David Norris: The Minister is getting very ratty�  He should have a biscuit�

04/07/2018ZZ00700Deputy  Charles Flanagan: -----willing to countenance any specialisation on the part of 
people who might not be qualified as lawyers.  This will be very good.  The non-legal or lay 
people will working well with the judges�  That is why I ask Senators to acknowledge the 
important amendment we made in the Dáil to provide specifically for the presidents of all the 
courts to be members of the commission�  That is where the lay people will have an opportunity 
for expert and experienced guidance before decisions are made by a commission with a non-
legal majority and a non-legal chair.  The non-legal chair will not be some randomer off the 
street�  The non-legal chair will be someone who has gone through a pretty rigorous and robust 
process.  I have confidence in the PAS because it engages in such a process when it makes all its 
appointments.  I urge Senators to have confidence in the PAS because it serves us well in terms 
of the manner in which it makes appointments�

04/07/2018ZZ00800Senator  Ivana Bacik: I thank the Minister for his full response�  I understood from what 
he said that we will see the GRECO report tomorrow after the Cabinet meeting has concluded�  
I hope that will be the case�

04/07/2018ZZ00900Deputy  Charles Flanagan: That is my expectation�

04/07/2018ZZ01000Senator  Ivana Bacik: That is positive and I am delighted to hear that�  I understood that he 
said he will consider amendment No� 7 for acceptance�  In the spirit of being constructive, I am 
happy to withdraw the amendment and resubmit it on Report Stage�

I do not accept the terms of the amendment would tie the hands of the Public Appointments 
Service�  I know in the other House my Labour Party colleagues, particularly Deputy Howlin, 
expressed some concern about the notion that the Public Appointments Service would be suf-
ficiently well equipped to select from among members of the public the members of the com-
mission that should select judges�  We must be careful about the assumption that there is some 
objective notion of merit in this or in any other appointment�  There is established literature 
about merit and what we describe as merit but my idea of merit might be very different from 
that of another person�  We all bring with us invisible bias or what is often called in recruitment 
literature “affinity bias”, where we are inclined to appoint people in our own shadow.  That is 
why I disagreed with members of the Judiciary in the 2014 report described by the Minister, as 
they sought less political and more judicial input�  We must be careful about achieving a balance 
so it is not just about members of the Judiciary simply appointing more of their own�

I am concerned about assuming that everyone has the same understanding of merit�  It has 
been pretty well established that merit can mean very different things to different people.  That 
is why an amendment like this is important, as it sets out the criteria guiding the Public Ap-
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pointments Service in appointing both lay members of the commission and persons who ap-
ply for appointment to judicial office.  It would make certain stipulations and provide certain 
safeguards to people, which is why we put it forward�  It states explicitly what the Minister has 
already indicated is implicit in his proposals�  It seeks to guard against any assumption about 
an objective measure of merit�

I am thoroughly in favour of section 62 and I very much welcome it, as I mentioned on 
Second Stage�  This is the prohibition on canvassing�  The Irish Council for Civil Liberties 
sought this years ago and it is a really important reform�  It is one of the very positive aspects 
of this Bill referred to by the Minister in his response to amendment No� 7�  In the spirit of be-
ing constructive, I will not call a vote on amendment No� 7 at this point but it is too important a 
principle not to come back on Report Stage�  If the Minister does not return with an amendment 
in similar terms on Report Stage, I will press the amendment again at that point�

04/07/2018AAA00200Deputy  Charles Flanagan: I ask the Senator to consider the status of the Bill with the 
Senator’s amendment and the impact on the Public Appointments Service�  I will do so as well 
and let us see what we come back with�

04/07/2018AAA00300Senator  Ivana Bacik: I will�  I thank the Minister�

04/07/2018AAA00400Senator  Michael McDowell: Deputy O’Callaghan and I may have different views about 
what is involved in this�  If there are to be 50 appointments made per year and there are to be in-
terviews for those 50 appointments per year, it is not anything like the commitment that would 
be required of a board member of a semi-State company, who would have monthly meetings�  
It is something very different.  If one District Court appointment is advertised, I can guarantee 
that unless something has changed in the Irish legal world, there will be 100 applicants for that 
job�  Funnily enough, the higher one goes in the hierarchy, the fewer the number of applicants�  
That was my experience on the Judicial Appointments Advisory Board, JAAB�  If there are 100 
or 120 applicants for a District Court judge position, we can think of what is the commitment 
involved in sorting out who should get the job�

A member of a semi-State board gets board papers and goes to a meeting�  The executive 
suggests X, Y and Z and the annual report must be done, etc�  Sometimes there are very impor-
tant decisions of strategy for the semi-State body�  On the other hand, this position will involve 
constant activity because of a constant drum beat of appointments�  Retirements of District 
Court judges will keep coming up and it will be the same in all the other courts�  People will 
drop dead and there will be new vacancies because of the expansion of this or that court�  With 
the greatest respect to Deputy O’Callaghan, this is not something that could be done in 12 meet-
ings per year or something like that�  If one is to participate seriously in the interview process, 
which is what is involved here, there will be something every week�

I mentioned earlier that I have an insight into recruitment processes from academia and 
someone close to me�  One cannot just give this a half hour�  There must be an hour and a half 
given for each person and the people must be asked the same questions�  The process must be 
quite formal�  An interview board is a really serious obligation�  I really do not believe we can 
hand out €12,000, €15,000 or €20,000 and say to anybody worthwhile that they should deliver 
that amount of time�  It will have to be done on a per diem basis�  Decent people will not spend 
four days in a row listening to would-be District Court judges making an application for the 
kind of nominal remuneration paid to people honoured to be on semi-State bodies�  I am not 
denigrating them at all and I fully admire people who take semi-State appointments�  I hate the 
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accusations of cronyism in respect of them too�

The Minister must formulate a clearer picture of the engagement�  As I read about the proce-
dures committee, the interviews procedure and all the rest of it, I see a really taxing and difficult 
job being laid down for the committee�

04/07/2018AAA00500Deputy  Charles Flanagan: Incorporated in the Bill is the procedures committee, which 
will be charged with the responsibility of working out precisely that procedure�  We are trans-
forming from the current JAAB to a new type of structure�  We will still have the same number 
of appointments�

04/07/2018AAA00600Senator  Michael McDowell: I can assure the Minister that JAAB would have dealt with 
100 applicants in two hours�

04/07/2018AAA00700Deputy  Charles Flanagan: That is precisely why we are introducing this reforming piece 
of legislation�  It is why there is a need for it�

04/07/2018AAA00800Senator  Michael McDowell: I agree with that�

04/07/2018AAA00900Deputy  Charles Flanagan: I hear among the commentariat and Members of this House 
that this is a vanity project for which there is no need; there is a need for it�  Senator McDowell 
is quite right when he makes the point there is a need for it�  I do not foresee that there will be 
immediate gridlock in the commission when it deals with the appointment of in or about 50 
judges per year�  Senator McDowell said people will drop dead, and they may well do so, but 
they will not do so with any greater frequency under the new commission than under the ap-
pointments board procedure�  We must be realistic�

04/07/2018AAA01000Senator  Michael McDowell: The birthdays are random days�

04/07/2018AAA01100Deputy  Charles Flanagan: There will be an allowance paid for the expertise of people�  
The procedures committee may, for example, allocate a sub-committee to deal with interviews 
for the District Court judges�  I cannot say for certain, no more than Senator McDowell can, 

how many people would be interested in those positions�  Of any 100 applicants, 
for example, 20% would be ineligible for a number of reasons and there would 
be requirements to produce certain certificates and clearance forms that might 

not be readily available�  The interview process will not be such as to result in an impossible 
level of bureaucratic gridlock that would frustrate the entire appointments system�  I do not 
envisage that at all�

04/07/2018AAA01200An Cathaoirleach: I have the clear impression from Senator Bacik that she is prepared to 
withdraw amendment No� 7, with the right to resubmit it on Report Stage�

Amendment, by leave, withdrawn�

Progress reported; Committee to sit again�

04/07/2018BBB00100Messages from Dáil

04/07/2018BBB00200An Cathaoirleach: Dáil Éireann has agreed on 26 June 2018 to the amendments made by 

7 o’clock
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Seanad Éireann to the Childcare Support Bill 2017�  Dáil Éireann has passed the Criminal Jus-
tice (Money Laundering and Terrorist Financing) (Amendment) Bill 2018 on 3 July 2018, to 
which the agreement of Seanad Éireann is desired�

04/07/2018BBB00300Civil Liability (Amendment) (No. 3) Bill 2018: Order for Second Stage

Bill entitled an Act to provide for mandatory open disclosure of a patient safety incident, to 
introduce a mandatory requirement that the patient be provided with any additional information 
which later becomes available and for that purpose to amend the Civil Liability (Amendment) 
Act 2017 and to provide for related matters�

04/07/2018BBB00500An Cathaoirleach: I welcome the Minister for Health, Deputy Simon Harris, to the House�

04/07/2018BBB00600Senator  Máire Devine: I move: “That Second Stage be taken now�”

Question put and agreed to� 

04/07/2018BBB00800Civil Liability (Amendment) (No. 3) Bill 2018: Second Stage

 Question proposed: “That the Bill be now read a Second Time�”

04/07/2018BBB01000Senator  Máire Devine: I welcome the Minister to the House�  It is an apt time to take this 
Bill�  I am delighted to open the Second Stage debate�  This Bill is about being transparent in 
healthcare, being protected by law and not being protected by the idea of doing something vol-
untarily, which is unenforceable�  We know that to be the case now�  More than that, this Bill is 
about delivering for the men, women, and children who have suffered as the result of medical 
mistakes which occurred completely unintentionally, but nevertheless happened and caused 
much harm and heartbreak�

We should keep those people in mind as we debate this Bill�  We should think, especially, of 
those who died as a result of medical mistakes�  I am sure we can all remember some of them�  
The recent reports into the baby deaths at the Midland Regional Hospital Portlaoise and Por-
tiuncula Hospital are to the forefront of my mind this evening�  The practice of keeping quiet 
when something goes wrong is prevalent in our medical culture and only a statutory duty of 
candour will address this�  That is why we are bringing forward this legislation�  The decision 
by the Government last year, supported by a Fianna Fáil abstention, to make open disclosures 
voluntary was a grave mistake�  They now know how much of a grave mistake that was�

Sinn Féin has always opposed making open disclosure a voluntary concept�  Along with 
independent Members and others in the Lower House, we voted to make it mandatory on 8 No-
vember 2017 on Report Stage of the Civil Liability (Amendment) Bill 2017�  We were defeated 
that day, but this Bill seeks to right that wrong�  Most recently, the fallout from the Cervical-
Check scandal has shown the limitations of a process of voluntary open disclosure�  I welcome 
that the need for mandatory open disclosure with legislative underpinning is now accepted and 
the passing last month of a Sinn Féin Private Members’ motion in the Dáil calling for manda-
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tory open disclosure�  I hope this House will go one better and begin the legislative process to 
make this a reality�

For open disclosure to work, it must be mandatory and legally binding�  As an example, 
when we passed the Children First Act 2015, we made it mandatory to report child neglect and 
abuse�  That only came into being on 11 December 2017�  We know what is needed�  We know 
to protect our children but now we have to protect our health, and the health of all the people on 
this island, when mistakes are made�  Mandatory disclosure is the only show in town�  This Bill 
addresses the problems surrounding the current system and amends the Civil Liability (Amend-
ment) Act 2017 to provide for a mandatory system of open disclosure in our health system�  It 
provides for mandatory open disclosure of a patient safety incident, the introduction of a man-
datory requirement that the patient be provided with any and all additional information which 
later becomes available and, for that purpose, to amend the Civil Liability (Amendment) Act 
2017 and to provide for related matters�

Recent scandals have given the impression that there is endless protection for those at the 
top while no such protection exists for those at the coalface�  The actions or omissions of those 
at a high level in the Health Service Executive, HSE, or the Department of Health can affect 
more patients than the actions or omissions of those on the front line�  We have open disclosure 
for those on the ward and in the surgery�  Surely, there also needs to be accountability and dis-
closure among individual executives, hospital CEOs, and members of the HSE and the Depart-
ment of Health�  It is a healthy proposition�

I reiterate what I say so often in this House and it comes from my experience�  Public par-
ticipation at all levels of healthcare is vital�  If we have more public participation in the top tiers 
and at the top tables of the HSE, strategy and steering groups, accountability will follow�  I ask 
the Minister to consider this seriously as we deal with the fallout from yet another scandal�  The 
Government is resistant to this Bill�  There is a suite of excuses for not supporting it�  The Min-
ister might attempt to argue that the current legislation does not allow for voluntary disclosure 
and that the best practice of mandatory disclosure is being followed, but we have evidence from 
recent scandals that this is far from the case�

The Minister may reference the recommendations regarding mandatory reporting arising 
from the Commission on Patient Safety and Quality Assurance or the Madden report�  This 
is good policy, but it does not go far enough because when we talk to the HSE at the various 
Oireachtas committees, everything has changed�  If the Government is wary of voluntary de-
cisions around disclosure, and it is something it denies is happening, then there is no harm in 
strengthening the legislation to take away the risk�  This is about the culture of the HSE, and 
legislation such as this is the strongest way to change that and provide protection and honesty�  
The Minister may also reference the recent approval of legislative provisions to provide for 
mandatory open disclosure through the development of the general scheme of a patient safety 
Bill�  That is with a view to having it brought to the Government for consideration in early July 
2018�  The Minister stated that it is hoped that it will be possible to commence drafting shortly 
thereafter�  However, that is too late�  It is early July now and we do not have any time to waste�  
The Minister cannot tell Vicky Phelan to wait and he cannot tell Emma Mhic Mhathúna to wait�  
They and many others have lost so much�

The Minister should allow this Bill to proceed to Committee Stage today in order that we 
can make the changes necessary as soon as possible�  It is the right thing to do and I know the 
Minister knows that too.  We cannot suffer in the meantime but many will suffer if the Minister 
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and his Government do not take this opportunity now�  I will quote from what the Minister said 
on this issue in the Dáil last month: “I want to be clear that the Government is committed to 
progressing, as a matter of urgency, legislation to provide for mandatory open disclosure for 
patients and mandatory reporting of serious incidents to the relevant regulator”�  This has not 
happened but this Bill will make it happen�  It will be a continuation of our journey to honesty 
and openness�  I therefore look forward to this Bill proceeding to Committee Stage with support 
from all sides of the House�

04/07/2018CCC00200Senator  Rose Conway-Walsh: The Civil Liability (Amendment) (No� 3) Bill is necessary 
legislation�  People who have been deeply impacted by the recent scandals, such as with Cervi-
calCheck, are asking for it now�

Up to the time that Vicky Phelan and Emma Mhic Mhathúna spoke out to tell their tragic 
stories, very many people were under the impression that they would be told if something went 
wrong or mistakes were made in respect of their diagnosis or treatment.  The hardworking staff 
of the HSE also need open disclosure�  It is more than unfair that they are held responsible for 
individual actions and decisions at the coalface, while many of those higher up are protected by 
a culture of cover-up and defence of the organisation�

There is protectionism within the system, something I noticed long before I came into poli-
tics as it was blatantly obvious that wagons were circled in such circumstances�  Whether in the 
area of physical health or mental health, this culture exists and until we face up to it we will not 
change it�  This legislation is not about seeking to punish workers in the HSE�  It is a genuine 
attempt to change the culture within that organisation.  The benefits that come from a culture 
of open disclosure between health staff and patients are self-evident and have been proven in-
ternationally�

While this Bill seeks to legislate for disclosure at the patient-health worker level, we are 
clear that this has to extend to the HSE and the Department of Health�  If either of these are 
aware of mistakes, misdiagnoses or any other information that could impact patients, they must 
make this known�  This did not happen in the CervicalCheck scandal�  The recent revelation of 
the deaths of babies at Portiuncula and Portlaoise hospitals and the long, protracted battle by 
their parents to discover the truth underline the need for this change in culture�  Although dev-
astated by the deaths of their children, these parents took on this culture of cover-up because it 
is vital that bereaved relatives have access to the truth�  Anything that we, as legislators, can do 
to facilitate this should be a no-brainer�

The culture that exists at the moment, where patients effectively have to go to war with the 
HSE, does nothing to foster a positive relationship between patients and healthcare workers�  
In the west, we recently learned of up to 50 children who were identified in a HSE review of 
audiology services as having been misdiagnosed�  The families learned of the report’s publi-
cation through the media and were left waiting until they saw sight of a copy�  The children 
in question were discharged from the HSE audiology service, only later to be diagnosed with 
severe to profound hearing loss�  I know from these parents that there was a complete vacuum 
in communication where the HSE adopted a “shut down and go away” attitude�

The valproate scandal, caused by the wrongful prescribing of a drug to pregnant women 
that has led to over 400 children in this State being born with avoidable disabilities, is another 
example of why we need mandatory disclosure�  The Government’s own legislation introduced 
voluntary disclosure�  The only conclusion that can be reached is that in the months since that 
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legislation was enacted, the voluntary model has not worked�  It is not robust enough to force a 
change in culture that will be to the benefit of workers and users of the HSE.  Therefore, the real 
argument here is not whether patients deserve and require candour�  It is whether every patient 
should have that right enshrined in legislation�  I urge all parties and none who agree with this 
basic right to support our Bill tonight on Second Stage�

In no way do we claim that this Bill is a panacea for all faults and mistakes within the health 
system�  Unfortunately, these will always occur�  However, a health system that strives to recog-
nise mistakes, informs the patient and attempts to mitigate any future repeat needs legislation 
like the Bill before us�  The current system means that one potential mistake can lead to many 
more occurring with no checks and balances�

The Minister will say that Government legislation is going through and I know that he 
recognises much of what we have said in our contributions this evening, but we would be fail-
ing as an Opposition were we not to table this legislation�  We will work with the Minister and, 
as my colleague, Deputy O’Reilly, has said in the Dáil, we will work with him in whatever way 
we can�  It is not a competition in which one Bill is trying to be better than another�  It is about 
changing the culture in the HSE�  It is for this reason we need mandatory reporting� 

04/07/2018CCC00300Senator  Colm Burke: I welcome a debate on this matter as it is important that there is 
open disclosure of any adverse events occurring in medical practice, whether in a hospital, in 
a voluntary hospital or any medical facility�  It is important to recognise we have come a long 
way�  The problem is that our judicial system is an adversarial system and that is not helpful or 
conducive to all information being given at an early date�

We need to change the process for when adverse events occur in the course of medical treat-
ment.  We need a totally different system from the adversarial one we have.  Last year we paid 
out over €300 million in claims via the State Claims Agency�  If all the claims with that agency 
were settled in the morning, it would cost the State approximately €2 billion so there must be a 
better way�  As much of the cost of that system is absorbed by solicitors and counsel, we need 
to look at the system and I welcome the Government’s decision to carry out a review�

On open disclosure, not all adverse events have answers which are immediately available 
when they occur and, while information may be available to medical practitioners, the reasons 
for how such an event occurred may require further investigation�  I am aware of cases where 
it has been decided to bring in an external person to examine the history of how a patient has 
been managed but, 18 months later, no agreement has been reached as regards who that person 
should be�  I had one case where the nurses and doctors on the front line wanted someone ap-
pointed immediately, and 18 months later the HSE had not taken a decision about who should 
be appointed�  Cases such as this contribute to the worry and concern and, obviously the im-
mediate impression that something is being hidden, but the people who work on the front line 
are not the people who caused the delay�

Where there have been very adverse events where deaths have occurred there have been 
considerable delays in the holding of inquests�  This has also contributed to the concern of the 
families involved that someone is hiding something�  In fact, it is beyond the power of the HSE 
and beyond the power of the front-line nurses and doctors and support staff to dictate when an 
inquest should be held.  As a result, they are the people who seem to be identified as causing the 
delay when, in fact, it has to do with the system of holding inquests�  For instance, there is no 
requirement for a coroner to hold an inquest within a particular period of time and this needs to 



4 July 2018

393

be changed�  In cases of infant deaths and maternal deaths I have seen a considerable delay in 
the holding of inquests�  As a result it caused the wrong impression�  It is important that the in-
formation, as soon as it is known, is made available to the people who suffered as a result of the 
adverse event�  Any delay causes confusion, upset and anxiety, outside of the fact that people 
are going through a very traumatic period of time anyway�  It is important that we make some 
of the changes in that area.  Specific time periods for coroners are not covered by the Bill but 
it is something that should be looked at�  In some areas of the country it is extremely good and 
efficient and coroners deliver very early, but in other areas it seems to be a problem.

The Minister will outline the Government’s position on the Bill�  We need to make the 
change in law.  We need to make sure people are satisfied that every relevant piece of informa-
tion about an adverse outcome is available to them and that nothing is kept from them�  This 
is no criticism of the Minister because it happened before he was in office, but I had one sce-
nario where I spent two and a half years getting an order for discovery against the Department 
and after getting that discovery I got a letter stating 1,100 hours of staff time had been used 
in assembling the documents for me to inspect�  Of course the next line in that letter from the 
Department’s solicitor was asking whether I would like to settle the case�  That was after two 
and a half years of looking for discovery.  It justified my persistence in getting it.  I should not 
have had to do it and no one should have to do it with regard to any adverse event�  It was not 
a medical negligence case but it was a case that involved the Department�  We have made a lot 
of changes in the judicial and legal processes with regard to the disclosure of documents rather 
than discovery, but we still need to do a lot more with regard to how we can make information 
available so people do not have to be forced into the court system�  It is extremely important 
that we do this�  I welcome the debate and I look forward to listening to the Minister and hear-
ing his response on the matter�

04/07/2018DDD00200Acting Chairman  (Senator  Catherine Noone): I want to clarify something�  The Minis-
ter has indicated he wants to come in but I want to know who remains to speak�

04/07/2018DDD00300Senator Grace O’Sullivan: I do�

04/07/2018DDD00400Acting Chairman  (Senator  Catherine Noone): Is the Minister willing to wait until Sena-
tor O’Sullivan has spoken?

04/07/2018DDD00500Minister for Health (Deputy Simon Harris)  (Deputy  Simon Harris): I will be replaced 
by a Minister of State and I was hoping to have an opportunity to outline my position�

04/07/2018DDD00600Acting Chairman  (Senator  Catherine Noone): We will let the Minister in and Senator 
O’Sullivan can respond to what he says�

04/07/2018DDD00700Senator  Grace O’Sullivan: No bother�

04/07/2018DDD00800Deputy Simon Harris: I thank Senator O’Sullivan and the Acting Chairman�  I thank the 
Members of the Seanad for giving me the opportunity to speak this evening�  I thank the Sinn 
Féin Senators for tabling the Bill, which provides me with an opportunity to outline a number of 
important developments in this area�  Let me be very clear at the outset, because I often hear the 
position of the Government and myself misrepresented in this regard, although not this evening�  
The Government and I are completely committed to legislating for mandatory open disclosure�  
We need to legislate for it and I believe there is a consensus in both Houses in this regard�  To-
morrow I will go to the Government on this and I will use this opportunity to outline that�
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The House is aware that Part 4 of the Civil Liability (Amendment) Act 2017, which was 
signed into law by the President last November, provides the legal framework to support volun-
tary open disclosure�  The Act applies to all patient safety incidents, including near misses and 
no-harm events.  It provides the scope to create a safe space for staff to be open and transparent 
with patients when something has gone wrong, so that they may be given as much information 
about the incident as possible, as early as possible, including an apology where appropriate�

The Act provides legal protections for the information given following a serious patient 
safety incident and for any apology�  The apology cannot, for example, be interpreted as an 
admission of liability and neither can it be used against the provider in clinical negligence ac-
tions�  It is about providing a safe space for someone to say something went wrong, here is what 
happened and to say he or she is sorry�  Neither can the information and apology constitute an 
admission of liability in fitness to practise proceedings.  However, it is important to note that 
the protections provided in the Act do not provide protection for incompetent, negligent or other 
unprofessional patient care�  This is very important�  Patients will, of course, also continue to be 
able to use their medical records in litigation�

An open and just culture for patient safety balances the need for a mandatory, open and 
honest reporting environment and quality healthcare with accountability for individuals and or-
ganisations�  Sinn Féin has brought forward a Private Members’ Bill that would amend Part 4 of 
the Civil Liability (Amendment) Act 2017.  The effect, however, of these amending provisions, 
which aim to introduce mandatory open disclosure, would alter the intent of the Bill and are, 
in my view, most likely to prove unworkable�  In contrast, the forthcoming patient safety Bill, 
which has been under preparation by my Department for some time, and which I am pleased 
to inform the Seanad will be considered by the Government tomorrow morning, will deal with 
these issues in a full and comprehensive manner, including the issue of mandatory open disclo-
sure�  I hope that after tomorrow’s meeting I will be in a position to send the patient safety Bill, 
which will legislate for mandatory open disclosure, to the health committee for its immediate 
consideration�

Notwithstanding my concerns with regard to this particular Private Members’ Bill, I recog-
nise the overriding priority of patient safety and quality in the delivery of health services�  I 
agree with Senator Conway-Walsh’s bipartisan remarks on the need to work together on this�  I 
have been engaging with Deputy O’Reilly in this regard�  I do not think we are divided on the 
need to legislate for mandatory open disclosure.  We might have different views on it but we all 
share the aim of making sure we get it right�

The Government always has been and remains fully committed to open disclosure�  At a 
non-political and political level, the Department has a track record in driving openness in order 
to ensure patient safety.  I believe that all staff must be open and honest with patients.  There are 
also the clear current requirements of the medical practitioners’ code of conduct, which sets out 
that all clinicians have a duty to support a culture of candour, and open disclosure is the clear 
requirement of the HSE open disclosure policy�  I do not want to pre-judge the various inquiries 
going on now or that will go on in the future, but it is interesting to note that although the medi-
cal practitioners’ code of conduct is already so clear on this we know disclosure did not happen 
in so many cases�  What is written down in black and white for our clinicians to follow clearly 
was not followed in the overwhelming majority of cases�  This should be a cause for concern 
and shows the need for us to legislate�

Open disclosure should also happen in the right way and in every circumstance in which 
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it applies�  Patients simply must be informed�  However, this can be a challenge for the medi-
cal profession�  The Department’s legislative approach in the Civil Liability (Amendment) Act 
2017 is to encourage this cultural change and encourage our clinicians to do the right thing in 
circumstances where disclosure is required�  Through this Act, passed last year, which covers all 
patient safety incidents including near misses, any fears that doctors may have had with regard 
to being open and apologising to patients have been taken away�  Put very simply, there is no 
longer room for excuses in this regard�  The patient has a right to know and the patient must be 
told�  I am pleased to advise the House that yesterday I signed the Civil Liability (Amendment) 
Act 2017 (Part 4) (Commencement) Order 2018�  The Civil Liability (Open Disclosure) (Pre-
scribed statements) Regulations 2018 to accompany the Act have now been finalised.  These 
regulations provide the form of the statement to be given to the patient at the open disclosure 
meeting�  The regulations set out the information to be included in the statement about the pa-
tient safety incident - what happened, how it happened, the consequences for the patient, treat-
ment and clinical care, actions taken by the provider to address knowledge from the incident 
and any apology made�  The role of the statement is to set out the facts of the meeting in writing, 
to ensure there is clarity on all the information given at the meeting�  This is an important point�  
I met a patient advocate last week, not concerning CervicalCheck but concerning another mat-
ter�  On paper, they had been openly disclosed to�  They certainly did not feel that the process 
had been in any way adequate, and they certainly felt that the person sitting on the other side of 
the table did not think so either�  Open disclosure, mandatory or otherwise, cannot just be a box-
ticking exercise�  It is important that it be done in a compassionate, empathetic, truthful, honest 
and wholesome way�  That is the purpose of this statement, as well as what open disclosure is 
meant to constitute� 

In addition, the 2017 Act requires the health service to designate a liaison person�  To com-
ply with the Act, the HSE must prepare a statement in writing of the procedure for making an 
open disclosure of a patient safety incident and the manner in which the restrictions on the use 
of information provided applies�  

The HSE has been asked to build capacity and expertise within the organisation nationally, 
regionally and locally to be prepared in advance for the requirements of the Civil Liability 
(Amendment) Act 2017 and for the forthcoming mandatory open disclosure included within the 
draft general scheme of the patient safety Bill�  I have also committed to an early evaluation of 
the implementation of these regulations� 

During the Dáil and Seanad debates on open disclosure last year I listened to the con-
cerns voiced by many Senators and Deputies around the need for mandatory open disclosure 
of serious patient safety incidents�  I committed to examining other legislation to provide for 
mandatory open disclosure for serious events�  Events over the past few months have further 
reinforced my belief that mandatory open disclosure for certain serious patient safety incidents, 
including incidents related to screening, is absolutely necessary�  At its meeting on 8 May, the 
Government approved that my Department would undertake the development of a new patient 
safety Bill�  This Bill incorporates the patient safety elements of the health information and pa-
tient safety Bill dealing with the external notification of patient safety incidents, clinical audit 
and extending the remit of the Health Information and Quality Authority, HIQA, to the private 
health service, in addition to making provision for mandatory open disclosure�  I will bring the 
general scheme of this Bill to Cabinet tomorrow�

Importantly, the patient safety Bill provides for mandatory open disclosure of serious pa-
tient safety incidents to the patient concerned, or to their next of kin or guardian where appro-
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priate�  The provisions will apply to all health service providers, public and private�  That is an 
important change we are making�  The provisions include private healthcare facilities as well 
as public healthcare facilities�  The requirement extends wherever our citizens interact with any 
element of healthcare� 

A patient safety incident is defined as an unintended or unexpected incident of harm that 
occurred in the provision of a health service�  The Bill enables the Minister for Health of the 
day to prescribe those serious patient safety incidents that are to be subject to mandatory open 
disclosure�  Among others, examples of such incidents include wrong site surgery, patient death 
or serious disability associated with a medication error, a diagnostic error or a serious error 
that could emerge in screening programmes�  These provisions are in line with the UK duty of 
candour legislation�  I have heard that many people want to know that we have mandatory open 
disclosure in line with the UK duty of candour legislation, and that will be the case�   However, 
I am pleased that we are not going to stop there�  Far be it from me to critique another country’s 
legislation, but from reading quite a bit about this I know that there was a lot of disappointment 
with that legislation among some patient advocacy groups in the UK�  The duty of candour 
introduced there only applied to organisations and not to individual professionals�  I assure 
Members that after listening carefully to Senators, Deputies and patient advocacy groups, I 
have taken the decision that not only must the duty of candour provisions apply to the organisa-
tion as a corporate entity, they must also apply to the individual person�  There has to be collec-
tive organisational responsibility, but also individual responsibility and accountability�  In the 
proposed patient safety Bill which I will bring to the Government tomorrow, we will go beyond 
other jurisdictions like the UK in that regard�  

I would like to acknowledge the work that Sinn Féin Senators have put into the Civil Liabil-
ity (Amendment) (No� 3) Bill 2018, which seeks to amend Part 4 of the Civil Liability (Amend-
ment) Act 2017 to provide for mandatory open disclosure of a patient safely incident�  I have 
considered these provisions carefully and can appreciate their intentions�  I do not believe we 
differ on the intention.  However, in many ways the effect of these amending provisions would 
be to make the Act unworkable�  If applied to every incident regardless of seriousness, even 
where a near miss or no harm has occurred, this would result in huge operational implications 
and could serve to suppress the appetite among staff working on the front line for the cultural 
change that we clearly need to make�  

As I outlined earlier, I am convinced that the forthcoming patient safety Bill will deal with 
these issues fully and comprehensively�  I would be delighted to work on this on a cross-party 
basis in Seanad Éireann and Dail Éireann�  I have made that clear in my correspondence with 
Sinn Féin’s health spokesperson in the Dáil�  This important new legislation will provide in 
law for mandatory open disclosure in respect of serious patient safety incidents and will com-
plement the legal protections for clinicians engaging in open disclosure that were introduced 
through the Civil Liability (Amendment) Act 2017�  

The proposed patient safety Bill will empower the Minister of the day to prescribe by regu-
lation those serious patient safety incidents that are to be subject to mandatory open disclosure�  
The process set out within the Civil Liability (Amendment) Act 2017 is relatively onerous, re-
quiring the arranging of meetings between health service staff and patients and the production 
of written records in the format prescribed by the legislation�  This is to be expected when legal 
protections are being granted around serious patient safety incidents�  However, the adoption of 
such an approach for every error that occurs during the delivery of a health service, as proposed 
in these amendments, would be entirely unworkable�  
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I also note the absence of any enforcement provisions in this Bill for cases where there has 
been a failure to disclose�  In contrast, I want to be clear that in the patient safety Bill I will bring 
to Government we will introduce a strict enforcement mechanism relating to open disclosure�  
There must be sanction where people refuse to comply with the law of the land where manda-
tory open disclosure is concerned�

Furthermore the provision in the proposed amendment to include a patient safety incident 
that has occurred in the previous five years is provided for under section 23(2) of the Civil 
Liability (Amendment) Act 2017, which states: “Where a patient safety incident occurred, or 
came to the notice of a health services provider, before the day on which this Part comes into 
operation, a health services provider may, on or after the coming into operation of this Part, 
make an open disclosure of that incident in accordance with this Part�”  I consider the Current 
Civil Liability (Amendment) Act 2017 to provide adequately for the provision of additional 
information for the patient or relevant person�  

I would also like to underline the wider reform programme being driven by my Depart-
ment, of which providing for open disclosure is one important element�  The National Patient 
Safety Office, established in my Department in December 2016, is charged with delivering a 
programme of policy and legislative changes to improve the ability of the health service to 
anticipate, identify, respond to and manage patient safety issues�  Progress to date includes the 
general scheme of the patient safety (licensing) Bill, which was approved by Government in 
December 2017 and referred to the Oireachtas�  The Joint Committee on Health has now com-
menced pre-legislative scrutiny of the measure�  This is vital legislation that I hope we can 
work on a cross-party basis to pass�  Licensing our healthcare facilities will give the Minister 
of the day, and, therefore, the State and the citizens, a power that we do not have today�  This 
requirement will also apply to private practice�  Where somebody does not comply with the best 
practice we expect, the Bill also creates the ability to revoke that licence�

We have also introduced Part 4 of the Civil Liability (Amendment) Act 2017, which pro-
vides the legal framework to support open disclosure: oversight of the publication of monthly 
patient safety statements by all maternity hospitals and maternity units in the State and hospital 
patient safety activity reports by public acute hospitals; an annual National Healthcare Quality 
Reporting System, which published its fourth report today; and progression of the development 
of a new national patient safety complaints advocacy service, which will commence later this 
year�  This last measure is really important�  Senator Devine has mentioned public participa-
tion, which is an important point�  I am committed to the idea of having advocacy voices and 
patient voices embedded within our system and I welcome Members’ views on that�  We will 
commence that new advocacy service this year� 

 Further to this, we have seen quality assurance by the national clinical effectiveness com-
mittee of 17 clinical guidelines and one audit, including those on sepsis management early 
warning systems for both adults and children; in collaboration with the Department of Agricul-
ture, Food and the Marine, Ireland’s first ever national action plan on antimicrobial resistance, 
which was approved by Government in July 2017; and the establishment of the annual national 
patient experience survey that is administered by HIQA on behalf of the Department of Health, 
the Health Service Executive and HIQA�  I cannot understand how up until recently we used to 
survey everybody and hear everybody’s views except the patient’s�  We now publish an annual 
patient survey, for all to see what the patient experience is in our health service, warts and all� 

The establishment of a patient safety surveillance system has also commenced�  We have 
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also rolled out a code of conduct for all health service staff, which sets out the principles which 
all staff are expected to adhere to with regard to patient safety.  I also look forward to going to 
Government shortly, hopefully this month, with the HSE board legislation, which will improve 
accountability�  I can give a commitment that a patient advocate will be on that board to make 
sure that the patient’s voice is embedded from a patient safety perspective� 

In addition to this, I want to pick up Senator Burke’s point�  As a Government, it is important 
that we look at how to resolve issues regarding clinical medical negligence claims�  The cur-
rent system is far too adversarial�  The State Claims Agency, SCA, does its very best to resolve 
issues in a non-adversarial way, and I welcome that they are attempting to mediate in clinical 
negligence claims�  However, it is important that as a country we examine best practice in 
other jurisdictions, and consider alternative methods to the courts process for resolving clinical 
negligence claims�  Last week at Cabinet I received Government approval to establish a new 
expert group in this regard�  This is a joint initiative by the Minister for Justice and Equality, 
the Minister for Finance and me�  The group will be chaired by the eminent High Court judge, 
Mr. Justice Charles Meenan, who has significant experience in the area of clinical negligence.  
It will provide an interim report after three months and a final report within six month from its 
establishment date�  

This group will examine how we can deal more sensitively and in a more timely fashion 
with issues, such as catastrophic birth injuries, certain vaccine damage claims and claims where 
there is no dispute about liability from the outset, yet the cases seem to trundle on for far too 
long�  The group will also examine whether an alternative dispute resolution mechanism or a 
no fault system, which we see in other jurisdictions, would be effective.  This follows on from 
a commitment in the programme for Government�  

This group will examine tort law as it currently applies to personal injuries arising in the 
healthcare context and consider options for reform of relevant tort law�  It will also examine 
whether clinical claims management systems are adequate and whether there may be an alter-
native mechanism by which claims could be managed and determined more efficiently and ef-
fectively from the perspective of the person who has made the claim and the culture of patient 
safety�  This is a very important piece of work for patients and the whole health service�  It is a 
really exciting piece of work and if we get this right, we can radically improve the experiences 
of people who encounter an adversarial system that seems to go on far too long when it comes 
to the issue of clinical negligence�

I appreciate and share the genuine concerns of Seanad colleagues on the lack of provision 
for mandatory open disclosure in the Civil Liability (Amendment) Act 2017�  I believe the ap-
proach taken in that Act is correct but I believe there is a need to bring forward further legisla-
tion to legislate for mandatory open disclosure in both our public and private health services, 
to go further than the UK in this regard in terms of ensuring that the individual as well as the 
organisation is covered�

I want to be very clear that any fear that anybody working in our health service may have 
had with regard to being open and apologising to patients in the past, should be gone now with 
the passage of the Civil Liability (Amendment) Act 2017�  There is no room for any excuses in 
that regard�  We must now build on what we have done�  There is clearly a need to do more�  I 
think we all agree on that�  The reality is that serious patient safety incidents, including some 
that we have seen in recent weeks and months, absolutely require mandatory open disclosure�  
There is the forthcoming patient safety Bill, and I look forward to bringing the general scheme 
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of the patient safety (licensing) Bill to Government in the morning which provides for manda-
tory open disclosure and importantly the mandatory reporting of these incidents to HIQA or 
the mental health commission, which ever is appropriate�  It is important that the regulator gets 
automatically notified of these.  

I am confident that this patient safety Bill in conjunction with the Civil Liability (Amend-
ment) Act is the correct approach�  I will be very happy to work on a cross-party basis to seek 
the speedy passage of the patient safety Bill�  I thank the House for the opportunity to outline 
my position�

04/07/2018FFF00200Acting Chairman (Senator Catherine Noone): I thank the Minister�  Does Senator Grace 
O’Sullivan wish to contribute?

04/07/2018FFF00300Senator  Grace O’Sullivan: I waive my right to speak to allow Sinn Féin to come back in�

04/07/2018FFF00400Senator  Alice-Mary Higgins: When is the debate concluding?

04/07/2018FFF00500Acting Chairman (Senator Catherine Noone): Once Senator Devine speaks, nobody can 
speak after her�

04/07/2018FFF00600Senator  Alice-Mary Higgins: I will be brief so as to ensure that there is adequate time for 
Senator Devine to come back in�

I support this Bill�   It was unfortunate that when the Civil Liability (Amendment) Act 2017 
passed through these Houses more recently that the change was made at that time to go from 
“shall” to “may”�  I appreciate the Minister’s sincerity and I believe he is serious about engag-
ing with and looking at this issue�  I also note that a patient safety Bill will come before us�  That 
will be a Government Bill and no doubt it will have the potential to pass out and overtake this 
Bill�  I think we would all be very happy to see that�  Having the pressure point of this very use-
ful, practical and reasonable amendment Bill on the books can only add an appropriate impetus 
to the patient safety Bill to ensure its speedy passage and to ensure it is given the priority that 
is needed�

The recent tragic and unacceptable and outrageous situation on cervical cancer, which oth-
ers have touched on, and screening is just one example of the importance of taking very seri-
ously what we do in terms of ensuring patient safety�  There are three strands to the process: the 
work of prevention; the work of information; and the work of reparation�  I appreciate that the 
civil liability Act was designed to take that work of reparation and place it in a slightly different 
place to ensure that the important work of information was not compromised in any way�  I hope 
to bring forward legislation later in the year on prevention, looking at the issue of how we issue 
contracts and the importance of quality in all public procurement contracts on health�  

This Bill focuses on that crucial issue of information which states that people “must” be in-
formed of key issues of interest to them�  The question of what might be serious or not serious is 
ambiguous�  I think it is appropriate that this Bill is enacted to put pressure on the patient safety 
Bill�  Having worked in a completely separate but parallel area of data protection, namely, data 
breaches, I was concerned about the large number of exceptions under which Government and 
public bodies allowed themselves to not have to disclose to people where their personal data 
had been breached�

The devil is in the detail in determining what may or may not be considered serious in re-
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spect of a data breach and much more vitally in this area in regard to patient health safety�  The 
seriousness cannot be underestimated�  The seriousness may not be known because those who 
are determining whether it is a serious enough breach do not know the circumstances of the 
individual�  They do not know the decisions that a person might be making without information 
and might make blind decisions in ignorance of an issue that deeply affects him or her.

This is a very positive Bill�  I think we should accept it�  I note the concerns raised by Sena-
tor Colm Burke that sometimes the process is very long in terms of the full exposure and the full 
investigation of an issue, but this is provided for by the initial information of the safety concern�  
There are also proposals that additional information should be given to them, and that may be 
two or three years later�  The fact that all the information is not in place at once does not stop an 
initial disclosure�  That is provided for separately�

A very constructive use of language is moving from “at any time” - which is quite vague 
- to “as is reasonably practicable”�  That recognises that there will be times when one is wait-
ing for information, when reports need to come back when an expert has been brought in, but 
it still keeps a clock moving to ensure that things are moving towards getting the patient that 
information and there is a very reasonable test of “as is reasonably practicable” that is running 
underneath the process�  For all of those reasons I strongly support the Bill, which is very con-
structive�  While I welcome everything else the Minister is also doing, we should vote in favour 
of the Bill today�

04/07/2018FFF00700Acting Chairman (Senator Catherine Noone): Does Senator Devine wish to conclude?

04/07/2018FFF00800Senator  Máire Devine: I welcome the Minister for Health, Deputy Harris, to the House�  
I am delighted the Minister is going to the Government tomorrow about the Patient Safety (Li-
censing) Bill which he put on the agenda yesterday�  Perhaps the Civil Liability (Amendment) 
Bill 2018 will give an impetus to the patient safety legislation�  Before he left, the Minister 
rounded off a very decent and in-depth proposal for this patient safety legislation by saying, “I 
am confident that this patient safety Bill in conjunction with the Civil Liability (Amendment) 
Act 2017 is the correct approach�”  I agree with him and I think it would be even more correct 
when this House passes the amendment to it to include mandatory disclosures�  We need to be 
seen to be acting�

In fairness the HSE acted quite fast but it took us a long time to get there�  We need to be 
seen to be taking this issue seriously�  I commend the Minister on the patient safety legislation, 
but I believe we now need to insert the word “mandatory” into the Civil Liability (Amendment) 
Act�  We realise that it needs a great deal of work and we are willing to work with both Bills 
together� 

The Minister ended his contribution by saying, “I am confident that this patient safety Bill 
in conjunction with the Civil Liability (Amendment) Act is the correct approach�”  However, 
mandatory reporting must be put in the Statute Book tonight�

04/07/2018GGG00100Acting Chairman (Senator Catherine Noone): Is the question agreed?

04/07/2018GGG00200Senator Máire Devine: Agreed�

04/07/2018GGG00250Senator Colm Burke: Not agreed�

04/07/2018GGG00300Acting Chairman (Senator Catherine Noone): When is it proposed to take Committee 
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Stage?

04/07/2018GGG00400Senator Colm Burke: Not agreed�

04/07/2018GGG00500Acting Chairman (Senator Catherine Noone): Next Tuesday?

04/07/2018GGG00600Senator Colm Burke: I am sorry, Acting Chairman�  That is not agreed�

04/07/2018GGG00700Acting Chairman (Senator Catherine Noone): It has been agreed that Committee Stage 
is being taken next week�

04/07/2018GGG00800Senator Colm Burke: It is not agreed�  That is my instruction�

04/07/2018GGG00900Acting Chairman (Senator Catherine Noone): When is it proposed to take Committee 
Stage?

04/07/2018GGG01000Senator Máire Devine: Next Tuesday�

04/07/2018GGG01100Acting Chairman (Senator Catherine Noone): Is that agreed?

04/07/2018GGG01200Senator Colm Burke: My understanding is I said, “Not agreed”�

04/07/2018GGG01300Acting Chairman (Senator Catherine Noone): That was to a different proposal.  The 
proposal is that Committee Stage be taken next Tuesday�  It will be on or after Tuesday�  It will 
not necessarily be on Tuesday�

04/07/2018GGG01400Senator Colm Burke: My understanding is that we are not agreeing to the Bill going to the 
next Stage�  The Minister has announced that he is doing a new Bill and he is bringing it to the 
Cabinet tomorrow�

04/07/2018GGG01500Senator Máire Devine: On a point of order, Second Stage is through�

04/07/2018GGG01600Senator Colm Burke: It is not through�  I said, “Not agreed”�

04/07/2018GGG01700Senator Máire Devine: Senator Burke missed out�  He did not come in in time�

04/07/2018GGG01800Senator Colm Burke: I said, “Not agreed”�

04/07/2018GGG01900Acting Chairman (Senator Catherine Noone): He did say, “Not agreed”�

04/07/2018GGG02000Senator Colm Burke: There is no dispute about it�  It is not agreed�

04/07/2018GGG02100Acting Chairman (Senator Catherine Noone): I will repeat the question as something 
was a little lost in translation�

04/07/2018GGG02300Senator Alice-Mary Higgins: I appreciate that we are putting the question again and that 
is fine, but it will be interesting to look back on the transcript because there was some lack of 
clarity�  I have had amendments that I did not get to vote on because I was not quick enough�  
That is fine.

04/07/2018GGG02400Acting Chairman (Senator Catherine Noone): I will put the question again�  In fairness, 
Senator Burke said he did say it but perhaps I did not hear him�  My decision as Chair is to put 
the question again, which I think is fair�

Question again put: 
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The Seanad divided: Tá, 18; Níl, 19�
Tá Níl

 Clifford-Lee, Lorraine.  Burke, Colm�
 Conway-Walsh, Rose�  Burke, Paddy�
 Craughwell, Gerard P�  Butler, Ray�
 Devine, Máire�  Buttimer, Jerry�
 Dolan, John�  Byrne, Maria�
 Gavan, Paul�  Coghlan, Paul�
 Higgins, Alice-Mary�  Conway, Martin�
 Horkan, Gerry�  Feighan, Frank�
 Leyden, Terry�  Hopkins, Maura�
 Mac Lochlainn, Pádraig�  Lawlor, Anthony�
 Nash, Gerald�  Lombard, Tim�
 O’Sullivan, Grace�  McFadden, Gabrielle�
 Ó Domhnaill, Brian�  Mulherin, Michelle�
 Ó Donnghaile, Niall�  Noone, Catherine�
 Ruane, Lynn�  O’Donnell, Kieran�
 Swanick, Keith�  O’Donnell, Marie-Louise�
 Warfield, Fintan.  O’Mahony, John�
 Wilson, Diarmuid�  O’Reilly, Joe�

 Richmond, Neale�

Tellers: Tá, Senators Máire Devine and Fintan Warfield; Níl, Senators Gabrielle McFadden 
and John O’Mahony�

Question declared lost�

04/07/2018KKK00100Judicial Appointments Commission Bill 2017: Committee Stage (Resumed)

04/07/2018KKK00200Acting Chairman (Senator Diarmuid Wilson): We are on to amendment No� 8, in the 
name of Senator Ó Donnghaile�  Amendments Nos� 8 to 12, inclusive, and Nos� 80 to 83, inclu-
sive, are related�  Amendments Nos� 9 to 12, inclusive, are logical alternatives to amendment 
No� 8�  Amendment No� 82 is a physical alternative to amendment No� 81�  Amendments Nos� 8 
to 12, inclusive, and Nos� 80 to 83, inclusive, may be discussed together by agreement�  Is that 
agreed?  Agreed�

NEW SECTION

04/07/2018KKK00400Senator  Niall Ó Donnghaile: I move amendment No� 8:

In page 9, between lines 26 and 27, to insert the following:

“Recommendations to be based on merit

7. (1) No person shall be recommended, under this Act, for appointment to judicial 
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office unless they are of sufficient merit to discharge with distinction the responsibilities 
of the office to which they are appointed (the “Merit Principle”).

(2) Subject always to the Merit Principle described in subsection (1), recommenda-
tions of persons for appointment to judicial office under this Act shall have regard to the

“Diversity Principle”—

(a) the objective that membership of the judiciary should comprise equal num-
bers of men and women, and

(b) the objective that the membership of the judiciary should reflect the diversity 
within the population as a whole�

(3) Recommendations of persons to judicial office shall have regard to the objective 
that, consistent with the written statement most recently provided under section 53(7) to 
the Procedures Committee concerning the needs of the users of the courts in that regard, 
the membership of the judiciary should include persons with a proficiency in the Irish 
language�

(4) Subject always to the Merit Principle described in subsection (1), a list of persons 
recommended for appointment to judicial office under this Act shall include at least one 
person whose appointment would further the objectives of the Diversity Principle de-
scribed in subsection (2)�”�

The amendment is pretty self-explanatory�  It touches on a lot of the issues we have spoken 
about at great length up until this point on diversity and respect for merit, ability and capability�  
The amendment strikes a happy balance between both given the concerns expressed previously�  
It seeks to introduce greater diversity to the Judiciary.  It would not only benefit the Judiciary 
but also the people who find themselves before the Judiciary.  On previous Stages in the other 
House, my colleagues in Fianna Fáil did not oppose this amendment�  It goes some way to tidy-
ing up the Bill�  It is also a good way to build a bridge between the concerns expressed by both 
views on the issue of merit, experience, diversity and trying to be inclusive�  One of the great 
aspects of the amendment, and something which has not been reflected in the debate up until 
this point, is the requirement of knowledge of an Gaeilge within the Judiciary�  It is constitution-
ally, politically and societally important that we acknowledge it and include it in the Bill�  Sin 
mo mhéid�  

04/07/2018KKK00500Senator  Lynn Ruane: My amendments are in this grouping�  I support Senator Ó Donng-
haile’s amendment.  I will speak to amendment No. 11 first.  I welcome much of section 7, 
particularly that judicial appointments are to be made based on merit and that gender equality 
will be a key objective�  However, feasibility and practicality should not be a consideration 
when setting out aims, especially in terms of diversity�  That is what the amendment intends to 
change�  The gender equality objective does not have a provision attached to it that it be feasible 
but the diversity objective does�  It is a key strength of the Bill�  At this early stage, when the 
general principles and objectives of the process are being set out, why should such an important 
aim be given such a huge qualification and watered down so much?  As neither the aim that ju-
dicial appointments are to be made on merit nor the objective of gender equality is given a mas-
sive qualification, why should we attach one for diversity?  We recognise that the objectives are 
possible and we should be striving for them.  The Bill should reflect this.  The phrasing comes 
up twice more in the Bill in section 12 in respect of laypersons and section 53 in respect of 
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judicial appointments and in those instances does not have this massive qualification attached 
which weakens it so much�  The purpose of the amendment is to align with its usage elsewhere 
in the Bill and to be uniform and consistent�  I hope the Minister can accept the amendment�

 Amendments Nos� 81 and 83, which are also in this grouping, propose to remove character, 
temperament and health as grounds that have to be satisfied before the commission can recom-
mend a name to the Minister�  These grounds are important for new judges but I am concerned 
by the meaning of their inclusion here and how they will fit into the process.  Could a health 
ground be invoked against a candidate simple because he or she is older or has a visible or 
invisible disability?  Could character or temperament become problematic in the context of 
someone who has minor mental health issues or any mental health issue?  How do we inquire 
about someone’s temperament and character?  Earlier in the debate Senator McDowell spoke 
about asking questions about socioeconomic background or other qualifying factors but how 
does one assess someone’s character and temperament in an interview?  Will it be based on pre-
vious court hearings or how one is as a solicitor?  How exactly is that determined?  Apart from 
temperament and character, I do not understand why health would be included as a ground�  It 
should be taken out as it could be used in a discriminatory manner�  I would like these grounds 
to be removed from the Bill and the Minister to come back on Report Stage with grounds that 
better reference the sort of attributes we are referring to here and which would be grounded in 
accountability and verifiable factors rather than broad, vague terms as it is drafted at present.  
Competences and ability better reflect what we are looking for rather than temperament and 
health�  

04/07/2018KKK00600Senator  Michael McDowell: I will indicate very briefly where I stand on these amend-
ments�  On amendment No� 8, I prefer the present wording of section 7 to the proposed wording 
of the new section�  I do not believe that the juxtaposing of the merit principle and the diversity 
principle will assist at all�  It would create confusion�  Senator Ó Donnghaile’s proposed section 
7(1) would seriously dilute the idea of being selected on merit.  It would be of sufficient merit 
to discharge with distinction the responsibilities of the office to which the person is appointed.  
It does not suggest the best person will get the job�  There is a kind of a threshold of merit, after 
which it becomes a diversity principle, so I am not in favour of that�

I have decided amendment No� 9, which is related to amendment No� 12, should not be 
moved�  I will adhere to amendment No� 10 to remove the word “based” and put in “solely”�  I 
do not agree with amendment No. 11, which is Senator Ruane’s amendment.  The qualification 
is necessary in all the circumstances�

04/07/2018LLL00200Minister for Justice and Equality (Deputy Charles Flanagan)  (Deputy  Charles Fla-
nagan): Amendment No� 8, in the name of Senator Ó Donnghaile, proposes to insert a new 
section in place of the current section 7�  The Senator will be aware it is similar to an amend-
ment discussed at some length already at the Dáil committee which was ultimately withdrawn 
by the Senator’s colleague.  It was well flagged in the Dáil that the matter would be submitted 
in an updated form to take account of the newer element in the section relating to proficiency 
in the Irish language, which was added on Committee Stage�  I refer here to the committee 
amendment that introduced the objective of Irish language proficiency.  I am not amenable to 
accepting this amendment�

Subsection (1) of the proposed replacement section 7 states that, “No person shall be rec-
ommended, under this Act, for appointment to judicial office unless they are of sufficient merit 
to discharge with distinction the responsibilities of the office to which they are appointed (the 
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‘Merit Principle’)”.  Subsection (2) of the proposed new section has the effect of benchmarking 
that merit-based recommendation against the objectives of an equality of men and women in 
the membership of the Judiciary, and diversity among the membership of the Judiciary�  These 
objectives are denoted by reference to the diversity principle�  Subsection (3) stipulates that a 
list of persons recommended for appointment to office must include at least one person whose 
appointment would further the objectives of the diversity principle�

I am a bit concerned the Bill would mandate the hand of the commission to select in such 
a direct and specific mode.  In fact, I am more than concerned.  My concern is such that I am 
against it�  Senators will know there are a number of elements to how the Bill addresses the 
issue of gender equality and the broader issue of population diversity�  Under section 7 itself, 
subject to decisions being based on merit, the concerns around gender balance and diversity in 
the membership of the Judiciary are very clearly brought to the forefront by way of the require-
ment that they must be regarded where the function of selecting and recommending persons for 
appointment to office falls to be performed.  The word “must” is important here.

Gender equality and diversity feature elsewhere throughout the Bill�  Section 12(4), which 
was also amended on Committee Stage, mirrors the section 7 provision which requires PAS to 
apply gender equality and population diversity objectives when selecting lay persons, that is, 
non-legal persons, for appointment to the commission�  Section 12(6) provides that one area 
where knowledge and experience is to be to the fore in the selection of lay members is with 
respect to human rights, equality or issues concerning diversity among members of society�  
The Bill signals the critical importance of taking account of that perspective in appointing lay 
members to the commission�  Section 53(5) requires that, in the preparation of the statements of 
selection procedures, regard will be had for, among other things, the two objectives of gender 
equality and population diversity�  Therefore, there is a direct correlation between the objec-
tives set out in section 7 and the requirement of the commission to cater for this in its published 
statements�  Under the review process provided for under section 56, the procedures committee, 
which was mentioned earlier, must monitor “the diversity among candidates for judicial ap-
pointment”, on review of the implementation of the Act.  The committee must report its finding 
to the commission, and any recommendations it may have in this particular area�  The commis-
sion will in turn report to the Minister in this matter�  In the context of the review, it probably 
will be a role and function for the appropriate parliamentary committee�

I am satisfied the Bill already addresses what the Senator intends to achieve by his amend-
ment�  I am not inclined to support the amendment�

04/07/2018LLL00300Senator  Niall Ó Donnghaile: So much for our deal with the Minister�

04/07/2018LLL00400Deputy  Charles Flanagan: There is not one�  I echo what the Senator said�

04/07/2018LLL00500Senator  David Norris: There is a deal�

04/07/2018LLL00600Deputy  Charles Flanagan: There is no deal, and I am glad Senator Ó Donnghaile brought 
that up�

04/07/2018LLL00700Senator  Niall Ó Donnghaile: It is nice to remind certain people, is it not?

04/07/2018LLL00800Deputy  Charles Flanagan: I do not wish to enter into any competition between the Hous-
es�  I say this only following the provocation on the part of Senator Ó Donnghaile but if one 
looks at the Report Stage amendments in the Dáil, one will see Senator Ó Donnghaile’s party 
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opposed more Government amendments, and voted for more Opposition amendments, than any 
form of support for Government on either side�  Hence, he is right, there is no deal�

If there is a deal, which there is not, it is quite a bad deal in any event given what the Senator 
is experiencing from me now�

04/07/2018LLL00900Acting Chairman (Senator Diarmuid Wilson): We like to keep the standard very high 
here, and we do not refer to the Lower House�  That is a tradition here�

04/07/2018LLL01000Deputy  Charles Flanagan: I acknowledge that�  Did I hear Senator McDowell saying he 
was withdrawing an amendment?

04/07/2018LLL01100Senator  Michael McDowell: Amendments Nos� 9 and 12�

04/07/2018LLL01200Acting Chairman (Senator Diarmuid Wilson): He proposes to withdraw them�  The ques-
tions has not been asked yet�

04/07/2018LLL01300Deputy  Charles Flanagan: Amendment No� 10 in the name of Senator McDowell would 
have the effect of adjusting the reference in section 7(1) that a decision to recommend a per-
son for appointment to judicial office shall be based on merit alone.  In amendment No. 11, 
Senator Ruane wishes to remove the term “to the extent feasible and practicable” from section 
7(2)(b)�  We discussed these issues under amendment No� 3 earlier�  Section 7, on making the 
recommendation on merit, states that regard shall be had to the objective that the membership 
of the Judiciary should, to the extent feasible and practicable, reflect the diversity within the 
population as a whole.  I am not sure the specific term takes away anything from the objective 
of what the commission must have regard to�  I do not share the Senator’s concern, and I am not 
prepared to accept the amendment on that basis�  I do not agree that the term detracts from the 
objective of the commission�

I will deal with amendments Nos� 80 to 83, inclusive�  Is Senator McDowell moving amend-
ment No� 80?

04/07/2018MMM00200Senator  Michael McDowell: It is in the group being discussed�

04/07/2018MMM00300Deputy  Charles Flanagan: The amendment seeks to amend section 36, which deals with 
the recommendation of names to the Minister and further conditions to be satisfied by adding, 
without prejudice, to section 7 in the context of the prohibition on the commission recommend-
ing names unless the appropriate competence and probity of other conditions are satisfied.  I am 
not inclined to accept it and it does not add anything to what is at issue here�  Shall I deal with 
amendment No� 81?

04/07/2018MMM00400Acting Chairman (Senator Diarmuid Wilson): Yes�  We are dealing with amendments 
No� 80 to 83, inclusive�

04/07/2018MMM00500Deputy  Charles Flanagan: Perhaps I will defer to Senator Higgins and I can come back 
in, if that is okay�

04/07/2018MMM00600Acting Chairman (Senator Diarmuid Wilson): That is okay but Senator Norris indicated 
first.

04/07/2018MMM00700Senator  David Norris: Perhaps a little unusually, I am not greatly distressed by the Gov-
ernment’s phraseology in this section as it seems to be perfectly reasonable�  There are four car-
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dinal points, with the first being that appointments should be made on merit.  The next objective 
would be that there would be an equality of men and women�  The third point is that diversity 
should be reflected and the final very important issue is that some members of the Judiciary 
should have a competence in the Irish language�  I think about the trial that Mr� James Joyce 
wrote about of Mr� Michael Joyce on the Aran Islands where there was a grotesque miscarriage 
of justice because the unfortunate islander could not understand English�  He was not properly 
represented and it was an appalling case�  I doubt anything like that could occur-----

04/07/2018MMM00800Deputy  Charles Flanagan: That trial took place marginally before the introduction of the 
Judicial Advisory Appointments Board, JAAB�

04/07/2018MMM00900Senator  David Norris: It certainly did and the Minister is right in that respect�  I was think-
ing of context and it is the most extreme example I can think of where injustice was created 
because somebody could not have their case heard in the Irish language�  If we want to encour-
age the Irish language, it is important to pay due respect to it�  I am not saying all judges must 
speak Irish, as that would go a bit far�  It is right that members of the Judiciary should include 
persons with a proficiency in the Irish language.  The four grounds are perfectly reasonable and 
I am satisfied with them.  I have not been persuaded by the arguments of my colleagues.

04/07/2018MMM01000Senator  Alice-Mary Higgins: I will speak briefly to amendments Nos. 82 and 83.  There 
may be a drafting error in one of the amendments.  I do not know if it came from my office or 
if it happened along the way�  My key concern was the issue of health, as it is inappropriate that 
there be health tests for those being considered for the Judiciary�  It is something not done in 
many other areas and the danger is this could potentially be deeply prejudicial, for example, to 
those who may have a disability or an ongoing illness�  People would not necessarily be coming 
into a role where physical health will be tested�  We certainly do not want a position where the 
comparative health of candidates would be a key or adjudicating factor in consideration for an 
appointment�

Amendments Nos� 82 and 83 are complementary and I now see they were separated by the 
Bills Office.  Amendment No. 83 deals with the deletion of the requirement to effectively prove 
a bill of health.  It is not appropriate that candidates for office should, for example, have to pro-
duce medical certificates or other information.  As we have discussed, this is a special category 
of information and falls under the General Data Protection Regulation, GDPR, as such�  The 
information should only be sought in very specific circumstances where there is real public 
interest and other concerns�

As a potential alternative, in amendment No� 82 we have suggested the addition of the 
phrase “and capacity”�  The original intention in the drafting of the Bill was to get at the ques-
tion of capacity and whether the person would be present for meetings, be in courts and deliver 
on requirements�  Past proven competence is importance but current capacity is also important�  
I suggest that capacity may be a better way to get at whatever the original intent was with “in 
respect of the health” of candidates�  However, I would also be happy to decide to delete the text 
and leave it as is in terms of character and temperament�  I feel very strongly about amendment 
No� 83 and it is very important�  It is extremely inappropriate for us to set such health criteria�  
The Minister understands the sensitivity around such information�

I know my colleague, Senator Dolan, is not able to be here but he also feels strongly about 
the health issue and that it should not become a de facto disadvantage if somebody has chronic 
or ongoing health concerns that are managed�  Perhaps they are managed well enough to deliver 
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on their role�  Amendment No� 83 is a priority for me and it is very important�  Amendment No� 
82 is perhaps a suggestion that the Government may choose to accept to get what was hoped 
for in the original line on health�

04/07/2018MMM01100Senator  Niall Ó Donnghaile: I suspect the Minister knows but I did not mean to be in any 
way provocative with my earlier point�  It was to give him an opening�  I have heard the Minis-
ter’s comments on my amendment�  The objective is for the Judiciary to have greater diversity 
and reflect the diversity of the population as a whole.  My amendment would make that a firm 
principal subject with respect to merit�  It enhances the Bill and strengthens the commitment�

04/07/2018MMM01200Senator  Lynn Ruane: I will come back to the term “feasible and practicable”�  Section 
7(2)(a) states, “the objective that the membership of the judiciary should comprise equal num-
bers of men and women,”�  When we set out an objective, it is what we aim for�  It is a vision or 
a mission�  It is not that it must happen�  When it comes to the mix of men and women, there is 
an indication of an objective but we do not include the term “feasible and practicable”�  Neither 
is it done in section 7(2)(c), which states, “the objective that, consistent with the written state-
ment most recently provided under section 53(7) to the Procedures Committee concerning the 
needs of the users of the courts in that regard, the membership of the judiciary should include 
persons with a proficiency in the Irish language.”  It does not have a clause to dilute the mean-
ing�  Three of those paragraphs outline objectives and what we would like to aim for�  The only 
paragraph with a diluting clause is the one concerning diversity�  The Minister for Transport, 
Tourism and Sport, Deputy Ross, has spoken about increasing diversity with the Bill but this is 
the only element being watered down.  How can it be justified that the others are not diluted but 
this one is?  Why is the language in paragraph (b) different from that in paragraphs (a) and (c)?  
It does not really make sense�

04/07/2018NNN00200Senator  David Norris: The Bill does not provide that somebody should be disbarred 
because of health reasons�  It merely mentions health as a factor to be taken into account�  I re-
member during the Sallins mail train case, the counsel for the defendants alleged that the judge 
was asleep but it turned out that he was dead�  That was a pretty good example�

I think Senator Ruane has made a very good argument in favour of deleting the word “feasi-
ble” from section 7(2)(b)�  If it is not included in the other paragraphs, why should it be included 
in this one?  I will support her amendment on the basis of her very good argument�

I am rather sorry that Senator McDowell intends to withdraw amendment No� 12�  As I 
read it, the amendment would completely subvert the lay composition of the commission�  The 
amendment proposes to prohibit lay members of the commission from taking part in any assess-
ment of an applicant’s “knowledge of the law, skills and competence in the interpretation and 
application of the law, or ability to exercise functions as holders of judicial office”.  I think it is 
a great amendment because if it were accepted, there would be nothing left for the lay members 
to do�  I would certainly push it, but of course I am not Senator McDowell and I am not privy 
to his reasons for withdrawing it�  

04/07/2018NNN00300Acting Chairman  (Senator  Diarmuid Wilson): He has indicated that he wishes to with-
draw it, but the question has yet to be asked�

04/07/2018NNN00400Senator  David Norris: I can talk about it because he has not withdrawn it yet�

04/07/2018NNN00500Acting Chairman  (Senator  Diarmuid Wilson): It has not yet been technically with-
drawn�



4 July 2018

409

04/07/2018NNN00600Deputy  Charles Flanagan: I will not stand in his way�

04/07/2018NNN00700Acting Chairman  (Senator  Diarmuid Wilson): He has indicated that he intends to with-
draw the amendment�

04/07/2018NNN00800Senator  David Norris: I think it is an excellent amendment�  If the Senator allows it to 
stand, I will support it strongly because it would mutilate the capacity of the lay members of 
the commission�

04/07/2018NNN00900Senator  Michael McDowell: I should mention to Senator Norris, to satisfy his curiosity, 
that I believe all members of the commission should be equal in the discharge of their func-
tions.  On reflection, I do not think it is really a good idea to disable some of them from making 
particular decisions on the basis of their status as laypersons�  During our consideration of these 
amendments, we have yet to come to the question of whether those laypersons should be in a 
majority or a minority on the commission�  I expressed doubts earlier about the kind of per-
son who would want to be on this commission in general�  If the amendment in question were 
agreed, I think the lay members would be on the commission in a token role.  Having reflected 
on the matter and having spoken to Senator Boyhan about it, I do not think it is a good idea to 
have a two-tier membership�  That is why I intend to withdraw the amendment�

04/07/2018NNN01000Deputy  Charles Flanagan: Before I speak about amendments Nos� 81 to 83, inclusive, I 
would like to respond to the point made by Senator Ruane about the inclusion in section 7(2) of 
this Bill of the words “to the extent feasible and practicable”�  There is no ulterior motive here�  
This clause has been inserted in section 7(2) as a safeguard to cover circumstances in which the 
commission might be prevented from taking a certain course of action by a perception of rigid-
ity in some absolute or absurd obligation to have regard to diversity�  I am talking about unusual 
circumstances, clearly not intended by the Bill, in which a right or entitlement on the part of a 
disaffected candidate might be created by relying on a diversity ground where there would not 
be a real claim�  The words “feasible and practicable” have not been inserted to provide an out, 
or to reduce what will be an obligation in the same manner and means as the gender obligation 
and the other obligations�

I mentioned earlier that 16 judicial appointments have been made so far this year�  I should 
mention in the context of our discussion about gender balance that nine of them were men and 
seven of them were women�  I assure the House that this is a most important consideration in 
the context of the Government’s obligations in respect of appointments�  I do not recall cir-
cumstances - over recent years or indeed ever - in which this principle has been applied in the 
manner in which it is being applied now, where we almost have a 50:50 split�  I intend to ensure 
the existing gap is closed and we reach 50:50�  It is absolutely essential for the fact that most 
entrants to both branches of the profession are now women to be reflected in the appointments 
to the Judiciary and in the membership of the Law Society and the Bar�  The appointments we 
have seen in recent times are very reflective of that.  This pattern will continue to ensure we 
reach equality at a very early stage�  I can say to Senator Ruane that the words “feasible and 
practicable” have been inserted to cover circumstances in which there might be an over-reliance 
on what could be regarded as rigid wording or a rigid obligation�  It is by no means the case that 
they will restrict or weaken this obligation in any way�

In amendment No� 81, Senator Ruane is seeking to delete section 36(1)(b), which proposes 
that one of the conditions to be satisfied when a person is being recommended should be that 
the person in question is “is suitable on grounds of character and temperament”�  Amendment 
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No� 82 seeks to amend section 36 of the Bill, the overall purpose of which is to set down some 
matters concerning a candidate to which the commission must have regard before it chooses 
to recommend that person for appointment to office.  These matters relate in general to the 
characteristics and suitability of the person concerned�  One of these matters, as set out in sec-
tion 36(1)(b), is the stipulation that the person must be “suitable on grounds of character and 
temperament”�  Amendment No� 81 would delete section 36(1)(b), whereas amendment No� 82 
seeks to replace it with a new subsection, which refers to being “suitable on grounds of charac-
ter, temperament and capacity”�  Amendment No� 83 seeks to delete the next suitability ground 
in section 36(1)(c), which is that the person being recommended must be “suitable on grounds 
of health”�

The reference to suitability on grounds of character and temperament is a time-honoured 
formula and is not new.  It was originally contained in the Courts and Court Officers Act 1995, 
under which the present board of the Judicial Appointments Advisory Board was established�  
The purpose of section 36 of the Bill is to ensure the commission has regard to the suitability 

of a person in terms of his or her general disposition�  I do not disagree with what 
Senator McDowell said when he referred to this earlier�  It is a question of assess-
ing whether a candidate for recommendation has a character and temperament, 

including personal traits and behaviours, that is suitable when considered in the context of what 
is often required of judges in the pressure-cooker of a court�  Judges must handle in appropriate 
ways the situations in which people find themselves.

Judges must ensure that they have a level of temperament and disposition that allows them 
to serve the best interests of people�

  The suitability requirement reflects the fact that the administration of justice is not only 
about the law but about the many different types of people involved.  Sometimes, as we all 
know, these are the most vulnerable people�  Again, this is something I am really keen to ensure 
is encouraged and acknowledged in the administration of justice�

  Earlier I mentioned the courthouse estate plan�  It seeks to ensure that the surrounds of the 
court are particularly appropriate and suitable for vulnerable witnesses, vulnerable complain-
ants and for children�  Life-changing decisions are made on a daily basis in our courts�  People 
often only attend court on very few occasions in the course of their lives and often times, that 
one occasion can be life-changing, in terms of experience�  The administration of justice is not 
about lawyers and judges; it is about the people who are served�  I believe there is a common 
understanding and appreciation of what is meant when we refer to the suitability of a person’s 
character or temperament with regard to a particular role or job�  As I see no basis for dropping 
this long-standing, accepted and, dare I say, minimalist conditionality, I am not agreeing with 
amendment No� 81�  

  In addition, to add the notion of capacity into this mix has the potential to confuse matters 
in an unintended way�  The issue of capacity could relate to a person’s intellectual capacity or 
skills capacity in respect of his or her understanding of the law or a capacity to handle the diffi-
cult and demanding situations that occur on a daily basis in courts and courtrooms�  On the other 
hand, it could also refer to a mental or decision-making capacity, which is about something 
completely different.  It may be seen as asking the commission to assess whether a person’s 
mental capacity might be in some way impaired�  In fact, as Members will know, Article 35�4�1° 
of the Constitution, which is the article that governs the circumstances under which a judge may 
be removed from office following resolutions of the Houses, refers to one of the grounds for 

9 o’clock
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such removal as “incapacity”�  The question of the capacity of a judge, in terms of his or her 
mental or decision-making capacity, is comprehended among other aspects of health but within 
the concept of his or her suitability on grounds of health, as provided for in section 36(1)(c) of 
the Bill�  I am not inclined to add the concept of capacity, as proposed in amendment No� 82�  I 
think it will be less than certain and if it is less than certain, it will be open to confusion�  We do 
not want confusion, having regard to the original purpose of character and temperament�  If we 
confuse the original purpose by an add-on then I think we would make things really difficult for 
the new commission�  Therefore, I am not inclined to accept the amendment� 

  As for the health question posed by Senator Higgins, in 1983 the condition of suitability 
on grounds of health arose to some degree out of the experience of the Judicial Appointments 
Advisory Board over the years�  I draw on Senator McDowell’s experience in this regard, which 
is greater than mine in terms of dealing with the appointments board�  It is fair to say that from 
time to time, the board has made the point that one of the conditions in the area of judicial ap-
pointment should be the health of the candidate and the suitability of the person for the job, as it 
were, having regard to the issue of health�  I listened closely to the submission made by Senator 
Higgins but this provision is certainly not designed with any intention of being exclusive�  It is 
not intended to introduce new obstacles or barriers or, indeed, in any way militate against an 
otherwise suitable candidate�  In that regard it is not an unusual requirement to have regard to, 
in the context of any interview for any position�  I think it is a standard enough guide and I am 
not minded to support the deletion of this matter from the Bill�

04/07/2018OOO00200Senator Lynn Ruane:  I revert to the original point on diversity�  The Minister used the 
word “obligation”�  I do not think that objectives are obligations�  Objectives set out what we 
would like to achieve in the best-case scenario of us fully executing and implementing this Bill 
in the way it is supposed to be, which is to increase diversity�  I do not see how the suggestion 
that the provision would be rigid or would involve an over-reliance can only be in respect of 
diversity�  Let us consider the Irish language�  It would be a little easier to increase the diversity 
of candidates than have an over-reliance on judges or laypersons with the Irish language�  The 
answer the Minister gave me was insufficient.  If this was a single objective then I would say, 
“Yes, fair enough”�  If the other two objectives also included that clause, then the provision 
would make sense�

I am dissatisfied with the answer given by the Minister with regard to the health ground.  It 
is completely inappropriate to include health in the provision�  The term “health” is an extreme-
ly holistic word�  The provision does not only require people to be in good health�  When people 
consider a person’s health, they assess whether the candidate has a disability�  For example, a 
person may have lost his or her hearing or be partially deaf and need to use sign language or he 
or she may have issues with his or her sight�  Another example is a person who may be in remis-
sion from cancer.  So many different grounds fall under the banner of health.  We have no idea 
how that ground will be used in terms of a person having to be in good health�  How does one 
determine health?  How does one assess a person’s health?  What deems a person to be in good 
health?  What qualifies a person as being healthy enough to be appointed a judge?  

In all the years I have worked in the addiction sector, I have never been asked about my 
health or been asked to undertake a health assessment or needs assessment�  Even if health has 
always been a ground that does not mean it should remain so�  Things evolve because as time 
passes one can realise that things are inappropriate�  Plenty of people have an ailment that the 
rest of us would deem to be a health issue but that does not mean that the ailment affects his 
or her capacity or ability to do a job�  We cannot have somebody with a physical disability or 
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whatever participating in an interview - and perhaps he or she uses a wheelchair - yet stipulate 
a ground in legislation that the person will be judged against what the appointing body deter-
mines to be an able-bodied and healthy person�  Such a provision is inappropriate and, there-
fore, should be removed� 

04/07/2018OOO00300Senator  Alice-Mary Higgins: To be clear, it is not only inappropriate, it may be illegal�  
Whenever the grounds of health may have been used or introduced in the past has changed�

Recently the general data protection regulation came into effect.  Under those regulations, 
the legislation for which we passed in this House, there are much stricter tests that need to be 
established in any situation in which persons are required to share their information, including 
health information�  There is a test around necessity and proportionality�  If that test were to be 
used, then we would have to be very clear on what was the basis�  We would need to establish a 
legislative basis or another clear basis for asking persons to share their health information�  That 
could be done under section 38 of the Data Protection Bill with the Minister putting forward 
that there is a public interest need to know about the health of candidates - that would be to 
satisfy both Houses - or under the Data Sharing and Governance Bill going through the Houses 
now�  That Bill, however, explicitly excludes special categories of personal information so data 
cannot be shared�  If the Minister really is keen, and it has been determined that health will be 
dealt with and will be part of this process, there is much work to be done on how that can be 
achieved�

We talked about prejudice and unconscious bias was the subject of lengthy discussion yes-
terday�  There is such a thing as unconscious bias and people deciding whether a person is 
healthy - for example, a person who may be in remission from cancer�  Someone on a panel 
might decide that person should not become a judge on the grounds of health because he or she 
should focus on his or her recovery�  That decision is made for that candidate because there is 
no guarantee in respect of that person’s health�

The Minister mentioned the potential ambiguity in respect of capacity�  All of the possible 
interpretations of capacity he mentioned, however, seemed useful�  Capacity in handling the 
challenges and requirements of a role in robust environments was mentioned�  The Minister 
also mentioned, however, that there is a clear precedent regarding incapacity in respect of judg-
es.  If we have a clear and functioning definition of incapacity regarding judges - that already 
functions in respect of removing people from the role - it is not such a stretch to introduce an 
idea of capacity�  If the Minister were amenable and if he would prefer it, we could amend the 
Bill to leave temperament and character on its own, standing with the history ascribed to it as 
the Minister has set out, and put in something addressing the key issue of incapacity�  Incapacity 
has precedent in other areas of the law, as the Minister described�  It is already in case law and 
there is some precedent in how it is interpreted in respect of judges�  We could refer to where 
there is not an incapacity�  If the Minister was more comfortable with that, we should do it�  
Incapacity is, appropriately, a higher bar for somebody to be potentially excluded from a role, 
rather than simply the grounds of health with its wide open interpretation�  Incapacity has some 
level of precedent we can look to and it is a more reasonable approach overall�  Any concerns 
that the previous judicial appointments commission may have raised could be addressed by a 
clause on incapacity�  It might also involve health issues but it would meet the test, in respect of 
GDPR, on necessity and proportionality while the wide open grounds of health does not�

04/07/2018PPP00200Senator  Michael McDowell: Health is an important criterion for the appointment of a 
judge�  I will explain why�  As I described earlier in respect of who would like to be a judge - it 
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was today or yesterday, I cannot remember which,  I think it was earlier today-----

04/07/2018PPP00300Senator  Martin Conway: It is all rolling into one�

04/07/2018PPP00400Senator  Michael McDowell: It is all rolling into one�  It is a very demanding job and if a 
person’s health is not up to it, he or she should not apply for it�  If a person applies for it while 
suffering ill health, the job should not be given to that person, whether it is a man or a woman.  
That is a sad fact perhaps for Senator Higgins to take on board but it is serious in the great 
majority of important constitutional positions�  It is about making serious decisions about other 
people’s lives, on child custody, imprisonment and the custody of people’s homes, etc�  These 
are life changing decisions�  It is a very demanding job�  If person goes into such a job with 
a weak heart, such that he or she is unlikely to be able to manage day long sessions and late 
night sittings on certain occasions, then he or she should really not be appointed, regardless of 
whether he or she should apply in the first place.

The equality principle can be applied all we like but some people are born with weak hearts 
and they are unlikely to be able to do the work�  The simple fact is that making these appoint-
ments is a bit like appointing someone to be a local garda sergeant�  The person’s health has to 
be sufficient to be able to do the job.  There is no point in codding ourselves or saying we are so 
much in favour of equality in this House that health does not matter�  Health does matter�  One 
of the greatest injustices is when litigants come before judges whose health is failing�  Can they 
deliver reserve judgments?  Can they sit long enough?  Senator Higgins may say that this is a 
matter of capacity�  It is not�  Health is the issue�  A person has to be reasonably healthy to be 
able to be a judge�  It is a common-sense principle�  

What does that mean in practice?  When I was the Minister for Justice, there were two ap-
pointments�  One was of a man with multiple sclerosis, MS�  He functioned perfectly well and 
it was abundantly clear that it would not interfere with his capacity to discharge his functions�  
Another was an individual who had a congenital mobility problem and is an excellent judge�  
There were, however, people appointed in failing health and it caused much difficulty.  They 
got the job, the President of the court asked them to sit and they were not able to�  They were 
not able to sustain cases because they fell ill after three or four days and that is a serious issue�

04/07/2018PPP00500Senator  David Norris: That is like the fellow in the Sallins mail train case�

04/07/2018PPP00600Senator  Michael McDowell: We can talk all we like about the theory of equality�  I am 
talking about the practice and the consequences of appointing somebody in poor health to a 
position�  Senator Ruane talked about the capacity to operate through sign language�  I do not 
think that a person who had to operate through sign language could function as a judge�  It is 
the same as he or she not being able to function as an airline pilot, in all probability�  It is just 
a fact�  Let us not get carried away by extreme ideological views of where equality will bring 
us in this regard�  Senator Dolan made the point - and I agree with him - that health should be 
interpreted as meaning not that a person is able to run a mile or whatever�  Health has to be 
given a reasonable meaning in this context and therefore the phrase “is suitable on grounds of 
health” seems reasonable�

We also had reference to the GDPR and the sharing of data legislation�  I do not for a second 
believe that prohibits somebody making an appointment from inquiring about whether a can-
didate to be appointed to the job is suitable on health grounds�  There is this kind of new magic 
aura surrounding GDPR, sensitive data, etc�  It is being exaggerated way out of proportion�  A 



Seanad Éireann

414

person applying for almost any job in the country will be looked at on health grounds to see if 
they are up to it�  That is in the private sector and in the public sector�  A person cannot get into 
the Defence Forces and then suddenly say that he or she is relying on his or her GDPR rights 
and not doing a fitness test.

04/07/2018PPP00700Senator  David Norris: What have the Defence Forces got to do with it?

04/07/2018PPP00800Senator  Michael McDowell: We are getting carried away with unrealistic things�  I believe 
strongly that it is reasonable to ask a person seeking appointment to a permanent job, lasting 
for the rest of his or her life, to demonstrate that he or she is suitable on health grounds to be 
given that job�  It is not the case that the person must be in the peak of health or enjoy brilliant 
health or that he or she does not suffer from diminished sight or something like that, but it does 
mean that some people who are intellectually capable of being a judge are unsuitable on health 
grounds to be appointed�  I make this point precisely to deal with Senator Ruane’s point�  If one 
were relying on using sign language only to communicate, and I have full sympathy for people 
who are in that position, it would be a big mistake to appoint the person a judge�  The process 
of interacting with counsel, lay people and all the rest would be immensely complicated if one 
were in that category�  Let us not be unrealistic about this�  Let us not suggest it would be illegal 
under the general data protection regulation, GDPR, to ask somebody to prove that he or she 
is suitable on health grounds to be appointed to a job which requires one to be in a reasonably 
healthy state before one carries it out�  Let us not put ourselves in the position�  The person with 
multiple sclerosis, MS, whom I spoke about, is one thing, but if one were suffering from mo-
tor neurone disease on the day one applied for the position of judge, surely the commission is 
entitled to ask the person about that because they know that within a relatively short period, as 
science stands, that person will be able to occupy the position only for a short period and that 
his or her capacity to discharge it will deteriorate over time�  I ask people to be realistic and I 
think the present phraseology of the Bill is fine.

04/07/2018QQQ00200Senator  Alice-Mary Higgins: We heard the word “reasonable” many times�  I am not say-
ing that it is automatically illegal�  My point is that it has to meet a test of being necessary and 
proportionate�  All of the circumstances which were described as a concern were questions of 
capacity, but the key question is a person’s capacity to do the job�  One needs to pass a physi-
cal examination if one is to become a garda because one is required to do physical work and 
one has to demonstrate the capacity to deliver�  There is nothing wrong with having people 
demonstrate their capacity to do the job, but I think Senator McDowell made the case for why 
we might need to have a clearer bar because he set out what he thought may or may not be a 
bar to appointment�  It is okay if a person has MS, but it is not okay if one has motor neurone 
disease�  It is not okay if one needs to use Irish Sign Language, even though we have passed the 
Irish Sign Language Act 2017.  Sign language is officially recognised as a language that people 
can use in engaging with the State�  I am advocating for a clear test about capacity instead of 
leaving it wide open and entirely down to the subjective experience�  People may know about 
certain conditions and have baggage around different disabilities.  When we speak of Irish Sign 
Language we are now into the area of disability�  We are talking about persons who have a dis-
ability and suggesting that perhaps it would not be reasonable to appoint them to a role in the 
Judiciary�  People may have an unconscious bias�  The point I am making is that we must ensure 
that it relates to capacity to do the job and not to a person’s feelings on an array of conditions 
and disabilities�

I think that is a reasonable proposal�  I recognised there was a concern to be addressed, and 
that is the reason I put forward capacity�  I have indicated that I am happy to look at another 



4 July 2018

415

substitute which may do the same work�  I recognise that an appointment should not be made 
where there is a concern that somebody may not be able to do late night sittings for whatever 
reasons or may not be able to manage a busy courtroom, but I think the question is whether he 
or she can do the job, not who they are�

04/07/2018QQQ00300An Cathaoirleach: Does the Minister wish to comment?

04/07/2018QQQ00400Deputy  Charles Flanagan: I invited Senator McDowell to make a contribution, having 
regard to his knowledge and experience�  I am pleased I did because I think he has made a 
reasonable contribution�  As far as the health ground is concerned, I would have thought it was 
not unreasonable in most job applications to have regard to the health of the applicant�  For 
example, if somebody’s tasks included the driving of a mechanically propelled vehicle or a 
heavy goods vehicle for and on behalf of a transit company, I would have thought that these are 
questions that would be asked in the normal course�  I now learn, however, that in circumstances 
these questions may be out of bounds�  I am somewhat surprised at that, especially as a reading 
of the section leads me to believe that it may well be a straightforward requirement or a simple 
requirement for a candidate to self-declare that he or she is in good health and note is taken of 
that�

If this is an issue that is causing some distress to Senator Higgins, let me point out that in re-
spect of section 53 on the preparation of statements, the statement setting out the requisite skills 
and attributes could well refer to the health issue at that stage to ensure that it was not going to 
be an issue that would ultimately result in an unfairness of a type that is giving rise to anxiety 
for Senator Higgins�  I agree with Senator McDowell�  I do not see it as an unreasonable require-
ment that in the circumstances that might be no more than a mere reference to health suitability�

We can continue on all night on this issue but I say in response to Senator Ruane’s point on 
the comparison of the three different areas and objectives that while she says there is a different 
standard in terms of diversity, I would say it is more challenging to reflect the diverse composi-
tion of society than to achieve gender balance among the Judiciary�  It is not a straightforward 
requirement and it is one that will give rise to a challenge�  That is why I do not think it is unrea-
sonable to qualify it by putting in the words, “feasible” and “practical”�  I am not sure it dilutes 
the objective but it does ensure there is not an unfair rigidity that might cause more difficulties 
than were intended�

I am not inclined to accept the amendment.  Senator Higgins has said that she will reflect on 
matters and I await her further reflection in this regard.

04/07/2018QQQ00500An Cathaoirleach: Is Senator Ó Donnghaile pressing his amendment?

04/07/2018QQQ00600Senator  Niall Ó Donnghaile: Based on what has been said, I will not press the amend-
ment�

04/07/2018RRR00100An Cathaoirleach: The Senator has the right to withdraw it if he wishes.  He can reflect 
over the weekend and table an amendment on Report Stage�

Amendment, by leave, withdrawn�

Amendment No� 9 not moved�

04/07/2018RRR00400Senator  Michael McDowell: I move amendment No� 10:
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In page 9, line 29, to delete “based” and substitute “solely”�

Amendment put and declared lost�

Amendments Nos� 11 and 12 not moved�

Section 7 agreed to�

Section 8 agreed to�

SECTION 9

Question proposed: “That section 9 stand part of the Bill�”

04/07/2018RRR01100Senator  Michael McDowell: Can the Minister give us any timeframe for when he believes 
- he is shaking his head-----

04/07/2018RRR01200Deputy  Charles Flanagan: I cannot give any timeframes for this legislation�  I am in the 
hands of the Seanad�  If the Senator asks me where I will be tomorrow, I will probably be here�

04/07/2018RRR01300Senator  Michael McDowell: No�  I am looking for a rough timeframe�  How long will it 
take from the passage of the Bill by the two Houses - let us take that as our start point - to the 
establishment of the commission?

04/07/2018RRR01400Deputy  Charles Flanagan: On the basis of the word “rough” in the Senator’s question, 
given the previous experience it would certainly be some months�  Work needs to be done on 
the establishment of the commission, its membership, office and staff.  One can look at the es-
tablishment of other recent bodies, such as the Legal Services Regulatory Authority�  I do not 
believe it can be done within six or eight months�  It may be any time beyond that, but that is 
subject to circumstances�  That is the most reasonable stab I can give it�

Question put and agreed to�

SECTION 10

04/07/2018RRR01800An Cathaoirleach: Amendments Nos� 13 to 23, inclusive, 25, 27, 28, 53, and 57 to 64, in-
clusive, are related�  If the question on amendment No� 13 is agreed, amendments Nos� 14 to 23, 
inclusive, cannot be moved�  If the question on amendment No� 13 is negatived, amendments 
Nos� 30 and 45 cannot be moved�  Amendments Nos� 14 to 23, inclusive, are physical alterna-
tives to amendment No� 13�  Amendments Nos� 30 and 45 are consequential on amendment No� 
13�  Amendments Nos� 58, 60, 62 and 64 are consequential on amendment No� 14�  Amendment 
No� 15 forms a composite proposal with amendment No� 21�  Amendments Nos� 13 to 23, in-
clusive, 25, 27, 28, 53, and 57 to 64, inclusive, will be discussed together�

04/07/2018RRR01900Senator  David Norris: May I seek clarification?

04/07/2018RRR02000An Cathaoirleach: As far as I can�

04/07/2018RRR02100Senator  David Norris: The Cathaoirleach has said that if amendment No� 13 is passed, we 
cannot move some of the other ones�  Surely we can have a discussion on the others�

04/07/2018RRR02200An Cathaoirleach: Yes�  They are all discussed together�  They are alternatives�  If one is 
agreed the alternatives cannot be agreed�
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04/07/2018RRR02300Senator  David Norris: They fall�  Yes, I see, but we can have a discussion�

04/07/2018RRR02400An Cathaoirleach: Yes.  I hope my clarification is of benefit to the Senator.

04/07/2018RRR02500Senator  David Norris: Immensely�

04/07/2018RRR02600Senator  Lorraine Clifford-Lee: I move amendment No� 13:

In page 10, lines 20 to 31, to delete all words from and including “(1) The Commission” 
in line 20 down to and including line 31, and in page 11, to delete lines 1 to 3 and substitute 
the following:

“(1) The Commission shall consist of 11 members being—

(a) the Chief Justice,

(b) the President of the Court of Appeal,

(c) the President of the High Court,

(d) the President of the Circuit Court,

(e) the President of the District Court,

(f) a lay person nominated by the Irish Human Rights and Equality Commission,

(g) a lay person nominated by the Free Legal Advice Centres Limited,

(h) a lay person nominated by the Citizens Information Board,

(i) a lay person nominated by an tÚdarás um Ard-Oideachas,

(j) a practising barrister nominated under section 13, and

(k) a practising solicitor nominated under section 13�

(2) The Commission shall elect its own chairperson�”�

The amendment proposes to simplify the membership of the commission�  Currently, sec-
tion 10 provides for 13 members, but then goes on to list 17 individuals who will comprise the 
commission.  Our proposal is that five members of the Judiciary would be on the commission of 
11 members, including the presidents of each court.  The lay people will bring a very different 
perspective to the commission�

The Government proposes a competition run by the PAS, but this will be a complicated 
process and a much better way to find suitable lay people would be to have them nominated by 
organisations and entities that are well respected�  This amendment proposes that laypersons be 
nominated by the Irish Human Rights and Equality Commission, Free Legal Advice Centres 
Limited, the Citizens Information Board and an tÚdarás um Ard-Oideachas�

It also proposes that representatives of both legal professions be included�  Many people 
may make applications that look great on paper�  Some will have impressive CVs and will do a 
great interview, but the commission needs to have the knowledge of the applicants’ experience 
as barristers or solicitors over a period of 15 or 20 years�  One will know much more about a 
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person and whether he or she would make a good judge from knowing how he or she has been 
as a practising solicitor or barrister�  The amendment also allows the commission to select its 
own chairperson�

04/07/2018RRR02700Senator  David Norris: My amendment No� 20 follows the recommendation of the GRECO 
report in stating that the chairperson shall be the Chief Justice�  It is perfectly reasonable that 
the chairperson be the Chief Justice, the most eminent jurist in the land, somebody with a lot of 
experience and understanding of the situation�  Earlier in the debate reference was made to taxi 
drivers�  I cannot imagine taxi drivers having somebody who was not a taxi driver in charge of 
their organisation�  It simply would not happen�  It is against common sense�

04/07/2018RRR02800Senator  Martin Conway: Not necessarily�

04/07/2018RRR02900Senator  David Norris: Can the Senator show me a taxi union that has-----

04/07/2018RRR02950Senator Martin Conway: They need somebody who is good at business maybe under-
standing-----

04/07/2018RRR03000An Cathaoirleach: Senator Conway should hold on a while now�  Senator Norris has the 
floor and if Senator Conway wants to come in later I will allow him.

04/07/2018RRR03100Senator  Martin Conway: He needs to-----

04/07/2018RRR03200An Cathaoirleach: Hold on a second-----

04/07/2018RRR03300Senator  David Norris: I do not mind�

04/07/2018RRR03400An Cathaoirleach: Please address the Chair if we are going to have interactions between 
Members�

04/07/2018RRR03500Senator  Martin Conway: He is well able to interrupt, himself�

04/07/2018RRR03600Senator  David Norris: The Senator is dead right there�

04/07/2018RRR03700An Cathaoirleach: I have observed and castigated and told him when he interrupted that 
he should not do it and most times he obeys�

04/07/2018RRR03800Senator  Martin Conway: The Cathaoirleach certainly does�

04/07/2018RRR03900Senator  David Norris: I always obey�

04/07/2018RRR04000An Cathaoirleach: Not always, but he tries to�

04/07/2018RRR04100Senator  David Norris: Nearly always�

04/07/2018RRR04200An Cathaoirleach: It is not in Senator Norris’s nature to be too compliant�

04/07/2018RRR04300Senator  David Norris: No, it is not, I am afraid�  Amendment No� 23 is deliberately in-
tended to place the laypersons in a minority because it is nonsensical to have laypersons in the 
majority on this commission.  Those two amendments both fit in with the recommendations of 
the GRECO report.  The first one makes the chairperson the Chief Justice and the second one 
puts the laypersons into a minority�  That is all that there is to it�

04/07/2018RRR04400Senator  Alice-Mary Higgins: May I clarify which amendments we are discussing?
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04/07/2018RRR04500An Cathaoirleach: They are all related�  There is a huge bunch of them�  We start with 
amendment No. 13, which Senator Clifford-Lee has moved.

04/07/2018RRR04600Senator  Martin Conway: I will go formally and I will-----

04/07/2018RRR04700An Cathaoirleach: Hold on a second now, Senator Higgins is talking�

04/07/2018RRR04800Senator  Alice-Mary Higgins: I will let Senator Bacik go ahead because I just wanted 
clarification.

04/07/2018RRR04900An Cathaoirleach: I did not realise Senator Bacik had indicated�

04/07/2018RRR05000Senator  Martin Conway: I will not be a minute�

04/07/2018RRR05100An Cathaoirleach: Senator Conway is quite entitled to intervene�

04/07/2018RRR05200Senator  Martin Conway: Sometimes Senator Norris just needs to be reminded of com-
mon sense�

04/07/2018RRR05300An Cathaoirleach: Is the Senator speaking to the amendment now or is he-----

04/07/2018RRR05400Senator  David Norris: No, he is speaking to my intellectual capacity, my health and my 
common sense�

04/07/2018RRR05500Senator  Martin Conway: I would never question the Senator’s intellectual capacity�

04/07/2018RRR05600Senator  David Norris: There is nothing common about me�

04/07/2018RRR05700Senator  Martin Conway: I would question his definition of “lay person” in the first in-
stance and following on from that his narrow interpretation that somebody who would run a 
taxi operation should be a taxi driver�  He could easily be somebody who has expertise in trans-
port logistics - perhaps who ran a haulage company�  It is possible to get people who might not 
necessarily have direct line experience but who would have an overall holistic view and could 
bring an awful lot more-----

04/07/2018RRR05800Senator  David Norris: Is this the Senator’s fantasy?

04/07/2018RRR05900Senator  Martin Conway: It could bring an awful lot more depth�

04/07/2018RRR06000Senator  David Norris: The Senator says, “It could”�  It is fantasy�

04/07/2018RRR06100Senator  Anthony Lawlor: The head of the FAI is not a soccer player�

04/07/2018RRR06200An Cathaoirleach: We cannot let the debate disintegrate�  The Senator should address the 
Chair�

04/07/2018RRR06300Senator  Martin Conway: It would bring much more depth, creativity and imagination if 
we could think a little more outside the box.  I am surprised that the Senator’s definition is so 
narrow�  As somebody whom I consider to be very intellectual and creative, he should be think-
ing far more liberally and far more outside the box�

04/07/2018SSS00200Senator  Ivana Bacik: The substantive amendment I have in this grouping is amendment 
No. 14 which is similar to that of Senator Lorraine Clifford-Lee, amendment No. 13, in that it 
seeks to address the question of the composition of the judicial appointments commission�  Our 
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amendment is slightly different from the Senator’s.  Like hers, it has the advantage of being 
coherent in terms of numbers, unlike the current provision we are debating, section 10, which 
has come to us from the Dáil in an incoherent manner, with inconsistency in terms of numbers, 
which is unfortunate�  Many of the amendments in this grouping, or at least some of the Govern-
ment ones, are seeking to address it�

Our amendment is coherent�  It provides that the commission would consist of 12 members, 
being the Chief Justice, who would be the chairperson of the commission, a number of other 
judges and seven non-judicial members�  It sets out who would nominate each of them�  It also 
takes into account the need for a gender balance�  According to subsection (2), each body that 
makes nominations shall nominate both a man and a woman for appointment by the Govern-
ment�  Subsection (3) states, “In appointing members of the Commission, the Government shall 
have regard to the objective that no fewer than 5 members should be women and no fewer than 
5 members should be men”�  We have tried to put forward a coherent and clear outline of the 
preferable composition of a judicial appointments commission and also sought in our provision 
to have regard to the need for a gender balance on the commission�  We will certainly be press-
ing the amendment�  I do not expect the Minister to indicate that he will be accepting it�  It may 
well be that the amendment in the name of Senator Lorraine Clifford-Lee will be pressed before 
ours�  It is very much in a similar tone�  To be fair, our amendment also draws on the provisions 
put forward in the other House by Deputy Jim O’Callaghan who proposed a similar composi-
tion for the commission�  We supported it, in principle�

The other amendments we have in this grouping are amendments Nos� 58, 60, 62 and 64 
which are more procedural in nature�  Amendment No� 14, however, is very much substantive 
and goes to the heart of the debate we have been having on the Bill and the issues we have been 
discussing about how best to ensure positive reform of the judicial appointments system that 
will result in a system that is effective in delivering a robust and independent Judiciary.

04/07/2018SSS00300Senator  Alice-Mary Higgins: I welcomed the amendments made in the Dáil because it 
was appropriate that the President of each of the courts should be included�  A person from the 
Irish Human Rights and Equality Commission was a positive and constructive addition to the 
mix�  I do not have a problem with the board being larger if it accommodates all suitable legal 
persons and a suitable number of laypersons�  From my perspective, the size of the board is not 
a concern�

04/07/2018SSS00400Senator  Anthony Lawlor: I have an observation on amendment No� 14�  It seems that the 
Labour Party is pushing forward more legal people to make decisions on who should be ap-
pointed as judges�

04/07/2018SSS00500Senator  David Norris: A majority�

04/07/2018SSS00600Senator  Anthony Lawlor: It states persons nominated must have knowledge and experi-
ence of or expertise in the administration of justice, the operation of the courts and the provision 
of legal services�  This indicates to me that it is a case of the legal profession looking after the 
legal profession again�  At present, the person who appoints judges may be a layperson because 
he or she may not have any knowledge of the judicial system�

04/07/2018SSS00700Senator  David Norris: Then they should not be in the mix at all�

04/07/2018SSS00800Senator  Anthony Lawlor: I refer to the Minister for Justice and Equality�
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04/07/2018SSS00900Senator  Martin Conway: The last Minister for Justice and Equality was not a practis-
ing------

04/07/2018SSS01000An Cathaoirleach: Please, we will hear from the man with the significant task of bringing 
the legislation through the House - the Minister�

04/07/2018SSS01100Deputy  Charles Flanagan: I wish, in the first instance, to respond to Senator Lorraine 
Clifford-Lee.  I acknowledge that amendments Nos. 15, 21, 25, 27, 28, 53, 57, 59, 61 and 63 
are in my name�  I will be moving amendment No� 15�  Before I do so, I want to make a point 
on amendment No. 13, as proposed by Senator Lorraine Clifford-Lee.  It is, of course, entirely 
consistent with the approach taken by the Senator’s colleagues in the Dáil�  The amendment 
provides for a commission of 11 members�  This equates to numbers currently on the Judicial 
Appointments Board.  The breakdown in the amendment is five judicial members, including 
the Chief Justice and the four Presidents, two legal persons, being nominees of the Bar Council 
of Ireland and the Law Society of Ireland, and four laypersons, each nominated by a different 
named body�  The commission would elect its own chairperson�  There are good elements to the 
amendment�  Not wishing in any way to surprise the Senator, I remind her that the amendment 
is completely at odds with the Government’s approach which reflects Government policy in the 
most fundamental respect�  The most positive element of the amendment is that it would secure 
the membership of all court Presidents, including the Chief Justice who is the favoured person 
of Senator David Norris�

04/07/2018SSS01200Senator  David Norris: Favourite office, not person.

04/07/2018SSS01300Deputy  Charles Flanagan: Senators will be aware that an amendment of mine on Report 
Stage in the Dáil achieved that objective�  The Bill, as passed in the Dáil, provides for member-
ship of the commission by these five senior judges.  That is important.  The Bill also includes 
an Irish Human Rights and Equality Commission nominee�  An amendment in that regard was 
inserted on Committee Stage in the Dáil�  There are some similarities with what is already 
included in the Bill.  The differences are those that make it impossible for me to agree with 
the Senator’s amendment�  Amendment No� 13 does not provide for a lay majority�  In terms 
of composition, it does not amount to much in terms of reform of the current position�  The 
current Judicial Appointments Board comprises five judicial members, two legal professional 
nominees, three non-legal persons and the Attorney General�  The only change I can see in the 
amendment that would achieve any real reform, particularly with reference to the question of 
involvement, is the addition of one non-legal or lay member to replace the Attorney General�  
Amendments Nos� 15 and 21, in my name, will bring the membership to 17 by adding one fur-
ther layperson to provide for a non-legal or lay majority�  With the Senator’s amendment, we 
are not very far advanced from the position in 1995, over 20 years ago�

Apart from what I see as the low representation of non-legal persons, a point rightly re-
ferred to by Senator Anthony Lawlor, the main change in amendment No� 13 would have the 
effect of dropping the Attorney General altogether from the process.  It is true that this was the 
effect of the amendments passed on Committee Stage in the Dáil.  On Report Stage, based on 
my amendment, the Dáil agreed to reinstate the Attorney General on the commission�  I do not 
envisage going back to the last version of the Bill in order to remove the Attorney General�  I 
want one moment to outline why the Government, including me, is convinced that the Attorney 
General should be a member of the commission�  The programme for Government commitment 
is to establish a commission with a lay majority and an independent chair�  The Bill, as passed 
by the committee, provides for a lay chair�  My intention in the Seanad, with the support of the 
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Members, is to ensure that we have a non-legal or lay majority�  With regard to the lay chair, the 
amendment provides that the commission shall select its own chairperson�  In subsection (2) of 
Senator Clifford-Lee’s amendment to section 10 is to operate in the context of not just a judicial 
and legal-professional member majority, but a simple majority of judicial members over the 
lay members�  The amendment holds out the theoretical possibility that any of the commission 
members could be voted into the chair�  I am concerned that there is no guarantee whatsoever 
that any lay person would ever chair such a commission�  I do not accept that it is reasonable for 
us, as legislators, to leave these important institutional arrangements to chance or to what might 
happen on the day�  All of us here are experienced politicians going to meetings where commit-
tees are elected and officers are elected and often leaving these issues to an “It will be all right 
on the night” approach is not in the best interests of the committee or, indeed, those involved�

As regards the lay persons and the nominee system, I would say to Senator Clifford-Lee that 
I know her party has consistently sponsored this throughout the process, but I am concerned 
that there is no role whatsoever for the Public Appointments Service, PAS�  I would not be in 
a position to accept that�  I am still convinced that the Public Appointments Service, operating 
on a set of competences, based on the provisions of the Bill, is the best method of obtaining the 
knowledge and experience that I have no doubt will be represented in some of these bodies�  
This an open, visible, tested and tried process�  PAS was directly involved in the recruitment 
recently of our new Garda Commissioner�  Why should the manner of appointment of members 
or, indeed, the chair of this new commission be any different?

We spoke about the Public Appointments Service earlier and I said it was a body that had 
reached certain standards of competence and excellence and that since its establishment it has 
served the Government and administration and people well�  I did not hear any dissenting voice 
in that regard.  My conclusion is that the PAS system is the most appropriate one, fulfilling, as 
it does, this role in respect of other like bodies�  I would say to the Senators in passing that the 
chairperson of the Top Level Appointments Committee that has been referred to is not a senior 
civil servant, but is independent of the Civil Service.  In any event, Senator Clifford-Lee’s 
amendment poses a number of policy issues, which provides me with a difficulty and means 
that I will not accept it�

I want to mention the Attorney General, for clarity�  I have already made reference to the 
will of the Dáil select committee that the Attorney General be removed from the commission 
membership provisions�  The committee instead voted in favour of the inclusion of the chief 
commissioner of the Irish Human Rights and Equality Commission, IHREC�  The element of 
those changes relating to the IHREC member was a positive result of our deliberations at the 
Dáil select committee�  IHREC is the national institution tasked with protecting and promoting 
human rights and equality in the State�  These areas are of fundamental relevance to the portion 
of matters which the Judiciary determines, whether it is to do with the powers and functions 
of Government, the values informing the criminal justice process or a range of personal rights 
relating to family, private property, education, religious freedom and the like�

With regard to the Attorney General, my view and that of the Government in this matter - 
and ultimately the Dáil accepted this on Report Stage - is that we wish to ensure the continuing 
involvement in the important process of judicial selection and recommendation of the office-
holder on the new commission.  When the job was first provided for in the Courts and Court 
Officers Act in the mid-1990s, it was seen as absolutely essential to have the Attorney General 
at the core of the body�  The Dáil has accepted that now and I see no going back on this�
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For the record, the service in this role of various Attorneys General over the intervening 
years has been immensely beneficial and has been complementary to the work of the other Ju-
dicial Appointments Advisory Board, JAAB, members, in ensuring and guaranteeing, in effect, 
that the very best of candidates for judicial appointment were, as a consequence, recommended 
for appointment�  While there has been criticism of the appointments system, I have heard none 
here, nor indeed have I heard of any mistakes having been made, or misunderstandings having 
come through the system.  JAAB and the system of appointments has served us well, was fit for 
purpose, and we are now reforming in order to ensure that we have best practice�  The Attorney 
General had a pivotal role to play in the process from the start and my view is that the role of 
that office should continue into the future, and on the new commission.  The knowledge and 
attributes of an Attorney General across a range of legal and, dare I say it, judicial matters are 
indispensable to the formulation of any view about the merits of a person coming forward for 
judicial appointment�  We cannot ignore the fact that the day-to-day interaction with the law and 
the courts, and at the highest level of legal proceedings before the courts, provides the Office 
of the Attorney General with a unique perspective on the work of practitioners, as well as the 
deliberations of the courts themselves�

I see no valid point whatever in the notion that the Attorney General, in discharging his or 
her role at Government as legal adviser, is in some way as having two bites at the cherry, as was 
stated by some Deputies�  It is because of the separate role he or she has at the commission - a 
role I firmly believe can only be discharged by the Office of the Attorney General - that to some 
degree this opposition to the Attorney General is inherent in this amendment�  I cannot accept it�

I acknowledge the fact that we are discussing a large group of amendments here and that 
we are hitting at the heart of the change, the new system and the scheme of arrangement for the 

commission�  However, I have yet to hear a convincing argument for forgoing 
or, indeed, casting aside the unique input of the Attorney General to the delibera-
tion stage of selection, where very many names may be before the commission, 
as opposed the very limited number of names which now come to Government�  

As a result of that, the argument for the inclusion and retention of the Attorney General is even 
stronger now than it was in 1995�

I will address amendment No� 14, as proposed by Senator Bacik�  This amendment ad-
dresses the composition of the commission and provides for 12 members, five senior court 
presidents - including the Chief Justice as chairperson, as supported by Senator Norris - and 
seven non-judicial members as the Senator terms it, all to be nominated by stipulated bodies, 
including the Law Society and the Bar Council, so this is lawyer-heavy�  I have several issues 
with this approach, going over much of the same ground in respect of a more significant number 
of amendments that revolve effectively around the same points here.

Senator Bacik’s amendment provides for no lay majority�  My interpretation as to what is 
provided for is five lay persons per se, including one to be nominated by IHREC - we already 
have that in the Bill - and two legal nominees�  This is not dissimilar to the other Senator’s ap-
proach�  The fact that there is no non-legal, or non-judicial or lay majority in this amendment, 
and no lay chair, makes it impossible for me to support it�  Additionally, there is no provision for 
the Attorney General�  As I have stated, I see the role of the Attorney General on the commission 
as being vitally important�  I have argued before that when it comes to a system solely where 
designated nominating bodies have the say in relation to the lay composition, we immediately 
run into difficulties.

10 o’clock
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These are fine organisations.  There is no argument about that.  However, there are multiples 
of these organisations directly involved in justice matters, legal matters and relevant advocacy 
matters on the ground, so these could be considered as being as relevant, if not more so, to the 
task the Senator has in mind for them�  I wish again to bolster my point now with my support for 
the PAS in the selection of the non-legal or lay members�  By and large this has been accepted 
by the Dáil�  It is what is in the Bill now�  I do not intend to unwind this, not least because I be-
lieve, as I have stated on numerous occasions, that PAS simply is the proper process to follow�

  I note that Senator Bacik’s subsection (2) addresses the knowledge and experience criteria 
deemed relevant�  Much work has been done on this aspect in the Dáil�  I cannot see an improve-
ment to that here, but it is good to see much of what is in the Bill also reflected here.  Section 
12 also makes provision for gender equality and diversity objectives in the selection of lay 
members and, therefore, I will not go along with Senator Bacik’s amendment�

  Government amendment No� 15 proposes to delete “13 members” and substitute “17 mem-
bers”, and amendment No� 21 proposes to delete “6 lay persons” and substitute “7 lay persons” 
under section 12�  They form a composite proposal and they are identical to Dáil Report Stage 
amendments Nos� 8 and 14�  I explained in this House two weeks ago on Second Stage that I 
would table these amendments relating to the commission’s numbers and composition and I 
explained why�  The commission’s composition in the Bill, as passed by the Dáil, is as follows: 
the lay chair, the Chief Justice, the President of the Court of Appeal, the President of the High 
Court, the President of the District Court, the President of the Circuit Court, the Attorney Gen-
eral, a nominee of the Irish Human Rights and Equality Commission, a nominee of the Law 
Society, a nominee of the Bar Council and six non-legal or lay members�  That is a total of 16 
and there is no lay majority�

  However, as I explained on Second Stage, due to a procedural difficulty on Report Stage in 
the Dáil and a ruling from the Ceann Comhairle on the matter, a number of amendments could 
not be moved to give full effect to the Government’s position with respect to the composition 
of the commission.  Specifically, further to a vote on Report Stage, amendment No. 8, having 
been lost on 22 May, and an additional three members having been added to the commission 
to bring the membership number to 16, the Ceann Comhairle ruled on the next day, 23 May, 
that Report Stage amendment No� 14 could not be moved but that the consequent anomaly aris-
ing in the text could be addressed in the Seanad�  Due to the defeat of my amendment No� 8 
on Report Stage, the number of members is referred to in section 10 as 13, so clearly, we have 
an anomaly here and we need to rectify it�  I indicated on Second Stage that I would do so, so 
amendment No� 15 provides for the number of commission members as stipulated to change 
from 13 to 17�  I am required to change it to 17 to make way for an additional non-legal, non-
judicial or lay member, which is the subject of amendment No� 21, which increases the number 
of lay members from six to seven to ensure a lay majority in accordance with the programme 
for Government.  The effect of these amendments, in summary, therefore, is to set the commis-
sion membership at 17 and to ensure, by increasing the number of lay members by one, that we 
have a lay majority of one�

  It is critically important to get the balance of the commission members right.  The effect 
of amendments Nos. 15 and 21 together achieve this.  I make no apologies for the net effect of 
these amendments, which secure Government policy in this area�  I indicated on Second Stage 
that we are moving on substantially from the position created back in the mid-1990s, when the 
JAAB process was first conceived.  This was the first time the Government function in the mat-
ter was supplemented by an independent element of the process and it was the first opening to 
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any scrutiny of the process�  At the time it was a real advance and a real innovation�  The modern 
justice system now operates in a different administrative environment.  More transparent, more 
participative approaches are clear in the matter of public policy decision-making in models not 
only here, but also on the international stage�  This marks out our approach to having a strong, 
non-legal, non-judicial or lay representation reflecting today’s governance and participation 
models and public policy decision-making�  It is important that we endeavour to get the balance 
right between different contributions and interests.

  On the matter of balance, a significant change in the Bill, as passed by the Dáil, was to 
provide for the membership of all four court presidents as well as the Chief Justice on the com-
mission�  This is by way of my amendment on Report Stage�  This approach fully recognises 
the need to ensure our senior judges - all five presidents - play the strong, critical, expert and 
experienced role they have on these matters, and the Bill allows for this�  We have struck a good 
balance in this regard�  We have judicial involvement, lay involvement, the Attorney General, 
the Bar Council’s representative and the Law Society’s input�  The inclusion in the membership, 
following on the Dáil work on the Bill, of a nominee of the Irish Human Rights and Equality 
Commission is also a positive�

  I said on Second Stage and I repeat here that my position is clear: the Government has set 
out to ensure that the commission will have a lay chair and a lay majority, but balanced by a 
substantial judicial presence and by the presence of the Attorney General and a representative 
of both arms of the legal profession�  The individuals and expertise needed to continue to pro-
fessionalise the selection of excellent judges will be there with its own strong voice at this com-
mission, including the experience, expertise and wisdom of the Chief Justice himself or herself 
and other senior members of the Judiciary, so I put forward my own amendments�

  I will address Senators McDowell, Boyhan and Craughwell briefly on amendment No. 16.  
The amendment lays clear the thinking of the Senators tabling it as to what their concept of the 
leadership of the commission would be�  It is the practice that the Chief Justice has been the 
chairperson of the JAAB�  I made it clear earlier that we are moving to a more modern approach 
to these matters.  We will have a commission with a significant remit and its own resources.  
We will have members of the commission who, according to Senator McDowell, will be busy 
and will have an onerous workload�  In this context, and to ensure that lay representation has a 
real meaning in this environment, similar to steps taken in England, Wales and Scotland, it is 
time to move to a stronger non-judicial, non-legal model with leadership of a suitably qualified 
layperson.  The Bill stipulates the qualifications, the process and the qualities required for the 
leadership of this commission by an experienced, expert, non-judicial, non-legal person work-
ing closely with the Chief Justice and other members of the Judiciary�  The Chief Justice will 
lead the judicial team on the commission with the strongest possible input of senior judges - all 
of whom are court presidents�

  These are important amendments.  A number of Senators representing different groups and 
none have tabled their own variations�  We have been over this ground a good deal�  I am happy 
to listen to the submissions of Senators but I am reluctant to accept any amendments that devi-
ate from the framework I have put forward in respect of the new commission: 17 members; a 
balance between legal and judicial and lay experts bringing their own experience to this impor-
tant commission; and a role for the PAS in selecting the chair, but that chair being a non-legal 
and non-judicial layperson�  I am not minded to deviate from that�  However, having regard to 
what I said about the balance, as this important legislation enters its final Stages in the Houses 
next week, it is important we have legislation that is constitutionally robust, legally sound and 
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workable in ensuring the commission can carry out the duties that will be assigned to it under 
the legislation�

04/07/2018VVV00100Senator  Ivana Bacik: I want to respond to the point the Minister made about the Attorney 
General�  It is interesting that section 10 provides that the Attorney General will be one of the 
members of the commission�  If amendments Nos� 15 and 21, in the Minister’s name, are made, 
the commission will comprise 17 persons�  The reason the Attorney General referred to it as 
a dog’s dinner is clear; the way in which the anomaly in section 10 is proposed to be rectified 
is rather messy�  It is interesting that the Attorney General is still included as a member of the 
commission, as is the case in section 10, whereas both my amendment No� 14 and amendment 
No. 13, as proposed by Senator Clifford-Lee, do not include the Attorney General.  That is in 
keeping with the position of the Irish Council of Civil Liberties, ICCL, which sought significant 
reform in 2014, including the abolition of the JAAB�  It advised the Government to remove the 
Attorney General, as a political appointee, from the appointments process, believing that this 
would be in keeping with measures taken against the potential for political favouritism�  It is 
interesting that the recommendation is not followed here�

Amendment No� 17 is a stand-alone amendment from Sinn Féin which seeks to remove the 
reference to the Attorney General in section 10�  I am interested to hear a little more about why 
that recommendation from the ICCL was not followed�  It had recommended a lay majority on 
the new body�  The latter seems to be out of step with the package of reforms that is otherwise 
being proposed�  It is an amendment I hope to press, although I may reserve the right to press 
it on Report Stage�

04/07/2018VVV00200Senator  Michael McDowell: The amendment moved in Dáil Éireann for the inclusion of 
the Attorney General on this commission was a wise one�  I am interested to hear that the ICCL 
does not approve of the idea, but there are many reasons why it should be done�  Bearing in 
mind the constitutional function of the Government, which is preserved by this Bill in one way 
or another - its prerogative to appoint people who are eligible and to advise the President ac-
cordingly - it seems that it would be strange indeed if the Government had no insight into what 
the commission was doing�  It is an aspect of the Bill I cannot quite follow in its current form�  
If the commission was consistently turning down a person the Attorney General thought was 
worthy of consideration, it would be a good idea if the Government knew about that rather than 
be simply left to wonder if that person ever applied or what happened to him or her�

The Minister will have to consider what the Government is entitled to know about the de-
liberations of the commission between now and Report Stage�  Various people in this House 
have stood up and, with a flourish, stated that this is going to be transparent.  We will come to 
the question of confidentiality at a later stage of the debate, but I take it that it is not intended 
that we should read on the front of The Irish Times or elsewhere that three named people were 
proposed and were ranked in a particular order�  I assume it is not intended that this judicial 
appointments commission will operate in that way�  What I have outlined would lead to con-
troversy, disappointment, disillusionment, political argumentation and dissatisfaction with the 
ultimate choices made by the Government�  There has never been clarity in this legislation as 
to whether we are to know whether what the commission reports is to be made public in any 
circumstance, and we have tabled amendments to clarify that issue�  It would be nothing short 
of disastrous if the three names recommended by the commission were made public, including 
the order in which they were recommended, and it was found that the Government had chosen 
the third named candidate instead of the first and second choice candidates.  What is the point 
of providing a shortlist of three names in those circumstances?  Essentially, the commission 
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would be informing the Government that it may defy its opinion providing that the Government 
publicly acknowledges that it has inverted the order�  If that is what is being contemplated, it is 
wholly unacceptable�

On my reading of it, the Bill is not clear on this matter�  Some speakers have indicated that 
they want a crystal-clear and transparent process�  It is never going to be either�  If it were, the 
outcome for disappointed candidates would be pretty awful�  Top-quality people will never 
apply for a job where there is the possibility that they will read about their rejection in the 
newspapers�  We must be clear in our own minds about this�  If one of the consequences of this 
new system was to be that a person might read on the front page of a newspaper that he or she 
had been rejected by the Government or that he or she was number three on the list after two 
others and if a debate about the various merits of candidates is conducted in the newspapers in 
general, that would be extremely damaging to the entire process and subvert public confidence 
in it.  In that context, the presence of the Attorney General is of some significance, because he 
or she would be able to tell the Government what is going on with the commission, what kind of 
people it is going for and who is not being recommended for appointment�  When the Govern-
ment comes to use its own residual prerogative to nominate people for judicial appointment and 
to advise the President to nominate somebody, it should know whether that person did or did not 
apply and was or was not successful in an application to the judicial appointments commission�

The only dependable way that I can see for the Government to become aware of the list of 
candidates is to have a confidential and secret line of communication between it and the com-
mission in the person of the Attorney General�  Having been the Attorney General on the JAAB, 
it is not the case that he or she would say to the Chief Justice and various other members of that 
board that Mr� Joe Bloggs is going to be appointed and that there is no need to nominate anyone 
else�  Nothing like that ever happened�  I say this in case people think that the presence of the 
Attorney General is something that would somehow bring the debate to a halt�  That simply did 
not happen.  Perhaps I am biased, having held the office of Attorney General.  However, the At-
torney General in Ireland, unlike in the United Kingdom, sits at Cabinet�  When Cabinet comes 
to make the decision, the Attorney General and the Minister for Justice and Equality are the 
two people who, as outlined in the Cabinet handbook, must be involved in the process before a 
person is suggested to the Government as being suitable for recommendation to the President 
for appointment to the Judiciary�  When I was Attorney General, my understanding was that the 
Minister for Justice customarily made the proposal but he or she was obliged to consult the At-
torney General of the day, the Taoiseach, and, by custom in a coalition, the leader of the other 
coalition party before bringing such a resolution before the Cabinet�  

The Attorney General is also a constitutional officer and an ex officio member of the Council 
of State�  It is a job with responsibilities, and one that carries with it a residual role to advise the 
President on matters where the Council of State has a function, though it does not have a func-
tion in the appointment of judges by the President�  When the Dáil, in the messy process that 
gave us this section in its present arithmetically challenged form, decided to reinstate the At-
torney General on the commission, it made a wise and proper decision and I cannot support any 
amendment that has the effect of reversing that decision and excluding the Attorney General.

04/07/2018WWW00200Senator  Ivana Bacik: It is instructive to have an insight from someone who has served 
as Attorney General on  JAAB�  Senator McDowell brings that experience, which none of us 
has, to bear and it is useful to hear him speak of the presumed rationale behind the reinsertion 
of the Attorney General onto the new commission�  I simply observed that it seemed somewhat 
anomalous that the Attorney General remains on the newly constituted commission under sec-
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tion 10 whereas the other changes are in keeping with a rather different perspective on reform.  
It just seemed to be yet another anomaly, alongside the anomaly relating to the numbers on the 
commission�

I will address another point that I should have made when I first discussed amendment No. 
14, which was made by the Minister about the criteria for deciding who to put forward�  We 
have taken some of the Minister’s own provisions in section 12(6) regarding the matters that 
lay persons should have knowledge of, including matters connected with the administration of 
justice and so on�  My list is somewhat more inclusive in that it also includes the needs of con-
sumers of legal services�  It is anomalous that that would not be included among the requisite 
criteria for those to be appointed as lay persons�  It is important that knowledge of provision of 
supports to persons who are victims of crime be included�  We have included it and it is also in 
the Minister’s list�  Perhaps “for users of services provided by the courts” might be as close as 
it gets but I am not sure that it is quite the same�  

Our amendment refers to the persons who would be the non-judicial members nominated 
for appointment by the different bodies.  The reason those bodies, such as the Citizens’ Infor-
mation Board, Competition Consumer and Protection Commission and so on, are included is 
that one would expect their nominees to have the experience or knowledge of matters that are 
specified under section 12.  It is a more focused way, perhaps, of ensuring the same expertise 
or experience among the lay members of the commission�  I see the same approach is taken in 
Senator Clifford-Lee’s amendment No. 13.  We are seeking to do something similar but in a 
more focused and directed way�

04/07/2018WWW00300Deputy  Charles Flanagan: I do not intend to repeat the points I made earlier except that 
my opposition to the various configurations of amendments before us from the different groups 
stems from the ultimate flaw, from my perspective and that of the Government, namely, that 
they do not facilitate the lay majority and the lay chair�  I agree with the points made by former 
Minister, Senator McDowell, about the central role and the constitutional office of the Attorney 
General�  It is why I point to the body of the current section 10�

I did not refer to the other amendments in the group and will do so briefly.

Amendment No� 53 is identical to Dáil Report Stage amendment No� 53 in the series of 
amendments that the Ceann Comhairle ruled could not be moved�  It is a drafting amendment 
consequential on the inclusion of the President of the District Court, the President of the Circuit 
Court and the Attorney General as members of the commission.  It extends the effect of the sec-
tion to the Irish Human Rights and Equality Commission member, and ensures that the provi-
sions of section 16(7) on the payment of allowances will not apply to these members�

Amendment No� 57 comprehends the IHREC nominee relating the resignation from the 
commission and the filling of a casual vacancy.  While it is a technical amendment, it is a neces-
sary addition�

Amendment No� 58 is in the name of Senator Bacik and her party colleagues and is read with 
her earlier amendment No� 14 on the composition of the commission�  Section 18 is a standard 
provision relating to the arrangements necessary where a member of the commission ceases to 
hold office.  I have tabled a technical amendment to this provision to include the IHREC nomi-
nee in its scope.  However, Senator Bacik’s amendment is consequential on the reconfiguration 
of the legal and lay membership of the commission�  Coming from the Senator’s perspective, 
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it seeks to replace the reference to the legal members and lay members with reference to the 
seven non-judicial members which have been proposed�  I return to my original opposition and 
difficulty to the Senator’s substantive amendment, and, therefore, I will not support any of the 
consequential amendments�  

My amendments Nos� 59 and 61 correspond with Dáil Report Stage amendments Nos� 60 
and 62 and a series of amendments that the Ceann Comhairle ruled could not be taken for pro-
cedural reasons only�  These amendments are necessary additions to the matters addressed in 
section 19 dealing with disqualification and ineligibility for membership.  They have the effect 
of including the IHREC nominee�  Amendment No� 59 also applies section 19(1) to the IHREC 
member as well as its existing application to lay members and the legal professional members�  
Amendment No� 61 makes ineligible for membership of the commission a member of IHREC 
should specified grounds (a) to (d) under section 19(1) apply to that person.  This merely ex-
tends what applies to lay members and legal professional members to the IHREC member�

Amendments Nos� 60 and 62 are proposed by Senator Bacik�  I am sure the Senator will 
agree that these must be read with amendment No� 14 on the composition of the commission�

04/07/2018WWW00400Senator  Ivana Bacik: Yes, they are contingent�

04/07/2018WWW00500Deputy  Charles Flanagan: Section 19 contains a standard provision on grounds for dis-
qualification of a member of the commission.  I have tabled a technical amendment to this 
provision to include the IHREC nominee�  Having regard to the fact that amendment No� 60 
is consequential on the reconfiguration of the legal and lay membership of the commission, as 
with any amendment consequential on amendment No� 14, I will not support it�

I refer to my own amendment No� 63�  This is a former Report Stage amendment No� 64 
which was not moved for procedural reasons�  What I am doing is extending the provisions of 
section 20 concerning the removal of membetrs to include the IHREC nominee as it already 
applies to lay members and the legal profession members�  As I could not move the amendment 
in the other House, I hope to move it here�  The acceptance of the amendment is critical�  All we 
are doing is providing for the application of the provisions�

Amendment No� 64 in the name of Senator Bacik is read in conjunction with amendment 
No� 14 and deal with the composition of the commission�  Section 20 is a standard provision�  
As I do not agree with the substantive amendment, I am not obviously going to agree with any 
consequential amendments�

04/07/2018XXX00200An Cathaoirleach: I acknowledge the presence of Deputy Michael Moynihan and his 
guests in the Gallery�  You are more than welcome�  I always like to see Members of the Lower 
House paying homage to this Chamber�  Thank you�  Is the amendment being pressed?

04/07/2018XXX00300Senator Lorraine Clifford-Lee: I will withdraw the amendment but reserve the right to 
resubmit it on a later Stage�

Amendment, by leave, withdrawn�

04/07/2018XXX00500Senator Ivana Bacik: I move amendment No� 14:

In page 10, lines 20 to 31, to delete all words from and including “(1) The Commission” 
in line 20 down to and including line 31, and in page 11, to delete lines 1 to 3 and substitute 
the following:
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 “(1) The Commission shall consist of 12 members being—

 (a) the Chief Justice, who shall be the Chairperson of the Commission,

 (b) the President of the Court of Appeal,

 (c) the President of the High Court,

 (d) the President of the Circuit Court,

 (e) the President of the District Court,

 (f) 7 non-judicial members appointed by the Government, of which—

 (i) one shall have been nominated for appointment by the Council of the 
Bar of Ireland,

 (ii) one shall have been nominated for appointment by the Law Society 
of Ireland,

 (iii) one shall have been nominated for appointment by the Citizens In-
formation Board,

 (iv) one shall have been nominated for appointment by An tÚdarás um 
Ard-Oideachas,

 (v) one shall have been nominated for appointment by the Competition 
and Consumer Protection Commission,

 (vi) one shall have been nominated for appointment by the Irish Human 
Rights and Equality Commission,

 (vii) one shall have been nominated for appointment by the Free Legal 
Advice Centres Limited�

 (2) For the purposes of subsection (1)(f), each body that makes nominations—

 (a) shall nominate both a man and a woman for appointment by the Gov-
ernment as a member of the Commission,

 (b) shall satisfy itself that the persons so nominated have knowledge and 
experience of or expertise in relation to—

 (i) the administration of justice, the operation of the courts and the provi-
sion of legal services,

 (ii) the needs of consumers of legal services, including provision of sup-
ports to persons who are victims of crime,

 (iii) human rights, equality or issues concerning diversity amongst mem-
bers of society,

 (iv) offending behaviour or the rehabilitation of offenders,

 (v) commerce, finance or administration, including public administra-
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tion,

  and

 (c) shall submit to the Government a short statement in writing of the 
qualifications of the persons so nominated.

 (3) In appointing members of the Commission, the Government shall have re-
gard to the objective that no fewer than 5 members should be women and no fewer 
than 5 members should be men�”�

I will withdraw this amendment but reserve the right to resubmit in on Report Stage�

Amendment, by leave, withdrawn�

Government amendment No� 15:

In page 10, line 20, to delete “13 members” and substitute “17 members”�

Amendment agreed to�

04/07/2018XXX00900Senator Michael McDowell: I move amendment No� 16:

In page 10, line 21, after “Justice,” to insert “who shall be the chairperson,”�

Amendment put: 

The Committee divided: Tá, 10; Níl, 28�
Tá Níl

 Bacik, Ivana�  Burke, Colm�
 Boyhan, Victor�  Burke, Paddy�
 Craughwell, Gerard P�  Butler, Ray�
 Marshall, Ian�  Buttimer, Jerry�
 McDowell, Michael�  Byrne, Maria�
 Nash, Gerald�  Coghlan, Paul�
 Norris, David�  Conway-Walsh, Rose�
 O’Donnell, Marie-Louise�  Conway, Martin�
 O’Sullivan, Grace�  Devine, Máire�
 Ó Ríordáin, Aodhán�  Dolan, John�

 Feighan, Frank�
 Gavan, Paul�
 Higgins, Alice-Mary�
 Hopkins, Maura�
 Lawlor, Anthony�
 Lombard, Tim�
 Mac Lochlainn, Pádraig�
 McFadden, Gabrielle�
 Mulherin, Michelle�
 Noone, Catherine�
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 O’Donnell, Kieran�
 O’Mahony, John�
 O’Reilly, Joe�
 Ó Donnghaile, Niall�
 Reilly, James�
 Richmond, Neale�
 Ruane, Lynn�
 Warfield, Fintan.

Tellers: Tá, Senators Victor Boyhan and Michael McDowell; Níl, Senators Gabrielle Mc-
Fadden and John O’Mahony�

Amendment declared lost�

04/07/2018YYY00100Senator Niall Ó Donnghaile: I move amendment No� 17:

In page 10, to delete line 26

I will withdraw the amendment but reserve the right to resubmit it on Report Stage�

Amendment, by leave, withdrawn�

04/07/2018YYY00300Senator Michael McDowell: I move amendment No� 18:

In page 10 to delete lines 27 to 30�

I will withdraw the amendment but reserve the right to resubmit it on Report Stage�

Amendment, by leave, withdrawn�

04/07/2018YYY00450An Cathaoirleach: Amendment No� 19 is in the name of Senator McDowell�  It is part 
of the Senator’s overall proposal to reduce the numbers whereas an amendment agreed by the 
Government and by the House suggests an increase from 16 to 17�

04/07/2018YYY00462Senator Michael McDowell: I move amendment No� 19:

In page 11, to delete line 2�

I will withdraw this amendment�

Amendment, by leave, withdrawn�

04/07/2018YYY00500Senator David Norris: I move amendment No� 20:

In page 11, to delete line 2 and substitute the following:

“(j) a chairperson who shall be the Chief Justice, and”�

I will withdraw this amendment�

Amendment, by leave, withdrawn�

Government amendment No� 21:
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In page 11, line 3, to delete “6 lay persons” and substitute “7 lay persons”�

Amendment put: 

The Committee divided: Tá, 29; Níl, 8�
Tá Níl

 Burke, Colm�  Bacik, Ivana�
 Burke, Paddy�  Daly, Mark�
 Butler, Ray�  Horkan, Gerry�
 Buttimer, Jerry�  Nash, Gerald�
 Byrne, Maria�  Norris, David�
 Coghlan, Paul�  O’Sullivan, Grace�
 Conway-Walsh, Rose�  Ó Ríordáin, Aodhán�
 Conway, Martin�  Wilson, Diarmuid�
 Devine, Máire�
 Dolan, John�
 Feighan, Frank�
 Gavan, Paul�
 Higgins, Alice-Mary�
 Hopkins, Maura�
 Lawlor, Anthony�
 Lombard, Tim�
 Mac Lochlainn, Pádraig�
 McFadden, Gabrielle�
 Mulherin, Michelle�
 Noone, Catherine�
 O’Donnell, Kieran�
 O’Donnell, Marie-Louise�
 O’Mahony, John�
 O’Reilly, Joe�
 Ó Donnghaile, Niall�
 Reilly, James�
 Richmond, Neale�
 Ruane, Lynn�
 Warfield, Fintan.

Tellers: Tá, Senators Gabrielle McFadden and John O’Mahony; Níl, Senators Ivana Bacik 
and David Norris�

Amendment declared carried�

04/07/2018ZZZ00100An Cathaoirleach: I welcomed Deputy Michael Moynihan earlier�  I made a slight error�  
He was accompanied by his cousins from Seattle, Seamus Smith and Peggy O’Brien-Murphy, 
who come from the famous town of Kiskeam in north-west Cork�  I made an error which I had 
to rectify�
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04/07/2018ZZZ00200Senator Paul Coghlan: Where the famous Killarney man, the great Monsignor Hugh 
O’Flaherty, was born�

Progress reported; Committee to sit again�

04/07/2018ZZZ00400An Cathaoirleach: When is it proposed to sit again?

04/07/2018ZZZ00500Senator Jerry Buttimer: Ar 10�30 maidin amárach�

The Seanad adjourned at 11�01 p�m� until 10�30 a�m� on Thursday, 5 July 2018�


