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Chuaigh an Cathaoirleach i gceannas ar 10�30 a�m�

Machnamh agus Paidir.
Reflection and Prayer.

16/05/2018A00100Business of Seanad

16/05/2018A00200An Cathaoirleach: I have received notice from Senator Robbie Gallagher that, on the mo-
tion for the Commencement of the House today, he proposes to raise the following matter:

The need for the Tánaiste and Minister for Foreign Affairs and Trade to provide an up-
date on contacts with the British Government following the all-party motion on the 1974 
Dublin-Monaghan bombings agreed by Dáil Éireann on 25 May 2016�

I have also received notice from Senator Colm Burke of the following matter:

The need for the Minister for Health to outline the actions being taken to improve orphan 
drug access in Ireland�

I have also received notice from Senator Fintan Warfield of the following matter:

The need for the Minister for Health to provide an update on the commencement of Parts 
2 and 3 of the Children and Family Relationships Act 2015�

I have also received notice from Frank Feighan of the following matter:

The need for the Minister for Health to outline his plans to increase bed capacity at Sligo 
University Hospital�

I have also received notice from Senator Rose Conway-Walsh of the following matter:

The need for the Minister for Housing, Planning and Local Government to provide an 
update on Lough Mask regional water supply scheme, stage 6, extension from Westport to 
Louisburgh, as outlined in contract No� 2 civil engineering works of August 2007�

Of the matters raised by the Senators suitable for discussion, I have selected Senators Gal-
lagher, Colm Burke, Warfield and Feighan and they will be taken now.  I regret I had to rule out 
of order the matter submitted by Senator Conway-Walsh on the ground that the Minister has no 
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official responsibility in the matter.

16/05/2018A00225Commencement Matters

16/05/2018A00238Dublin-Monaghan Bombings

16/05/2018A00244An Cathaoirleach: I would like to welcome the Tánaiste and Minister for Foreign Affairs 
and Trade to the Chamber�  Senator Gallagher has four minutes to outline his case�

16/05/2018A00250Senator Robbie Gallagher: Go raibh maith agat a Chathaoirligh�  Ar dtús  a Aire, ba 
mhaith liom fáilte mhór a chur romhat go dtí an Teach seo inniu�  Ba mhaith liom buíochas a 
ghabháil leat fosta chun a bheith anseo inniu chun labhairt faoin ábhar iontach tábhachtach seo�  
The Minister is very welcome to the House�  I appreciate that this is a particularly busy time 
for him and his presence this morning is to be appreciated by all�  I acknowledge the fact the 
Minister made an effort to come here to address this very important issue.

As the Minister is aware, tomorrow 17 May marks the 44th anniversary of the Dublin-
Monaghan bombings�  Some 33 people in Monaghan and Dublin lost their lives on that day 
and it turned out to be the worst loss of life of the entire period of the Troubles�  I take this op-
portunity to request of the Minister a renewed effort on his part and, indeed, on the part of the 
Government so that the files in relation to this particular issue are released by the British Gov-
ernment in order that the people of Dublin and Monaghan can have final closure on this issue.

It is difficult to imagine that 44 years on we are no wiser as to who was responsible, what 
happened or what group was responsible for this atrocity in which 33 people lost their lives - 
seven from County Monaghan and 26 from Dublin�  We can only imagine the pain the families 
continue to endure over this period�  That pain is compounded by the absence for more than four 
decades of the truth of what actually happened on that day�  People have campaigned for many 
years.  Justice for the Forgotten deserves credit for its continued efforts over many years to try 
to find justice and the truth of what happened.  Every year on the anniversary of this event, all 
Members of both Houses renew our determination to try to find some comfort for those who 
have suffered.  As the anniversary approaches tomorrow, our thoughts and our prayers are with 
the victims and their families at this difficult time of commemoration.

I am sure it is difficult for the families to appreciate that no one has been charged, much 
less convicted for that day of carnage and the truth of what actually happened remains a mys-
tery.  Indeed, the families’ quest for truth and justice has been painfully slow, blocked in every 
direction and largely ignored�  The British Government must make those documents available�  
There must be some international agreement that it is breaching by not so doing�  The British 
Government has said that it would set up an inquiry into what happened but we still await the 
outcome of that�

I call on the Minister in his new role to reinvigorate our efforts and the efforts of the Govern-
ment on behalf of the people of this country, especially the people of Monaghan and Dublin, to 
request the British Government to release the papers so that the families can finally bring clo-
sure to this and so that they can put the memories of their loved ones to rest and finally realise 
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who or what was behind that atrocity on that fateful day�

16/05/2018A00300Tánaiste and Minister for Foreign Affairs and Trade (Deputy  Simon Coveney): I thank 
the Senator for raising this issue and I am very aware in the week of the 44th anniversary of the 
Dublin-Monaghan bombings that this is hugely sensitive time for the families concerned�  That 
tragic incident saw the biggest loss of life in any single day during the Troubles, as was pointed 
out by the Senator�  It is important to acknowledge politicians across the Oireachtas who work 
on a cross-party basis with the Government on this issue, in support of the tireless efforts of 
Justice for the Forgotten which is playing such an important role, in terms of trying to move 
this process forward�

The Government will be represented at the wreath-laying ceremony tomorrow to mark the 
anniversary of these tragic events by my colleague, the Minister for Justice and Equality, Dep-
uty Charles Flanagan�  I will be taking Leaders’ Questions which is why I cannot unfortunately 
be there myself�

The Programme for a Partnership Government highlights the priority that the Government 
attaches to the implementation of the all-party Dáil motions relating to the Dublin-Monaghan 
bombings�  I recently met with Justice for the Forgotten to hear its views and update it on the 
Government’s continuing engagement on legacy issues, including with the British Government, 
and on the Dáil motions�

The all-party motion on the 1974 Dublin-Monaghan bombings that was adopted by the 
Dáil on 25 May 2016 has, like those adopted in 2008 and 2011, been conveyed to the British 
Government�  These motions call on the British Government to allow access to an independent, 
international judicial figure to all original documents relating to the Dublin and Monaghan 
bombings, as well as the Dublin bombings of 1972 and 1973, the bombing of Kay’s Tavern in 
Dundalk and the murder of Mr� Seamus Ludlow�

The Government is committed to actively pursuing the implementation of these all-party 
motions, and has consistently raised the issue with the British Government�  I am actively en-
gaged with the British Government on an ongoing basis on this issue, as are officials from my 
Department�  I raised the issue again in person with the Secretary of State for Northern Ireland, 
Karen Bradley, last month and my officials were in touch with their British counterparts as 
recently as last week�  I have consistently underlined to the British Government that the Dáil 
motions represent the consensus political view in Ireland and that an independent international 
judicial review of all of the relevant documents is required to establish the full facts of the Dub-
lin-Monaghan atrocities�  I have also made it clear that the absence of a response from the Brit-
ish Government is of deep concern to the Government and both Houses of Oireachtas�  I have 
emphasised the urgent need for such a response�  I will draw the attention of the Secretary of 
State to this debate in the Seanad and the many questions which have been raised in the Dáil to 
illustrate this point�  I wish to reassure the House that the Government will continue to engage 
with the British Government on the request on the Dublin-Monaghan bombings and pursue all 
possible avenues that could achieve progress to that end�

16/05/2018B00200Senator  Robbie Gallagher: I thank the Minister for his response�  I do not for a minute 
doubt his sincerity in respect of this particular issue�  I have some brief questions�  Why, after 
all these years, has the British Government refused to hand over the files that would provide 
some clarity on this issue?  In the Minister’s opinion, what is the reason behind that?  Can we 
apply any new pressure, internationally or otherwise, to force the British Government to release 
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the files?  I am sure the Minister will agree that 44 years is a long time to be waiting on justice.  
Every avenue which can be explored should be explored�

16/05/2018B00300Deputy  Simon Coveney: The honest answer is that I do not know why the requests that 
have come from the Government on the back of all-party Dáil motions have not been responded 
to in a more satisfactory way�  There is now an opportunity to address the issue�  The British 
Government is moving ahead with a legacy consultation process in Northern Ireland, dealing 
with very sensitive and difficult cases.  That is a process which, it is to be hoped, can lead to 
truth and reconciliation for many families, unionist and nationalist�  I hope that can create a 
context whereby we will see a more proactive and helpful response to the requests we are mak-
ing regarding the Dublin-Monaghan bombings�  We will continue to raise this issue and I can 
assure the Senator that Karen Bradley, my counterpart in Northern Ireland, is very aware of the 
concern of the Irish Government in respect of the Dublin-Monaghan bombings�

16/05/2018B00350Medicinal Products Regulation

16/05/2018B00400Senator  Colm Burke: I welcome the Minister of State to the House and appreciate his 
taking the time to deal with this matter�  As he is aware, I am a member of the Joint Committee 
on Health�  We produced a report on orphan drugs, in particular trying to fast-track the pro-
cess and bring more certainty at an earlier stage�  I understand that the assessment process for 
many drugs here takes, on average, 23 months before a decision is made on moving forward 
to the next stage in the process�  The people who are doing research and development in this 
area spend a lot of time and money trying to bring forward products which can be of benefit 
to people.  Likewise, the number of people who would benefit from such drugs is quite small 
but it is very important to them�  Over the past two or three years, a number of ongoing battles 
about whether a drug would receive approval have taken place in the public domain�  The re-
port sets out quite clear proposals about expediting and improving the process�  The Minister 
of State should outline the work done by the Department and HSE to improve the processing 
of applications�

16/05/2018B00500Minister of State at the Department of Health  (Deputy  Jim Daly): I thank Senator 
Colm Burke for raising this issues in the Seanad�  Medicines play a vital role in improving the 
overall health of Irish patients�  Securing access to new and innovative medicines in a timely 
manner is a key objective of the Irish health service.  The challenge is to deliver on this objec-
tive in an affordable and sustainable way.

As of 11 May 2018, there are 120 orphan drugs in Europe�  Of these, 12 have been refused 
by the European Medicines Agency, four have been withdrawn and 104 have had approvals�  It 
is expected that the trend will be towards more applications for orphan drugs in the years ahead�  
That is why it is essential that Ireland has a scientific, robust and evidence-based assessment 
process in place�  This ensures that decisions on the reimbursement of medicines are made on an 
objective and scientific basis, recognising the health needs of the population and other factors.

The Health (Pricing and Supply of Medical Goods) Act 2013 provides the legal framework 
in Ireland for such a process�  This Act gives full statutory powers to the HSE to assess and 
make decisions on the reimbursement of medicines, taking account of expert opinion as appro-
priate�  The HSE follows the process set out in the Act for the assessment of all drugs, includ-
ing orphan drugs�  While orphan drugs are assessed in the same way as other drugs, the HSE is 
mindful of the differences and challenges in terms of patient numbers. 
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The HSE strives to reach a decision in as timely a manner as possible and within 180 days�  
However, because of the significant moneys involved, the HSE must ensure that the best price 
is achieved, as these commitments are often multi-million euro investments on an ongoing ba-
sis.  Successful price negotiations also allow for further drugs to be approved within the finite 
budget available�

A study published in December 2017 in the European Journal of Clinical Pharmacology 
concluded that the majority of European countries do not have a separate reimbursement sys-
tem for orphan drugs�  The Department of Health has received the report on evaluating orphan 
drugs from the Joint Committee on Health�  The Department is examining the committee’s 
report and its recommendations.  The report raises some significant policy issues which require 
careful consideration�  

The Minister and the Department are very aware of the human side of this entire process�  
A medicinal products review committee has been established as part of the recommendations 
advocated by the national rare disease plan�  This committee will look at the possibility of de-
vising managed access programmes for patients, including orphan drugs, and will consider the 
need for different assessment criteria to apply in the case of drugs for rare diseases.  The Gov-
ernment is committed in the programme for partnership to look at opportunities for leveraging 
purchasing power�  That is why, over the past two years, my Department has been engaging 
with other European countries in an effort to identify solutions to medicines pricing, sustain-
ability and supply�

Ireland is participating in several voluntary EU forums, including round-table meetings 
with EU health Ministers and the pharmaceutical industry, high level pharmaceutical policy 
meetings, the BeNeLuxA collaboration and the Valletta technical committee�  These platforms 
are currently exploring possible areas for co-operation including information sharing, horizon 
scanning and possible price negotiations and joint procurement.

Ensuring timely and sustainable access to new medicines, especially orphan medicines, is 
a key priority of the Minister�  The Department and the HSE are actively working towards this 
goal�  However, any innovative approaches that may be tabled must be compatible with the 
statutory provisions which are in place and must also recognise the fundamental pricing issues 
in the context of finite Exchequer resources.

16/05/2018B00600Senator  Colm Burke: The European Medicines Agency approves drugs and we then seem 
to go through a process which takes over two years�  That is causing a lot of frustration for 
people who could benefit if the drugs were available, as well as those carrying out research and 
development�  That is why the report sets out clear recommendations�  I ask that the Minister of 
State and the Department examine the report’s recommendations and see which ones could be 
implemented at an early stage�  They could then examine the other issues�  It is important that 
we bring about some change in this area�

16/05/2018B00700Deputy  Jim Daly: I thank the Senator and accept the challenge put forward by him�  We 
have to ensure approval is timely, appropriate, represents value for money and that we are pro-
active as opposed to reactive�  I will gladly take on board the request of the Senator to review the 
recommendations and see whether we can expedite any processes within the overall process�

16/05/2018C00100Equality Legislation
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16/05/2018C00200Senator  Fintan Warfield: I welcome the Minister of State.  This is the fifth occasion on 
which I have raised this issue�  I have raised it three times on the Order of Business and this is 
the second Commencement matter I have tabled in respect of it�  More than six months have 
passed since I raised it by way of a Commencement matter�  At that point, it had already been 
two and a half years since enactment of the Children and Family Relationships Act 2015�  It 
is now three years since the legislation was passed but families, particularly LGBTQI couples 
who conceive through assisted human reproduction methods, still do not have equal family sta-
tus because the Government has not commenced Parts 2 and 3 of the Act�  Why is this taking so 
long?  The impact of this Government inaction includes preventing a family from applying for 
an Irish passport and citizenship for their child, preventing the child from accessing his or her 
parents’ estate if they die and preventing a parent from making emergency health decisions on 
behalf of a child where the legal parent is unable to do so�

During the debate on the Commencement matter I tabled in December 2017, the Minister of 
State, Deputy Catherine Byrne, said, “If possible, it will be implemented by the end of January 
and if not, then the beginning of February�”  This followed repeated missed deadlines on the 
part of the Department�  These deadlines were late 2016, early 2017, mid-2017 and late 2017�  
Following parliamentary questions or questions on promised legislation in the Dáil on the topic, 
the Department’s responses have omitted a deadline and simply state that a small number of 
technical issues are holding matters up and that Parts 2 and 3 will be commenced as soon as 
possible�  The most recent responses have the added element of requiring advice from the At-
torney General.  It has taken the Department over two years just to figure this out.  Surely these 
technical issues would have been resolved by now had they have been given priority over the 
past three years�  We need an open and honest explanation of the delay and a truthful deadline 
as to when families can expect certainty on this issue�

The Leader, Senator Buttimer, sought a meeting last month involving me, departmental 
officials and the families affected but the Department rejected his request.  All I wish is for 
departmental officials to meet the families affected and explain why they have delayed the com-
mencement of these people’s rights and left them vulnerable�  As matters stand, the families are 
being stonewalled�

I ask the Minister of State to give an in-depth explanation as to why the Department has 
taken three years to provide crucial rights to LGBTQI families and give a definite timeline as to 
when they can expect these rights to be conferred�

16/05/2018C00300Deputy  Jim Daly: I thank the Senator for raising this issue�  The Children and Family Re-
lationships Act 2015 reforms and updates family law to address the needs of children living in 
diverse family types�  As he is aware, commencement of the Act is the responsibility of a num-
ber of Departments, including the Departments of Justice and Equality, Employment Affairs 
and Social Protection and Children and Youth Affairs.  The responsibility of my Department 
relates solely to the commencement of Parts 2 and 3 and associated regulations�  As well as 
making regulations in respect of donor-assisted human reproduction procedures, Parts 2 and 3 
make provision for children conceived through the assistance of a donor�  This includes mandat-
ing for non-anonymous donation and the establishment of a national donor-conceived person 
register to enable children to access information on their donor and genetically related siblings 
when they come of age, should they so wish�

These provisions were specifically included in the Act to underpin the rights of the child 
under Article 42A of the Constitution and Ireland’s commitment to the UN Convention on the 
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Rights of the Child, including the right to have information on genetic heritage�  Detailed regu-
lation of these provisions will ensure that the information on any child born of donor conception 
will be recorded securely, in compliance with existing and forthcoming data protection legisla-
tion, and in a manner which can be accessed by that child when he or she is of age�  Parts 2 and 
3 also provide legal clarity on parental rights and responsibilities�

Officials in my Department have prepared draft regulations to facilitate the commencement 
of Parts 2 and 3 of the Children and Family Relationships Act 2015�  However, in the course of 
that work, they have identified a small number of drafting issues with the Act.  The implications 
of these issues are being explored by my officials and the Office of the Attorney General.  As 
discussions in this regard are ongoing, I do not wish to pre-empt the outcome by citing specific 
details�  If it transpires that amendment is required through primary legislation, I will seek to do 
so as a matter of priority in order to lay the regulations before the Houses of the Oireachtas to 
commence Parts 2 and 3 as soon as possible thereafter�

My Department is preparing guidance documentation that will accompany the regulations, 
when commenced�  This is to ensure that intending donors and parents are properly advised, 
that the relevant consents are clearly and uniformly recorded and that the obligations of clinics, 
donors and intending parents to provide information to the national donor-conceived person 
register are clear�

I am acutely aware of the urgency surrounding the commencement of Parts 2 and 3 of the 
Act�  I am also aware of how eagerly the Act’s provisions are awaited�  I will be happy to ar-
range a briefing on the substantive issues for all of my Oireachtas colleagues with an active 
interest in the matter when the discussions to which I refer have concluded�

16/05/2018C00400Senator  Fintan Warfield: I thank the Minister of State�  I welcome the fact that he has 
committed to prepare legislation - should that be needed - and bring it through the Houses as 
soon as possible.  I also welcome the opportunity for a briefing for Oireachtas Members.  How-
ever, it is not good enough for those parents whose families have been left vulnerable for the 
Department to repeat that discussions are ongoing with the Office of the Attorney General.  I do 
not wish to pre-empt the outcome�  We have had three years to work out the technical issues and 
we have failed to provide legal certainty for families�  At this point, at a minimum, an apology 
should be given�

16/05/2018C00500Deputy  Jim Daly: I thank the Senator for his continued co-operation and endeavours to 
keep a focus on this matter and to make progress�  I appreciate that it is very frustrating�  For all 
of us, legislation is tough and challenging, particularly when there are drafting, technical and 
legal issues that involve a whole host of areas�  I appreciate that this matter has been ongoing 
for a number of years�  I welcome the focus and the time the Senator has put into ensuring its 
progress�  Hopefully, we will continue that progress with the Senator’s assistance�

16/05/2018C00600Hospital Accommodation Provision

16/05/2018C00700Senator  Frank Feighan: I thank the Minister of State for attending�  Like many hospitals 
throughout the country, Sligo University Hospital faces many ongoing challenges, including 
cost pressures, recruitment issues, inpatient and day-case waiting lists, OPD waiting times and 
increased trolley pressures�  Among the biggest challenges is that relating to bed capacity and 
Sligo University Hospital is no different from many other hospitals in seeking additional beds.  
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Unfortunately, Sligo University Hospital’s capacity has reduced by 13% over the past ten years�  
Put simply, it needs more beds�  The situation has been aggravated by the hospital losing 42 
inpatient beds since 2004 and the increase in trolley pressures has presented a clear-cut case for 
additional bed capacity�  This capacity challenge is set to become greater because Ireland has 
an ageing population�  In that context, it is estimated that there will be a 40% increase in the 
number of people aged 65 and over in the next ten years�

We are all aware of the huge pressures on bed capacity in our hospitals, especially dur-
ing winter months.  Last January was no different, with emergency departments such as that 
in Sligo under enormous strain due to high demand and the increased incidence of flu mainly 
affecting older people.  Many Senators will be aware that the recent health service capacity 
review identified the need for 2,600 additional acute hospital beds over the next ten years.  I 
understand that 600 will become available nationally in the coming year�  The Government is 
fully committed to the provision of these extra acute hospital beds under the Project Ireland 
2040 framework unveiled in Sligo last February�

I also take this opportunity to appeal directly to Minister for Health to ensure that Sligo Uni-
versity Hospital gets its fair share of these additional beds�  I hope that some of these beds - with 
the associated staffing - can come on stream prior to next winter.  Extra beds for Sligo will also 
certainly help smooth the transition to the new surgical and emergency department block being 
developed at the hospital.  Many other excellent projects being planned at the hospital, such as 
the development of a cardiac catheterisation laboratory service, a radiology suite, a diabetes day 
unit and a central sterile services department, CSSD, upgrade�

11 o’clockI commend the hospital on its ongoing efforts to advance these projects but in-
creased bed capacity continues to be a key priority�  There is no question but that those 2,600 
hospital beds recommended in the Government’s bed capacity review will make a major dif-
ference to hospitals nationwide, including in Sligo�  I understand that approximately 200 beds 
opened last winter across some of our hospitals, and more are due to come on stream later in 
the year�  I attended a meeting in Sligo over two weeks ago when the management team briefed 
local politicians on all the various matters affecting them.  Sligo must be a beneficiary when it 
comes to the next phase in the allocation of extra beds�  I look forward to the Minister of State 
making a provision for these beds in order that vital additional capacity can be provided for the 
hospital�

16/05/2018D00200Deputy  Jim Daly: I thank the Senator for raising this issue today�  As he will be aware, 
the Department of Health has undertaken a health service capacity review in line with the pro-
gramme for a partnership Government commitment, the findings of which provide an evidence 
base for future capacity decisions�  If reforms are implemented, the report concludes, as the 
Senator points out, that nearly 2,600 additional acute hospital beds will be required by 2031�  As 
a first step towards implementing this recommendation, I have asked my Department to work 
with the Health Service Executive, HSE, to identify the location and mix of beds across the 
hospital system that can be opened and staffed this year and in 2019.  The HSE is continuing to 
develop this proposal, with the aim of formulating an evidence-based plan for increasing bed 
capacity nationally, which will form the basis of discussions with colleagues in government on 
the financing of this important programme of work.

Senator Feighan has specifically asked me to speak today on proposed plans for Sligo Uni-
versity Hospital.  I can confirm that the HSE has been working with the Saolta hospital group 
on the development of specific proposals for all its hospitals.  Currently, this includes a proposal 
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for a new modular build for Sligo University Hospital that would increase bed capacity at this 
site by up to 52 inpatient beds�  The proposal in respect of Sligo University Hospital, along with 
all those submitted by other hospitals, is currently being assessed by the HSE in terms of its 
feasibility, including matters of staffing, costing, timeline and impact, with a view to bringing 
an overall plan to my Department for consideration and discussion with colleagues in govern-
ment�  Therefore, while I understand the Senator’s wish to have a clear response on this matter 
today, I must await the outcome of the process under way�

As outlined in the capacity review, the demographic pressures being experienced by the 
health service are such as to demand not just additional capacity but continued emphasis on 
health and well-being initiatives, an improved model of care with a stronger role for enhanced 
community-based services and continued improvement in productivity, including in acute hos-
pitals�  The Government has approved a record level of capital investment in health at €10�9 
billion over the next ten years.  This will provide for a major enhancement of the capacity of our 
health services to meet demand�  Importantly, the accelerated introduction of additional capac-
ity for 2018 and 2019 will be matched by forthcoming reforms, including the publication of a 
detailed Sláintecare implementation plan and the overhaul of the current GP contract�

We all acknowledge that the challenges we face are significant and of that there is little 
doubt.  However, it is my firm belief that all of us want to find the right solutions - patient-
centred, evidence-based, results-focused and sustainable - to the challenges currently facing 
our health services�  I know we have a long road ahead of us but 2018 will be the start of this 
journey of reform and strengthening of our health services.

16/05/2018D00300Senator  Frank Feighan: I thank the Minister of State for his reply�  The Saolta group has 
proposed a new modular build for Sligo University Hospital that would increase bed capacity 
at the site and the 52 beds are welcome�  We are looking at 600 beds that are due to come on 
stream and I hope Sligo and the north west, which covers my area of Boyle, would get the beds 
required�

Sitting suspended at 11.15 a.m. and resumed at 11.30 a.m.

16/05/2018G00100Order of Business

16/05/2018G00200Senator  Jerry Buttimer: The Order of Business is No� 1, Criminal Justice (Corruption 
Offences) Bill 2017 - Committee Stage, to be taken at 12.45 p.m. and to adjourn no later than 
2�15 p�m� if not previously concluded; No� 2, Mental Health (Amendment) Bill 2017 [Dáil] - 
Report and Final Stages, to be taken on conclusion of No� 1 but no earlier than 1�45 p�m� and 
to be adjourned no later than 4 p.m., if not previously concluded; No. 3, statements regarding 
special education provision, to be taken at 4 p�m� and to conclude no later than 5�30 p�m� with 
the contributions of group spokespersons not to exceed eight minutes and those of all other 
Senators not to exceed five minutes and the Minister to be given not less than six minutes to 
reply to the debate; and No� 65, motion 12, Private Members’ business, to be taken at 5�30 p�m� 
with the time allocated not to exceed two hours�
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16/05/2018G00300Senator  Catherine Ardagh: This month is mental health awareness month and we should 
all undertake to shine a light on mental health�  Fianna Fáil’s Mental Health (Amendment) Bill 
is going through its Final Stages today and I hope everyone in this House will support it�

I am concerned by the fact that the number of children waiting for child and adolescent men-
tal health services, CAMHS, continues to rise in this city.  The latest figures, for March, show a 
further increase in the number on the CAMHS waiting list in the capital, from 156 at the end of 
2017, to 164�  We all talk about early intervention being the best way to improve outcomes for 
children but we see absolutely no action�  It is incumbent on the Minister for Health to look at 
CAMHS services as children and adolescents are our future and we need to invest in them now�  
Early intervention is crucial�  This also applies to waiting lists for speech therapy, occupational 
therapy and physiotherapy�  The waiting lists are getting bigger and nobody seems to be getting 
any treatment�

My second issue relates to housing and, particularly, the rental market in Dublin�  We have 
a peculiar situation here with tourists in residential accommodation and the homeless in hotels�  
In 2017, Dublin City Council spent €97�48 million on emergency accommodation, with some 
hotels in our city being paid over €1 million�  We learn from a daft.ie report today that over half 
of rental properties in Dublin are listed on a short-term basis only�  That means 53% of homes 
on the Dublin rental market are not available to long-term tenants�  It is easy to remedy this�  It 
has been brought to the Government’s attention time and time again�  The Government must put 
in place legislation to disincentivise this market behaviour�  It has been highlighted before and 
it is time for the Government to take action�

16/05/2018G00400Senator  Billy Lawless: This is my first opportunity to address the House since the very dis-
appointing decision by Apple to scrap its plans for a data centre in Athenry in Galway�  I can tell 
Senators that, even from my brief discussions with the business community in the US, this has 
generated a real negative feel factor about the investment environment in Ireland�  I am deeply 
concerned that having invested so much political capital in Europe to protect our corporation 
tax rate, we have lost sight of other key pillars of what investors are looking at when they are 
thinking about entering, or expanding in the Irish market�

Clearly, our planning process, and within that our court system, have proven a total and 
absolute barrier to economic development�  This is not something that can be simply shrugged 
off or seen as an isolated case.  When a major brand like Apple takes a decision like this, it reso-
nates in boardrooms right across corporate America and, I am sure, further afield.  We are con-
stantly competing with other similar-sized and larger countries who seek to emulate our model, 
and the investment community needs to see this Government respond in a meaningful way�

There are many lessons which must be learned from the Apple case that, in my view, are 
not as complex as perhaps some seem to make out�  The most important one is time�  It took six 
months for Galway County Council to approve planning for the data centre, which in my mind 
does not seem an unreasonable length of time for a project of this magnitude.  However, what 
happened after that is deeply disappointing�  It took a full 12 months from the appeal of Galway 
County Council’s decision to An Bord Pleanála to be determined, and that appeal upheld the 
council’s planning approval�  It then took 14 months from that decision, which was challenged 
before the High Court in the Commercial Court, which is supposed to be a fast-tracked court 
for Mr. Justice McDermott to deliver a judgment, which again upheld the original planning ap-
proval�  It took a further seven months after that decision for the Supreme Court to decide only 
that it was willing to hear an appeal�
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This means that, in total, from the formal planning application to the Supreme Court deci-
sion to admit the appeal a few days ago, a total of three years and three months have elapsed�  
Quite frankly, this is some kind of a sick joke of a system for an economic development of 
this nature, and I do not use that language lightly.  There has been a lot of talk about the objec-
tors and their vested interests or otherwise, but in my view that deflects from the central issue.  
One of the largest brands in the world, which employs 5,500 people here, chose Ireland for a 
further almost €1 billion investment and our planning and legal system, despite upholding that 
everything which Apple was intending to do was completely lawful, took three years and three 
months to deliver its decision, with a further one potentially pending if Apple had decided to 
stick around�

I do not blame Apple�  Why would any business stick around when faced with another 12, if 
not 18, months after an almost three and half year debacle?  I recognise that the Government has 
announced changes so that major infrastructure projects will go through An Bord Pleanála first, 
but that body took one year in the Apple case, whereas the council actually took six months�  I 
equally recognise the announcement by the President of the High Court, in a practice direction 
issued in February this year, that Mr� Justice Barniville is specially assigned to exclusively deal 
with all applications for permission to challenge decisions concerning strategic infrastructure 
developments�  This is welcome, but I question whether it goes far enough�  If a person chal-
lenges what is thought to be a quicker decision made by this new specially assigned court, what 
will stop the Court of Appeal or the Supreme Court causing further delays, only later to uphold 
the original decision when the investment might be gone?

In the United States it is common in certain state courts, including appeal courts, for specific 
deadlines to be imposed for a court to deliver a judgment.  Why can a similar system not be in-
troduced here for certain cases?  Similarly, if all major infrastructure projects are to be brought 
directly before An Bord Pleanála why can we not mandate specific maximum timelines and 
then impose similar timelines for the High Court, Court of Appeal and Supreme Court?  The 
global investment community needs to know that we want its big capital investment projects in 
this country and that the shambles with Apple will never be repeated�  I am deeply concerned 
that this message has not been conveyed.  We must have more innovative thinking that will offer 
investors absolute certainty that this country remains open for business�

I wish to congratulate our two new Members, Senators Marshall and Lawlor�  I look forward 
to working with them�

16/05/2018H00200Senator  Rose Conway-Walsh: I wish to convey my condolences to the family of Tom 
Murphy�  I pay tribute to Tom Murphy for his wonderful works and creativity�  Rural Ireland, 
in particular, is much better off due to the life of Tom Murphy.  I commend all the work he did 
to highlight the torture of emigration over the decades�  He had an understanding of what it was 
like to tear families and communities apart�  Unfortunately, the same thing is still happening 
today�

I am currently attending meetings of the health committee�  It appears that the more we pur-
sue this debacle and scandal, the more questions are raised and the fewer answers are given�  On 
the one hand we are being given an apology, with people saying it is terrible that this has hap-
pened and apologising, yet it is obvious from the documentation that was produced in the last 
number of days that some of the same officials who appeared before the committee last week 
did not disclose in a transparent way what they should have disclosed.  They are still fighting 
to keep secret the information on who knew what, and when people knew it�  I do not believe 
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that the Minister did not know about that�  I am speaking personally�  I do not believe it, and the 
more I hear the more I do not believe it.  I cannot for the life of me figure out-----

16/05/2018H00300Senator  Paul Gavan: The Senator is right�

16/05/2018H00400Senator  Rose Conway-Walsh: I am not saying anything about the Minister�

16/05/2018H00500Senator  Jerry Buttimer: The Senator just did.

16/05/2018H00600Senator  Rose Conway-Walsh: I am taking ownership and saying I do not believe him�

16/05/2018H00700Senator  Paul Gavan: She is offering an honest opinion and she is right.

16/05/2018H00800Senator  Jerry Buttimer: How does Senator Gavan know that?

16/05/2018H00900Senator  Paul Gavan: It is common sense�

16/05/2018H01000Senator  Rose Conway-Walsh: The reason I find it incredibly hard to believe is that I 
have been looking at the documentation, which is about how to conceal this, dripping out the 
information and having the headlines and everything ready�  There is also the language used�  
To think that it would not have escalated to the Minister is beyond credible�  We have the docu-
mentation from some of the meetings - undoubtedly we do not have it from all of them - and the 
progress updates for the audit�  In each of them, the numbers were increasing all the time and 
it was obvious to everybody reading them that there was a problem�  The language was about 
how to drip feed this, address the headlines and the legal process for it�  That the boss, the man 
in charge at the top, would not have known about this or would not have been told is beyond 
belief�

16/05/2018H01100Senator  Alice-Mary Higgins: I am delighted to hear the tributes to Tom Murphy�  He 
was an extraordinary, wonderful writer who reached deeply into Ireland and parts of Ireland’s 
experience and imagination that sometimes were never given proper focus�  I wrote about him 
in my thesis many years ago.  “Bailegangaire” was one of the most influential plays in my life.  
He captured not only the realities and sometimes the cruelties of existence in times of pressure 
but also the passion for life and the extraordinarily transcendent power of the imagination�  He 
celebrates what it is to be able to tell one’s stories in difficult circumstances.  I am thinking of 
all those who are telling their stories in difficult circumstances at present in Ireland, and I hope 
we can move out of the silence and into a space where we can all speak again with regard to the 
other decision being made on 25 May�

The other issue I wish to raise is different from the extraordinary work of literature and the-
atre which has so often told Ireland difficult truths about itself.  It is the works of manipulation 
we are seeing in the online space�  This might be a useful opportunity to place in context what 
we have been discussing in Ireland�  This week Facebook announced that it had to close 283 
million fake accounts in just three months.  That is a reminder of the scale of misinformation, 
misrepresentation and manipulation that is taking place in the online space�

In Ireland also, a multiplicity of accounts are being closed down while other accounts are 
being opened�  I welcome that the Government has indicated that it wishes to examine and sup-
port the work on transparency and regulation in the online media space�  Can the Leader ensure 
that in that cross-departmental work which has been indicated by the Taoiseach - I give credit 
to Deputy James Lawless on this because while he is of a different political persuasion from me 
he has done great work in this area - those from different parties and none across the Oireachtas 
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will be able to engage in that process in some way?  Perhaps he could also indicate the timelines 
for that process�

16/05/2018H01200Senator  Gerald Nash: I wish to be associated with the remarks on the great loss of the 
wonderful contemporary Irish playwright, Tom Murphy�  He is a loss to the Irish arts commu-
nity, Irish culture and the Irish nation.  It is the job of a playwright to hold a mirror up to the 
nation and to give expression to the nation and, indeed, the dispossessed and marginalised in a 
nation.  Tom Murphy did that skilfully and successfully as one of Ireland’s finest contemporary 
playwrights�

This is also my first opportunity to congratulate Senators Marshall and Lawlor on their elec-
tion to the House�  I congratulate my colleague, Senator Lawlor, in particular as I worked with 
him in the previous Dáil�  He is a great addition to this House and I wish him every success 
during his term here�

Next Saturday is World Inflammatory Bowel Disease Day.  Inflammatory bowel disease, 
IBD, covers the conditions known as Crohn’s disease and ulcerative colitis, and approximately 
20,000 people in this country are living with IBD�  I am one of them but, thankfully, I have been 
well and healthy for some time�

One way of avoiding lengthy and often avoidable hospital stays is to appoint what are 
known as IBD specialist nurses�  The Irish Society for Colitis and Crohn’s Disease had a meet-
ing with the Minister for Health six months ago to seek a commitment from him to appoint 14 
additional inflammatory bowel disease expert nurses to assist patients in the better management 
of their condition and to keep them out of hospital�  A statement was made by the HSE, and by 
the Minister to the best of my recollection, in November last year that 120 additional advanced 
nurse practitioners would be appointed�  Some of those nurses have been appointed, but to dif-
ferent disciplines�

I ask the House to support me and the Irish Society for Colitis and Crohn’s Disease in calling 
for the appointment of 14 additional inflammatory bowel disease nurses to help the 20,000 IBD 
patients across the country to manage their conditions better and to keep them out of hospital�  
Many Members of the House will be familiar with this debilitating condition which can keep 
people out of work for a long time and affects families and relationships.  This is a no-brainer.  It 
makes vast economic sense�  For a small investment we can engage double the current number 
of inflammatory bowel disease nurses and ensure there is a proper regional spread across the 
country�  It would be timely, in advance of the celebration of World IBD Day next Saturday, if 
the Minister would make a statement committing to doubling the number of IBD nurses in the 
country to assist the growing number of patients with IBD� 

16/05/2018J00100Senator  Gabrielle McFadden: I take serious exception to Senator Rose Conway-Walsh’s 
comments about the Minister, Deputy Harris, who is one of the most sincere, hard-working 
politicians this country has ever had�  It is a disgrace for her to have said that about him�

16/05/2018J00200Senator  Jerry Buttimer: Hear, hear�

16/05/2018J00300Senator  Gabrielle McFadden: I ask her to withdraw it�  I also have a question for her�  
Does Sinn Féin actually believe that Gerry Adams was never a member of the IRA?

I wanted to speak this morning because I am very concerned about Claire Byrne’s RTÉ 
programme on Monday night.  A lot was said about it yesterday but I was horrified at some of 
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the comments I saw on Facebook last night�  The Taoiseach and the Minister for Health have 
always said that children with Down’s syndrome should not be used on posters because it is 
wrong, but the “No” campaign are using such children�  It is wrong because disability is not a 
ground for abortion and the legislation will show this�  A soldier carrying a child has also been 
used by the “No” campaign�  Again, I think that is wrong and the Defence Forces have come 
out against it�  It gives the wrong impression�

There were comments on Facebook to the effect that the Government will have control over 
our pregnancies and our children�  One comment stated that, if this passed, our children would 
have no rights and parents will have no say in their cases�  The Government would have our 
children and parents would have no rights.  This is outrageous stuff.  It is wrong.  Claire Byrne’s 
programme on Monday night did nothing to put people straight or to share true and proper in-
formation, which is what people need to have when going in to vote on 25 May�  I urge people 
to look at the Referendum Commission booklet and get proper information before they go out 
and post things on Facebook and Twitter that put people wrong�  It is not good enough in this 
day and age�

16/05/2018J00400Senator  Paul Daly: The training of young farmers is an issue that has come to my attention 
recently�  We have had many debates on this and we have heard a lot of commentary about the 
loss of young people to the agriculture industry�  There is an anomaly in the training of young 
farmers.  The qualification a trained farmer receives is known as a green cert and this can be 
achieved in two different ways, either by attending agricultural college for a full-time course or 
on a part-time basis through courses mainly run by Teagasc�  A person, however, cannot do the 
part-time course if he or she is under the age of 23�  This needs to be raised with the Minister 
and the Minister needs to look at it very closely�  A young man or woman is an integral part of 
the operation of a small family farm holding in Ireland and their parents cannot afford or acquire 
labour to replace them while they are away on a full-time course�  If it is good enough to do 
the course on a part-time basis after the age of 23, I do not see why it cannot be done after the 
leaving cert�

One case came to my attention recently�  A father is in ill health and his son wished to do the 
training but, because he is only 19, he cannot do it part time and must wait until he is 23�  The 
elephant in the room is that most, if not all, farm payments due to that business are dependent 
on him having the qualification.  The farm will not be able to draw down the payments it needs 
for five years.  I cannot see the difference between doing the course at 18 or 23 on a part-time 
basis, in the evenings in winter, for example�  It is not viable to have to leave a farm for a full-
time course because the person is an integral part of the labour of the farm�

16/05/2018J00500Senator  Victor Boyhan: I wish to raise two related issues�  I thought about it when the 
Minister for Foreign Affairs was in the House for a Commencement matter for Senator Robbie 
Gallagher�  This is the 44th anniversary of the Dublin-Monaghan bombings and the Minister 
spoke very well about it today�  He also shared with us his frustration that nothing had really 
happened, having regard to a number of motions passed in both Houses of the Oireachtas�  It 
is important that we remember the anniversary in this week and support the tireless efforts of 
the Justice for the Forgotten group, which has worked constantly on this issue, calling for an 
independent investigation and validation�  That is the policy of the Irish Government and the 
Minister outlined that policy to us this morning�  We should keep this to the fore�  We need an 
independent investigation of the Dublin-Monaghan bombings and of all documents to see what 
is going on�
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This afternoon, Sinn Féin has tabled a motion relating to the hooded men and the injustice 
they experienced�  Those who met them in Leinster House in the past few weeks could not fail 
to have been moved by the terrible injustice that was done.  There is a need for justice, human 
rights, dignity and respect for people equally under law�  Whatever one’s view may be about 
these individuals, we must always defend their rights to fairness, justice and due process.

My two items are legacy issues from the Northern Ireland crisis, which was a terrible blight 
on our politics and our country.  As single issues, they are difficult but we have to address them 
and put them right�  I hope people will be present this afternoon for this very important discus-
sion�  I ask Members to keep in mind the people who have struggled and worked so hard for 
justice to be done, as it hopefully will be in relation to the Dublin-Monaghan bombings.

16/05/2018J00600Senator  Michelle Mulherin: I wish to raise serious concerns over the waiting lists for 
homecare packages in Mayo�  The problem has escalated in recent weeks and a large number of 
people have contacted me to tell me an elderly relative has had a homecare package approved 
but is currently in a hospital bed and cannot get access to the package�  There are a number of 
such cases in Ballina District Hospital and there are others around the county in step-down and 
respite facilities�  We all know that the cost of keeping somebody in a hospital bed, or in an 
acute bed or step-down facility, is considerably more than the cost of caring for somebody in 
their own home�

What is the HSE doing about it?  The HSE, which is responsible for Mayo, Galway and 
Roscommon as one unit of operation, has previous form in this, as I believe homecare packages 
are being given in Galway but not in Mayo and Roscommon�  I understand that this is to al-
leviate the severe pressure on Galway University Hospital and the numbers on trolleys but that 
is not acceptable�  Mayo has one of the most elderly populations in the whole country and it is 
very poor form that we cannot get homecare packages�  We are only in May - surely they cannot 
be telling us the budget for the year has been spent already�

Questions need to be answered about how many are waiting, how the budget for Mayo, 
Roscommon and Galway is being spent and why people are waiting this length of time, block-
ing much-needed beds in acute hospitals and step-down facilities�  I ask that the Minister of 
State with responsibility for this area, Deputy Jim Daly, be invited to the House for a debate on 
the issue, to set the record straight and to bring about progress�

12 o’clock16/05/2018K00100Senator  Paul Gavan: I want to raise the issue of Catalonia�  I mentioned it 
briefly during our debate on Europe Day last week.  I want to bring to the attention of the House 
the fact that there have been systematic attacks on different layers of Catalonian society.  To 
date, nine politicians have been jailed.  There are no dates for trial.  Effectively, they are being 
interned�  A total of 900 mayors are being investigated for facilitating the referendum last year�  
Former officials of the Catalan Government have been charged with misuse of funds simply for 
inviting people - diplomats - to visit Catalonia, which is something that has gone on for years�  
Civil rights groups are under attack for giving out information.  For handing out leaflets, they 
have been charged with hate speech and hate crimes�  Teachers are being prosecuted for hate 
crimes�  Their crime was to facilitate debate in schools�  Simply to facilitate a debate is now a 
crime in Catalonia.  The firemen who courageously defended people when they were voting are 
being charged�  They were standing in the way of police who were trying to batter people at the 
time.  They are being charged with hate crimes.  The colour yellow has effectively been banned 
in Catalonia.  At the Copa del Rey final involving Barcelona a few weeks ago, yellow T-shirts 
- no slogans just yellow in colour - were taken off the people wearing them.  The speaker of 
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the Catalonian Parliament has been arrested for facilitating a debate in the Chamber�  What we 
have, right here in Europe, is effectively the most horrendous authoritarian clampdown on civil 
rights, even on freedom of speech�

I wish to request a debate on this matter�  One does not have to be in favour of Catalan 
independence - I certainly am and I make no apologies for it - to recognise that something fun-
damentally wrong is happening in Catalonia right now�  There is an horrendous clampdown on 
civil rights�  I do not think any of us should be willing to countenance the wall of silence that 
has been built up in respect of this matter�  We need to speak out strongly�  I ask for a debate on 
this issue�

16/05/2018K00200Senator  Frank Feighan: I was on a Good Friday Agreement tour to Capitol Hill last week 
with the Chairman of the Joint Committee on the Implementation of the Good Friday Agree-
ment, Deputy Crowe�  We raised many issues regarding the agreement�  We wanted to thank the 
US people and political establishment for the work they did on the Good Friday Agreement�  
After 20 years, we wanted to renew the agreement�  Many issues were raised, such as the un-
documented Irish and looking for answers to the Dublin and Monaghan bombings, on which we 
feel there are not enough answers�  There is one aspect which I feel we have allowed to happen�  
Last weekend in Donegal, a hotel was going to have a function to celebrate the royal wedding 
of Prince Harry and Meghan Markle but it cannot now do so because thugs who call themselves 
republicans rang up and intimidated the hotel in order to stop the function going ahead�  What 
would happen if someone had a pub in London that was going to air the presidential inaugura-
tion and somebody rang in to stop that?  There would be hell to pay.  We have a different view 
and nobody has said anything�  The only person whom I have heard say something is a DUP 
councillor in the North of Ireland�  It is a two-way street here�  How can people ring a hotel in 
our Twenty-six Counties and get an event at which people were going to go to watch the royal 
wedding cancelled?  I will not be watching the royal wedding but many people out there will�  
It is people’s right to watch the wedding in the same way as it is their right to watch anything�  
In case anybody asks, I was not invited to the royal wedding�

16/05/2018K00300Senator  Paul Gavan: There is still time�

16/05/2018K00400Senator  Frank Feighan: Sinn Féin, Fine Gael and Fianna Fáil should come out-----

16/05/2018K00500Senator  Paul Gavan: Senator Pádraig Mac Lochlainn spoke out against it yesterday�

16/05/2018K00600Senator  Frank Feighan: That is good�  All parties should absolutely condemn this behav-
iour�  If it carries on, we will not be able to do anything�  We must stand up to these faceless 
thugs�  I write about the Commonwealth and I get these keyboard warriors typing messages to 
me morning, noon and night�  The more they abuse me, the more delighted I am�  For the 25 
who take the time to write abuse, I have received about 500 likes�  As politicians, we must stand 
up for all aspects�  There are no votes for me in Roscommon, Leitrim or wherever in defending 
a royal wedding, but it is the right thing to do.  We must stand firm.

16/05/2018K00700Senator  Keith Swanick: I wish to comment on the response to the tragic CervicalCheck 
controversy�  As we all know, 209 cases of cancer were diagnosed where results should have 
been escalated.  Sadly, 18 of those poor patients have passed on.  I want to flag a patient, Jacinta 
Doyle, who is a Wexford lady and a mother of two�  She had a smear in 2011 and no issues were 
raised with that smear, but in 2012 she was diagnosed with cancer when she went to her GP 
complaining of back pain�  In fact, she had to pay for a private scan herself in order to obtain 
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a diagnosis.  My concern regarding to the whole controversy is the apparent fire-fighting ap-
proach adopted by the HSE and CervicalCheck�  This lady spent 12 days trying to get answers 
on where she should go next�  She rang the helpline on 28 April and 3 May�  On 7 May, she 
contacted the helpline via Facebook�  It was only on 10 May that she was informed that her 
original smear was tested in the US and that the lab is no longer used�

The constant drip feeding of information is not good enough�  It is only in the past few days 
that GPs got clear notification on how to offer free smears to patients.  Said notification indi-
cates that if a patient has a medical card, the GP can fill out a special claim, through a special 
type consultation, STC, form, and put the card number on it�  For private patients who do not 
have medical cards, GPs can put those people’s PPS numbers on the special claim forms�  I un-
derstand this may be a breach of data protection and the HSE has yet to clarify this�  It is time 
that CervicalCheck redoubled its efforts to try to allay the fears of the women of Ireland.

I understand that the Scally inquiry is under way, but cold clinical words were used when 
discussing what CervicalCheck saw as a potential scandal and this was wrong.  Confidence in 
the programme has been undermined�  As a GP, it is my duty to encourage women to continue to 
attend for screening and to come to me and other GPs throughout the country with any concerns 
or symptoms they may have.  It is important to recognise, despite the fiasco, that over the past 
ten years, 80% of eligible women have attended for their scheduled smears and this has led to a 
progressive reduction in the incidence of cervical cancer�  These numbers speak for themselves 
and we should use our platform here in the Seanad to encourage women to continue with the 
screening process�

16/05/2018K00800Senator  Máire Devine: I propose an amendment to the Order of Business to the effect that 
No� 12 on the Order Paper be taken before No� 1�  The Bill I wish to introduce aims to right a 
long-standing anomaly�  At present, 16 and 17 year olds can give consent on their physical or 
dental health but they must be 18 to consent to mental health treatment�  The expert review of 
the Mental Health Act recommended this be addressed without delay, and this is what I am do-
ing today�  The legislation is about rights and stating mental health should be treated with the 
same set of principles as physical health�  It is about young people having rights over their own 
mental healthcare�  It is about the stigmatising mental health�  It is apt that it would take place in 
this month of May, which is mental health month�  It has been drafted carefully with our internal 
drafters here and with the guidance of young mental health advocates�  I hope that Senators on 
all sides will support the Bill�

16/05/2018K00900Senator  David Norris: I second Senator Devine’s proposed amendment�  I would like 
to comment on the royal wedding�  I agree with my colleague about this�  The royal family is 
extremely popular in Ireland and always has been�  I remember well when Princess Margaret 
was getting married and there was an electricity strike�  The women of Ireland ganged up and 
forced the ESB workers back for two hours so that they could watch the royal wedding�  It was 
marvellous�

The Queen, her gracious majesty by God ordained, is three times directly descended from 
Brian Boru, once from Hugh O’Neill, rebel Earl of Tyrone, and Prince Harry is also a descen-
dent of the Roches of Cork�  We have, therefore, a direct Irish interest in the royal wedding�  It is 
a bit of fun, it is pageantry, it is glam, people love it�  It is a real soap opera�  People are going to 
be on tenterhooks to see if daddy turns up or if he will be doing another gig with the paparazzi�  
It is great fun� 
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16/05/2018L00200An Cathaoirleach: Do you have an invitation, Senator?

16/05/2018L00300Senator  David Norris: I am afraid I have not�  Our connection with the royal family ceased 
with my late uncle but I am still devoted-----

16/05/2018L00400Senator  Jerry Buttimer: There is only room for one queen�

16/05/2018L00500Senator  David Norris: None of these sad tired old jokes, queenie.

16/05/2018L00600An Cathaoirleach: I will ask the Leader of the House to respond�

16/05/2018L00650Senator Catherine Noone: I wish to speak�

16/05/2018L00675An Cathaoirleach: I must have overlooked the Senator�  My apologies�

16/05/2018L00700Senator  Catherine Noone: I want to support my colleague, Senator McFadden, and the 
comments she made in general�  In particular, on the “Claire Byrne Live” show on Monday 
night, I completely respect that people disagree on the issue with regard to the referendum�  
That is to be absolutely expected�  There would be something wrong if people did not disagree�  
It has been a difficult issue for this country to discuss for many years.

 However, the Irish people were the real losers in that debate�  The atmosphere was aggres-
sive, disrespectful and somewhat demeaning to be a part of�  To have the memory of a woman 
like Ms Savita Halappanavar responded to by jeering and heckling when her name was men-
tioned, regardless of the context, was a new low in the debate�  I hope that other programmes 
learn from this�

I understand that a lot of the time in this debate, it is an echo chamber, as people have their 
minds made up�  On “Claire Byrne Live” a lot of people were there with fully formed views and 
that has to be respected on all sides�  Equally, there were people watching at home who needed 
to access information that really was not getting out�  This may be considered good TV but for 
me it was appalling�  If one was willing to be aggressive in one’s approach there was more air-
time and I think that is regrettable�

As regards the Down’s syndrome point, which is a point that Senator McFadden has made 
very well, the committee categorically decided and recommended that disability would not 
be a ground for termination in this country�  The legislation has wholeheartedly taken on our 
recommendation in that regard�  For the “No” side of the campaign to insist on using Down’s 
syndrome babies is really appalling�  I understand the Down’s syndrome association has been 
very upset about this�  I have to categorically state as the former Chair of that committee, that 
Down’s syndrome is not something that was ever envisaged as such a ground, and there are 
many of the committee members who would be extremely uncomfortable with that�

16/05/2018L00800Senator  Jerry Buttimer: Go raibh maith agat, a Chathaoirligh�  I thank the 14 Members 
of the House for their contributions to the Order of Business�

As Leader of the House, I join with Senators Conway-Walsh, Higgins and Nash in paying 
tribute to the memory of the late Tom Murphy, the playwright who passed away�  As Senator 
Nash rightly said, he held up a mirror up to the nation�  In his work he very ably and sometimes 
controversially portrayed a different type of Ireland from what some people might have ex-
pected to have seen on the stage�
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The youngest of ten children, all of his siblings emigrated and that may have had a bearing 
on his work and an influence on him.  He was, as has already been said here today, a playwright 
who was influenced by his life.  Emigration and displacement were part of what he wrote.  It is 
a testimony to him that the President, Michael D� Higgins, who paid tribute to him this morning 
and earlier presented an award to him, described him as the playwright of the emigrant, whose 
contribution to Irish theatre has been immense and unique�  On my own behalf and on behalf of 
the House can I offer our sympathies to his family.  Ar dheis Dé go raibh a anam dílis.

Senator Ardagh raised the issue of 

CAMHS�  Obviously the issue of CAMHS waiting times is a challenge�  There are, as Sena-
tor Ardagh is aware, acknowledged difficulties in the recruitment and retention of specialist 
CAMHS staff around consultant psychiatry.  Recruitment is continuing, both internationally 
and locally�  In the recent budget, the Minister of State at the Department of Health, Deputy 
Daly, secured €35 million for new mental health initiatives and I think what he is trying to do, 
which is very important, is to create more appropriate referral system, whereby people do not 
have to be automatically seen by a psychiatrist�  What he is talking about here is more levels of 
intervention at a lower level� He is right�  Everybody has to be seen by a consultant psychiatrist�  
However, in saying that this is an issue that needs to be addressed�  The Government is com-
mitted to doing that�  We have seen that 114 assistant psychologists and 18 psychologists posts 
have just been filled in the counselling and primary care service, which will relieve pressure in 
specialist CAMHS�  It is important, and I accept the point made by Senator Ardagh, that young 
people especially, who are particularly vulnerable who need intervention and who need assis-
tance, receive same in a timely manner�  I concur with the Senator’s remarks�

Senator Ardagh also referred to the issue of housing�  The Minister for Housing, Planning 
and Local Government, Deputy Eoghan Murphy, through Rebuilding Ireland is very commit-
ted to increasing the housing stock, and to the provision of both social and affordable housing 
and building in general�  The point the Senator made in respect of the issue of the number of 
homes available for long-term letting is one that needs to be addressed urgently and that is why 
Government is addressing this through a compendium of measures�

The big issue is that there are people who were in the long-term rental market as landlords 
and have decided to get out of it�  In some cases it is to sell and in other cases it is because 
Airbnb is easier for them�  We need to get that balance right�  Some people come in here every 
day shouting about X and others will look to have Y defended�  There is a balance to be struck 
and I agree with the Senator on that point�  I will ask the Minister for Housing, Planning and Lo-
cal Government, Deputy Eoghan Murphy, to come to the House again in regard to this matter�

Senator Lawless made a very important point about Apple and we discussed it last week 
on the Order of Business�  The Senator is right�  The decision of Apple has a repercussion that 
we may not feel in the short term, but in the medium and long term it may well send a message 
to international investors that Ireland is not a place to locate�  We have an obligation now as a 
Government and as Members of this House to sell the message through the IDA and through 
the Department of Business, Enterprise and Innovation, under Deputy Humphreys, that we are 
open for business�  That is why the Government took decisions on strategic infrastructure devel-
opment whereby one has fast-track planning�  We had this debate last week�  It is about ensur-
ing that we get a balance on the rights of the person to object and the rights of the company to 
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develop�  The Senator is correct in that regard�  I commend the Senator for the work he is doing 
in promoting Ireland across the United States�

Senators Conway-Walsh, McFadden and Noone made reference indirectly and directly to 
the issue of health as regards the cervical cancer issue and the eighth amendment, which are 
not linked�  I do not want to pick a row on the Order of Business on a very important sensitive 
matter�  I appreciate that Senator Conway-Walsh has left to attend the health committee�  It is 
because of the interventions of this morning, that there is a need to take this issue out of the 
political arena�  We have an independent statutory inquiry established under Professor Scally�  I 
remind Members who may not agree with my next couple of remarks to read his memo which 
I referenced here yesterday�  This is an independent, eminent scholar heading up an inquiry and 
he expressed concern about the “fevered atmosphere” around the issue�  In correspondence he 
said he was making progress in the investigation but expressed concern that the current fevered 
atmosphere is posing some problems.  I chaired the Joint Committee on Health for five years 
and, as I have said here every day, when an eminent scholar like this is leading an investigation 
and is saying that people and officials are being distracted from the work he is undertaking be-
cause they need to appear before Oireachtas committees, we have to ask what we want to get�  
Do we want to have an independent inquiry which will get to the bottom of all this or do we 
want to have a three-ring circus which ends up in nothing happening?  That is a choice�  We can 
leave it in the political arena and have people stepping in and stepping out on “Prime Time”, 
“Claire Byrne Live” and “The Tonight Show”�  I have said from the beginning of this awful 
period that we have to have accountability�  People must be held to account on the basis of all 
of the facts being made available�  

The overarching concern must be support for the women who have been let down by the 
system�  That is why last Friday, the Government announced a series of measures were being 
put in place.  As Senator Swanick also said, we have a duty to restore confidence in the cancer 
screening programme and the HPV vaccination because vaccination and screening work�  That 
is what we must be about�  We can politicise the issue if Members want but I want to see the 
women and their families supported, the system rectified, confidence in the cancer screening 
programme restored and those who have done wrong held to account based upon the full facts�  
I certainly hope that we will not see people using committees of these Houses to politicise this 
issue because it is not about that�

Senator Higgins raised the issue of online manipulation and fake accounts�  She made a 
very good point in that regard�  There is more work to be done and I hope that we can work col-
lectively to ensure that happens�  I commend Senator Nash for his contribution with regard to 
inflammatory bowel disease.  The points he made are well supported.  Government has commit-
ted to funding a variety of posts through the Minister, Deputy Simon Harris, and the Minister 
of State, Deputy Catherine Byrne�  I do not have all the information to hand but I will certainly 
be happy to have the Minister come to the House in that regard�

Senators McFadden and Noone also raised the issue of the referendum with regard to post-
ers and broadcasting of debates�  The Oireachtas committee on which Senator Gavan, Senator 
Noone and I sat expressly prohibited and outlawed the issue of disability as part of our report, 
which is now before the people in a referendum.  People have a right to have different view-
points from one another’s�  That is called democracy�  However, the use of young adults or 
young children on a poster is both unfair and wrong�  These are people who have a life, who 
have an opinion and who have feelings.  They are affected by the posters and they speak about 
them�  They have spoken to me about them�  We are letting them down in this case�
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I am all in favour of the right to have a debate in a referendum campaign�  If people vote 
“No”, as some will choose to, that will be their decision and I accept that, but please let us not 
go into the arena and the space in which we use people for political gain in the context of this 
referendum�  The point made by Senator Noone regarding the format of the debate, which we 
also discussed yesterday, is one which I hope the Referendum Commission can take up with the 
relevant broadcasters because it was unedifying�  Whether it was the “Yes” voters or the “No” 
voters in the audience last Monday night, the middle ground got lost in the debate�  It was not 
about the people on one side�

16/05/2018M00200Senator  David Norris: Both sides were bad�

16/05/2018M00300Senator  Jerry Buttimer: Both sides-----

16/05/2018M00400Senator  David Norris: Except for Dr� Peter Boylan and Deputy Mary Lou McDonald who 
were terrific.

16/05/2018M00500Senator  Jerry Buttimer: I made my remarks on that on yesterday’s Order of Business and 
it has been well documented.  Dr. Boylan should not be vilified.  He is a person we should sup-
port and thank for the work he has done in his professional capacity�

16/05/2018M00600Senator  David Norris: Hear, hear�

16/05/2018M00700Senator  Paul Coghlan: Nobody should be vilified.

16/05/2018M00800Senator  David Norris: Deputy Bríd Smith was dreadful�

16/05/2018M00900An Cathaoirleach: The Leader is anxious to conclude�

16/05/2018M01000Senator  Jerry Buttimer: I thank Senator Paul Daly for highlighting and alerting us to the 
anomaly in respect of the green cert for the training of young farmers�  I do not have the infor-
mation to hand�  That may be an issue on which, as a matter of urgency, the Senator might table 
a Commencement matter�  He might get an answer�  The issue he raises certainly needs to be 
scrutinised further�  I am not an expert on farming, as the Senator knows quite well, but the issue 
he raises should be taken further and any anomalies should certainly be ironed out�  I thank him 
for raising the matter�  I would be happy to have the Minister come to the House�

Senator Boyhan raised the issue of the Dublin-Monaghan bombings�  As the Senator himself 
quite rightly said, it is important to remember those who were killed and to commend those who 
are campaigning for justice.  He rightly said that the Tánaiste was in the House this morning for 
a Commencement matter when he outlined that, as Tánaiste and Minister for Foreign Affairs 
and Trade, he is actively engaging with the British Government�  He has spoken to the Secre-
tary of State for Northern Ireland, Karen Bradley, about the issue�  To quote from his speech 
this morning, he has, “consistently underlined to the British Government that the Dáil motions 
represent the consensus political view in Ireland that an independent, international judicial re-
view of all the relevant documents is required to establish the full facts of the Dublin-Monaghan 
atrocities�”  The Tánaiste has been very clear on that�  I thank Senator Boyhan for his remarks�  
The Government is not opposing the Private Members’ motion this afternoon, as the Senator 
knows, and we will have that debate later on�  Again, it is important that we ascertain all of the 
facts and that justice prevails at all times.

Senator Mulherin raised the very important issue of home care packages in Mayo and the 
length of waiting times�  The pertinent point she makes is that the HSE has the information and 
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that people should not have to wait an inordinate length of time for funding or for a place to 
be allocated because it has ramifications in that there are people in beds in hospitals who are 
depriving other people of access to the system when they could be at home or in a transition or 
step-down facility�  The point the Senator makes is very valid�

Senator Gavan raised the issue of Catalonia�  There was a motion before the Seanad Com-
mittee on Procedure and Privileges in the name of Senator Gavan’s party leader�  It is under 
review�  On the point he makes on the new arrangement now in place in Catalonia, as I said 
earlier it is important that people are allowed to express a different viewpoint, to protest in a 
peaceful democratic manner and to have their voice heard�  I have always been supportive of 
that�  I hope the issue in Catalonia is resolved�  I know Mr� Puigdemont is not under arrest�  I 
think he is still in Germany�  Is he?

16/05/2018M01100Senator  Paul Gavan: He is still in Germany�

16/05/2018M01200Senator  Jerry Buttimer: It serves us all well for democracy to be in action and to let de-
mocracy work�  The issue is evolving but it is important that people are allowed to express their 
viewpoints in a peaceful democratic manner�

Senator Feighan raised the issue of the Good Friday Agreement�  I commend him, Senator 
Lawless and other Members of the House who were in Washington DC last week for raising the 
issue and highlighting the progress that has been made, but also for highlighting the issues of 
the undocumented Irish, the Good Friday Agreement and the need to continue trying to resolve 
the deficit in Stormont and to ensure we have an Assembly back functioning.  I am disappointed 
that Senators Norris and Feighan have not been invited to the royal wedding�  They would have 
been wonderful ambassadors for this House�

16/05/2018M01300Senator  Paul Coghlan: We are all disappointed for them�

16/05/2018M01400Senator  Catherine Noone: There is still time�

16/05/2018M01500Senator  David Norris: I did get to Princess Anne’s 60th birthday party in Buckingham 
Palace�

16/05/2018M01600Senator  Jerry Buttimer: I am impressed at Senator Norris’s ability to recall that there was 
an ESB strike during Princess Margaret’s wedding�

16/05/2018M01700Senator  Paul Gavan: Up the workers�

16/05/2018M01800Senator  Jerry Buttimer: I never thought I would hear Senator Gavan welcoming a royal 
wedding to end a strike�

16/05/2018M01900Senator  David Norris: It did not end the strike, it was only temporarily suspended�

16/05/2018M02000An Cathaoirleach: We do not want the Order of Business to disintegrate�

16/05/2018M02100Senator  Jerry Buttimer: I wish Meghan and Harry every success on Friday�

16/05/2018M02200Senator  David Norris: Hear, hear�

16/05/2018N00100Senator Jerry Buttimer: Married life is good; I can vouch for that�  

In response to Senators Norris and Feighan, I am told by my good friend, Senator McFad-
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den, that Marks and Spencer is advertising a commemorative box of biscuits for the royal wed-
ding, so perhaps we can present a box to both Senators next week�  I hope that those who are 
watching the royal wedding enjoy it.

I have replied Senator Swanick’s remarks already�  

I am happy to accept Senator Devine’s amendment to the Order of Business, and I thank her 
for putting it before us�

16/05/2018N00200An Leas-Chathaoirleach: Senator Máire Devine has moved an amendment to the Order of 
Business: “That No� 12 be taken before No� 1�”  The Leader has indicated that he is prepared to 
accept this amendment�  Is the amendment agreed?  Agreed�

Order of Business, as amended, agreed to�  

16/05/2018N00400Mental Health (Capacity to Consent to Treatment) Bill 2018: First Stage

16/05/2018N00500Senator  Máire Devine: I move:

That leave be given to introduce a Bill entitled an Act to amend the Mental Health Act 2001 
and for that purpose to provide for the right of minors over the age of 16 to consent to mental 
health treatment and to provide for related matters� 

16/05/2018N00600An Leas-Chathaoirleach: Is there a seconder?

16/05/2018N00700Senator  David Norris: I second the proposal�

16/05/2018N00800Senator  Máire Devine: I thank Senator Norris�

Question put and agreed to�

16/05/2018N01000An Leas-Chathaoirleach: When is it proposed to take Second Stage?

16/05/2018N01100Senator  Máire Devine: I have thought long and hard about it and I believe we should take 
it next Tuesday, 22 May 2018�

16/05/2018N01200An Leas-Chathaoirleach: Is that agreed?  Agreed�  I hope the Senator has not exhausted 
her thought processes�

Second Stage ordered for Tuesday, 22 May 2018�

Sitting suspended at 12.35 p.m. and resumed at 12.45 p.m.

16/05/2018O00100Criminal Justice (Corruption Offences) Bill 2017: Committee Stage

Sections 1 to 16, inclusive, agreed to�
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SECTION 17

16/05/2018P00200Acting Chairman  (Senator  Diarmuid Wilson): Amendment No� 1 is in the names of 
Senators McDowell and Boyhan�

16/05/2018P00300Senator  Victor Boyhan: I move amendment No� 1:

In page 17, between lines 3 and 4, to insert the following:

“(1) The District Court may try summarily a person or body corporate charged with a 
summary or indictable offence under this Act if—

(a) the Court is of opinion that the facts proved or alleged constitute a minor offence 
fit to be tried summarily,

(b) the accused, on being informed by the Court of his, her or its right to be tried with 
a jury, does not object to being tried summarily, and 

(c) the Director of Public Prosecutions consents to the accused being tried summarily 
for the offence.”.

I welcome the Minister and his officials to the House.  On the previous occasion, I indicated 
that I had some concerns about this issue and therefore this amendment should not come as a 
surprise�  I spoke to a number of people in both Houses about the Bill and I also sought indepen-
dent advice, although not legal advice, on the matter�  I came away with the view that in terms 
of the importance of this issue, politicians cannot be above the law�

16/05/2018P00400Senator  David Norris: The Senator is on the wrong amendment�

16/05/2018P00500Senator  Victor Boyhan: We are on section 17(4)-----

16/05/2018P00600Acting Chairman  (Senator  Diarmuid Wilson): We are dealing with section 17, amend-
ment No� 1�

16/05/2018P00700Senator  David Norris: It is about the District Court�

16/05/2018P00800Senator  Victor Boyhan: Senator Norris is calling me for-----

16/05/2018P00900Senator  David Norris: For amendment No� 1�

16/05/2018P01000Senator  Victor Boyhan: I am sorry�  I am with the Senator now�  It is amendment No� 1, 
line 4�

16/05/2018P01100Acting Chairman  (Senator  Diarmuid Wilson): It is in the Senator’s name and that of 
Senator McDowell�

16/05/2018P01200Senator  David Norris: It is about the District Court summarily trying-----

16/05/2018P01300Senator  Victor Boyhan: The Senator is right�  I thought he was going to that�

16/05/2018P01400Senator  David Norris: That is what we are going to�  It is about the District Court�  The 
Senator proposed that�

16/05/2018P01500Senator  Victor Boyhan: Yes�
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16/05/2018P01600Acting Chairman  (Senator  Diarmuid Wilson): Does Senator Boyhan wish to speak on 
it?

16/05/2018P01700Senator  Victor Boyhan: Yes�  I wish to speak on both amendments but I will deal with 
this one�

16/05/2018P01800Acting Chairman  (Senator  Diarmuid Wilson): Amendment No� 1 is being taken on its 
own�  The Senator has moved it and he can speak on it�

16/05/2018P01900Senator  Victor Boyhan: I am sorry�

16/05/2018P02000Acting Chairman  (Senator  Diarmuid Wilson): No problem�

16/05/2018P02100Senator  Victor Boyhan: I had two amendments next to each other�  This amendment, 
which I will quote to ensure there is no ambiguity, is to section 17, and reads as follows:

On page 17, between lines 3 and 4, to insert the following:

“(1) The District Court may try summarily a person or body corporate charged with a 
summary or indictable offence under this Act if—

(a) the Court is of opinion that the facts proved or alleged constitute a minor offence 
fit to be tried summarily,

(b) the accused, on being informed by the Court of his, her or its right to be tried with 
a jury, does not object to being tried summarily, and 

(c) the Director of Public Prosecutions consents to the accused being tried summarily 
for the offence.”.

The aim of this amendment is simple�  It is to ensure that if an accused is prosecuted for an 
offence under this Act, the accused has the option to elect for a jury trial.  As the Bill stands, if 
a person or body corporate is prosecuted for an offence under this Act on a summary basis, in 
other words, where the maximum custodial sentence is 14 months, that criminal trial would be 
heard before a District Court judge.

Many people may say the offences will have lesser penalties and that this is an efficient way 
for a crime to be prosecuted.  It is already the case that for certain theft and fraud offences an 
accused can elect to have his or her trial heard by a jury even when prosecuted on a summary 
basis.  I cannot see how offences prosecuted under a corruption Act are any less consequential 
than theft and fraud offences.

I recognise that the Minister wishes to have this Bill passed by June�  I want to facilitate that 
but when it comes to a person’s liberty and ensuring he or she receives a fair trial, we have to be 
extremely careful that in our collective desire to ensure no person is above the law, we do not 
lose sight of due process�  I am interested in hearing the Minister’s response on the amendment�

16/05/2018P02200Senator  David Norris: I support this amendment for the reasons Senator Boyhan, my col-
league and friend, has stated but also because the significant elements are met within the Bill.  
First, we have to have the court deciding that it is a sufficiently minor offence to be tried in this 
manner�  Second, we have to have the agreement of the accused and the co-operation of the 
Director of Public Prosecutions, DPP.  There will be no conflict here and it seems to me to be 
the reasonable thing to do and it also follows the tradition of the treatment of other offences in 
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a similar manner�

16/05/2018P02300Senator  Niall Ó Donnghaile: I wish to reiterate what has been said�  I am happy to support 
the amendment, which allows for a District Court to hear the case and still affords protections 
to the person against whom the case is being taken.  It may also take pressure off the higher 
courts, which is a positive move�  I am willing to listen to the Minister if he comes back with an 
argument against it but I believe this move would be a welcome one�

16/05/2018P02400Minister for Justice and Equality  (Deputy  Charles Flanagan): I thank Senators Boy-
han, Norris and Ó Donnghaile for their comments�  As has been said, the amendment relates to 
section 17 of the Bill to provide for a right of election for an accused to be tried summarily�  It 
is a similar approach to that which is being taken in section 2 of the Criminal Justice Act 1951 
and section 53 of the Criminal Justice (Theft and Fraud Offences) Act 2001, but the key dif-
ference is that the provisions in those Acts relate to offences that are specified in various items 
of legislation to be triable on indictment only.  The provision, therefore, gives jurisdiction to 
the District Court to try summarily what would otherwise have been an indictable offence and 
therefore subject to a trial by jury.

The amendment proposed by Senator Boyhan does not sit neatly with the provisions of this 
Bill as currently constructed�  It already provided for proceedings to be tried summarily or on 
indictment.  This approach to the construction of offences, which is known as a hybrid offence, 
has been widely used in the Statute Book for the past decade or more�  It appears what Senator 
Boyhan wishes to achieve, supported by Senator Norris, is that an accused would have a right to 
object to being tried summarily in a given case in which instance the DPP would make a deci-
sion on whether to try the accused for the offence on indictment.

While I appreciate the importance of trial by jury in our legal system, it has long been ac-
cepted that minor offences can and should be tried in the absence of a jury.  For practical rea-
sons, and often for other reasons, it would be an offence of a more minor nature that would be 
accepted by the prosecution pre-trial�  The important thing is to balance the rights of the accused 
persons with the effective and efficient administration of justice.  The Constitution provides 
only that minor offences be tried summarily in the absence of a jury.

In drafting the Bill I have given careful consideration to the construction of offences and I 
am happy that the approach in the Bill is the best way forward�  If the Director of Public Pros-
ecutions elects to try an offence summarily, the court must still accept jurisdiction and will only 
do so if the offence is a minor offence.  The Supreme Court, in the case of Reade v. Reilly, has 
expressed the clear view that an election by the DPP to try a case summarily does not bind the 
District Court to do so and explained that this was to ensure that the rights of an accused to a 
trial by jury for a non-minor offence would not be unduly interfered with.

As I mentioned previously, the provisions in section 2 of the Criminal Justice Act 1951 and 
in section 53 of the Criminal Justice (Fraud and Theft Offences) Act 2001 relate to indictable 
offences only, not hybrid offences as we have provided for in this Bill.  Even in the wording 
of the amendment as proposed, it is clear that it does not make sense in the context of what in 
effect is a hybrid offence.  For example, the amendment states that the District Court may try 
summarily a person or body corporate charged with a summary or indictable offence, essen-
tially providing that a summary offence may be tried summarily, which seems to be an obvious 
statement of fact�
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I see where the Deputy is coming from but having regard to the construct of the Bill, I am 
not prepared to accept his amendment because the consequences have not been fully consid-
ered�  I know Senators feel strongly about it�  It was not an issue that arose in the context of Dáil 
proceedings but I ask Senators, having regard to our carefully constructed body of criminal law 
and the long-established practice and procedure in the courts for summary offences, indictable 
offences and the hybrid offence we are dealing with now, to leave matters as they are.

1 o’clock o’clock16/05/2018Q00100Senator  David Norris: The Minister, as always, has been very courteous 
in his reply�  However, I put it to him that this amendment was prepared by Senator Michael 
McDowell, who is a leading senior counsel, a former Attorney General and a person who has 
very long experience in the criminal courts�  He he knows what he is doing�  With the greatest 
respect, he is not here�

16/05/2018Q00200Deputy  Charles Flanagan: Where is he?

16/05/2018Q00300Senator  David Norris: He is probably in court - I would not be surprised - making lots of 
money�

16/05/2018Q00400Senator  Niall Ó Donnghaile: Not as much as the Senator got-----

16/05/2018Q00500Acting Chairman  (Senator  Diarmuid Wilson): Allow Senator Norris to continue with-
out interruption�

16/05/2018Q00600Senator  David Norris: I made a lot money along with what he made when I took on the 
press for all the lies they told about me in the presidential election�  I won ten libel actions, 
which was absolutely wonderful�

16/05/2018Q00700Acting Chairman  (Senator  Diarmuid Wilson): Thank you, Senator�

16/05/2018Q00800Senator  David Norris: The Minister’s reply is intellectually confused�  He talks about the 
accused person and so on.  It is not just the accused who is involved.  There must be three areas 
of consent.  The first is that the court must be of the opinion in this respect.  That is the first 
hurdle� The second is that the accused agrees with this and thinks it is in his or her interest to 
do so�  The third is that we have the agreement of the Director of Public Prosecutions�  These 
are all points the Minister raised, as if the Director of Public Prosecutions was offended, taken 
aback or did not agree with this�

Agreement is contained in the amendment�  It includes the agreement of the accused and the 
consent of the court�  All these matters, which the Minister raised quite appropriately, are all met 
by the amendment�  This is a good amendment, it stands in that respect and I do not accept the 
intellectual thrust of the Minister’s argument�

16/05/2018Q00900Senator  Victor Boyhan: I echo what Senator Norris has said�  Senator McDowell cannot 
be here because he has other matters to which to attend today�  He is fully aware and supportive 
of this amendment�  He has a very learned and legal mind and he is a former Attorney General, 
a former Minister for Justice, a former Tánaiste and a former Cabinet Minister�

16/05/2018Q01000Senator  David Norris: And a current Senator�

16/05/2018Q01100Senator  Victor Boyhan: If the Minister will not support the amendment on this Stage, will 
he consider it for the next Stage?  That is a reasonable and fair request�  In the meantime we will 
have more advice from more learned gentlemen and women in this area�
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16/05/2018Q01200Senator  David Norris: On the next occasion we might have Senator McDowell here�

16/05/2018Q01300Senator  Victor Boyhan: If the Minister is agreeable, we may deal with the amendment on 
Report Stage�

16/05/2018Q01400Acting Chairman  (Senator  Diarmuid Wilson): Senator Leyden indicated he wishes to 
speak to this amendment but he before he does so, I take this opportunity to welcome to the 
Public Gallery officers, members and friends of the Athleague branch of Comhaltas Ceoltóirí 
Éireann with renowned musicians and singers�  I understand they are guests of the Senator and 
that his wife, Mary, and son, Conor, of Castlecoote Lodge bar and replica Dáil and Seanad 
lounge in County Roscommon are also here�  They are very welcome to the House�  I take this 
opportunity to point out that there is tradition that when one is a guest, one does not have to pay 
for anything and that applies to the members of the visiting party�

16/05/2018Q01500Senator  Niall Ó Donnghaile: Is the Acting Chairman speaking for himself?

16/05/2018Q01600Acting Chairman  (Senator  Diarmuid Wilson): They are all very welcome to the House 
and I hope they enjoy their visit.

16/05/2018Q01700Senator  David Norris: Well done�

16/05/2018Q01800Acting Chairman  (Senator  Diarmuid Wilson): I call Senator Leyden to speak to amend-
ment No� 1�

16/05/2018Q01900Senator  Terry Leyden: I agree with that proposal�

Senator Clifford-Lee, who is our spokesperson on justice, outlined the position regarding 
the Bill and the fact that we are supporting it�  We have great respect for Senator Boyhan, who 
is a great colleague, and we support his amendments in most cases�  However, in this particu-
lar case we are not supporting his amendment because we are anxious that this Bill would go 
through as quickly as possible�

16/05/2018Q02000Senator  David Norris: A vote would only delay it by a few minutes�

16/05/2018Q02100Acting Chairman  (Senator  Diarmuid Wilson): Allow Senator Leyden to continue with-
out interruption�

16/05/2018Q02200Senator  Terry Leyden: We are in favour of the Bill, in principle, and we will be support-
ing it�  With respect to a former eminent senior counsel, he is here as a Senator, not as a senior 
counsel�  His opinion and our opinions are equal in this House�  I could not say that in respect of 
the Four Courts�  He would have a superior approach there compared to us�  I respect that is his 
opinion but the opinion of our spokesperson is quite clear, namely, that we are not supporting 
the amendment in this case�

I commend the Minister on the work he is doing�  I concur with Senator Norris that he is 
courteous in coming to this House�  He was in Castlerea a week ago and the normal procedure 
is that a Senator who represents the area would be invited to such events� 

16/05/2018Q02300Acting Chairman  (Senator  Diarmuid Wilson): I do not see any reference to this in the 
amendment�

16/05/2018Q02400Senator  Terry Leyden: I apologise; I told our guests to turn off their mobile phones but I 
did not take my own advice�  The Minister came to Castlerea in Roscommon and I am not very 
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offended but I was not invited to any of the Minister’s events.  Knowing the Minister when he is 
outside the House, I was frankly surprised by that�  He was in my area, which I have represented 
for-----

16/05/2018Q02500Senator  David Norris: Stop fishing for invitations.

16/05/2018Q02600Acting Chairman  (Senator  Diarmuid Wilson): Senator Leyden, we are dealing with 
amendment No� 1�

16/05/2018Q02700Senator  Terry Leyden: I was very encouraged by the fact that the Minister spoke about 
the possible reopening of the Tarmonbarry Garda station, which is on the crossing of the River 
Shannon-----

16/05/2018Q02800Senator  David Norris: That is frightfully relevant�

16/05/2018Q02900Senator  Terry Leyden: It is very relevant to me and to the people of Roscommon�

16/05/2018Q03000Acting Chairman  (Senator  Diarmuid Wilson): Senator Leyden, please�

16/05/2018Q03100Senator  Terry Leyden: The Minister will be aware of a major robbery that took place in 
Strokestown�  The bank was robbed and those involved went across the River Shannon without 
being stopped�  Nobody stopped them�

(Interruptions).

16/05/2018Q03300Senator  Terry Leyden: There is a Garda station in Tarmonbarry and I appeal to the Min-
ister to reopen it�  We would be equal then in this respect to the area covered by the Minister, 
Deputy Ross, when he opens Stepaside Garda station in Dublin, which is not a priority�

16/05/2018Q03400Senator  David Norris: May I have an opportunity to speak about the reopening of Fitzgib-
bon Street Garda station?

16/05/2018Q03500Acting Chairman  (Senator  Diarmuid Wilson): Certainly not�  Resume your seat�

16/05/2018Q03600Senator  David Norris: Oh dear�

16/05/2018Q03700Senator  Lorraine Clifford-Lee: What about Rush Garda station?

16/05/2018Q03800Acting Chairman  (Senator  Diarmuid Wilson): I call the Minister if he wishes to add 
anything further to his reply to the amendment�

16/05/2018Q03900Deputy  Charles Flanagan: I acknowledge what Senator Boyhan said in reply to my sub-
mission of defence on the amendment�  I certainly mean no disrespect to Senator McDowell 
regarding the fact that he is not here�  I  want to dissociate myself from the comments of Sena-
tor Norris as to where Senator McDowell might be�  However, I acknowledge what Senator 
Boyhan said�  I would be pleased to go along with his suggestion that he would leave the matter 
over until Report Stage.  That would allow for further reflection and further work to be done.  
In that regard, I agree with Senator Leyden regarding the need to obviate a total restructuring 
of this important legislation�  I understand we are all keen to ensure there is no further delay in 
preparing the Bill for Report Stage�

As Senators will be aware, there are a number of international organisations interested in 
ensuring the enactment of this important legislation�  I want to avoid delays, where possible, but 
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I want to ensure that if the Seanad can improve the Bill in any way that it does so�  In that regard, 
I would be very happy to consult the Office of the Director of Public Prosecutions and the Of-
fice of the Attorney General in advance of Report Stage where the matter can be resumed, and 
perhaps in the presence of Senator McDowell, to which some deference has already been made�

I would say to Senator Leyden, and I am conscious to remain within the confines of the 
debate, that I missed him on my visit to Roscommon�

16/05/2018Q04000Senator  Niall Ó Donnghaile: There you go�

16/05/2018Q04100Deputy  Charles Flanagan: I would be very happy to invite the Senator to any further 
meetings that I arrange in Roscommon requiring my presence�

16/05/2018Q04200Senator  Terry Leyden: I thank the Minister for that�

16/05/2018Q04300Deputy  Charles Flanagan: The last time I was in Roscommon at official functions, of 
which there are many, I also missed the Senator, but I had the pleasure of the company of his 
daughter who has had a very successful year as cathaoirleach of Roscommon County Council�  
I wish her well for the remainder of her term�

My colleague, Senator O’Mahony, has been in contact with me also regarding some Garda 
stations in the west, not too far from his own neck of woods, if I can use such an expression�  
I am pleased to inform the House that Ballinlough Garda station is in the course of refurbish-
ment�  I am very keen, having visited Roscommon, to have this Garda station refurbished to 
the highest quality at the earliest opportunity�  I am aware of the situation in Tarmonbarry�  I 
am aware of the traffic issues in Tarmonbarry and I would be happy to consult bilaterally with 
the Senator on that.  I hope a form of resolution can be found to what is a challenge, subject to 
the availability of resources�  I am always pleased to take representations from Senator Leyden�  

I acknowledge the Senator’s support of the Bill and of the Government’s stance towards this 
amendment, but I hope Senator Norris will accede to Senator Boyhan’s proposal that we will 
reflect further on amendment No. 1 and resume on it on Report Stage.

16/05/2018Q04400Senator  David Norris: Absolutely�

16/05/2018R00100Acting Chairman (Senator Diarmuid Wilson): We will confine ourselves to the actual 
Bill from now on with everybody’s co-operation�

Amendment, by leave, withdrawn� 

16/05/2018R00300Senator  Victor Boyhan: I move amendment No� 2:

In page 18, lines 16 to 22, to delete all words from and including “other” in line 16 down 
to and including line 22�  

I noted Senator Leyden’s intervention stating that Fianna Fáil will be supporting the Bill�  
I am supporting the Bill�  I am reminded of what the Taoiseach said in his only address to this 
House�  He spoke of our role and said that he wished to see more legislation�  We are redundant 
if we do not deal with this�  There is very little legislation coming through this House at the 
moment - that unfortunately is the way the pipeline is�  The Taoiseach appealed to us to actively 
and rigorously pursue and scrutinise legislation�  That is the primary function of this House�  

Senator Leyden has now left the Chamber, having made his statement that Fianna Fáil is 
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supporting the Bill but would not be supporting the amendment or amendments - I could not 
quite understand�  He has not heard us speak�  In a democracy I like to hear what people have 
to say before I make a call on something�  I have spoken to Fianna Fáil people myself�  While 
it might not have been dealt with in the Dáil, not everything happens in the Dáil�  The Minister, 
Deputy Flanagan, made that point about the previous amendment�  There are some enlightened 
people in here who have a different view on things.  We saw it differently.  

I am not ruling out Fianna Fáil supporting the next one based on my engagement and con-
versation�  I took the trouble to send this to Deputy Micheál Martin this morning before I left 
here�  I am sorry I did not send it earlier�  Perhaps I should have used some more of my lobbying 
skills to meet him and some other officials within the party earlier.  Anyway, I will make my 
case here and try to convince people�  Politicians cannot be above the law�  It is that simple�  I 
discussed this issue after the last time this Bill was debated in this House�  I thought about it 
and sought advice�  We need to be very clear�  I am interested to hear what the Minister, Deputy 
Flanagan, has to say.  He did say that he would reflect on it and he may read something into 
the record today that I would be interested to study�  The amendment I have moved pertains to 
section 17(4)�  I will read it out for clarity�  It proposes, on page 18, between lines 16 and 22, to 
delete the following: 

other than an office as—

(i) a member of Dáil Éireann,

(ii) a member of Seanad Éireann,

(iii) a member of the European Parliament who is such a member by virtue of the Euro-
pean Parliament Elections Act 1997, or

(iv) a member of a local authority�

I appreciate there may be divided views in this House and there may even be divided con-
stitutional and legal views and opinions�  It is important, however, that this matter is debated�  
As the Bill stands, there is a provision for a court - after a person has been convicted on indict-
ment and in addition to any custodial or any non-custodial sentence issued - “to make an order 
prohibiting the person from seeking to hold or occupy any office, position or employment as an 
Irish official”.  An “Irish official” is defined in section 2 of the Bill as including:

(d) the Attorney General,

(e) the Comptroller and Auditor General,

(f) the Director of Public Prosecutions,

(g) a judge of a court in the State,

(h) an arbitrator, including any member of an arbitral board, panel or tribunal, in arbitral 
proceedings governed by the law of the State,

(i) a member of a jury in court proceedings (whether civil or criminal) in the State or in 
an inquest held under the Coroners Act 1962,

(j) an officer, director, employee or member of an Irish public body (including a member 
of a local authority),
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(k) any other office holder appointed under an enactment who is remunerated out of 
moneys provided by the Oireachtas and who is independent in the performance of the func-
tions of that office, or

(l) any other person employed by or acting for or on behalf of the public administration 
of the State� 

In Schedule 1 to the Bill, there is an exhaustive list of who is included in the definition of 
“an Irish public body”�  It includes:

(a) a Department of State, including, as respects any particular Department of State, any 
office or body not otherwise standing specified in or under this Schedule in relation to which 
functions are vested in the Minister of the Government having charge of that Department 
of State;

(b) the Office of the President;

(c) the Office of the Tánaiste;

(d) the Office of the Attorney General;

(e) the Office of the Comptroller and Auditor General;

(f) the Office of the Director of Public Prosecutions;

(g) the Office of the Ombudsman;

(h) the Houses of the Oireachtas Service;

(i) the Courts Service;

(j) a local authority;

(k) the Health Service Executive;

(l) the Garda Síochána;

(m) the Garda Síochána Inspectorate;

(n) the Garda Síochána Ombudsman Commission;

(o) the Policing Authority;

(p) the Criminal Assets Bureau;

(q) the National Asset Management Agency;

(r) the Broadcasting Authority of Ireland;

(s) the Irish Human Rights and Equality Commission;

(t) an Bord Pleanála;

(u) the Office of the Director of Corporate Enforcement.

I want to be specific in reading this.  It is important that we set the record right here and that 
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we do not have any distortion or misunderstanding when we leave here and suddenly ask what 
are we talking about�  There are only three amendments and as there is time for this business, 
I do not see why we should not be specific and set out our case.  The Schedule continues by 
listing:

(v) a body, organisation or group established---

(i) by or under any enactment (other than the Companies Act 2014), or

(ii) under the Companies Act 2014, in pursuance of powers conferred by or under an-
other enactment, and financed wholly or partly by means of moneys provided, or loans 
made or guaranteed, by a Minister of the Government or the issue of shares held by or 
on behalf of a Minister of the Government;

(w) a company a majority of the shares in which are held by or on behalf of a Minister 
of the Government;

(x) any other body, organisation or group appointed by the Government or a Minister of 
the Government�

Under section 17(5)(a), all these people, the categories of whom are vast in nature, if con-
victed of an offence could be prevented from retaining their position or any other position in any 
of the above bodies or public bodies:

if the court is satisfied that to do so is—

(i) in the interests of justice, and

(ii) in the interests of maintaining or restoring public confidence in the public adminis-
tration of the State�

It is important that these full provisions be read into the record because, crucially, under 
section 17(4)(c), the persons it does not include are:

(i) a member of Dáil Éireann,

(ii) a member of Seanad Éireann,

(iii) a member of the European Parliament who is such a member by virtue of the Euro-
pean Parliament Elections Act 1997, or

(iv) a member of a local authority�

  How can we say that every person is treated equally under the law if, under the broad defi-
nition I have outlined today, effectively a secretary who is convicted for a corruption offence 
could see him or herself prevented for up to ten years for working in any public office, while a 
politician convicted for that same offence could put himself or herself up for election?  I have 
heard the arguments about constitutional conflict and around the Constitution.  The public does 
not always know what politicians are about�  I do not think we can put it down to there being 
constitutional issues in respect of this issue�  If there are, I want to hear them and I want to hear 
them here today�  

If the Minister is constrained by the advice from the Attorney General - as he may say to 
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us, I do not know, and I will not pre-empt what he might say - then I would like to hear what 
the constitutional constraints are�  Equally, if it is the Attorney General’s advice that including 
elected persons within the definition of the public official is unconstitutional, then I think we 
should at least have a discussion about amending the Constitution�  I await the Minister’s re-
sponse and I thank the Members for indulging me in that rather long introduction�  However, it 
was important to put it right for the record of the House� 

16/05/2018R00400Senator  David Norris: I raised this matter first on Second Stage and I spoke to my col-
league and friend, Senator Boyhan, about it and got his support for an amendment�  When I 
raised the issue I was partly relying on a reading of the Government brief, which I misread�  I 
had thought that Members of Dáil and Seanad Éireann had been excluded from the entire opera-
tion of the Bill�  The Minister was very gracious because he did not rub my nose in it�  He said:

Senators Norris and Boyhan stated that public representatives will not be subject to the 
offences or penalties under this Bill.  That is not accurate.  Under the Bill, the only penalty 
that does not apply to public representatives is the prohibition to seek another office in the 
future�  I am happy to debate the detail of this measure in the context of an amendment on 
Committee Stage� 

  We put such an amendment down�  

I should say that I spoke to my assistant, who is absolutely wonderful, and gave her a copy 
of the Bill which I had marked up from page 18, to delete everything from line 16 after “as an 
Irish official” down to line 23. 

However, somehow the amendment that was put down was as follows: “In page 19, to 
delete lines 17 to 23”.  There was a mistake from my office in the page number stated and the 
amendment would not make sense if it related to page 19�  I do not know what happened�  I put 
my amendment in immediately and arguably it should have been the first to be listed, although 
I am very happy for Senator Boyhan to take up the matter� 

We do need a situation where, as Senator Boyhan said, politicians are not above the law�  
Do we really want people in the Dáil or Seanad who have been convicted of corruption?  Do 
we want corrupt politicians in this country?  The public is already very suspicious of politicians 
who have the lowest levels of trust among the public with the exception, I am glad to say, of 
journalists whose rating is even lower, and so they should be.  We already have evidence from 
the other House of people against whom grave suspicions have been raised by various tribunals, 
who were elected and, indeed top the poll, because they are very good constituency workers�  
There was no criminal finding but it does suggest that such a finding could be made against a 
public official.

I remember former Ministers being convicted in the courts and I do not think that they are 
the kind of people we want in Parliament�  I really do not�  Does the Minister want these sorts of 
people in the Dáil or Seanad?  Do we want as Members people who have been convicted of cor-
rupt offences?  On matters such as the Constitution and democracy, the argument holds equally 
well for all the other people who are excluded, it does not operate only for politicians�  This Bill, 
as it stands, is making a special case for politicians�  I would also be interested to know what the 
Fianna Fáil position is and whether it will support this amendment�  I put it to my friends and 
colleagues in Fianna Fáil that they, like everyone else, will be against corruption in Irish public 
life�  Do they want a situation where we are institutionalising it and allow politicians alone to 
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be excluded from the penalties in this legislation?

16/05/2018S00200Senator  Niall Ó Donnghaile: This is a fascinating debate and is a fascinating issue to tease 
out�  There is no doubting the sincerity with which Senator Boyhan and his colleagues have 
brought forward this amendment�  Senator Boyhan is correct that in this House, he is someone 
who engages, who listens, seeks views and guidance and is not dogmatic in the views or pro-
posals he puts forward�

Having listened to the debate, Sinn Féin also has concerns on the constitutionality of this 
amendment�  We may not have to die on a ditch at this point and we can have the opportunity 
now to listen to the various views of Members and the Minister�  

There is a fundamental issue where a culture has prevailed in the politics of this State where 
individuals are regarded as being all right and a bit of a rogue�  There is also a broader question 
of how we as a society think that it is okay to elect someone to political office and public life 
in that case�  I agree with much of what the Senator said�  It is not the case that all the people 
who found themselves in those political positions have not been convicted, but they were in 
the political positions by dint of the people who elected them�  Other legislation and aspects 
of our politics can be examined in the context of how we ensure that the controversies which 
have bedevilled this State, in terms of white collar crime and corruption, can be challenged in 
broader society�  People would then know that there was some transparency around candidates’ 
records or their pasts when they go forward�  I think the Senator is on shaky ground on this and 
that there are questions regarding the constitutionality of such an amendment�  At this stage, I 
am reluctant to support the amendment without having teased those matters out for a later stage�  
I am keen to hear the Minister’s thoughts and those of colleagues�  

I think it is reasonable that if any Member of the Oireachtas or the European Parliament was 
found guilty by a court of law under this Act that he or she would be disbarred from public of-
fice for ten years, and I would suggest that in some cases, ten years would not be enough.  I just 
do not know if we are that far yet but maybe with the Minister’s co-operation and that of others 
we can navigate a way through this which gets the right amendment and goes beyond rhetoric 
to also filter into society.

16/05/2018S00300Senator  Martin Conway: Like Senator Ó Donnghaile, I am fascinated by this debate�  I 
remember in the mid-1990s, having this very discussion as a politics student in UCD when the 
former Member of this House, Senator Maurice Manning, lectured in that Department�  It was 
before any of what we know now had emerged, it would have been in 1993 or 1994.  The first 
time I was ever in the Seanad Chamber was when I visited with my class with Maurice Man-
ning�

Like Senator Ó Donnghaile, I am conflicted in that it is a very good amendment in what it 
seeks to achieve but one can also have miscarriages of justice.  There could be a situation where 
people were convicted of corruption and ten years later, they might be able to prove their in-
nocence and in the meantime, they had been denied the opportunity of seeking a mandate from 
their constituents�  

Democracy is something that we in this country treasure.  It is a difficult matter if the people 
choose to give someone a mandate�  One might argue that a person having been convicted of 
corruption should be banned for life, but on the other hand, if one truly believes in democracy, 
the democratic process and universal suffrage, who am I to say that the person they vote for 
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is not suitable?  I might believe that but the people who vote for this person may not agree�  
Sometimes we have to accept the will of the people�  On Friday week, whatever the result, we 
as politicians will respect and accept the will of the people�

A better way to deal with this issue would be for the people who abhor corruption to put 
candidates up against people who have been found to have been corrupt and for the political 
system not to select candidates who are found to be corrupt�  There is nothing to stop people 
from standing as an Independent but they should not stand as a candidate from a registered 
political party�  

I would be interested in the Minister’s thoughts on this�  The motivation behind the amend-
ment is 100% on the ball, but we have to consider the democratic process, the secrecy of the 
ballot box, the notion of respecting democracy and ultimately accepting - not necessarily re-
specting - a mandate�

16/05/2018T00200Deputy  Charles Flanagan: I thank Senators Boyhan and Norris for coming back to this 
issue, which was referred to at an earlier Stage�  The amendment relates to the provision in sec-
tion 17(4)(c) where a court in imposing a sentence on a person for an offence under the Act may 
make an order which will in essence prohibit that person from seeking to hold or occupy any 
office, position or employment as an Irish official for up to ten years.

I agree with much of what has been said�  It is entirely reasonable to seek to exclude from 
public office somebody found guilty of corruption.  The United Nations Convention against 
Corruption requires Ireland to give due consideration to such a measure�  The penalty may be 
imposed where a court is satisfied as to a number of things.  It is in the interests of justice and in 
the interests of restoring public confidence in the public administration of the State.  However, 
it is the court that must be satisfied.

The Bill as it stands contains a number of exceptions�  It states that nobody should be 
prohibited from seeking office as a Deputy, Senator, Member of the European Parliament or 
member of a local authority�  I understand Senators Boyhan and Norris would like to remove 
these exceptions�  There are sound constitutional reasons for having these exceptions�  I refer to 
Article 16�1 of the Constitution which states:

Every citizen without distinction of sex who has reached the age of twenty-one years, 
and who is not placed under disability or incapacity by this Constitution or by law, shall be 
eligible for membership of Dáil Éireann�

Seanad Éireann is dealt with in Article 18�2 which states:

A person to be eligible for membership of Seanad Éireann must be eligible to become a 
member of Dáil Éireann�

There is a direct relationship and consequence�

I thank Senator Norris for going back to the earlier debate because it is important in consid-
ering where we are here�  I admit there was an element of confusion during the Second Stage de-
bate, as Senator Norris acknowledges�  There was some confusion that the exceptions may only 
apply to politicians�  I want to be absolutely clear about the penalties under the Bill�  Included in 
the penalties are imprisonment; fines; and forfeiting the gift, advantage or consideration.  This, 
of course, applies to all citizens and all residents, including politicians�  Where the penalty is 
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forfeiture of office, this can only apply to State employees, some of whom have been mentioned 
by Senator Boyhan - civil servants, public servants and elected politicians�  However, it will 
not apply to a small number of particular posts listed in the Bill as relevant Irish officials.  I will 
address this when discussing the next amendment, where it may be more relevant�

Where the penalty is prohibition from seeking public office for up to ten years, this again 
can apply to all Irish citizens and residents, including politicians�  Anybody with a corruption 
conviction can be prohibited from seeking employment as a public servant or civil servant, or 
from seeking a particular public post for a period of up to ten years�  The exception here is that 
nobody can be stopped from standing for election as a Deputy, Senator, MEP or member of a 
local authority�  It is not my intention here to unduly interfere with the electoral process�

I have been strongly advised that putting a prohibition order on somebody from seeking 
election would raise constitutional issues�  When the public are voting and a particular candi-
date has a conviction for corruption, this will obviously be a matter of public record�  The voter 
will make a choice on the basis of that record.  I do not accept that a serious corruption offence 
contrary to this legislation would be secret or would be conducted in a way that the electorate in 
any constituency - Dáil or Seanad - would not be aware of this�  It would be a matter of public 
record and I have no doubt that the issue would be very much in play in an election campaign 
for the Dáil, Seanad, European Parliament or whatever�

Where the penalty is forfeiture of office, it can and does apply to elected politicians - Depu-
ties, Members of the European Parliament, members of a local authority and Senators�  The 
difficulty arises at the following or subsequent election at which that person may wish to seek 
an electoral mandate�  That is where the issue of the Constitution comes into play�

16/05/2018T00300Senator  Victor Boyhan: I have heard what the Minister has said and I know the dilemma 
he faces�  I asked him about constitutional issues and if he had the Attorney General’s advice he 
might share that with us�  He did not refer to the Attorney General in his response, which is fair 
enough�  I do not expect him to tell us things he cannot tell us; he is constrained in what he can 
say here�  However, everyone has to be held to account equally before the law whether they are 
citizens or politicians - I do not wish to draw any distinction between them�

I am somewhat disappointed that so few Members are present; they may have other busi-
ness to attend to�  I have heard what some of the Senators have said�  It is a sensitive issue and 
needs those from all parties and none to look at it, but the current situation is not good enough�  

I draw Members attention to the Oireachtas Library and Research Service digest on the 
Criminal Justice (Corruption Offences) Bill 2017.  The team in the Oireachtas Library and Re-
search Service do a great job.  I do not know how many people use them, but I use them every 
day�  I rely on their independent validation and scrutiny of legislation�  It is a real tool to assist 
us in our work�

An appendix at the end of the digest draws attention to the international anti-corruption 
conventions, the United Nations Convention against Corruption, the Council of Europe Con-
ventions on Corruption, Civil Law Convention on Corruption, the OECD Convention on Com-
bating Bribery of Foreign Public Officials in International Business Transactions and a range of 
others�  It deals with the requirements in the conventions we have signed up to�

When reading the digest, I wondered if we have forgotten about the recommendations from 
the report of the Mahon tribunal�  Have we learned anything from that tribunal?  Have we stud-
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ied all the politicians who were hauled before that tribunal?  I accept there were ramifications 
for some and others for various reasons got off.  There were reviews and subsequently other 
decisions were made�  We spent a lot of money and saw many politicians appear before the 
Mahon tribunal over irregularities�

Are these people suitable to be in public office?  The Minister is telling me it is acceptable 
to allow them to run in a general election and the people will know�  The people do not know a 
lot of things about a lot of politicians - including some who are in here�  They do not necessarily 
need to know.  There are people who have a considerable amount of money and can well afford 
to fund very successful advertising and propaganda campaigns to promote themselves�  All this 
gets a bit lost�  There is an old expression that this morning’s newspaper wraps tonight’s chips�  
If a year or two pass between an offence and an election, people can forget.  They are hooked 
in by promises�  I am not sure we are sending out the right message�  I started my contribution 
by saying members of the public are held equal before the law and I mentioned that politicians 
could not be above the law�  That is what the perception will be�  That is what I am taking away 
from it�  The Mahon tribunal discussed it�  We know what international best practice is�  I un-
derstand the Minister’s dilemma and if he is telling me there are constitutional problems, we 
need to consider amending the Constitution�  If the Minister is stating we are constrained by the 
Constitution and if the Constitution is not serving us well, perhaps that is another constitutional 
amendment that should be on the list of proposals the Government might consider putting to 
the people�  I am not prepared to accept as a Member of the House, however, what the Minister 
proposes in this Bill�  If the Government comes back and says there is an anomaly or problem 
and that we are constrained by the Constitution, that is fair enough�  If it is the case, however, 
let us do something about it.  Let us identify it as a difficulty and do something.

I came to the House today to decide to call a vote on this but I am not going to�  I have heard 
what the Minister has said and I have heard the Senators who have spoken�  However, I ask 
that we come together�  This is an appeal to the House and to the Dáil�  I ask that we look at 
this again on the next Stage and come up with something better than this�  This does not go far 
enough in my view but, ultimately, that is a matter for Members to decide�  The Members here 
will debate this issue in the coming days in the media�  I have no doubt about that�  Ultimately, 
we will have to make our own cases and say where we stand on this issue�  I will continue to 
be active on this�  I will take it to Government and to others�  I will put pen to paper this very 
day and write to a number of people, including the Taoiseach, to ask that this particular matter 
be given a focus�  As I understand it and having regard to what the Minister has said today, this 
does not go far enough�  Every Member of the Oireachtas of all parties and none must address 
this issue�  We must be frank and honest and put appropriate legislation in place�  Therefore, I 
ask the Minister to reflect on this as he said he would with the previous amendment and bring 
this back on Report Stage to see what can be done�  In the meantime, I make the commitment 
that I will not be found wanting in lobbying and engaging with all political groupings in the 
Houses and in government to see if we can revisit this particular issue�

16/05/2018U00200Senator  David Norris: I am interested in the fact that the Minister quoted the Constitution 
and referred to incapacity by law�  This covers our amendment�  There is clearly an incapacity 
by law where somebody has been judged by a court to have no moral compass whatever.  One 
rotten apple can spoil a whole barrel�  Do we really want people without a moral compass in 
Seanad Éireann or Dáil Éireann?  I will go a little further�  I understand, albeit the Minister may 
be able to clarify the point, that people convicted of murder can stand for Parliament�  People 
convicted of child sexual abuse can stand for Parliament�  I do not think they should be able to 
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either�  They should be excluded from the political process and that should be part of the attitude 
we take to these very serious offences.  Do we want murderers and child sex abusers to have this 
capacity?  I am usually pretty left wing but on this I am fairly right wing�  I would also change 
“may” to “shall”�  The court should impose this sanction on someone convicted of corruption�  
I ask the Minister to think again and to reflect further on the matter, on the basis that incapacity 
by law can also be interpreted to include someone with no moral compass whatever and who 
has been so found by a court of law�

16/05/2018U00300Deputy  Charles Flanagan: I am happy to reflect further along the lines Senator Boyhan 
indicates�  However, I am very much constrained by the Constitution�  I am not of the view that 
this is a matter that should be put to the people by way of an early constitutional referendum�  
The programme for Government includes a full schedule of referendums and I would rather not 
introduce a new one into the public arena at this stage on this issue�  With that in mind, I am 
constrained by the current constitutional position�  However, I am keen to see what further re-
flection by myself, my officials, my legal advisers and the Office of the Attorney General might 
produce with a view to allaying the concerns of Senator Boyhan and others�

I am concerned, however, by any suggestion on the part of elected Members to formulate 
groups of persons who would be ineligible for membership of Parliament and which could be 
expanded and developed by way of a majority vote in the Houses at any future time.  I would 
not subscribe to that.  It is not a matter for us.  I believe firmly that we should leave the issue of 
penalties entirely in the hands of the independent Judiciary�  Introducing legislation here which 
might exclude murderers and sex offenders today could extend to any person or group in future.  
That might very well strike at the heart of our democracy�  I would certainly caution against 
that�  I understand that Senator Boyhan is disposed to withdraw the amendment�  While I will 
give the matter further consideration, I am constrained by the Constitution and will come back 
to the Seanad within that framework�

16/05/2018U00400Senator  Victor Boyhan: I have heard what the Minister has said�  I want to be construc-
tive�  One gets things done when one is constructive�  It is as simple as that�  However, it is im-
portant to look back at the recommendations in the Mahon report, some of which the Minister 
is addressing in his justice portfolio and some of which are being addressed by the Minister 
for Housing, Planning and Local Government, Deputy Eoghan Murphy, who is, to be fair, do-
ing a great deal on the planning side�  Hopefully, all of the Mahon recommendations will be 
implemented�  One of the matters agreed under the programme for Government is to implement 
those recommendations in full�  In fairness, great progress has been made by both Departments, 
which I acknowledge�

The Minister put a nail on something here today.  He identified that he is constrained by 
the constitutionality around all of this and I accept that�  I understand the separation of powers 
and fully acknowledge and respect all that goes with it�  However, if it is necessary to have a 
constitutional referendum to root out the potential contamination of having such people com-
ing into political life, it would be a good one�  It will be a topical question and one in respect of 
which I will hone my skills in the coming weeks�  I will advocate on this�  If the advice is that 
there is a constitutional impediment in this regard, I will go on a crusade on this matter and will 
contribute to the debate in the public domain�  I will orchestrate people to at least have a debate�  
Debate is always a healthy thing in democracy�

The Minister has told the House today that there are constitutional constraints and issues 
around this�  I respect and acknowledge that fully�  The Minister is a lawyer and has vast experi-
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ence in this area�  I acknowledge and respect that too�  I thank the Members who have contrib-
uted to this debate, which has been a positive one�  While there have been very few Senators 
here to engage in it, the debate has been very positive�  Hopefully, we can meet and chat with 
the Minister’s officials, with his support, before the next Stage to see what can be achieved.  I 
acknowledge the Minister’s contribution and am happy to withdraw the amendment based on 
the case he has made�

16/05/2018U00500Deputy  Charles Flanagan: I will make two final points very briefly.  I do not want a 
misunderstanding to emanate from the House today�  I state again that what we have under the 
Bill is a penalty of forfeiture of office.  It will be possible for the courts to order that someone 
forfeit his or her seat in Parliament as a result or consequence of wrongdoing�  That is, again, 
a consequence of the legislation we are bringing forward after the Mahon tribunal�  Senator 
Boyhan was right to refer to the Mahon tribunal, but the very essence of this legislation is as a 
direct result of its recommendations, with at least eight recommendations being provided for in 
the legislation�

I assure Senators that extensive consultation has taken place within the Department and in-
volving the Department of Housing, Planning and Local Government�  Senators are aware that 
Department has responsibility for electoral law and, ultimately, it was a policy decision to apply 
the exclusion at 17(4)(c) to all elected offices for reasons of consistency.  We will come back to 
this at a later stage, and I acknowledge the withdrawal of the amendment�

Amendment, by leave, withdrawn�

16/05/2018V00300Senator  David Norris: I will not move amendment No� 3 because it is a nonsense�  There 
was confusion between my office and the Bills Office, and what is down as an amendment is 
complete nonsense�

Amendment No� 3 not moved�

Section 17 agreed to�

Sections 18 to 34, inclusive, agreed to�

Schedules 1 and 2 agreed to�

Title agreed to�

Bill reported without amendment�

16/05/2018V01100Acting Chairman  (Senator  Diarmuid Wilson): I thank colleagues for their co-operation 
in dealing with Committee Stage and I thank the Minister, Deputy Flanagan�  When is it pro-
posed to take Report Stage?

16/05/2018V01200Senator  Martin Conway: Next Tuesday�

16/05/2018V01250Acting Chairman (Senator Diarmuid Wilson): Is that agreed?  Agreed�

Report Stage ordered for Tuesday, 22 May 2018�
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2 o’clock16/05/2018W00100Mental Health (Amendment) Bill 2017: Report and Final Stages

16/05/2018W00200An Leas-Chathaoirleach: I remind Senators that a Senator may speak only once on Report 
Stage, except the proposer of an amendment who may reply to the discussion on the amend-
ment�

Amendment No� 1 is a Government amendment�  Amendments Nos� 1 to 4, inclusive, 7 and 
9 to 12, inclusive, are related�  Amendment No� 3 is consequential on amendment No� 7, amend-
ment No� 4 is consequential on amendment No� 10 and is a physical alternative to amendment 
No� 3, amendment No� 10 is a logical alternative to amendment No� 7 and a physical alternative 
to amendment No� 9�  Therefore, amendments Nos� 1 to 4, inclusive, 7 and 9 to 12, inclusive, 
may be discussed together�

Government amendment No� 1:

In page 3, lines 5 to 7, to delete all words from and including “to” where it secondly oc-
curs in line 5 down to and including “patients” in line 7 and substitute “to make further and 
better provision relating to the treatment of persons”�

16/05/2018W00400Minister of State at the Department of Health  (Deputy  Jim Daly): I thank Members for 
facilitating Report and Final Stages of the Bill�  I will outline the context arising from Commit-
tee Stage of the Bill�  These amendments have been grouped together as amendments Nos� 7, 9 
and 10 relate to section 4 and provide for guiding principles for children�  Amendments Nos� 1 
to 4, inclusive, are included in this group as the definitions referred to here also relate to terms 
used in the amendments proposed to section 4.  As amendments Nos. 11 and 12 deal with defini-
tions they have also been added to this group�  I will start by discussing amendments Nos� 7 and 
9, which are Government amendments, and amendment No� 10, which contains an alternative 
text proposed by Senators Swanick, Ardagh and Wilson�

Section 4 of the 2001 Act is entitled “Best interests” and covers both adults and children�  
As it is proposed to remove the reference to best interests for adults, we must now reinsert the 
best interests provision for children in the 2001 Act�  In the amendments I am putting forward, 
I propose to delete the full text of section 4 and replace it with very similar provisions�  Deputy 
Browne had originally proposed to place this text in section 25 of the 2001 Act�  As section 25 
only applies to involuntary patients and as the Deputy and I want this section to apply to all 
persons treated under the 2001 Act, we are suggesting instead that this text be added as a new 
section 4A of the 2001 Act, immediately after the new section entitled “Guiding principles for 
adults”�

While I had been inclined to accept and, indeed, add to Deputy Browne’s text, legal con-
cerns were raised with my officials by the Office of the Parliamentary Counsel, OPC.  The 
OPC advised that some of the proposed provisions regarding children may impinge upon the 
constitutional rights of children and their parents and guardians�  It further advised that it is 
imperative that the Department be satisfied that these provisions correctly address the rights of 
the various relevant parties and they should dovetail appropriately with all applicable legisla-
tion.  In particular, the OPC asked that my officials confirm that they were satisfied that the 
proposed changes would not have any unintended negative effects on child-related legislation 
across other Departments�

Although my Department supported the amendments from a policy point of view and was 
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unable to identify any obvious negative impacts, I am obliged to pay appropriate attention to 
the legal concerns raised and may only propose amendments that we are satisfied will not have 
unintended legal or constitutional consequences�  The Government amendment to this section 
of the Bill, therefore, mirrors the current text of section 4 but proposes deleting references to the 
rights of the child to be heard having regard to his age and maturity�  Senators Ardagh, Swanick 
and Wilson have proposed amendments that are broader in scope but, given the legal concerns 
expressed, I propose that the House will agree to Government amendments Nos� 7 and 9 in 
order to allow the issues raised to be considered more fully�

Regarding Government amendment No� 3 and amendment No� 4 in the names of Senators 
Swanick, Ardagh and Wilson, the former relates to definitions in the 2001 Act.  The Govern-
ment is proposing to add to the definitions in the Bill and to rephrase the definition of “voluntary 
patient”.  Amendment No. 3 adds a definition for the Assisted Decision-Making (Capacity) 
Act 2015 and one for guiding principles in addition to the rephrased definition in respect of 
voluntary patients, also to be included in section 2 of the 2001 Act.  Amendment No. 4 differs 
only slightly from the Government’s amendment with regard to the definition of “guiding prin-
ciples”�  We state that the guiding principles should be construed in accordance with section 4 
of the 2001 Act, as my Department is now proposing, that is, guiding principles for adults but 
retaining best interests for children as per Article 3 of the United Nations Convention on the 
Rights of the Child�  Amendment No� 4 retains a reference to guiding principles in respect of 
children, so the definition proposed includes a reference not just to section 4 of the Act but also 
the new proposed section 4A�  This is important because if the House decides to accept Govern-
ment amendments Nos� 7 and 9, the logical consequence is that Senators should also agree to 
amendment No� 3�  On the other hand, if amendment No� 10 is accepted, it follows that Senators 
should also choose amendment No. 4 because the definition it contains flows directly from the 
text of amendment No� 10�  When the amendments are being put to the House, I ask the Leas-
Chathaoirleach to bear this linkage in mind�

The same text has been submitted by both the Government and Senators Swanick, Ardagh 
and Wilson in amendments Nos� 1 and 2�  Both amendments can be accepted�

Before I conclude and in case this gets lost in the technical discussion about accepting or 
rejecting numbered amendments, I remind Senators of the consequences of amending the defi-
nition of “voluntary patient”.  There is no disagreement on this.  The definition in the 2001 Act 
is inadequate and must be amended to ensure that, in future, a voluntary patient is a person who 
formally consents to admission and treatment�  The reference to consent is missing from the 
current definition.  However, this change cannot proceed without any associated changes being 
introduced.  The suggested definition of “voluntary patient” would immediately result in some 
people being denied inpatient treatment�  Such persons would be those who lack capacity and 
who, therefore, cannot provide consent�  However, while they would need inpatient treatment, 
they would not be sufficiently mentally ill to warrant admission as involuntary patients.  As 
they lack capacity and cannot consent to treatment, they could not be voluntary patients but, 
equally, if they do not suffer from a mental disorder within the meaning of section 3 of the Act, 
they could also not be detained�  Such patients are sometimes referred to as the compliant inca-
pacitated.  Before any new definition of “voluntary patient” which explicitly refers to consent 
commences, we must also include lawful measures which ensure that at no stage would the 
compliant incapacitated be denied treatment�

In this regard, my Department is currently working on the deprivation of liberty safeguards 
that would be intended to allow persons without capacity to consent to be lawfully admitted to 
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residential care and to psychiatric hospitals for treatment�  It is essential that the change of the 
definition of “voluntary patient” occurs simultaneously with the commencement of provisions 
relating to deprivation of liberty�  Draft heads of a Bill relating to deprivation of liberty safe-
guards were the subject of a recent public consultation and the views put forward during that 
consultation are now being considered by a working group based in the Department�  I expect 
that the deprivation of liberty Bill will be presented to the Oireachtas as soon a possible�

Finally, I will move on to amendments Nos� 11 and 12�  The Government and Senators 
Swanick, Ardagh and Wilson have submitted amendments to sections 5 and 6 of the Bill, which 
seek to delete both sections�  At my meeting with Deputy Browne last week I explained that, 
while he had put forward a reasonable proposal to define consent for the purposes of a voluntary 
patient, the legal advice available to me is to the effect that consent is a feature of common law.  
On that basis, including a specific definition in this Bill might have unintended consequences in 
other legislation which also deals with consent�  It is appropriate, therefore, that sections 5 and 
6 be deleted and no replacement text is required here�

In summary, I appreciate this is complex and technical�  If the Fianna Fáil Senators are not 
withdrawing their amendments, I am prepared to withdraw the Government amendments Nos� 
3, 7 and 9 and, as a result, I will not object to amendments Nos. 4 and 10, which are consequen-
tial to the Senators’ proposals�

The second group of amendments are amendment Nos� 5 and 6 and if Fianna Fáil Sena-
tors are not withdrawing their amendment No� 6, I am prepared to withdraw the Government 
amendment No. 5 and I will not object to amendment No. 6.  I therefore accept amendments 
Nos� 1, 2, 4, 6, and 10 to 12, inclusive�

16/05/2018X00200Senator  Diarmuid Wilson: Senator Daly and I are tabling these amendments on behalf 
of Senator Swanick who is unavoidably detained at a committee meeting but hopes to be here 
later.  It is terribly confusing and, not having the Minister’s script in front of me, I am finding 
it difficult, and I have been in this House for quite some time, both as a Member and as Acting 
Chairman�  Can we suspend for a short time?  I do not want to agree something that has not been 
accepted.  I had a very brief conversation with the Minister of State and I accept his bona fides 
but I am not in a position to agree with his proposals until I have had a short period of time to 
discuss them with him�  I ask for a suspension of ten minutes�

16/05/2018X00300Deputy  Jim Daly: It may not be necessary because we are accepting all the Senators’ 
amendments�

16/05/2018X00400An Leas-Chathaoirleach: They have been agreed�

16/05/2018X00500Senator  Mark Daly: Some amendments were not accepted and we are trying to get to a 
compromise�

16/05/2018X00600An Leas-Chathaoirleach: The Minister of State has said he is agreeing to the amendments�

16/05/2018X00700Deputy  Jim Daly: I will also be withdrawing the other ones�

16/05/2018X00800Senator  Diarmuid Wilson: In the absence of a script, I would like to propose a suspension 
for ten minutes�

16/05/2018X00900Senator  Mark Daly: I second that proposal�
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16/05/2018X01000An Leas-Chathaoirleach: Is the Minister of State happy with that?

16/05/2018X01100Deputy  Jim Daly: I am happy to speak to the Senators�

16/05/2018X01200An Leas-Chathaoirleach: It would be better to clarify it across the floor while we are in 
session�

16/05/2018X01300Senator  Diarmuid Wilson: My proposal is that, for clarity, we suspend for ten minutes 
and the motion has been seconded�

16/05/2018X01400An Leas-Chathaoirleach: Does Senator Warfield agree with that?

16/05/2018X01500Senator  Fintan Warfield: I do�

Sitting suspended at 2.13 p.m. and resumed at 2.25 p.m.

16/05/2018Y00050An Leas-Chathaoirleach: The amendment has been moved and the Minister of State has 
spoken�  Does Senator Ardagh wish to say a few words?

16/05/2018Y00100Senator  Catherine Ardagh: I thank Deputy James Browne and the representatives of 
mental health groups who are in the Gallery today�  This is the second Fianna Fáil Bill that has 
gone through this Seanad and I know the Deputy has been working very hard with the different 
mental health organisations to ensure we have a robust and complete mental health service in 
the country�  I thank the Deputy for that, as well as the other Members in this House who have 
supported this Bill and these amendments�  I thank the Minister of State for his support today 
and his generosity with the time given to this House on this Bill�  I look forward to it passing 
today�

16/05/2018Y00200Senator  Diarmuid Wilson: I thank colleagues for allowing us the time to clarify the 
changes made in the amendments put forward this afternoon�  In particular I thank the Minister 
of State, Deputy Daly, for his help in that regard.  I join my colleague, Senator Ardagh, in con-
gratulating our colleague, Deputy James Browne, on producing the Bill�  It has passed through 
the Lower House and I hope that within a few minutes it will pass through this House as well�

This Bill seeks to amend and extend the Mental Health Act 2001 to improve the provision 
of mental health services and promote the rights of persons subject to the Mental Health Act 
2001�  As my colleague has done, I thank the various mental health advocacy groups that we 
have spoken with over the past number of months and who have contributed in no small way to 
the Bill coming before the House today�

16/05/2018Y00300Senator  Mark Daly: I thank the Minister of State for clarifying the Government’s amend-
ments�  As this is mental health month, it is important for the Bill to pass at this time�  It is an 
important matter and it should remain before us every month�  I also thank the mental health 
groups who have lobbied effectively to ensure this is the best Bill possible to represent those 
who need services and the assistance of the State�  I also thank Deputy Browne�  This is quite a 
unique occasion in many ways as since the enactment of the Constitution, only 16 Opposition 
Members have managed to get a Private Members’ Bill through both Houses�  We can think 
of the thousands of Deputies and Senators who have served as public representatives in both 
Houses, and to be in an august group of just 16 of those who managed to get legislation through 
is a tribute to Deputy Browne’s tenacity and work ethic�  I commend him on that�  I know we 
will always disagree on various elements in the amendments but I am glad we have managed 
to come to some accommodation on the amendments today�  I look forward to the passage of 
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the Bill�

16/05/2018Y00400Senator  Frank Feighan: I thank the Minister of State for taking on board the amendments�  
This is a very important matter�  I thank all the stakeholders, including Deputy James Browne, 
for the work in progressing mental health reform�  Senator Daly has correctly noted that 16 
Bills have passed through the Houses from Opposition Members�  In a minority Government, I 
do not know who is in government or in opposition�  Perhaps all the credit for the Bills in this 
Dáil and Seanad could be given to either the Opposition or the Government�  I take on board 
the Senator’s comments�

I was in the Seanad between 2002 and 2007 and I spoke on A Vision for Change many years 
ago�  We welcome the various initiatives in that and much very good work has been done in the 
mental health service�  Often it has been a Cinderella when it comes to funding and provision�  
We spoke at the time of ring-fencing funding and much work was done�  Sometimes the budget 
can be attacked�  We have to protect mental health services at all times�  In my native county 
of Roscommon, services are unfortunately still reeling from the fallout of that damning report 
examining Roscommon mental health services�  An awful lot of good work has been done, such 
as the work being done on this important Bill�  We have clear problems within existing services 
concerning the way they are run�  This is something that really must be addressed in the short 
term� 

I did say that for every stakeholder here, including politicians, Departments and service pro-
viders, the patient must come first.  Sometimes health and mental health can become political 
footballs�  When they become political footballs, the patient is sometimes left aside�

I remember a time about three or four years ago when there was a difficulty in Roscommon 
concerning a serious issue�  I went on the radio to call on management and the unions to come 
together to resolve it�  At 6 a�m� my phone started ringing, receiving calls from union members 
who were coming off work.  They were given misinformation from their leaders in the unions.  
It was wrong and inaccurate�  However, for somebody in that profession to ring somebody like 
myself, when perhaps I could have been in a certain situation, was abuse�  In fairness, when I 
explained to them what I did and did not say, they said that they were extremely sorry.  I am just 
saying that sometimes people need to stand up�  Politicians, we-----

16/05/2018Z00200An Leas-Chathaoirleach: I remind Members we are on amendment No� 1�

16/05/2018Z00300Senator  Frank Feighan: My apologies�  I thought all the amendments were accepted�

16/05/2018Z00400An Leas-Chathaoirleach: No, we are on amendment No� 1�  I have yet to put the amend-
ments�

16/05/2018Z00500Senator  Frank Feighan: I will keep the rest of my speech for later�

16/05/2018Z00600Senator  Lynn Ruane: I will also wait until we have worked through the amendments, and 
if we get them out of the way then I will make a contribution about the Bill as a whole�

16/05/2018Z00700An Leas-Chathaoirleach: Does the Minister of State wish to make a comment in conclu-
sion on amendment No� 1?

16/05/2018Z00800Deputy  Jim Daly: No�

Amendment agreed to� 
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Government amendment No� 2:

In page 3, to delete lines 11 to 14 and substitute the following:

“Definition

1. In this Act “Principal Act” means the Mental Health Act 2001�”�

Amendment agreed to� 

Government amendment No� 3:

In page 3, to delete lines 16 to 20 and substitute the following:

“2. Section 2 of the Principal Act is amended, in subsection (1)—

(a) by the insertion of the following definitions:

(i) “ ‘Act of 2015’ means the Assisted Decision-Making (Capacity) Act 2015;

(ii) ‘guiding principles’ shall be construed in accordance with section 4;”,

and

(b) by the substitution of the following definition for the definition of “voluntary 
patient”:

“ ‘voluntary patient’ means a person who—

(a) has capacity (within the meaning of section 3 of the Act of 2015),

(b) has been admitted to an approved centre, and

(c) has given consent to his or her admission�”�”�

Amendment, by leave, withdrawn�  

16/05/2018Z01400Senator  Keith Swanick: I move amendment No� 4:

In page 3, lines 16 to 20, to delete all words from and including “by” in line 16 down to 
and including line 20 and substitute the following:

“by—

(a) the insertion of the following definitions:

(i) “ ‘Act of 2015’ means Assisted Decision-Making (Capacity) Act 2015;

(ii) ‘guiding principles’ shall be construed—

(a) in relation to a person, other than a child, in accordance with section 4,

(b) in relation to a child, in accordance with section 4A�”,

and

(b) the substitution of the following definition for the definition of ‘voluntary pa-



16 May 2018

87

tient’:

“ ‘voluntary patient’ means a person who—

(a) has capacity (within the meaning of section 3 of the Act of 2015),

(b) has been admitted to an approved centre, and

(c) has given consent to his or her admission�”�”�

16/05/2018Z01500Senator  Mark Daly: I second the amendment�

Amendment agreed to�

Government amendment No� 5:

In page 3, to delete lines 21 to 31, and in page 4, to delete lines 1 to 11 and substitute 
the following:

“Guiding principles to apply in respect of adults

3. The Principal Act is amended by the substitution of the following section for sec-
tion 4:

“4. (1) Where it is proposed to make a decision in respect of a person the subject 
of a decision under this Act, the principles specified in subsections (2) to (5) (in this 
Act referred to as the ‘guiding principles’) shall apply in relation to the making of 
the decision�

(2) In making a decision in respect of a person, the dignity, bodily integrity, 
privacy and autonomy of the person (including respect for the person’s own un-
derstanding of his or her mental health) shall be the primary consideration with 
due regard being given to the interests of other persons who may be at risk of 
serious harm if the decision is not made�

(3) Where it is proposed to make a decision in respect of a person, the person 
shall, so far as is reasonably practicable, be notified of the proposal and entitled 
to make representations in relation to it and before deciding the matter due con-
sideration shall be given to any representations duly made under this section�

(4) It shall be presumed that a person in respect of whom a decision is pro-
posed to be made has capacity in respect of the matter concerned unless the con-
trary is shown in accordance with the provisions of this Act�

(5) A person in respect of whom a decision is proposed to be made shall not be 
considered as unable to consent to a decision in respect of the matter concerned 
unless all practicable steps have been taken, without success, to help him or her 
to do so�

(6) This section shall not apply to a person who at the time of the making of 
the decision is a child�

(7) In this section—
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‘capacity’ has the same meaning as it has in section 3 of the Act of 2015;

‘decision’ means, in relation to a person, a decision under this Act con-
cerning the care or treatment of the person (including a decision to make an 
admission order in relation to the person)�”�”�

Amendment, by leave, withdrawn� 

16/05/2018Z01800Deputy  Jim Daly: I ask the Chair to clarify�  I thought we were discussing amendments 
Nos� 1 to 4, inclusive, 7 and 9 to 12, inclusive�  Are we going through all the amendments?

16/05/2018Z01900An Leas-Chathaoirleach: We have agreed all of those�  They were already discussed with 
amendment No� 1�

16/05/2018Z02000Senator  Diarmuid Wilson: I move amendment No� 6:

In page 3, to delete lines 21 to 31, and in page 4, to delete lines 1 to 11 and substitute 
the following:

“Guiding Principles to apply in respect of adults

3. The Principal Act is amended by the substitution of the following section for section 
4:

“4. (1) Where it is proposed to make a decision in respect of a person the subject 
of the decision under this Act, the person shall, so far as is reasonably practicable, be 
notified of the proposal and entitled to make representations in relation to it and before 
deciding the matter due consideration shall be given to any representations duly made 
under this section�

(2) The principles specified in subsections (3) to (11) (in this Act referred to as the 
“guiding principles”) shall apply in respect of the making of a decision�

(3) It shall be presumed that a person in respect of whom a decision is being made 
has capacity in respect of the matter concerned unless the contrary is shown in ac-
cordance with the provisions of the Act of 2015�

(4) A person shall not be considered as unable to make a decision in respect of 
the matter concerned unless all practicable steps have been taken, without success, 
to help him or her to do so�

(5) A person shall not be considered as unable to make a decision in respect of 
the matter concerned merely by reason of making, having made, or being likely to 
make, an unwise decision�

(6) There shall be no decision taken in respect of a person unless it is necessary 
to do so having regard to the individual circumstances of that person�

(7) A decision taken in respect of a person shall—

(a) be made in a manner that minimises—

(i) the restriction of the person’s rights, and
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(ii) the restriction of the person’s freedom of action,

(b) have due regard to the need to respect the right of the person to dignity, 
bodily integrity, privacy, autonomy,

(c) be proportionate to the significance and urgency of the matter the subject 
of the decision, and

(d) have due regard to the need to have access to health services that have as 
the aim of those services the delivery of the highest attainable standard of mental 
health as well as the person’s right to his or her own understanding of his or her 
mental health�

(8) Notwithstanding the generality of subsection (1), in making a decision—

(a) the person in respect of whom the decision concerned is being made shall 
be permitted, encouraged and facilitated, in so far as is practicable, to participate, 
or to improve his or her ability to participate, as fully as possible, in the decision,

(b) effect shall be given, in so far as is practicable, to the person’s past and 
present will and preferences, in so far as that will and those preferences are rea-
sonably ascertainable,

(c) account shall be taken of—

(i) the beliefs and values of the person (in particular those expressed in 
writing), in so far as those beliefs and values are reasonably ascertainable, and

(ii) any other factors which the person would be likely to consider if he or 
she were able to do so, in so far as those other factors are reasonably ascer-
tainable,

(d) unless the person making the decision in respect of the person concerned 
reasonably considers that it is not appropriate or practicable to do so, he or she 
shall consider the views of any other person named by the person as a person to 
be consulted on the matter concerned or any similar matter,

(e) the person making the decision shall act at all times in good faith and for 
the benefit of the person in respect of whom the decision is being made, and

(f) the person making the decision shall consider all other circumstances of 
which he or she is aware and which it would be reasonable to regard as relevant 
to the making of the decision concerned�

(9) In making a decision, the person making the decision in respect of the person 
concerned may consider the views of—

(a) any person engaged in caring for the person,

(b) any person who has a bona fide interest in the welfare of the person, or

(c) any other healthcare professionals�

(10) In the case of a decision in respect of a person who lacks capacity, regard 
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shall be had to—

(a) the likelihood of the recovery of the person’s capacity in respect of the 
matter concerned, and

(b) the urgency of making the decision prior to such recovery�

(11) In making a decision, the person making the decision—

(a) shall not seek to obtain information that is not reasonably required for 
making a decision,

(b) shall not use information for a purpose other than in relation to a decision, 
and

(c) shall take reasonable steps to ensure that information—

(i) is kept secure from unauthorised access, use or disclosure, and

(ii) is safely disposed of when he or she believes it is no longer required�

(12) Section 4 shall not apply to a person who at the time of the decision is a 
child�

(13) In this section—

‘capacity’ has the same meaning as it has in section 3 of the Act of 2015;

‘decision’, means, in relation to a person, a decision under this Act con-
cerning the care or treatment of the person (including a decision to make an 
admission order in relation to the person)�”�”�

16/05/2018Z02100Senator  Catherine Ardagh: I second the amendment�

Amendment agreed to� 

Government amendment No� 7:

In page 4, between lines 11 and 12, to insert the following:

“Best interests etc., of child

4. The Principal Act is amended by the insertion of the following section after sec-
tion 4:

“4A. (1) In making a decision under this Act concerning the care or treatment 
of a child (including the making of a specific application under section 25(1) and a 
decision of the Court to make an order under section 25(6) authorising the detention 
of a child in an approved centre), the best interests of the child shall be the paramount 
consideration�

(2) Notwithstanding the generality of subsection (1), in making a decision 
under this Act concerning the care or treatment of a child (including the making 
of a specific application under section 25(1) and a decision of the Court to make 
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an order under section 25(6) authorising the detention of a child in an approved 
centre), due regard shall be given to the need to respect the right of the child to 
dignity, bodily integrity, privacy and autonomy�”�”�

Amendment, by leave, withdrawn� 

16/05/2018Z02500Senator  Fintan Warfield: I move amendment No� 8:

In page 4, between lines 11 and 12, to insert the following:

“Amendment of section 15 of Principal Act

4. Section 15 of the Principal Act is amended by the substitution of the following subsec-
tion for subsection (3):

“(3) The period referred to in subsection (1) may be further extended by order made 
by the consultant psychiatrist concerned for a period not exceeding 6 months beginning 
on the expiration of the renewal order made by the psychiatrist under subsection (2) and 
thereafter may be further extended by order made by the psychiatrist for periods each of 
which does not exceed 6 months (each of which orders is also referred to in this Act as 
‘a renewal order’)�”�”�

16/05/2018Z02600Senator  Lynn Ruane: I second the amendment�

16/05/2018Z02700Senator  Fintan Warfield: I congratulate my Fianna Fáil colleagues and the Deputy who 
has joined us on their work on this very important Bill.  Sinn Féin is supporting the Fianna Fáil 
amendments�  Our amendment is an amendment to section 15 of the principal Act�  It seeks to 
resolve an issue raised by a recent Court of Appeal ruling in the case of AB v� St� Loman’s Hos-
pital�  The court ruled that allowing the extension of involuntary detention in a mental health 
facility by 12 months after a prior extension of six months was a violation of the rights of the 
patient�  The 12-month period was deemed too long to be ordered without a review�  The 2015 
expert review of the Mental Health Act 2001, which was supported by the coalition Mental 
Health Reform, identified this issue and called for a reduction.  The expert review called for a 
maximum of nine months, but there is real concern that this would also not be constitutionally 
acceptable�  Patients deserve to have a right to review and to appeal their detention�  To say 
that a patient must be detained for 12 months without review is akin to an admission of defeat, 
especially when we are seeking to move to a community-based model in line with the A Vision 
for Change policy�  While some patients will need acute and even extended hospital care, this 
must be done with great care for the rights of the patient and always with a view to discharge 
and continued care and recovery in an outpatient setting�  I call on and urge all Members to 
support this amendment�

16/05/2018Z02800Deputy  Jim Daly: I thank the Senator for the proposed amendment�  It has been proposed 
as a direct result of the important judgment of the Court of Appeal given on 4 May 2018.  As 
Senator Warfield said, this judgment declared that renewal orders by mental health tribunals un-
der section 15(3) of the Mental Health Act 2001, which include both six-month and 12-month 
orders, breaches Article 40.4.1° of the Constitution.  It is important to confirm that this declara-
tion of unconstitutionality by the Court of Appeal stands suspended until 8 November 2018, 
which allows the necessary time to give full and proper consideration to this complex matter�

While I fully accept that in proposing this amendment, the Senators are trying to be proac-
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tive in light of the judgment, I believe that we must first fully understand and agree what exactly 
is required of us as legislators, to ensure that we can comply with all aspects of the judgment 
and introduce the appropriate changes in this regard�  For example, it appears from our initial 
engagement with our legal advisers that the decision of the Court of Appeal extends to orders 
of up to six and 12 months�  In such cases, the amendment as proposed will not address the 
judgment.  We also need to carefully consider the comments made in the judgments of both the 
High Court and the Court of Appeal to the effect that a person should have a further right of 
review if detained for such a period, and how provision for this might be worded�  In addition, 
the position regarding existing patients needs to be addressed�

The foregoing points all need to be carefully considered and it is for this reason that the 
court gave the Government six months to remedy the situation.  I can confirm that my Depart-
ment has already undertaken consultation as to next steps and I expect to be able to propose an 
appropriate way forward in the very short term�  We therefore must oppose this amendment, 
as the amendment as phrased will not answer all the questions raised in the judgment of the 
Court of Appeal.  I stress again to the Senator that in light of the recent court judgment I know 
where he and the Sinn Féin party are coming from but notwithstanding their good intentions, 
it is simply unhelpful from a technical and legal point of view to try to address that in this Bill 
in the short text of this amendment.  There are also significant concerns around the six-month 
issue�  As we need to nail that down before we deal with this, unfortunately we cannot support 
the amendment at this point�  If possible, I ask for the amendment to be withdrawn to allow the 
Oireachtas to engage more fully in this particular issue, which is obviously of huge concern 
given the court case�  That is a matter for the Senators to decide but I request them to withdraw 
it if appropriate�  

16/05/2018Z02900Senator  Alice-Mary Higgins: Given the delays we have had so often in people accessing 
appropriate mental health supports and in the roll-out of resources and key areas, there is an 
opportunity to address this issue now, in this excellent Bill that has been put forward�  We have 
a court judgment.  There is no ambiguity in the court judgment and it does not suggest that we 
need longer periods.  It offers no endorsement for the current 12-month period.  As I understand 
it, the Minister is asking, based on the court judgment, whether even a period of six months is 
too long.  Given that the direction of the court judgment is clear and that it is clear from it that 
12 months is not appropriate, we do not have to wait until the last moment to change this�  We 
do not have to wait until November�  Realistically, given how long it takes for legislation to 
come through, I do not believe there will be more amending legislation going through in time 
for a November deadline, as set by the courts�  Therefore, I urge the Minister of State to take 
the opportunity presented now to take a positive step in the right direction by accepting what I 
believe is a constructive, legally sound suggestion from Sinn Féin and agreeing to the amend-
ment�  If we need to review the six-month period, it can be done afterwards, in the longer term�  
Let us not arrive at circumstances in November in which we have failed, when given a clear 
opportunity, to take into account the direction given in terms of constitutional opinion�  I have 
noted when much weaker constitutional concerns have allowed or stymied action�  This is a 
clear ruling constitutionally.  I do not see any justification for the Minister of State not taking a 
step�  There is certainly no opinion anywhere from anybody that the period of 12 months will 
need to be defended�  I cannot see the logic in not accepting the amendment at this point�

16/05/2018AA00200Senator  Mark Daly: I support my colleague in her assertion that this will be the only 
mental health Bill that will go through the Houses in the lifetime of this Government�  On aver-
age, only 45 to 50 Bills pass through these Houses each year�  There is an opportunity to make 
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sure the judgment of the court is reflected in law such that we will not have others going to the 
courts in individual cases�  The reason we make laws here is to prevent confusion over rights 
and to ensure that those rights are upheld without people having to go to court�  The Govern-
ment has guidance on what it should and should not do but it is important that we provide clarity 
in legislation on the rights of individuals�  There is an opportunity to do that now�  If there were 
an amendment from the Government providing certainty on the court ruling, we would all be 
discussing it�  However, there is not�  There is an amendment before us and that is the one we 
will have to debate and pass�

16/05/2018AA00300Deputy  Jim Daly: I am thankful for the opportunity to speak again�  I do not believe it does 
any justice to a Bill on mental health to have a division on an issue as important as this.  I appeal 
to the House in this regard�  There has been a ruling by the court and a period of six months has 
not been given for a reason�  It stands suspended�  This is not the only opportunity we will have�  
The Oireachtas deals with legislation every day�  I have a responsibility, not an option, to deal 
with this matter within six months�  It is an order of the court�  These Houses, not only me, must 
adhere to it�  There are a number of complex issues, however, and these have been addressed in 
the judgments.  Anybody who read the judgment of the Court of Appeal or the previous judg-
ments would recognise the matter is not so simplistic that we can do justice to it today.  All I ask 
is that we, as an Oireachtas, be responsible and allow the time needed�  It is not about the here 
and now�  We can amend legislation at any stage and put forward proposals�  In the spirit of co-
operation and to do justice to Deputy Browne’s Bill, I ask for unanimous support and that we 
work collectively without division.  I appeal again to the House to allow me, my officials, the 
Department and Members to engage constructively�  I can give more detail on the complexities 
arising over this issue�  We will have to come back to this�  All I can assure the House is that 
this measure will not address the issue�  We will still have to come back to it because there are a 
number of other issues to be considered.  We would be better off doing what is proposed in one 
go�  Ultimately, it is a matter for the Houses�

16/05/2018AA00400Senator  Lynn Ruane: Excuse me if I am being naive about this amendment�  The possibil-
ity of a review of someone’s detention at six months is important in a holistic sense in terms of 
reintegration into a community�  The detention is not a prison sentence�  It is not rocket science 
to contend that someone should have the status of their health reviewed on an ongoing basis, 
be it weekly or monthly, never mind after six months�  This should not even require legisla-
tion�  It should be normal procedure to review a patient’s mental health status on an ongoing 
basis but the Minister of State keeps talking about complexities�  I wonder why now is not the 
time for him to outline the complexities associated with a person having his or her detention 
reviewed independently at six months�  What exactly are the complexities involved in ensur-
ing that someone has intervention at the earliest opportunity in their mental healthcare?  When 
someone is discharged from detention, it does not mean they cannot still have ongoing involve-
ment in community services, be it at six months or 12 months.  One does not cut off healthcare 
at that stage�  My point is on integration in respect of holistic and community care�  We closed 
institutions in this country and our streets became our asylums and hotels our hostels�

I do not see the complexity in not further institutionalising people for up to 12 months when 
integration could be allowed for by having an earlier point of contact�  Could the Minister of 
State talk us through why this would not just be a slam dunk?  Obviously, it is much better to 
have an independent review at six months than at 12 months�

16/05/2018AA00500Senator  Fintan Warfield: I am just reflecting on our engagement with civil society on 
this�  I have a note from Mental Health Reform which reminds us that, over three years ago, the 
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expert group, when reviewing the 2001 Act, indicated that the third renewal order of up to 12 
months is too long and recommended that it should be reduced to a period not exceeding six 
months�  Mental Health Reform’s note also states that individuals who are currently in long-stay 
in hospital could end up discharged from regulated inpatient services to unregulated commu-
nity-based mental health services if the gap in legislation is not addressed within the next six 
months�  As a result, there is an urgency involved�  I suggest that now is the time to address this 
matter.  The note to which I refer only reaffirms my commitment to the Sinn Féin amendment.  
I am happy to put the matter to a vote if needs be�

16/05/2018AA00600Deputy  Jim Daly: I respect the wishes of the House if it wants to put this to a vote�  I do 
not want to repeat the points I have already made�  As outlined, advice is required on whether 
orders should refer to a period of three months and not to mention the six months proposed in 
the amendment�

As I have said, the court judgment raised a number of issues we need to tease out.  This 
matter is complex.  It has been the subject of detailed scrutiny in the courts.  It is not a matter 
that we can do justice to here and in respect of which I can answer the questions in the detail 
required�  We may have to examine all aspects�  Being more prescriptive, we could be opting for 
three months whereby one should be entitled to a review within that period�

The only guarantee I can give is that if we go ahead today, we will have to return to this 
matter�  There will be wider acknowledgements with which we will have to deal�  It would be 
more coherent, constructive and clear for everybody, particularly Members, if we dealt with 
this in one sitting�  I respect the will of the Seanad, however�  As a member of the Government, 
I assure Senators, based on my advice, that my stance is not to be unco-operative but to allow 
me to deal with the complexities of the judgment of the court, which I wholeheartedly support.  
In this regard, I would prefer if we continued to work together on it�  Ultimately, however, it is 
a decision for the House�

Amendment put: 

The Seanad divided: Tá, 22; Níl, 16�
Tá Níl

 Ardagh, Catherine�  Burke, Colm�
 Bacik, Ivana�  Burke, Paddy�
 Black, Frances�  Butler, Ray�
 Boyhan, Victor�  Buttimer, Jerry�
 Clifford-Lee, Lorraine.  Coffey, Paudie.
 Conway-Walsh, Rose�  Conway, Martin�
 Daly, Mark�  Feighan, Frank�
 Daly, Paul�  Hopkins, Maura�
 Davitt, Aidan�  Lawlor, Anthony�
 Devine, Máire�  Lombard, Tim�
 Freeman, Joan�  McFadden, Gabrielle�
 Gallagher, Robbie�  Mulherin, Michelle�
 Gavan, Paul�  O’Donnell, Marie-Louise�
 Higgins, Alice-Mary�  O’Mahony, John�
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 Horkan, Gerry�  Reilly, James�
 Leyden, Terry�  Richmond, Neale�
 Nash, Gerald�
 O’Sullivan, Ned�
 Ó Donnghaile, Niall�
 Ruane, Lynn�
 Warfield, Fintan.
 Wilson, Diarmuid�

Tellers: Tá, Senators Lynn Ruane and Fintan Warfield; Níl, Senators Gabrielle McFadden 
and John O’Mahony��

Amendment declared carried�

 Government amendment No� 9:

In page 4, to delete lines 12 to 28�Amendment, by leave, withdrawn�

16/05/2018CC00300Acting Chairman (Senator Gerry Horkan): Amendment No� 10 in the names of Sena-
tors Swanick, Ardagh and Wilson arises out of committee proceedings�  It has already been 
discussed with amendment No� 1�

16/05/2018CC00400Senator  Diarmuid Wilson: I move amendment No� 10:

In page 4, to delete lines 12 to 28 and substitute the following:

“Guiding principles in respect of children

4. The Principal Act is amended by the insertion of the following section after sec-
tion 4:

“4A. (1) In making a decision under this Act concerning the care or treatment of a child 
(including the making of a specific application under section 25(1) and a 
decision of the Court to make an order under section 25(6) authorising the 
detention of a child in an approved centre), the best interests of the child 
shall be the paramount consideration�

 (2) Notwithstanding the generality of subsection (1), in making a decision under this 
Act concerning the care or treatment of a child (including the making of a specific applica-
tion under section 25(1) and a decision of the Court to make an order under section 25(6) 
authorising the detention of a child in an approved centre), due regard shall also be given to 
the following principles (in this Act referred to as ‘guiding principles’), namely the need—

 (a) for every child to have access to health services that have as the aim of those ser-
vices, the delivery of the highest attainable standard of child mental health,

3 o’clock
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 (b) in the case of a child who is capable of forming his or her own views, to consult, 
where practicable, the child at each stage of diagnosis and treatment and give due weight 
to—

 (i) his or her views, and

 (ii) his or her will or preferences,

 having regard to the age and maturity of that child,

 (c) in so far as is practicable, to provide care and treatment—

 (i) in an age-appropriate environment, and

 (ii) in close proximity to the child’s home or family, as appropriate,

 (d) for the child to receive the least intrusive treatment possible in the least restrictive 
environment practicable, and 

 (e) to respect the right of the child to dignity, bodily integrity, privacy and autonomy�”�”�

Amendment agreed to�

Government amendment No� 11:

In page 4, to delete lines 29 to 41�

Amendment agreed to�

Government amendment No� 12:

In page 5, to delete lines 1 to 11�

Amendment agreed to�

Bill, as amended, received for final consideration and passed.

Sitting suspended at 3.05 p.m. and resumed at 4 p.m.

16/05/2018JJ00100Special Education Provision: Statements

16/05/2018JJ00200Acting Chairman  (Senator  Gerry Horkan): I welcome the Minister for Education and 
Skills, Deputy Bruton, to the House�

16/05/2018JJ00300Minister for Education and Skills  (Deputy  Richard Bruton): I am delighted that the 
Seanad has chosen to discuss this area of public policy�  I think the Oireachtas can be proud of 
what we have done in the area of special education.  Despite the very difficult environment in 
which we have been working in recent years, we have consistently increased the resources in 
the area�  Since 2011, the provision in special education has been increased by about 43% and 
well over €1�5 billion of the education budget goes into special education provision, which is 
considerably larger than, for example, the allocation to higher education�  We have made a very 
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serious policy commitment to provide integrated opportunities for people with special educa-
tion needs to succeed and to progress through education�

I do not want to spend too much time on the type of provision but basically we seek to have 
an inclusive and integrated model wherever we can�  In excess of 60% of children with ASD 
are in mainstream classes, approximately 20% are in special classes within mainstream schools, 
and 20% are in special schools�  That tends to be the distribution�  There is clearly a hope that 
we can have as many as possible in mainstream education�

We now have more than 14,000 SNAs, an increase of 33% since 2011�  We have approxi-
mately 13,500 special education teacher posts, representing a similar increase since 2011�  Spe-
cial classes are becoming more prevalent and the number has increased by considerably in 
excess of 100%, from 548 in 2011 to more than 1,300 now, which is a very substantial expan-
sion�  Initially much of that was at primary level, but increasingly we are seeing that move on 
to a very significant expansion of ASD units at second level.  We have 124 special schools with 
about 7,500 students�  As Senators know, the pupil-teacher ratio in special units is much more 
favourable at 6:1, with two SNAs�  These are very specialist support areas�  That expansion has 
required the Department to invest in facilities to back that up�

I know the Education (Admissions to Schools) Bill is yet to come to the Seanad�  That Bill 
allows either Tusla or the NCSE to require a school to take an individual student�  On Report 
Stage we will introduce an amendment allowing the NCSE after a number of steps to require a 
school, by way of ministerial order, to open an ASD unit or a special unit�  That is a new power 
to ensure we can continue to expand the provision�

We may also make changes to the way we allocate money�  In September, we introduced a 
new model for allocating resource teachers�  The aim of the model was to front-load into schools 
the number of resource teachers they would need based on the profile of individual schools.  We 
put in extra resources to ensure we could do that in a way that no school would lose�  That is 
the first time we moved from the need to have a diagnostic report to trigger resource teaching.  
Instead we are gearing up the schools based on the expected profile of individual schools and 
not only does the school now have more resources to meet the need, but it has moved away from 
this labelling approach�  While labelling was unnecessary in many cases, sometimes diagnoses 
are very helpful for teaching�  The model has moved away from unnecessary labelling where it 
could be avoided�  It has also promoted more of a whole-school approach to integrating special 
education�  It gives school principals more discretion to decide whether one-to-one, group or 
mainstream teaching should be used to provide that extra support�  I have visited schools using 
this new approach and it has been very warmly received�  People tell me it is not only good for 
the children with special needs, but that it is good for the entire school and gives a much more 
integrated approach to delivery�

Senators will also be interested in the area of special needs provision�  For many years this 
provision has been allocated very late in the year, often in June at the end of the school year�  
The system was that the Minister had to go back to Cabinet to get approval for a new financial 
allocation; it had not been built into the Estimates.  This year, for the first time, we have built it 
into the Estimates and we hope to be able to announce the allocation to schools within the next 
few days, allowing for much better planning�

The NCSE is close to completion of its work to review the special need assistance pro-
gramme to ascertain if we are delivering to meet the children’s needs in the best possible way�  
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They have done much work on this�  The recent pilot which we announced on Monday gives 
an indication of the direction of their thinking�  This year, for 75 schools and 75 preschools in 
the west Dublin, Wicklow and Kildare area, CHO 7, we will introduce a scheme whereby we 
embed speech and language resource and occupational therapy resource within a network of 
schools�  They will service a network of 150 institutions including preschools, special schools 
and primary and secondary schools�  Based on good exemplars, we believe that not only can 
better one-to-one support be provided, but one can develop programmes whereby teachers, 
special needs assistants, SNAs, and parents can provide continuity between one-to-one sessions 
that a child might have with a speech and language therapist�  That can transform the learning 
environment by establishing continuity rather than occasional access to the therapists followed 
by a long gap and a drop-off and so on; it will integrate the therapy.  While it is a pilot, it gives 
a direction of the thinking coming from the National Council for Special Education, NCSE, 
that we can do better if we bring new expertise to bear within the school setting on a profes-
sional partnership basis between the SNAs, teachers and parents with a professional, allowing 
us to better deliver to students’ needs�  That is in progress�  Based on the success of the resource 
teaching model, which has been well received, we hope to develop it over time�  

I mentioned the admissions Bill, to which we are making changes�  

The NCSE is the independent leader and it decides where a child is looking for a school 
place�  It uses its special education needs organisers, SENOs, to support parents in getting ac-
cess to the appropriate setting�  If, for any reason, they do not get an appropriate setting, home 
schooling opportunities are available�  Some 1,700 pupils avail of home tuition although gener-
ally children wait for a suitable school placement�  We are taking new powers to support the 
NCSE in making sure that schools will develop�  We are very determined that no school will 
turn away a child because of their special education need or decline to participate in providing 
a special unit if that school is the most appropriate location for delivery�

The other service which is key to this is the national education psychological service�  Under 
the programme for Government, we have committed to expanding this service�  It is a really 
important piece of the infrastructure�  We currently have 180 whole-time equivalent psycholo-
gists in the service�  We are steadily expanding the service with the development of well-being 
programmes in each school�

The final piece of the jigsaw is school transport.  That is a very significant investment.  
About 12,000 children with special needs avail of the school transport scheme at a cost of €88 
million.  We make a significant investment there so that children have transport to the most 
suitable school�

This is an area in which we have done a lot�  One of the ambitions for the future is to really 
focus to make sure that we also deliver on good outcomes�  Our inspection service shows very 
good methodologies being deployed�  We need to ensure as we deepen the resource commit-
ment and improve its allocation that we see gains in children staying on more, developing their 
independence skills, and progressing to other opportunities�  That is an area where we need to 
do more analysis and develop the methodologies to record that progress and establish good 
objective benchmarks for evaluating policy initiatives and alternatives.

16/05/2018KK00200Senator  Robbie Gallagher: I welcome the Minister and thank him for his contribution�  As 
the Minister noted, some good progress have been made in special education provision�  Fianna 
Fáil is very proud of the part it has played in this along with others�  It is vitally important that 
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every child who goes through the school gates on their first day is able to maximise their poten-
tial so that no child is left behind�

My contribution here is on the provision of special needs assistance�  I heard the Minister 
say that he expects to make an announcement on this in coming days which is very positive�  In 
the past, late announcements caused serious problems as I am sure the Minister will be aware�  
They caused serious problems for boards of management, school principals, parents and for 
special needs assistants themselves�  It was the case that allocations were not announced until 
some schools had gone on holidays�  This was not satisfactory because boards of management 
had to be brought in during the summer holidays when people were away and it caused serious 
disruption�  Special needs assistants did not know whether they would be allocated to a particu-
lar school for the school year ahead or whether they would have to apply elsewhere�  Everyone 
was in limbo and it was not satisfactory�  I welcome the Minister having looked at the area and 
am glad that he will make an announcement this week or maybe early next week�  It is very 
positive and it would be uncharitable not to acknowledge that the Minister has taken on board 
the concerns of all the stakeholders in making that announcement�  

I also wish to raise the delay in the construction of special needs schools�  I understand that 
commitments and promises were made to construct ten schools for the start of the 2016-2017 
school year�  I understand that 70% of those schools have yet to move beyond the planning 
stage�  That is disappointing�  When we make commitments and promises to anyone, but es-
pecially to those in the area of special needs, it is important that we stand over those promises 
and deliver what we say we will�   Will the Minister make a comment on the status of those ten 
schools and what stage of construction they have reached when he sums up the debate?  As the 
Minister observed, the progress made in special needs provision is very positive�  There is much 
more that we can do but much progress has been made of which we can be proud�  Our children 
will be its beneficiaries.

I now turn to school transport�  The Minister will not need me to remind him of the issues on 
this that all of us across the country encountered last year�  From what I hear, it might be even 
worse this year�  Perhaps when the Minister is summing up he might comment on his under-
standing of where the rural transport scheme is for all our students so that parents who had bad 
experiences last year will not have the same bad experiences this year�  Perhaps the Minister 
might give them some confidence as they look forward to the new academic year.  Will he also 
make a brief comment on capitation grants?  I know it is not directly under the umbrella of what 
we are talking about today but one could say that the funding of schools across the board affects 
all children�  The capitation grants are becoming a serious issue for schools�  They are stretched 
to breaking point�  

The Department needs to step up and enhance its contribution�  That would take the pressure 
off school principals who are stressed wondering whether they are going to have the finances 
to keep functioning in the year ahead�  I refer to parents as well�  They are hard pressed enough 
without having to put their hands into their pockets to make contributions to make sure the 
lights stay on and there is heating for their children at school�  We might get some indication 
of the Minister’s thoughts in that area as well�  I thank him for taking the time to come here 
today�  This is a good news story and great work has been done�  Everyone in both Houses can 
be very proud of our contribution�  However, we cannot rest on our hands�  There is always 
more we can and should do�  The ambition we have for all our children is that every child that 
goes through the school gate will maximise his or her potential by the time he or she leaves that 
school, whether that is primary, secondary or whatever level�
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16/05/2018LL00200Senator  Lynn Ruane: I welcome the Minister to the Chamber�  I have read the press re-
leases in respect of speech and language therapy and occupational therapy�  They are extremely 
welcome�  I want to seek a comment from the Minister on what we determine as special needs�  
In the areas and schools that I most represent sometimes those special needs come in the form 
of trauma, post-traumatic stress disorder, PTSD, or behavioural difficulties due to the social 
environment�  These are sometimes separated as if these are problematic students rather than 
actually displaying behaviours based on the conditions in which they are living�

These students often end up in resource classes�  A diversity of students end up in those 
resource classes�  Some of them have diagnoses for autistic spectrum disorders, ASDs, and 
different learning difficulties.  There are, however, also students who are experiencing similar 
difficulties in school but do not necessarily come under that diagnosis.  What will be the role 
of the occupational therapists at primary and pre-school levels?  I am not sure if it will be at 
secondary level as well�  Will they look at the holistic needs of the students in respect of mental 
health and how that is impacting their school?  I recently spent the morning in Linn Dara school 
with students who are not in mainstream school any more�  They spoke very passionately about 
their negative experience of school�  I understand that schools are not resourced or trained to a 
level needed to deal with the level of difficulty that can be found in the classroom.  There are 
so many different needs.  

How can we piece all of this together so that we can meet such a diverse range of needs 
within the mainstream school?  My own daughter went through secondary school with high 
anxiety�  That resulted in many mental health issues�  It was mentioned earlier that we do not 
want to be diagnosing people�  However, the diagnosis that we ended up with in the end possi-
bly saved her life�  She is on the autistic spectrum�  We got that diagnosis after she had endured 
what felt like five hellish years in a school system that she did not understand.  She could not fit 
in or meet the requirements made of her in the classroom setting�  Schools such as the one my 
daughter went to are underresourced in respect of being able to send children for educational 
psychology assessments as well as to occupational therapists and speech and language thera-
pists�  How can we increase the number of educational assessments of needs in children in such 
schools so that we can figure out the needs? 

We do not want to diagnose everybody, but in some cases a diagnosis can actually improve 
the experience of that child within school�  My daughter is now in Trinity College Dublin�  She 
feels a great difference in disability service provision and what is being provided for her in 
respect of accommodation and being able to sit her exams on her own�  If something as simple 
as that had been provided in the school system it would have made a massive difference to her 
performance during exam time�  She now gets to sit in a room on her own without those small 
distractions that would sometimes distract people on the spectrum�  

On the recognition of special needs resource requirements for kids with dyscalculia - I have 
brought this up with the Minister, Deputy Bruton, in the past - I feel it is something that is not 
getting much attention in the same way as dyslexia does�  We have a cohort of children in school 
who have a disability with mathematics�  It is not about how it is being taught to them�  It is not 
about their ability or how much work they have put into it�  It is an actual disability�  It is stand-
ing in the way of their progression into third level education because it is not being recognised 
to the same standard as dyslexia in respect of mathematics waivers at the leaving certificate.

Trinity College Dublin has a mathematics waiver, which is what allowed my daughter to go 
to college, but not all universities have mathematics waivers�  To get a mathematics waiver, an 
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educational psychological assessment is needed�  If these were more available in some of the 
schools that do not have much resources - or the families do not have many resources - then we 
would see a much higher progression rate to third level, as indeed we would if we could recog-
nise all the invisible disabilities that exist within second level education�  

It is very important that we support children so that they are able to stay in mainstream 
school�  However, there is a gap when they leave school�  If they do not go to university, further 
education institutes do not have the same supports as the university sector�  I was alerted re-
cently to a girl who had been accepted into Ballyfermot College of Further Education�  She has 
a disability�  When she tried to follow the next step in her education, she was told that the col-
lege was not required to meet the needs she had to allow her to study there�  In respect of further 
education, we can get children up to the point where they are 18 but we need to be able to enable 
progression into further education�  The university sector does quite well in respect of having 
resources for dealing with disabilities�  Community colleges, however, are not in that position�

In respect of the units - I do not like calling them that - I am currently working on a very 
alarming case�  I will be in contact with the Minister, Deputy Bruton, when I have gathered the 
full evidence�  A child in Cork or Limerick - I will have to doublecheck my notes - has been sent 
home from a school unit�  There are only two children in that unit�  I think it can cater for up to 
ten children�  I will have to check my notes on that again�  The unit said that it could not meet 
that child’s requirements�  It is a whole unit working with only two children�  It should have the 
ability to work with many more children�

The unit told the mother that the child was not to come back to the special unit until he was 
medicated�  These are teaching professionals and special needs professionals nearly forcing a 
parent to medicate her child so he would be able to come back to the unit�  I wonder about the 
consistency across all the training in respect of people working in that area�  There is much 
amazing work being done but there are also gaps and we are failing many children�  This young 
boy, who is at the early stage of second level, cannot even access one of the units�  What stuck 
me was that this unit cannot meet his needs when it is not even at full capacity�  I wonder how 
it could meet the needs of all the children if it was at full capacity�  I wonder how much we are 
supporting the special needs units in carrying out their functions for kids that need extra sup-
port�  

The Joint Committee on Education and Skills yesterday heard submissions on something I 
was unaware of�  The discussion concerned sex education�  Inclusion Ireland came before the 
committee to talk about people with intellectual disabilities and how the education system is 
impacting them�  I was not aware that children in special schools with intellectual disabilities 
are taught at primary level right up to the age of 18�  We have not even reformed the education 
system to recognise that young people with intellectual disabilities are not eternal children�  
They are going through teenage years and going into adolescence�  They would like to poten-
tially have relationships, go into the workforce or live with some independence�  I wonder if 
this is an area the Minister has looked at when considering special education�  We have special 
schools that are teaching at primary level right up to when the child is 18�  We should create a 
system that allows children with special needs to go through the same age-appropriate educa-
tion that kids in mainstream schools do, so that they have some chance to be at par with their 
peers when they eventually leave school or go into third level or further education�

16/05/2018MM00200Senator  Catherine Noone: I welcome the Minister to the House�  I am speaking on behalf 
of my colleague, Senator Byrne, who is unavailable this afternoon�
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I would firstly like to commend the Minister on the fact that almost €1.8 billion will be 
invested in special education this year, nearly a fifth of the overall education budget.  This has 
increased by 43% since 2011�

Considerable work has already been undertaken, and is ongoing, in identifying the appropri-
ate form and level of support for children with special educational needs�  It is critical that the 
optimal form of support is provided�  From September 2017 a new model for allocating special 
education teachers has been introduced for all mainstream primary and post-primary schools�  
The special needs assistant, SNA, scheme was originally conceived as a model to provide assis-
tance to children with significant care needs arising mainly from physical disabilities, in order 
to facilitate their participation in mainstream education, where possible�  In order to provide the 
best possible outcomes for children with special needs, for teaching and also for care needs, it 
is of the utmost importance that all special education schemes be monitored, regularly reviewed 
and revised, as necessary�  The outcomes for pupils must be captured in a meaningful way to 
ensure that the most appropriate form of support is provided to pupils with special educational 
needs in educational settings� 

I wish to address some points of concern raised by the Special Needs Parents Association�  
Its members have raised the issue of sports�  They have also emphasised the importance of 
developing schemes based on children’s needs rather than diagnosis�  Ensuring that no child 
is locked out of a service on the basis that his or her diagnosis does not fit a disability service 
criteria is obviously an issue of concern for all stakeholders�  The association is enthusiastically 
awaiting the roll-out of children’s disability network teams across the country, which will cater 
for all children with complex needs, regardless of what type of school or preschool setting they 
are in�

The association’s vision for children’s disability services, under the national reform pro-
gramme progressing disability services for children and young people, is to establish children’s 
disability network teams to provide therapeutic children for complex needs�  The vision encom-
passes the following: easy access to the services children need; fairness in providing services; 
and families, health services and schools working together to support children in developing 
their potential.  This vision will ensure that instead of trying to find their way through a maze 
of services, parents and health professionals will easily be able to find out where a child should 
be referred.  As much as any supports offered to children with special educational needs and 
disabilities are welcomed, there is some concern about disjointed policies, despite cross-depart-
mental approaches�

The reconfiguration of children’s disability services was launched in 2010, but the lack of 
investment in therapists and infrastructure and industrial relations issues have stalled progress 
for the past eight years, with no new teams being formed since 2014�  As far as the Special 
Needs Parents Association is aware, no additional funding for therapists and support staff has 
been allocated more recently, but perhaps the Minister can respond to this�

Another issue of concern is that competition between different parts of the HSE in recruiting 
therapists will be compounded by yet another programme opening up posts�  There may be a 
difficulty in getting therapists.  This alone will create a gap in current services caused by recruit-
ment delays and existing vacant posts, which are already hard to fill. 

 The universal therapy inputs into schools by building the capacity and knowledge of school 
staff.  This will undoubtedly show benefits and schools will feel more supported.  It is very 
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positive that the Government is so committed to ensuring that children with special educational 
needs are given the opportunity to live independent lives and reach their full potential.  Signifi-
cant resources are committed to supporting children with special needs�  This continued sub-
stantial investment in special education resources, which had been lacking for some years, has 
contributed to significant improvements, as the Minister has referred to.  Considerable work has 
already been undertaken, and is ongoing�  I wish the Minister continued success in that regard 
and thank him for attending� 

16/05/2018MM00300Senator  Paul Gavan: The Minister is very welcome�  I want to begin, if I may, by speak-
ing about special needs assistants�  I commend the ongoing work and commitment of the Fórsa 
trade union and its members, whose investment in this sector is second to none�  I want to ap-
plaud Fórsa’s recent announcement that it intends to establish a professional institute which will 
provide ongoing support training for special needs assistants�  I think this is a really proactive 
move by the trade union movement, and shows its commitment to the sector and indeed to its 
members�

Currently, neither the State nor the schools in which SNAs are based are providing the de-
sired level of ongoing training�  Perhaps it would be appropriate to ask the Minister to consider 
whether he could provide public funds to Fórsa to invest in the workings of its new institute�  It 
would be the sort of innovative approach that I would certainly call for�  Fórsa’s SNA institute 
will allow workers to underpin their experience and qualifications with up-to-date training in 
order to move a sector where precarious employment is still growing towards professionalisa-
tion�  There is a core of 60% of SNAs surveyed by Fórsa who have been employed in the sector 
for over a decade�  However, of those surveyed, 82% still say that they would be interested in 
further training�  This demand must be met in some way, and obviously Fórsa feels it needs to 
step in�

As the Minister knows, Sinn Féin has consistently called on the Government to make a 
number of specific changes concerning special needs assistants.  The State’s record on publish-
ing the annual SNA allocation in a timely fashion has been very poor over the last several years�  
In fairness, the Minister has referred to this�  Each year, SNAs employed by the State have been 
left in the lurch as to whether they will have a job after the summer.  It is just not a situation that 
can be tolerated�  I welcome the Minister’s indication that this year - I take it by the end of this 
month - people will know�  That is progress�  I need to acknowledge that�  To be fair, however, 
while it is a step in the right direction for the workers themselves, the Minister needs to look for 
his Department to do this by the end of March each year to give people adequate time to plan�  
The Minister is clearly aware of the issue, and I would welcome a commitment to moving that 
deadline forward in future years�  

This also speaks to the issue of job security.  The level of job security afforded to special 
needs assistants is just not satisfactory.  As the Minister knows, at the moment they cannot ap-
ply for new jobs because they may still have one.  They cannot get the relevant documentation 
to apply for work or to prepare to do so, because they just do not know what their situation will 
be�  There is no security and no certainty, and any steps the Minister can take to improve that 
situation, including an announcement this week, will be very welcome�  I stress that SNAs have 
a relationship with their assigned students�  We want that security and continuity to be there in 
order to strengthen their bond�

We also want to establish a procedure for schools’ grievances to be heard�  Last May, 558 
schools were looking to appeal their special needs allocation under the new resource model�  
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Their principals closed their doors for the summer not knowing how they would prepare for the 
following year�  I do not think any of us would accept that as a satisfactory situation� 

I welcome the Minister’s Education (Admission to Schools) Bill 2016 not only because it 
will make progress with regards to removing the baptism barrier but also because it will attempt 
to deal with children with special needs being denied access to local schools�   The National 
Council for Special Education has found that several schools are using restrictive admissions 
policies to deter students with special needs from seeking admission�  Some schools are tell-
ing parents they do not have the resources, and others are advising parents to go elsewhere for 
schools better suited to cater for their needs�  This is unacceptable�  I am sceptical about the mo-
tive behind these refusals�  The Minister’s Bill would provide powers to ensure a school would 
open a special needs class for children where deemed necessary�  I very much welcome this� 

There is a crisis regarding autism spectrum disorder places and units across the State�  There 
are parents frantically applying to every school in their county to try to secure a space for their 
child�  Some schools could be up to an hour and a half away from their home or from where the 
child’s siblings go to school, but this is the reality for parents with children with special needs�  
Could the Minister outline whether any proposals are in place to deal with this issue?

I would like to deal with the urgent need for NEPS psychologists in our schools�  I acknowl-
edge the Minister referred to this in his speech�  In 2017, 619 schools across the State did not 
have access to a NEPS psychologist for the purpose of carrying out an assessment.  That is just 
shocking.  It flies in the face of the Education for Persons with Special Educational Needs Act 
2004, which gives a statutory right to children to receive assessments in a timely manner�  The 
schools need greater resources from the State to provide these invaluable services�  If they do 
not get them, the State will essentially be forcing the parents and children into the private mar-
ket to access services that they cannot go without.  Those parents who cannot afford to have a 
private assessment carried out risk having their child left behind�

16/05/2018NN00200Senator  Máire Devine: I welcome the Minister and his statement on speech and language 
therapy and occupational therapy provision�

I am speaking on behalf of constituents in Dublin South-Central, my area, whose population 
of people with disabilities is above the national average�  The recent RTÉ programme showed 
parents and children at St. John of God special school, Islandbridge, and how they are suffering.  
Many of the children have had little or no access to occupational therapy or speech and lan-
guage therapy�  These children cannot gain access to mainstream education because their needs 
are too severe�  One child, from Dolphin’s Barn, Dublin 8, has received no therapies despite 
having severe needs.  We were downhearted when we heard this pretty horrific story.

As we know, the therapies are vital to educational development�  One parent featured in 
the documentary explained she is worried her child will not be able to look after his own basic 
needs, such as washing and feeding himself�  It must be a discrimination issue�  Those who can 
afford it are substituting therapies that the school should provide with private interventions.  
Why would they not when the therapy is not available in the schools?  The schools should be 
providing the therapy, not private operators�  It is unfair and a dangerous way to limp around 
the crisis�

Senator Ruane made a point on mainstream schools�  While the RTÉ programme showed 
disabilities at the extreme end, I have been dealing with a young mother with a 14 year old boy 
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who has not gone to school for two years�  He has been diagnosed with autism�  He has depres-
sion because he has been out of school for two years�  He was sent to the school in Blackrock 
but he has not attended for two years because he feels it is not fit for him in that he is not se-
verely disabled�  Fitting into a mainstream school would really be possible but no school in his 
area will accept him unless acceptance comes with a package of support�  Obviously, his social 
skills and development will suffer, and his depression is increasing.  Unfortunately, he has been 
on Prozac for the past year�  We need to support such people in mainstream schools when a 
disability is not so severe as to warrant going to a special school�  There does not seem to be a 
plan for that�

The Minister hopes officials from his Department will meet management of the special 
needs schools in Dublin�  Parents say they feel their children have been abandoned�  Did the 
meeting happen?  If so, could the Minister give an update on the next actions that are likely?

The story highlights again the undeniable truth that parents should be involved at every 
level of decision-making about their children�  This is why I am nagging and not letting go in 
advocating parental voices on each and every board and decision-making table�  In the past day 
or two, I have been trying to ensure the HSE steering group making policy for children with 
complex needs does as Seanad Éireann wishes and allows a parental voice on the board�

16/05/2018NN00300Minister for Education and Skills  (Deputy  Richard Bruton): I thank the Senators for 
their contributions to the debate�  I will try to deal with each issue in turn�

Senators Ó Domhnaill and Gavan and others acknowledged the earlier allocation of special 
needs assistants�  This is welcome�  Fórsa was very keen to see this done�  It makes for better 
planning�  Whether we can bring the date back to March is probably an open question�  We al-
low applications to go beyond March�  We try to assess the applications that are received in a 
timely way and we then try to turn them around as quickly as possible�  I will consider whether 
we can do it even earlier but the purpose is to ensure we leave enough time for people to make 
their application and enough time for the school to absorb�

I will have to get back to Senator Ó Domhnaill on some of the specific skills.  He did not 
mention the schools involved�  In general, when the Department publishes an indicative year 
for a school, for planning purposes, it does not constitute a promise that a school will be built 
in that year.  It may be listed for 2019 for the purpose of planning but each project depends on 
land acquisition and planning permission�  These matters can divert the progress on individual 
projects.  Many of the delays have been because of difficulties with land acquisition and plan-
ning applications�  Alternatively, adaptations had to be made because of roads and all sorts of 
other factors�  While the Department gives an indicative year, it should not be construed as a 
promise�  That is not the context�

On school transport, the policy continues as it is�  There are those who are accommodated on 
a concessionary basis, but it is a concession�  The requirement on the minimum distance from 
the school, which must be met if one is to be entitled to school transport, remains�  That has 
been a bedrock of policy for a long time�  Representatives always come to me or the Minister 
of State, Deputy Halligan�  He is always asking whether the rule could not be bent a tiny bit to 
accommodate individuals but the truth is that if one changes the rule, it sets a precedent�  There 
are 4,000 schools and catchment areas.  The whole system is very difficult to manage if there is 
any small change.  That has been the difficulty.  We devote €120 million to the programme so 
it is not that we are not spending the money�  We are�  Many children are being accommodated�
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Addressing capitation grants is part of our confidence and supply agreement, as it is part of 
the programme for Government.  In the first two budgets for which I have been Minister for 
Education and Skills, I have had to give priority to matters such as reducing the pupil-teacher 
ratio and tackling disadvantage�  I felt these were of greater priority in the shorter term if we 
were to meet real challenges�  I recognise fully that capitation is a problem for schools�

Senator Ruane raised a number of issues concerning our capacity and the way we cater for 
special needs�  The move away from regarding diagnosis as essential towards the front-loading 
of the school with the teaching resource is designed to try to be more flexible in addressing 
problems of every origin, including behavioural problems�  The teaching professionals can look 
at that child, his or her learning needs as they identify them and seek to cater to that child ap-
propriately.  That is a more flexible way.  It allows the school to lead learning as best they can 
to cater to that child�

I fully acknowledge that in some cases diagnosis gives a huge insight that they perhaps 
would not have had and that it can be helpful, but the system that was there was that diagnosis 
was a gateway and if one did not get the diagnosis, the child would not get through the gate�  In 
terms of freeing up NEPS time to do the diagnosis where it adds value, as opposed to ticking 
a box on a form to trigger a provision, it is a win win�  It frees up the supports from NEPS to 
do assessment where it is needed, as in the example of Senator Ruane’s experience, which she 
cited.  It can make a huge difference but we do not want to make it a requirement.

I hope that is the same with those specific requirements, for example, where there is diffi-
culty with maths or numbers that the school can respond flexibly.  The NCSE has its own sup-
port service, which we have now expanded, and it is available to back up and build the capacity 
of a school to run the new resource teaching model�  Where there are particular problems, that 
resource can be called upon by the school to assist�  It is in a growth phase, it has only recently 
been established but we see a role for the NCSE in building capacity within the school�  That 
is the model we are moving towards, building capacity with professional assistance, not within 
the school but assigned to the school in different ways.  If there is an individual child whose 
needs cannot be met - Senator Devine mentioned such a scenario - the NCSE will look at that 
and do its best to accommodate that child if he or she is brought to our attention�

Senator Ruane raises a valid point that the disability supports in further education are much 
weaker than in higher education�  As we move to develop further education as a pathway - and 
I am very keen to develop apprenticeships and traineeships as a more solid, respected and sup-
ported pathway - we need to devote more attention to disability supports�  That is something 
to take away from the debate�  I refer to the question of the curriculum in special schools only 
going to primary level and how young people would be equipped to live independently�  I am 
sure the special schools have appropriate curriculums and not just on the academic side but I 
will have to get back to Senator Ruane on that�

Senator Noone raised an issue on the progressive disability team�  This is a development 
within the health service rather than my own Department�

16/05/2018OO00200Senator  Catherine Noone: Yes�

16/05/2018OO00300Deputy  Richard Bruton: It is related to the issue that Senator Devine raised regarding St� 
John of God special school.  As I understand it, the HSE is reconfiguring and moving to a model 
where it is seeking to have a range of supports within the community and that it would sup-
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port the children with disabilities in the community, regardless of whether they are in a special 
school or not�  That is the model it is developing for general disability support but at the same 
time it is working with us in developing an in-school model where we not only deliver some 
service within the school but also build the capacity of the school to extend that service�  That 
can be a win-win�

In the short term it might be said that there is competition for a scarce number of therapists, 
but if therapists can be put into an environment where the value of their interventions is added 
through training teachers and SNAs to have better programmes in the gaps between these ses-
sions, then we can have a win-win�  We can have a greater impact on the children from the same 
number of therapists and if it proves itself of value in this pilot it will impact on the model as 
we move along�  It is deliberately a pilot but it is a pilot in which the HSE is fully embedded�  
We can learn together on that�

Senator Gavan made a number of points on Fórsa and the development of SNAs�  I fully 
expect that the NCSE will recommend training development for SNAs�  In line with the profes-
sional development service for teachers and the various service providers, it is flexible.  It uses 
education centres and some outside providers so I have no doubt that any development being 
done by Fórsa can be assessed by the Department and the NCSE as a potential partner in devel-
oping appropriate training programmes�  The model, as can be seen from the pilot speech and 
language model, will be one where the speech and language therapist will not just be providing 
therapy to an individual child but will also be building the capacity of the teacher and the SNA 
through training to extend and integrate that work�  This model is a clear signal along the road 
that Senator Gavan’s members are advocating�  They want to see further training and believe 
they can be part of a better delivery�  That is what we are trying to do�

The issue of job security is pertinent.  It is inevitable with SNAs to a degree because they are 
often allocated to particular children and as a child moves on there is a question as to whether 
that post is available�  This is one of the issues the NCSE will be looking at in its assessment�  
If this post is attached to a child it is not guaranteed to the school so there will always be some 
level of redeployment elsewhere�  The positive is that in the last number of years we have been 
adding about 1,000 SNAs per year�  We have been able to accommodate most of those who 
wanted to be redeployed to another place�  We have been able to accommodate them so the 
system has worked relatively well�  However, I take the point Senator Gavan is making�  It is an 
issue I do not have an immediate solution to because some of these are linked to an individual 
and his or her child�  I thank Senator Gavan for his support on the issue of how we give a clear 
signal on a legislative level to schools that soft barriers or any barriers to a child with special 
educational needs is not something we support�

I refer to access to ASD places.  I agree that there are pockets where we have difficulties 
and the NCSE is addressing them�  The bigger picture is that we are accommodating an awful 
lot more children�  As I have said, the number of ASD units has grown rapidly�  They consist 
of six children per unit and the pupil equivalent has gone from 3,200 to 8,000 in the last seven 
years�  We have substantially expanded the number of places for intense support for children on 
the ASD spectrum and those are distributed right across the country�  There are some 1,325 in 
different schools.  However, there will inevitably be problems.  For example, sometimes they 
will not be in the local school because they are specialist units, typically with six students as-
signed to them, and it is only when a certain threshold is reached that the opening of a unit can 
be triggered�  I admit that there are problems in accommodating people’s needs as quickly as 
we would like�  That is why home tuition can sometimes be an inevitable bridge�  The bigger 
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picture is that we are continuing to expand and the legislative power is being taken to require 
these units to be opened�

Not only are we expanding NEPS but, as I said to Senator Ruane, the move away from 
requiring assessments as a gateway to get a service, to using assessment as an added value to 
ensure teachers are best informed of what a child needs, is in itself freeing up NEPS resources 
to be deployed more effectively.

5 o’clock o’clockWe are making progress on the number of schools covered and the way in 
which we cover them�  We are continuing to expand NEPS�  We are currently giving priority to 
disadvantaged schools, which I am sure the Senator would accept is a sensible approach, but 
we will seek to expand that�

  Senator Devine raised the issue of St� John of God special school�  I hope our new model 
will help the situation there�  It is one of the schools within the area where the new pilot will 
apply�  We will have 19 speech and language therapists supporting a range of schools, including 
special schools, and this one will be among them�  The position generally, as I understand it, 
is that while on the education side there are 92 children there, we have 16 teachers, a principal 
and 30 special needs assistants�  That is our provision�  Until this pilot we had not been provid-
ing speech and language therapy but under this pilot we will be providing speech and language 
and occupational therapies�  I understand the provision of these therapies has been made to the 
overall range of services provided by the St� John of God organisation in the catchment�  While 
some resources are assigned to the school more are assigned to the St� John of God’s overall 
range of services, which have to cope with some of the difficulties referred to in terms of un-
filled posts.  That is a short-term problem but I certainly hope that school’s inclusion in our 
pilot will be of help�  My Department has had meetings with those in the school and this is one 
positive response that I hope will help that school�

  Senator Devine raised the issue of children with very particular needs�  There is no doubt 
they present challenges to the school system�  We have been in the business of teaching and 
providing special needs assistants for children with those needs�  We recognise that if we are to 
cater for some children, we need to find a way of building a new partnership with other provid-
ers such as speech and language and occupational therapists�  If this model is successful, we can 
consider other potential specialisms where we could have professional partnerships between 
teachers, special needs assistants and parents in the school and those professionals�  I hope this 
approach will open up a new route to catering more fully to a wider range of needs within the 
school setting�  That could allow more children to successfully progress through the school�  

  The National Council for Special Education, NCSE, has looked internationally to see if 
there is a bolt-on model that would represent best practice for dealing with children with special 
needs, but there is not one�  No one is putting their hands up and saying our model is a world 
leader�  Many are looking at what we are doing and saying we are in a pretty good space in terms 
of the way in which we approach the challenge�  How one gets the best model for integrating 
children with special needs into a school system on an integrated basis presents a challenge in 
every education system.  I look forward to the work of the NCSE.  It has just been received in 
my Department and is being assessed�   Obviously, we will have to go to the Government to 
bring it to the next level�  The NCSE has put a great deal of work into this to help us design a 
model that would have the confidence of parents, which Senator Noone rightly pointed out is 
very important, and to provide us with the evidence to suggest this route is the right one to take�
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  I thank Senators for their contributions�  While this area does not get national attention, it is 
a challenging one that deserves attention from the Oireachtas�  It is an area where we do many 
positive things and prevent many problems that might otherwise develop and, thereby, allow 
people fulfil their potential, which is the goal that motivates all of us in the education area.

16/05/2018PP00200Acting Chairman  (Senator  Diarmuid Wilson): That concludes statements on special 
education provision�

I welcome to the Distinguished Visitors Gallery this afternoon James Connolly, a retired 
brigadier general born on 1 November 1923�  James is now in his 95th year and he is very wel-
come�  He was commissioned by President Douglas Hyde in 1945�  He served as a pilot and at 
one stage was head of the apprentice school in Baldonnel�  He participated in many United Na-
tions tours in the early 1960s in the Middle East�  His grandfather was James Connolly, one of 
the leaders of 1916 Easter Rising�  His father, Roddy Connolly, son of James Connolly, was at 
various times a member of Dáil and Seanad Éireann�  His aunt, Nora Connolly O’Brien, along 
with her mother, the wife of James Connolly, visited him the night before his execution�  Nora 
was an Independent Member of Seanad Éireann as a Taoiseach’s nominee, appointed by Seán 
Lemass in the late 1950s and early 1960s�  Today, I understand our colleague Senator Dolan 
will be presenting him with a copy of Forgotten Patriot -  Douglas Hyde & the Foundation of 
the Irish Presidency, by Brian Murphy�  James - or Seamus - is Senator Dolan’s Uncle Seamus, 
having been married to Kitty, now deceased, Senator Dolan’s mother’s sister�  Today, James 
is accompanied by five of his six children, Jessica, Joanna, John, Shay and Roddy, as well as 
Shay’s daughter Nicola�  On behalf of the Cathaoirleach, the Minister and our colleagues in 
Seanad Éireann, I welcome you to the Upper House along with our distinguished colleague, 
Senator Dolan, and wish James, in particular -  and his family - a very happy visit to this, your 
Parliament and our Parliament.  I hope you have an enjoyable day.

Sitting suspended at 5.10 p.m. and resumed at 5.35 p.m.

16/05/2018SS00100European Court Decision: Motion

16/05/2018SS00200Acting Chairman  (Senator  Gerry Horkan): I welcome the Minister of State at the De-
partment of Agriculture, Food and the Marine�  I call on Senator Niall Ó Donnghaile to move 
the motion�  He has 12 minutes�

16/05/2018SS00300Senator  Niall Ó Donnghaile: I move:

 That Seanad Éireann supports the call from the victims of torture known as “the hooded 
men” for the Government to appeal the decision of the European Court of Human Rights of 
20 March 2018 to the Grand Chamber of the European Court of Human Rights, and that the 
flawed decision of 1978 in relation to their case should not be allowed to stand.

I welcome the Minister of State to the House and I appreciate his time�  I acknowledge that 
it is a busy time for the Government and while I mean no disrespect to the Minister of State, I 
am disappointed, as I expect all those interested in this case will be, that the Government did 
not feel it appropriate to send a more senior Minister for this debate considering its significance.  

I welcome Mr� Shannon to the House today�  He is here on behalf of the group known as the 
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hooded men, 14 in all, who were selected by the British and unionist governments for special 
attention�  They were separated out and isolated from several hundred men who, like them, 
were arrested in swoops in the days and weeks after internment was introduced in the North in 
August 1971�  That special attention led to these 14 men experiencing a horrendous period at a 
secret location, which we now know to be Ballykelly army barracks, where they were tortured 
by highly trained members of the British Crown forces whose identity, despite the passage of 
50 years, remains unknown to these 14 men�  Their identity remains protected by the British 
Government, on whose behalf they practised their nefarious deeds on these defenceless, captive 
men�

For almost 50 years, the hooded men have been on a mission for truth and justice for them-
selves, their families and for humanity itself�  Four of the 14 men have died during this time and 
our solidarity and support is with their families today�  The remainder continue on their quest 
for justice.  It is a quest that began in August 1971, in a dark, despairing and dangerous dungeon 
where these men, individually and separately, were hooded, handcuffed to a radiator and sys-
tematically and ruthlessly interrogated beyond the point of exhaustion over a seven to ten day 
period.  These vulnerable men were cruelly and grievously injured, physically and psychologi-
cally, by their captors�  The full resources of the British state were used to try to crush the will 
of these 14 men�  They were guinea pigs in a torture experiment which the British Government 
had used in other colonies and on other defenceless and captured prisoners�  

The methods deployed on Irish citizens, the ABCs of torture, are still followed to this day 
throughout the world.  The toolkit of the torturer was multi-layered.  The first and most essential 
part of the torturers’ tool kit was the knowledge that what he was doing had the approval of the 
British and unionist governments and that he had immunity from prosecution or accountability 
for his cruel behaviour�  The second part was the knowledge that the torturer was trained in his 
dark arts by the British Ministry of Defence and was well paid for his service�  The toolkit also 
included the torturer’s menu - the infamous five techniques.  These techniques, when combined, 
subjected the men to so-called “deep interrogation”.  These techniques were meticulously re-
fined to have maximum impact on the helpless individual being experimented on.  For the 
techniques to work effectively, however, the men had to be in a state of fear and uncertainty.  

They were violently arrested from their homes by the British Crown forces�  They were 
hooded and taken by helicopter to an unknown destination where silence and isolation reigned�  
They were stripped of their clothes and personal belongings and forced to wear a boiler suit and 
hood.  As Mr. Francie McGuigan told us at the recent briefing here in Leinster House, at times 
they were stripped and photographed, with their torturers holding up their brutalised bodies by 
the hair - another form of so-called degrading treatment.  That was just like in Guantanamo, in 
Abu Ghraib and in Palestine�  The torturer’s handbook is followed meticulously to this very day�

One of the most noted stories of torture endured by these men was when they were hooded�  
They were brought from the specially designed torture chamber at Ballykelly to a helicopter 
and flown for a prolonged period but just four or five feet in the air.  While hooded, they were 
thrown backwards out of the helicopter, thinking they were God knows how high up�  The 
psychology behind all of this was to deprive the men of their normal everyday sensory experi-
ence of life�  The boiler suit and the hood over their heads covered their naked bodies�  They 
lived in their boiler suits for over a week and performed all bodily functions�  The hood was 
only removed during interrogations.  The five techniques included prolonged periods of stand-
ing against the wall with arms and legs spreadeagled - the so-called stress position�  They were 
hooded day and night and were deprived of sleep by what the men described as a high-pitched 
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hissing noise�  They was also deprived of food and drink�  

During the recent briefing in Leinster House, we were told it was like the noise went in 
through one’s head and then penetrated every sinew and muscle of the body�  It went down into 
the lungs and came out through the toes� The men were repeatedly and viciously beaten about 
the head and had their genitals kicked�  They were continuously threatened with death�  The 
effect of this was prolonged pain, physical and mental exhaustion, severe anxiety, depression, 
hallucinations, disorientation and repeated loss of consciousness�  Having listened to the men’s 
story, I contest that not only were they subjected to torture over this period but so too were their 
families�  These men were taken from their homes and their people�  Their mothers and fathers, 
brothers and sisters and wives and girlfriends knew nothing of their whereabouts during the 
whole duration of their torture�  Families were crippled with fear because they did not know 
where their loved ones had been taken�  They went to hospitals�  They even went to mortuaries�  
Their fathers pleaded with the Royal Ulster Constabulary, RUC�  It said it did not have them�  
However, we know it had them�  It had them in Ballykelly barracks�  

All of this was done at a time when sectarian killings were rife and when young men were 
being lifted off the streets to meet the cruelest of ends.  Imagine the worry for their families and 
the torture for their families when the very people who arrested them without trial were then 
telling their loved ones that they were gone and that they did not have them�  What happened 
to them, ultimately, at the end of this prolonged period of torture?  There was no wrap-around 
care, no after services and no counselling�  They went into Long Kesh internment camp�  They 
were arrested and held without trial or charge�  The entirety and magnitude of all of these fright-
ening ordeals continue to haunt these men to this very day�  Most reasonable people know that 
what these men experienced was torture�  

However, the reason Mr� Liam Shannon is with us today is because the European Court of 
Human Rights decided that the men were not in fact tortured�  They are here because the court 
has a different threshold when defining torture than that which I have just described.  Believe it 
or not, what I have just described is not torture according to the court.  The court does, however, 
readily accept that what the men experienced was “inhumane and degrading treatment”�  We 
all agree on that.  I, like many colleagues and most sensible people, am baffled as to the legal 
difference between torture and inhumane and degrading treatment.  What is the difference?  I do 
not believe there is any difference.  Human rights organisations around the world do not believe 
there is a difference.  The Irish State does not believe there is a difference and that is why it has 
taken Britain to the European courts twice since 1971�

In 1971, the Irish Government - on the men’s behalf - took the British state to the European 
Human Rights Commission�  The Commission unanimously found the British Government 
guilty of torturing the men�  The British Government appealed that decision and in 1978, the 
European Court of Human Rights reversed the Commission’s verdict and found the British 
Government guilty of inhuman and degrading treatment and not torture�  Here we are today�  
Under international pressure, however, the British Government announced that it would never 
again use the five techniques on defenceless prisoners.  In December 2014, following renewed 
efforts by the men and their families, the Irish Government again took the British Government 
to the European Court of Human Rights to seek to overturn the 1978 verdict on the basis of new 
facts�  It sought to reinstate the European Human Rights Commission verdict of torture�  

In March this year, the European Court of Human Rights upheld its 1978 decision that the 
British Government used inhuman and degrading treatment and not torture�  I ask Members to 
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support this motion calling on the Irish Government to appeal the decision earlier this year and 
to continue the good work the State began in 1971�  Time is quickly running out to lodge this 
appeal�  It is a straightforward matter and the Government should act swiftly�  The men - and 
indeed society here in Ireland and across the world - need and look to the Irish Government to 
pursue justice for them until it is ultimately achieved.  Such persistence sends a very clear mes-
sage to those governments that continue to use inhuman and degrading torture that their actions 
are being scrutinised and that they will be made accountable for them�  

Francie McGuigan put it very succinctly when at the briefing two weeks ago he said that 
what they were seeking was simple�  They want the British Government to wear the label of 
torturer on the international stage because that is what exactly what it was�  There should be no 
legal or popular tolerance of torture, no matter what the circumstances�  Human rights courts 
need to be crystal clear on this fundamental issue�  When the hooded men came to Leinster 
House, they moved us with their stories�  They insisted that this is not a political issue�  They 
further stressed that it certainly is not a party political issue�  They told us this is an issue of hu-
man rights�  Their lawyer, Darragh Mackin, said that the Irish State had taken this case because 
it knew the truth of what these men endured.  Why would one set out on this legal journey and 
not see it through to the very end?  

I agree with all of those sentiments and I have no doubt but that the other Members do too�  
Regardless of its significance, the term “legacy case” has almost lost its edge and its importance 
because there is such a litany of so many experiences from the course of the conflict.  This is 
not just a legacy case, however.  This has live immediate lived consequences for these men and 
their families�  It has live legal implications for victims of torture all around the world while 
states continue to use the verdict in respect of to this case as some kind of cloak of convenience 
or cover for the torture that they inflict on citizens, whether their own or from other countries.  

The book written by Father Denis Faul and Monsignor Raymond Murray in 1975 on the 
experiences of the hooded men continues to sell all around the world to this day�  It is a sad 
reflection of the interest in this case and the example being looked to by victims of torture all 
around the world in the form of the hooded men and their campaign�  I urge the Minister of 
State, on behalf of the Government, to tell us that this appeal will be lodged and that the Irish 
State will not just stand for the hooded men but will stand for victims of torture all around the 
world�  More importantly, I refer to the Irish State standing for any further potential victims of 
torture in order that we can shine a light and expose what happened to the hooded men and that 
this State will set an example across the EU and beyond that we stand for justice and truth.  

16/05/2018TT00200Senator  Rose Conway-Walsh: I second the motion put forward by my colleague, Senator 
Ó Donnghaile�  Many issues could be discussed today as serious issues are happening in our 
country.  We decided, however, as a Sinn Féin team in this House that justice for the hooded 
men was more important than anything else�  That was because this is a very time-limited deci-
sion�  A decision needs to be made today and it needs to be followed up with a clear process�

We are discussing torture here today.  I refer to torture inflicted on Irish citizens by the Brit-
ish Government.  I pay tribute to those who suffered this torture and who are here with us today, 
as well as those who cannot be here�  I think especially of Mr� Sean McKenna who passed away 
in 1975, shortly after being examined by a doctor in Dublin�  The doctor cited Mr� McKenna’s 
mistreatment as a cause of death�

The groundbreaking documentary “The Torture Files” aired on RTÉ 1 in 2014 and focused 
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attention on this case once again�  I commend the RTÉ investigations unit and the Pat Finucane 
Centre on spending many months trawling through documents at the British National Archives 
in Kew.  They discovered that, as early as March 1971, RUC officers were being trained in the 
application of the five techniques and that a facility to house the process was also in planning.  
It appears that the five techniques had ministerial approval and that the individual cases were 
settled out of court to ensure that no Minister, former or present, could be charged with the 
conspiracy�  The Conservative Party Government of the day authorised torture and subsequent 
Labour Party Governments covered it up�

The 1978 judgment which turned torture into degrading and inhuman treatment had im-
plications far beyond this island�  In 2003, the US Attorney General quoted the 1978 ruling as 
justification for the use of torture and interrogation methods in Iraq, claiming that what was be-
ing done was not torture�  Ireland, as a nation of people, has a reputation abroad for standing up 
against inhumane treatment�  We would like to see our Government take stronger action against 
those who carry out torture and extra-judicial murder, but at least we call it what it is.  Let us 
not be found wanting in our own country�

I am urging Senators to support this motion in order that the moral compass can be recali-
brated�  Treating individuals in the way described by my colleague, Senator Ó Donnghaile, is 
torture�  The torture he described, which took place in Ballykelly and elsewhere, had a devastat-
ing impact on the lives of those who suffered through it and, indeed, who still suffer today as a 
result of it.  Its impact was felt by the communities from which they came.  They suffered with 
the victims�  When one of their own was brutalised and tortured, the integrity of the community 
was dealt a blow.  When injustice touches upon areas of human dignity there will always be a 
reaction.  We must ensure that this never happens again.  The first step towards achieving this 
is to define it accurately as torture.  All forms of torture must be ended, in Ireland, in Palestine 
and beyond�

I understand there is cross-party support for this motion�  The appeals process must be insti-
gated immediately�  I thank all of those who have taken an interest�  I also thank my colleague, 
Senator Ó Donnghaile�  It shows the merit of having somebody with a 32-county perspective in 
this House.  We all have such a perspective but Senator Ó Donnghaile lives within that affected 
community and is able to bring the story to Leinster House�  Until the presentation was done in 
the AV room a number of weeks ago and until we heard first-hand details from the men who had 
suffered and their solicitor, we were not conscious of it.  The story has been brought back to us 
now�  I remember being told about the hooded men as a child�  It always seemed like something 
abstract, as if it could not have really happened�  I particularly remember the story of people 
being dropped out of helicopters�  There is a certain amount of disbelief involved regardless 
of who tells the tale�  We might believe perhaps that there is a bias in the telling, but when one 
hears it straight from the mouths of the men involved and when they recount exactly what was 
done to them, there is no question that it has to be named and shamed and called torture�  If what 
they outlined is not torture, I do not know what is�

I hope that this appeal will go forward�  I trust that the Government will do the right thing�  
The natural next step is to appeal the ruling�  It can be appealed before 18 June�  That should 
happen.  I think and hope that the result will be different this time around and that the men and 
their families will get the peace and justice for which they have waited decades.

16/05/2018UU00200Senator  Joe O’Reilly: One has to recognise that these men were detained in the absence of 
any due process, judicial process or a proper charging system.  It is very important to recognise 
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that�  Torture is not acceptable in any way, but it is important to say that what happened in this 
case is aggravated by the fact that no proper processes were observed�  There were no proce-
dures adhered to and the men were not afforded the opportunity to defend themselves.  That 
makes what happened all the more reprehensible�

The men involved were detained in 1971�  There are 14 people involved in this and I wel-
come those present in the Public Gallery.  It is worth repeating what these men were subjected 
to and what they went through.  The first form of torture was wall standing.  They were spread-
eagled against a wall in a strained position for periods totalling between 23 and 29 hours�  That 
speaks for itself�  Dark bags were placed over the heads of these men, pending interrogation, 
and they were held in a room where there was a continuous loud hissing noise�  In advance of 
interrogation, they were deprived of sleep for unknown periods�  They were also deprived of 
food and drink�  Furthermore, there were the episodes involving helicopters and the horrendous 
fear that was instilled in the men as a result�

In 1978, the ECHR found that the use of these techniques on the men by the British authori-
ties amounted to inhumane and degrading treatment but did not constitute torture�  The court 
entered the realm of semantics at that stage.  It effectively was torture.  I do not know how the 
distinctions were drawn given the evidence available.  The full judgment in that case was that 
the ECHR did not accept the designation of torture�  In contrast, the European Commission on 
Human Rights, a body which once existed to take evidence, issue reports and decide whether 
cases could go to the ECHR, had classified the treatment of these men as torture and inhumane.  
That is a point worth noting�

In December 2014, Ireland requested that the ECHR judgment from 1978 be revised, as is 
provided for under Rule 80 of the court�  Subsection 1 of the rule states, “A party may, in the 
event of the discovery of a fact which might, by its nature, have a decisive influence and which, 
when a judgment was delivered, was unknown to the Court and could not reasonably have been 
known to that party, request the Court, within a period of six months after that party acquired 
knowledge of the fact, to revise that judgment.”  The new knowledge arose from the “RTÉ In-
vestigates” programme�  We should salute RTÉ and those involved in the programme, and in the 
documentary relating to this case, for that�  New facts, documentation and information emerged 
which suggested ministerial involvement�  On that basis, the Government sought a revision�  We 
are all addressing this issue in a unified and sincere fashion, so I believe Senator Conway-Walsh 
probably should have placed more emphasis on the bone fides of the Government, particularly 
in view of the fact that it made the application and then fought the case�

6 o’clock o’clockThere has not been an issue with that, nor should there have been�  That 
merits recognition�  It should not have been otherwise�

  The basis of Ireland’s case arose from the documentary to which I refer�  In its 2014 ap-
plication, the Government stated that, as a result of the documentary, it had obtained a large 
amount of documents which demonstrated that the then UK Government had withheld infor-
mation from the original proceedings and questioned the alleged psychiatric expert known as 
Doctor L.  That man testified that the after-effects had not been long-term in nature, which was 
very wrong�

  The request is that the matter go before the Grand Chamber of the European Court of Hu-
man Rights.  At this point, I have no philosophical objection to that.  I doubt that any Member 
of the Oireachtas would have such an objection or would look at this matter with anything but 
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horror�  What happened was wrong and the fact that people were detained and tortured in the 
fashion described is not acceptable�  The Attorney General had to weigh up the facts�  I have to 
put it on the record that up to now such an application has never been granted�  That is a very 
difficult thing.

16/05/2018VV00200Senator  David Norris: It is not a reason for not doing it�

16/05/2018VV00300Senator  Joe O’Reilly: I want to make the House aware that the Attorney General and 
Government have to factor that in�  My party will accept the motion�  It understands the gravity 
of the situation and has no objection, in principle, philosophically or any other way, to going 
through the advanced process�  There are, however, limits to the potential of that process�  That 
is clear to everyone�  We want to exhaust the process to the very end�

16/05/2018VV00400Senator  Mark Daly: I wish to share time with Senator Gallagher�  Fianna Fáil supports 
the motion on the case of the hooded men, which relates to events that took place during a dark 
period of the Troubles.  The legal ramifications echo to this very day.  The case should be ap-
pealed to the courts�

It is disappointing that the Government had to be taken to the High Court by legal represen-
tatives of the hooded men in order to be encouraged to take the most recent case, which came to 
a conclusion with which we are not satisfied.  Hence our demand that it be taken to the higher 
court�  What happened to the hooded men has been outlined, including the interrogation tech-
niques used, such as stress positions, white noise, sleep deprivation, food and water deprivation, 
having hoods placed over them for days at a time and being subjected to physical and mental 
torture�

One European body found that they were tortured but this was overturned, on appeal, by 
the relevant court�  We know from the most recent revelations in the courts that much of the 
information which should have been supplied by the British side was withheld�  That is why 
we need to ensure that the Grand Chamber of the European Court of Human Rights, which will 
comprise 17 judges rather than the seven involved in hearing the case previously, will overturn 
the judgment handed down and find that what happened constituted torture.

It is important that what the men were subjected to be found to be torture by a European 
court�  The case is being used by regimes, democratic and otherwise, all over the world as an 
excuse to subject prisoners to the same methods to this very day.  Enhanced interrogation tech-
niques were used in Abu Ghraib and other places about which we will never hear�  If we do not 
pursue this to the end, we will be doing a disservice to humanity for generations to come�  This 
ruling is being used time and again by no less an authority than the White House and others to 
justify the use of torture.  No word other than torture can be used to describe what these men 
were subjected to.  To say that enhanced interrogation techniques were used is an appalling use 
of any language because no human being could go through the treatment these men were sub-
jected to and come out the same person on the other side.  To not be affected would be beyond 
human capacity�

The techniques used were designed so that people would be affected and afraid, not just 
those who were subjected to them but also their families.  Others would get the message that 
this could befall them if they did not lie down and remain silent�  In this instance, the British 
Government was the regime which was subjecting what it believed to be its citizens to such 
treatment�  If it happened in Finchley, which, as Mrs� Thatcher believed, was as British as 
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Northern Ireland, I imagine people would have gone to jail.  However, nobody has gone to 
jail.  The Crown Prosecution Service is making no attempt to have any of those involved put in 
jail because they are immune from prosecution due to the fact that this was a political decision 
taken at the highest level�  The European courts are giving it political cover by saying that while 
distressing as the techniques were, they did not constitute torture�  I do not believe anyone in 
this room or anywhere in the world could support such an assertion by any court�  That is why 
we support the motion�

Is the Government going to have to be taken to the High Court?  Having spoken to the solici-
tors for the men, I understand they will have to take the Government to the High Court again�  
It is not a legal issue as much as it is a political one�  Does the Government have the will to take 
the British Government to court?  It is down to the 17 judges to decide whether what happened 
was torture but it is up to the Government to take the case to the next level�  It is not doing it 
on behalf of the 14 hooded men or their families�  Rather, it is doing it on behalf of all of the 
people who could be arrested and subjected to the same techniques because of the ruling of a 
court nearly four decades ago�

16/05/2018VV00500Senator  Robbie Gallagher: I compliment Senator Niall Ó Donnghaile on bringing the 
motion forward.  I attended a briefing in the AV room organised by the Senator and it was one 
of the most powerful presentations I have ever witnessed�  To listen to the men outline their ex-
periences of literally going to hell was very stark.  Senator O’Reilly said that the first wrong was 
that the men were dragged from their homes without being guilty of anything�  That compounds 
the matter even more�  There is a duty on the Government to step up to the plate in this regard 
and not, as Senator Mark Daly said, have to be dragged through the courts again to do what is 
the only thing to do, namely, the right thing�

This is the second time I have discussed the British authorities today�  Earlier, I spoke about 
the Monaghan bombings that happened 44 years ago�  The 44th anniversary of those bombings 
occurs tomorrow, 17 May�  Families have been left waiting for answers as to what happened�  
The British Government has refused point-blank to release the files in order that we might shine 
a light on what happened�  All we are looking for here is what is right and proper�  Again I com-
pliment my colleague to my right on bringing this forward�  I am gladdened to hear that all sides 
of the House will be supporting this�  It is now up to the Government to do the only thing that 
is left to do, which is to do the right thing and pursue this to the very end�

16/05/2018WW00200Senator  Pádraig Ó Céidigh: I will be sharing time with Senator Boyhan�  We will take 
four minutes each�  Cuirim fáilte chuig an Teach seo roimh an Aire Stáit agus cuirim fáilte spei-
sialta roimh an Uasal Liam Shannon, who was one of the 14�  It is great to see him especially 
and I thank him for coming�  I support Senators Ó Donnghaile and Conway-Walsh and the Sinn 
Féin motion 100%�  It is really important�  We are dealing with many other important things 
and this is absolutely up there�  If we do not support human integrity and fairness, what are we 
about?  I ask that every colleague here, every Seanadóir, support this 100%, and I am sure they 
will�  Let us make a really strong statement here�

It is very important and hugely valuable to have an Seanadóir Ó Donnghaile’s input in the 
Seanad because he brings a perspective in respect of Ireland and of its people that perhaps we, 
including myself, do not have�  I very much appreciate that�  Gabhaim buíochas leis as ucht an 
chur i láthair agus as pointí agus rudaí mar seo a chur i láthair an Seanaid�  

This is not a political matter, as Senator Conway-Walsh said�  This is something we stand 



16 May 2018

117

for as individuals and as people�  It is a matter of what is right and what is wrong�  As a nation 
we comprise only 2�5% of the population of Europe, but we punch above our weight�  I ask 
an tAire Stáit to give this 110%�  I support him and the Government in this�  People like Mr� 
Shannon and others deserve it.  As Senator Mark Daly put it so well, this is not just a national, 
Irish thing; this is a worldwide situation�  Let us create precedent and let us not accept no for an 
answer, because there are people who deserve this, including not only the 14 hooded men but 
other hooded people from all over the world�  We have to stand up for those people whom we 
will never know nor ever meet�

16/05/2018WW00300Senator  David Norris: Hear, hear�

16/05/2018WW00400Senator  Pádraig Ó Céidigh: I am not going to go through all of the details that have been 
mentioned already�  I want to share time with my good colleague here�  However, this happened 
in 1971�  The Irish Government brought a case to the European Commission on Human Rights 
in 1976 and the British Government was found guilty of torture�  On appeal, that wording was 
amended so that the word “torture” was not used�  As was said earlier, I do not understand the 
difference.  If I may say so it seems to be some form of a cop-out.  Let us call a spade a spade.  
In 2013 declassified documents were uncovered which revealed the existence of the interroga-
tion centre at Ballykelly�  As I understand it, this information was withheld from trial in 1976�  
As somebody who practiced law as a solicitor for a number of years, this seems to me to be a 
miscarriage of justice and grounds for a mistrial.  Evidence which was clearly important was 
not made available and, as other people have said, but for the RTÉ documentary “RTÉ Investi-
gations Unit: The Torture Files”, which brought this to light, and but for the great investigative 
journalism that was carried out, this may never have been uncovered.  The Minister of State 
and I are together on this and for the ten people who are alive and their families - but probably 
even more so for Mr� Shannon’s colleagues who are not here and their families - let us do what 
we are good at in Ireland and give this 110% and our best shot�  I support everybody who has 
spoken here�

16/05/2018WW00500Senator  Victor Boyhan: I welcome the visitors to the Chamber�  I am mindful of the fact 
that not all of the people who suffered this terrible miscarriage of justice are here today.  That 
must be a very sad thought but I salute those brave and courageous men who have continued the 
fight.  I hope that as a result of this appeal to the Grand Chamber, if it is successful, this Seanad 
will perhaps have shone a bright light in support of them�

I will not rehearse the horror stories�  I too went to the audiovisual room and I congratulate 
Senator Ó Donnghaile, all of the Sinn Féin team and all the other people who signed this mo-
tion�  I thank Sinn Féin for using its Private Members’ time for this motion�  When one meets 
these people face to face, one cannot do otherwise than believe them�  People do not make up 
those sorts of stories.  It was a horror and a great miscarriage of justice.  I thank Sinn Féin for 
making the arrangements to bring these men here because there is nothing like looking a man 
in the eye, hearing his story, listening and being moved�  The important thing is that we have to 
be moved into action and we have been moved to do something�

I seek clarification from the Minister of State on a number of matters.  I read some reports 
yesterday in research for this debate and I noted a comment of the Tánaiste, Deputy Coveney, 
who stated that the appeal is not straightforward�  We need to know what the impediments to 
such an appeal are�  It has been reported that an appeal must be lodged by 20 June�  Will the 
Minister of State confirm that?  Separately, I have been informed that the Court of Appeal in 
Northern Ireland is currently hearing civil proceedings in which it is claimed that a PSNI deci-
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sion to end preliminary inquiries into the deep interrogation methods deployed against the 14 
men was seriously flawed and should be squashed.  Does the Minister of State or the Govern-
ment know anything about the progress of those proceedings?

This is about the Government�  It is about Seanad Éireann calling on the Government here 
today�  We hear so much about what the Attorney General and the legal advisers say�  I mean no 
disrespect to the Minister of State because I work exceptionally well with him, but I was terribly 
surprised to see him walk across the floor here today, given the significance of the story.

16/05/2018WW00600Senator  Niall Ó Donnghaile: Hear, hear�

16/05/2018WW00700Senator  Victor Boyhan: This morning the Minister, Deputy Coveney, was here to talk on 
a Commencement matter raised by Senator Gallagher in respect of another horror story and 
legacy issue from the Troubles of this country and this island, namely, the Dublin-Monaghan 
bombings.  Let us remember the victims’ families and the people who sought justice for them.  
Tomorrow is the 44th anniversary of the deaths of the people involved�  However, I do not 
mean to pass remark on the Minister of State.  He is doing his job.  I just want to share with the 
Minister of State that in itself, the Minister’s absence was disappointing and sent out a message 
that concerns me�  Ultimately we want the Government to make a decision and want this House 
to be kept informed�  I have one request for the men and for us in Seanad Éireann�  As soon as 
the Government has made its decision, which I hope will be soon, I ask that it comes back to 
this House and tells us�

16/05/2018WW00800Senator  Frank Feighan: What happened to these 14 men was truly horrendous�  They 
were subjected to sleep deprivation, wall standing, stress positions, white noise and beatings.  
Alex Kane wrote in The Irish News a few days ago “that the past is always in front of us”�  Our 
history and our past are always in front of us�  If we want to deal with the legacy issues and with 
truth and reconciliation, we must have an understanding of what happened.  We must find the 
truth, and justice must be done, whether for the State or for anybody else.

 In 1971, Ireland made a complaint to the European Commission on Human Rights that 
these 14 men, who had been interned in Northern Ireland that year, had been subjected to five 
techniques of enhanced interrogation that constituted torture under Article 3 of the European 
Convention on Human Rights, ECHR�  While the Commission upheld that view, a subsequent 
ruling by the European Court of Human Rights in 1978 found that the techniques were not tor-
ture but “inhumane and degrading treatment”�  In 2014, the Government lodged an application 
with the European Court of Human Rights requesting that it revise its 1978 judgment to say 
that the treatment constituted torture under Article 3 and not inhumane and degrading treatment�  
The application was based on material released into the National Archives of the UK by the UK 
Government� 

I welcome this motion by Senator Ó Donnghaile�  I welcome the fact that Senator Ó Donng-
haile is in this Chamber because he brings that perspective to an area about which we have 
sometimes forgotten and about which we want to forget�  Unless we have truth and reconcili-
ation, these things must be aired on the floor of this Chamber.  I thank Senator Ó Donnghaile 
for bringing the motion�  Many issues have arisen in the past 30 years which we can debate and 
about which we can call for a resolution in this Chamber�  We are united across party lines to 
get truth and reconciliation�  Senator Ó Céidigh summed it up correctly in saying that Ireland is 
moving in a different direction.  We are seen as independent, with no colonial baggage.  We are 
seen now as independent arbiters around the world�  If we want to have a global footprint, we 
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cannot have issues on our doorstep or on our island that we have not addressed�  We are talking 
about the legacies of the past�  These things must be dealt with, so I support that call� 

Some of the material disclosed by the RTÉ investigations unit included a letter dated in 1977 
from the Home Secretary, Merlyn Rees MP, to the then Prime Minister, James Callaghan�  In 
that letter, Rees stated his view that the decision to use methods of torture in Northern Ireland 
in 1971 and 1972 was taken by Ministers, in particular Peter Carington MP, the then Secretary 
of State for Defence.  On 20 March 2018, the court delivered its judgment in the matter of the 
Government’s application for revision.  The decision of the court was supported by a majority 
of six judges to one, but interestingly the minority view was expressed in a strongly worded 
dissent by the Irish judge, Síofra O’Leary.  Judge O’Leary said that the seven-member Chamber 
had “opted for an extremely narrow version of what the Court was dealing with in 1976-1978”�

The hooded men’s judgment was a landmark in international law, as it was the first time a 
state took on another state at the European Court of Human Rights�  However, we can all ac-
knowledge the deep disappointment being felt by the men and their families right now�  It must 
also be said here that four of the original hooded men have since died: Sean McKenna, Michael 
Montgomery, Pat Shivers and Gerry McKerr�  I was honoured to meet Mr� Liam Shannon, who 
is in the Visitors Gallery.  I hope that we shine a light on injustices, try to get the truth and move 
this forward�

Noting the decision of the European Court of Human Rights in March, the Taoiseach said 
that these men were certainly subjected to terrible abuse and degrading punishment.  He also 
said at the time of the judgment that the Government would consider it, and having done so 
make a decision on whether to appeal it�  I understand the Government has not yet made a deci-
sion on whether to apply for a referral to the Grand Chamber�  I also understand that advice from 
counsel will need to be carefully considered by the Attorney General inter alia before any Cabi-
net decision to move ahead with the application�  I urge the Government to support this cause 
but, in that context, the Government has decided neither to oppose nor to support this motion�

The motion’s proposers are right�  I attended events to commemorate the Good Friday 
Agreement in Washington last week�  We went to Capitol Hill to thank the politicians, the 
members of Congress and the people of the United States for their support in bringing about the 
Good Friday Agreement, which brought peace to the island of Ireland�  We thanked them, but 
we also said that we must renew this�  The Good Friday Agreement cannot move forward unless 
we deal with situations and issues like this�  I hope that in the coming weeks the Government 
will support this decision�

16/05/2018XX00200Senator  Frances Black: I offer my full support to the motion before us today, and I com-
mend Senator Niall Ó Donnghaile and his colleagues on bringing it forward�  I also welcome 
Mr� Liam Shannon to the Visitors Gallery today�  More than anything, I want to let the people 
involved know that I am fully behind them�  The hooded men and their families have my full 
support in their search for justice, no matter how long that may take.  I commend them on their 
bravery in pushing forward with this�

I am a member of the Joint Committee on the Implementation of the Good Friday Agree-
ment.  A big part our work is to look at the legacy of the conflict in the North and the lasting 
impact it still has on our communities�  It has been devastating to hear many of the stories from 
victims and survivors, and to see the level of unresolved trauma that we are still dealing with 
now�  Speaking to people, one can feel the weight and the burden that is being carried, and how 
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that can result in enduring intergenerational trauma unless it is properly addressed�

I also see this in my work with the RISE Foundation almost every week�  In the area of 
addiction, unaddressed trauma can have such a huge impact on families and children, passed 
on through generations�  In all cases, we have a responsibility to help those involved address 
what has happened, and this is no different.  After the court ruled in March, Francie McGuigan 
bravely spoke tothejournal.ie and said: “There were 14 of us – four of the lads are dead but their 
families still there, so it’s not just about us.”  That is such a powerful point, and something we 
should all remember�  There is such a large network of people around these 14 men, including 
families, friends and their wider community, that is still waiting for justice and dealing with 
this�  We have a responsibility to all of them to provide our support�

I was re-reading some of the old case files this morning.  What these men were put through 
really is unimaginable.  On top of brutal beatings and death threats, the men were subjected to 
the now infamous “five techniques”, including hooding, wall-standing in stress positions for 
hours, subjection to white noise, sleep deprivation, and deprivation of food and water.  None of 
the 14 men involved was ever convicted of any criminal offence.  They were simply interned, 
tortured and abandoned�

I want to put it on the record of this House again that what happened to those men over 
seven days in Ballykelly in 1971 was torture.  It was torture by the definition of the European 
Convention on Human Rights in 1976, and it was torture by any reasonable person’s reading 
of the brutal, inhumane techniques that were used�  When we hear that a man was hooded and 
thrown from a helicopter to make him feel that he was about to die, we do not need to equivo-
cate�  That is torture�

The European Court of Human Rights made a mistake in 1978, and it missed a huge op-
portunity to atone for it in March�  Amnesty International expressed its disappointment at the 
ruling, saying that it focused on a narrow legal technicality instead of engaging with the sub-
stance of the torture claims�  This is an important point�  Ultimately, the court debated whether 
the information released in 2014 would have led to a different ruling in 1978, not whether the 
techniques themselves would be judged as torture in today’s society.  In fact, the court specifi-
cally referenced case law highlighting how our understanding of what constitutes torture has 
expanded and become more humane as the decades have passed�  This is really important, and 
it speaks volumes about the decision taken in 1978.  That initial ruling was an injustice not only 
to the 14 men and their families, but also in its broader impact on the world in the years since�  
Amnesty International has documented how since that decision was handed down, many coun-
tries, including the United States and Israel, have relied on it to justify an aggressive, horrific 
legal interpretation of what does or does not constitute torture�

When the world recoils in horror at what was done to human beings in Guantanamo and Abu 
Ghraib, we should remember that the US Government specifically referenced this verdict in its 
legal defence of its actions�  What was carried out, it claimed, was not torture but “enhanced 
interrogation”�  This is an insult both to language and to human dignity�

16/05/2018XX00300Senator  Niall Ó Donnghaile: Hear, hear�

16/05/2018XX00400Senator  Frances Black: It came to be one of the most appalling, defining features of the 
war on terror, and reminds us of the global impact of decisions like this�

Amnesty International won the 1977 Nobel Peace Prize for its work against torture, and I 
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commend Grainne Teggart and its Northern Ireland office on its continued tireless work on this 
case�  Huge credit must also go to the investigative team at RTÉ and the Pat Finucane Centre for 
their willingness to work on exposing new information and keeping the fight alive.  In light of 
those revelations, the Government was right to launch the appeal in 2014, and it would be right 
to get behind the hooded men and their families now�  I am glad to hear the Government will 
not be opposing the motion today, and I urge it to get fully behind this push�  We have a duty to 
these men to call what happened by its rightful name�

Again, I want to send my full support and thoughts to the people involved and their families, 
and I commend them for their courage and bravery�  I was looking at a picture this morning of 
the group outside the European Court of Human Rights, and I can only imagine the willpower 
and determination it takes for them to keep going all these years later�  It is only right that the 
Irish State stands beside them in their search for justice.

16/05/2018XX00500Senator  David Norris: I am somebody who is a royalist�  I come from a Southern unionist 
background�  I am also aware that the Provisional IRA engaged in torture during this historical 
period�  However, it is much worse when those activities are carried out by legitimate agents 
of the State.  That is what I find utterly shocking.  The men were innocent when they were sud-
denly lifted off the street.  This is a human rights matter.

We hear a lot about western values and the United States and Britain charging into other 
countries all over the world in defence of western values, but they engaged in extraordinary 
rendition, torture and drone attacks where the most fundamental aspects of human rights, going 
back over many centuries, are routinely violated�  What happened to the right to be presumed 
innocent?  What happened to the right to face one’s accuser?  What happened to the right to be 
legally represented?  Oh no�  All of those can go�  When Britain and the United States engage in 
these tactics, they are not speaking for me, and they are not speaking for western values�  They 
are the very opposite of western values�

The European Commission on Human Rights found that this was torture�  That should have 
been the end of it�  There must have been intense diplomatic lobbying to get that changed to 
the mealy-mouthed verbiage of inhumane and degrading treatment�  That is complete and utter 
nonsense�  It says that if the case was tried now, it would be found to be torture�  If it is torture 
now, it was torture 20 years ago�  If an act is torture, it is torture simpliciter.  It just has to be 
torture�  It is also an extremely dangerous precedent�  If this defective ruling is not challenged, 
it gives legitimacy to regimes all over the world which continue to engage in these disgusting 
practices�  How can it not be torture to have somebody standing for 29 hours, as somebody said 
previously, in a stressed position?  The muscles would be in agony after that�  As for dropping 
people out of a helicopter, maybe it was from 5 ft off the ground, but the people who were being 
dropped did not know that�  I am surprised that none of them died of heart attacks�  I certainly 
would have been a prime candidate for a heart attack if it had happened to me�

On the question of the appeal to the Grand Chamber, of course they must do it�  There should 
be no mealy-mouthed farting around about this sort of business�  My decent friend, Senator 
O’Reilly, said that no appeal has ever been successful�  I do not know whether that is true but 
it does not matter a damn whether it is because if we say we will not take an appeal because an 
appeal has never been successful, why not abolish the entire appeals process?  There is no point 
in it if nobody will use it because so far nobody has been successful�  That is outrageous�  We 
must take that on�  The Government has a moral obligation to defend the human rights of these 
unfortunate people who were so grotesquely and wrongly mistreated�
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I intend no insult whatever to the Minister of State�  He is a very good Minister and a decent 
Wicklow man, but I do not know what agriculture has to do with torture�  The Tánaiste and 
Minister for Foreign Affairs should be here today.

16/05/2018YY00200Senator  Niall Ó Donnghaile: Hear, hear�

16/05/2018YY00300Senator  David Norris: He should be in here because this is a vital matter not only for the 
State of Ireland but for the question of human rights across the globe�  There is nowhere else 
that the Tánaiste and Minister for Foreign Affairs and Trade should have been this evening 
rather than in this Chamber�

16/05/2018YY00400Senator  Niall Ó Donnghaile: Well said�

16/05/2018YY00500Senator  David Norris: I ask the Minister of State to carry back to Government the very 
strong feeling on all sides of this House that there must be an appeal to the Grand Chamber�  It 
would be an outrage against decency if the Government does not take this stance�

16/05/2018YY00600Senator  Paul Gavan: Well said�

16/05/2018YY00700Minister of State at the Department of Agriculture, Food and the Marine  (Deputy  
Andrew Doyle): I am being substituted by-----

16/05/2018YY00800An Leas-Chathaoirleach: Does the Minister of State wish to speak?

16/05/2018YY00900Deputy  Andrew Doyle: No�  I am saying that I am being substituted by a more appropriate 
Minister of State�

16/05/2018YY01000An Leas-Chathaoirleach: I welcome the Minister of State, Deputy Ciarán Cannon�

16/05/2018YY01100Senator  Paul Gavan: I want to begin by welcoming Liam Shannon, who is in the Gallery�  
Where do I start after what we have heard this evening?  It is fundamentally depressing to think 
that August 1971 is nearly 50 years ago, and still we wait for justice for these men and their 
families�

I was not able to attend the presentation in the audiovisual room some weeks ago because 
along with my colleague, Senator O’Reilly, I was in the Council of Europe�  It struck me that 
the European Convention on Human Rights was delivered by the Council of Europe�  It also 
struck me on my first visit to the Council of Europe that we have a very good team of people 
there working on a human rights agenda on behalf of this country.  In what was almost the first 
conversation, and Senator O’Reilly will confirm this, people were highlighting in particular our 
judge, Judge Síofra O’Leary, and the fantastic work she is doing.  It is no coincidence that she 
was the judge who held the minority opinion in this case.

I want to elaborate on what Senator Feighan said in his very fine contribution about the way 
Judge O’Leary emphasised the gravity of the issue before the courts�  She noted that an inter-
state application is “not the exercise of a right of action to enforce the applicant state’s rights 
but [and she stresses this] an action against an alleged violation of the public order of Europe”�

The value of legal certainty therefore should be balanced against this public interest�  The 
public interest in this case is particularly salient in light of the fact that the original judgment 
was utilised by, amongst others, the United States to legitimise and defend what it termed en-
hanced interrogation techniques during the so-called war on terror�
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Criticising the judgment, and this is significant, she stated the majority focuses almost exclu-
sively on the “two illustrative cases” to the exclusion of all other detainees who were subjected 
to the five techniques.  The reason “two illustrative cases” were “heard” by the commission was 
for reasons of “procedural economy”, that is, it would be too burdensome for the commission 
to hear from all the detainees�  However, the commission and the court had received written 
evidence pertaining to 14 of these cases.  Instead, the majority judgment focuses only on the 
“two illustrative cases”�

There we have it.  The judgment is fundamentally flawed, and an Irish judge on that court 
called that out clearly�  When it is that clear, we have to insist that the Government pursue this 
appeal.  If it is somewhat problematic, that is fine.  Let it be somewhat problematic but they 
must pursue the appeal because to do anything less does not just let down these men and their 
families or ourselves as a nation; it lets down the world�

16/05/2018YY01200Senator  Niall Ó Donnghaile: Hear, hear�

16/05/2018YY01300Senator  Paul Gavan: I was reading earlier about a man I had never heard of previously 
named Baha Mousa�  He was killed by the British army in 2003 during the Iraq war as a direct 
contribution of the same five techniques.  After the inquiry in 2011, then Prime Minister, David 
Cameron, said we must ensure this never happens again�  I think he was forgetting something�

We have the most horrendous example of human rights abuses carried out on these men�  
Nearly 50 years later, we are still waiting for justice.  It is highly significant that Members 
across this Chamber, and I include my colleagues in Fine Gael, have called clearly for the 
Government to pursue this case�  It would be shameful if legal excuses are used�  It would be 
shameful if these families are forced to go to the High Court again�

It has been a frustrating couple of days�  Yesterday, we were discussing the horrendous 
abuses and murder in Palestine yet, unfortunately, the Government was making fine speeches 
about not taking any action�  It would be shameful if the Government does not follow the advice 
of Senators O’Reilly and Feighan and pursue this case�  I hope that when we get the Minister of 
State to clarify the position he will indicate that�  He should not tell us about the problems�  He 
should tell us that we will overcome those problems and that this appeal will be lodged�

I have another comment to make, and I say this out of regret and not anger�  Where are the 
Labour Party Members this evening?  We are talking about the most egregious abuse of human 
rights in this State and they are not even here�  I cannot get over that�  We have strong unity here 
this evening, and rightly so�  However, I ask that there be no illusion about the Government 
doing whatever is required in this case�  It will never be allowed to forget about it�  Let us stand 
together for humanity, human rights, Liam Shannon and the families�  Let us stand by them and 
support the motion in full�

16/05/2018ZZ00200Senator  Fintan Warfield: I welcome Mr� Shannon to the Gallery�  I am very grateful for 
the opportunity to speak on an issue which goes to the core of human rights�  Operation Deme-
trius was a British military operation which flagrantly disregarded the human rights of com-
munities in the North�  Not only were these men tortured, but 342 people were interned without 
trial.  This number grew to 1,981 by December 1975.  In 1978, this State was the first to bring a 
complaint against another through the European Court of Human Rights�  The case was Ireland 
v� the United Kingdom�  At that time, the State prioritised standing up for human rights over 
cautious diplomatic relations�  This should be considered in light of the recent events in Gaza 
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and the tenure of Israeli diplomats within this State�

The State has an opportunity within its grasp to seek absolute justice for these men.  The 
grave injustice done to them was not carried out by rogue military officers, it was co-ordinated 
carefully by those in the upper echelons of British politics�  These wrongs must come to light 
and the island must be one which stands against violations of core human rights�  I commend 
Senator Niall Ó Donnghaile on his work in respect of this issue and on the way in which he has 
championed human and civil rights on every part of the island�  It says something about him 
that, notwithstanding the fact that he is one of the younger Members of the Oireachtas, he and 
his office have taken on an prioritised something that happened 50 years.  This goes to show that 
young people demand rights and peace, not only from the gun but for people living as survivors�  
I commend the Government for not opposing the motion and assert that the case must be fought 
with absolute vigour by the Department�  For over 45 years, Mr� Shannon has fought alongside 
others for justice and we must honour that fight by our efforts in all further litigation.

16/05/2018ZZ00300Minister of State at the Department of Foreign Affairs and Trade  (Deputy  Ciarán 
Cannon): The prevention and eradication of torture and other forms of cruel, inhuman or de-
grading treatment or punishment has been a cornerstone of Ireland’s approach to human rights 
for decades�  Ireland is rightly seen across the world as a defender of the international human 
rights framework, including through its work in the EU and at international fora such as the 
United Nations, the International Criminal Court, the Council of Europe and the Organisation 
for Security and Co-operation in Europe�  The case taken by Ireland against the UK in 1971 
broke new ground in the international protection of human rights.  As the first inter-state case to 
be brought before the European Court of Human Rights, Ireland v� the United Kingdom showed 
that all states which signed up to international agreements on human rights could and should be 
held accountable�  That is a principle by which we stand today�

On 2 December 2014, the Government announced its decision to request the European 
Court of Human Rights to revise its 1978 judgment in the case taken by Ireland against the UK.  
On the basis of new material uncovered, the Government contended that the ill-treatment suf-
fered by 14 men in Northern Ireland in 1971 should be recognised as torture.  The court’s judg-
ment was delivered on 20 March�  It refused the Government’s application to revise the 1978 
judgment and find that the men had suffered torture.  The refusal was made on two grounds.  
First, the court did not believe the new documents contained a sufficient prima facie case that 
one of the witnesses had misled the Commission and the court about the long-term effects of 
the five techniques of interrogation.  Second, the court did not accept that even if Dr. Leigh had 
given misleading evidence, it might have had a decisive influence on the court’s finding in the 
original judgment.

The men who suffered this treatment have understandably been disappointed by the court’s 
decision.  Four decades have gone by since the case was first decided by the court and the men 
have shown great courage and dignity in continuing to seek to have their treatment recognised 
as torture.  My colleague, the Tánaiste and Minister for Foreign Affairs and Trade, Deputy Co-
veney, met the men recently to hear of their experiences�  From speaking to him, I know that he 
was deeply moved by what they told him�  I take this opportunity to pay tribute to the fortitude 
and persistence of the men who became known around the world as the hooded men�  They 
have had to deal with the long-lasting effects of this treatment and my thoughts are with them 
this evening.  It is important to remember that nothing in the judgment of 20 March changes the 
finding that the men suffered inhuman and degrading treatment in breach of their rights under 
Article 3 of the European Convention on Human Rights�  Nor does it mean that this treatment is 
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not, by current standards, torture�  The revision procedure is about looking again at the case as 
it was at the time and considering whether the new information would have changed the court’s 
decision at the time of the original judgment.  In this case, the court decided that it would not 
have changed the original judgment.

Many people are eager that the Government should seek a referral of the revision applica-
tion to the Grand Chamber of the European Court of Human Rights�  While this is possible, it 
is important to note that there is no automatic right of referral�  Any application to have the case 
referred to the Grand Chamber must first be considered by a panel of five judges.  No applica-
tion to refer a revision request to the Grand Chamber has ever been successful�  The Govern-
ment has not ruled out making such an application but it is a decision we will not take lightly�  
The Government has three months from the date of the decision to apply for a referral�  We are 
using that time to consider the judgment carefully before any Cabinet decision on whether to 
move ahead with the application�  When the Government has made a decision on whether to ap-
ply for a referral to the Grand Chamber of the European Court of Human Rights, that decision 
will be made public�

I assure the men whose treatment led Ireland to take this case in 1971 and all those who 
have campaigned with them in the decades since that the Government regards this case with 
the utmost seriousness.  That is why we will consider the judgment of 20 March very carefully 
before reaching a decision based on the information and advice that we have�

16/05/2018ZZ00400Senator  Niall Ó Donnghaile: I thank the Minister of State for attending and for his con-
tribution to what, in light of the comments of Members across the Chamber, has been a signifi-
cant and important debate�  I thank all Members for their contributions�  I note the broad range 
of signatories to the motion before the House.  We had five of the hooded men down to brief 
Members in the AV room�  They also met the Tánaiste on that day�  I thank him for taking the 
time to meet them.  I have no doubt that he appreciates the nuances and global significance of 
the judgment and how it has been utilised and abused by other states internationally.  That is 
why this appeal is so fundamentally important�

While I have the floor, I will take the opportunity to read into the record of the House the 
names of the 14 hooded men, namely, Jim Auld, Pat Shivers, Joe Clarke, Michael Donnelly, 
Kevin Hannaway, Paddy Joe McLean, Francie McGuigan, Patrick McNally, Sean McKenna, 
Gerry McKerr, Michael Montgomery, Davy Rodgers, Brian Turley and  Liam Shannon, who is 
with us tonight�  Behind each of those men is a family and a lived experience of that awful time 
and of the legacy of the torture they and so many others endured in those much darker days of 
our conflict.  Sometimes legacy issues and cases lose their edge and pointedness, but legacy is 
a lived experience, not just for these men but also for all of those affected.  As Senator Norris 
noted, many people have been hurt and affected by the conflict, and we want to see a scenario 
where all of these people have access to truth and justice moving forward.  It is the most modest 
and basic requirement of any democracy for anyone who believes in and upholds the process 
of natural law and justice.

I want to put on record that because of the indisputable and very welcome cross-party unani-
mous support for the motion I will not push it to a vote�  The Minister of State said in his sum-
ming up that the Government is carefully considering this issue�  It is important and I wish the 
Government well in its deliberations�  I hope it knows that when it is dealing with the hooded 
men and their families, these men have campaigned for 50 years�  They have been to every court 
not just in this land but beyond.  These men endure.  These men suffered the horrific torture we 
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have outlined, and we can do service to the way they can outline their experiences, which is 
why the briefing and the meeting with the Tánaiste were so important.  These men will continue 
to campaign and they have our full support, endorsement and solidarity�  They have our full best 
wishes in the sure and certain knowledge that we all know in this House that those men were 
tortured�  All they ask, and other colleagues have said why it is so important, is this is rightly 
recognised for what it was.  I said in my earlier contribution that it really affected me and hit 
me when Francie McGuigan, one of the hooded men, very simply stated during the course of 
the briefing that the British should wear the label of torturers on the international stage because 
that is what they were�

Question put and agreed to�

16/05/2018AAA00300An Leas-Chathaoirleach: When is it proposed to sit again?

16/05/2018AAA00400Senator  Joe O’Reilly: At 10�30 a�m� tomorrow�

 The Seanad adjourned at 6.55 p.m. until 10.30 a.m. on Thursday, 17 May 2018.


