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Chuaigh an Leas-Cathaoirleach i gceannas ar 2�30 p�m�

Machnamh agus Paidir.
Reflection and Prayer.

14/02/2017A00100Business of Seanad

14/02/2017A00200An Leas-Chathaoirleach: I have received notice from Senator Ivana Bacik that, on the 
motion for the Commencement of the House today, she proposes to raise the following matter:

The need for the Minister for Justice and Equality, in light of the findings of the Court 
of Appeal on the rights of non-EEA people who were in Ireland as students before 2011 
and who wish to continue to stay and work here, to state how many cases are awaiting her 
decision�

  I have also received notice from Senator Jennifer Murnane O’Connor of the following 
matter:

The need for the Minister for Health to award all cancer patients a medical card once 
they receive their diagnosis� 

I have also received notice from Senator Colm Burke of the following matter:

The need for the Minister for Health to put in place a scheme to provide transport for 
people with intellectual and physical disabilities to enable them to attend day care facilities�

I have also received notice from Senator Jerry Buttimer of the following matter:

The need for the Minister for Education and Skills to make a statement on the provision 
of suitable accommodation for Cork Educate Together secondary school for the 2017-18 
academic year and beyond�

I have also received notice from Senator Gerard Craughwell of the following matter:

The need for the Minister for Education and Skills to explain why the leaving certificate 
applied programme was not offered in any school in County Leitrim in 2016 or 2017�

I have also received notice from Senator Neale Richmond of the following matter:
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The need for the Minister for Arts, Heritage, Regional, Rural and Gaeltacht Affairs to 
take action to prevent and tackle gorse fires.

I regard the matters raised by the Senators as suitable for discussion�  I have selected the 
matters raised by Senators Bacik, Murnane O’Connor and Colm Burke and they will be taken 
now�  Senator Buttimer has withdrawn his matter, which I had selected�  Senators Craughwell 
and Richmond may give notice on another day of the matters they wish to raise�

14/02/2017B00200Commencement Matters

14/02/2017B00300Immigration Status

14/02/2017B00400An Leas-Chathaoirleach: I welcome the Minister of State, Deputy Finian McGrath, to the 
House�

14/02/2017B00500Senator  Ivana Bacik: I welcome the Minister of State and thank him for coming to the 
House to deal with this question.  In light of the findings of the Court of Appeal on the rights 
of non-EEA nationals who were in Ireland as students before 2011 and who wish to continue to 
stay and work here, I would like the Minister for Justice and Equality to state how many cases 
are awaiting her decision and to make a statement on the issue�

I am referring specifically to the decision of the Court of Appeal, as issued on 15 December 
2016, in the case of Balchand and others v� the Minister for Justice and Equality and others�  In 
her decision, Ms Justice Finlay Geoghegan said that the refusal of an application for permission 
to remain made on behalf of two Mauritian individuals, whose child was born here after they 
had originally come here as students, potentially interfered with the applicants’ right to respect 
for private and family life under Article 8 of the European Convention on Human Rights�  Ac-
cording to the Court of Appeal ruling, the Minister is “obliged to consider” these rights before 
making a decision on the application for permission to stay here�  Ms Justice Finlay Geoghegan 
said that the Minister “was obliged to consider the Article 8 rights contended for on behalf of 
the applicants”�  Mary Carolan’s report on this case in The Irish Times in December 2016 noted 
that, “dozens of other cases were awaiting the outcomes of the two appeals [two appeals were 
joined together] in which the Irish Human Rights and Equality Commission was involved”�

The question I am raising relates to the sequel or the consequence following the handing 
down of this judgment�  How many cases are still awaiting decision?  Will the Minister make a 
statement on the issue?  I want to ensure individuals like the members of the Mauritian family 
at issue in the Balchand case have their full rights considered�  The family rights, etc�, of their 
child, who was born here after they had arrived here as students, should be considered�  I want 
to keep an eye on this matter to ensure the Minister’s approach is under scrutiny following the 
handing down of the Court of Appeal decision�  I will be grateful for the Minister of State’s 
response�

14/02/2017B00600Minister of State at the Department of Justice and Equality (Deputy Finian McGrath)  
(Deputy  Finian McGrath): I thank Senator Bacik for raising this important matter�  While it 
is the responsibility of non-EEA nationals to keep their immigration permission current at all 
times, the Tánaiste recognises that some former students now find themselves undocumented.  
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As the case referred to by the Senator is being appealed to the Supreme Court, the Tánaiste is 
somewhat limited in what she can say at this point�

The court ruling came about as a result of non-EEA nationals who previously held student 
immigration permissions having their applications for new permissions, or variation of the orig-
inal permissions, refused�  The Tánaiste understands proceedings have issued in approximately 
70 similar cases�  Part of the issue with regard to this complex matter relates to whether existing 
legislation is sufficiently clear on whether an application under section 4 of the Immigration Act 
2004 needs to be made by a person seeking to vary an existing permission, which is current, or 
whether such an application can be made by a person who is out of permission�

The Court of Appeal judgment raises the issue of whether Article 8 rights under the Euro-
pean Convention on Human Rights should be considered as part of the application process�  
The State’s clear position, which is in keeping with the jurisprudence of the Irish courts and the 
European Court of Human Rights, is that consideration of Article 8 rights is only required when 
a person applies to enter the State or when he or she is being considered for removal from the 
State as part of the deportation process�  Such a consideration would take place under a different 
statute, section 3 of the Immigration Act 1999, and as part of a fundamentally different process�  
Prior to 1 January 2011, student permissions, it could be argued, were effectively open-ended�  
A new regime for full-time non-EEA students commenced on 1 January 2011, which capped at 
seven years the total time student permission would be granted, subject to certain conditions�  
The Tánaiste appreciates the Senator’s concerns and input on this matter and further consid-
eration is being given by her officials to the wider impacts of the case.  As was outlined at the 
outset, the judgment itself is currently under appeal to the Supreme Court�

14/02/2017C00200Senator  Ivana Bacik: I believe it is important that we raise the wider context and the 
implications of this case while being conscious that it is under appeal�  This case concerns two 
families because there was a related appeal judgment that was given on the same day in the 
Luximon case�  In the case I spoke about, the Balchand case which is under appeal, the couple 
involved had a son who was born in Ireland in 2009 and who had lived his entire life in the 
State�  He had never even visited Mauritius - the original home country of his parents - and so 
on.  The Minister of State has clarified for me that there are 70 similar cases in which proceed-
ings have now issued�  That is a large number of families who are now, as the Minister of State 
has said, in a position similar to that of Irish people who are undocumented in America�  At 
a time when we are protesting - rightly in my view - about the unfair treatment by President 
Trump towards undocumented individuals and towards Irish citizens in the US who are current-
ly in such a difficult and uncertain position, it would behove Ireland to look at its own policy 
and to look at the wider implications�  I am glad the Minister of State, Deputy McGrath has said 
that the Tánaiste is giving further consideration to the wider impacts of the case�  I know that 
the rule from 2011 capped at seven years the total time student permission may be granted, but 
that is quite a lengthy period and it is very likely that people - as did the couple in the Balchand 
case - will set down roots, become fully integrated and have a family here�  As pre-2011 entrants 
to the State, it would be a fair approach to state these are people in respect of whom the applica-
tion to remain could have been granted�  Ms Justice Finlay Geoghegan was very clear that in 
considering the application as to whether to renew permission to stay, the Tánaiste was bound 
to consider the constitutional principles and the principles as set out in the European Conven-
tion on Human Rights�  The judge clearly set it out that it was at that stage of the process when 
the Tánaiste would be bound, and indeed later in the process�  I will say no more, given that the 
matter is under appeal, but I ask the Minister of State, Deputy Finian McGrath, to bring back to 
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the Tánaiste my concern that in appealing this case, the State and the Government are perhaps 
overlooking the wider implications and the detrimental and negative impact this sort of uncer-
tainty will have for so many families, potentially 70 families, whose status is now uncertain as 
a result of the State’s appeal�

14/02/2017C00300Deputy  Finian McGrath: I totally accept the importance of raising this particular case 
in light of the broader debate�  As I said at the outset, while it is the responsibility of non-EEA 
nationals to keep their immigration permission current at all times, the Tánaiste and I recognise 
the issue where some former students now find themselves undocumented.  The Tánaiste also 
recognises there is a need to address the issues highlighted by the court judgment in a struc-
tured way that maintains the integrity of the immigration system, while addressing the needs 
on a case-by-case basis�  The history of student permissions is such that the rules changed on 
1 January 2011 and consequently we are dealing with legacy issues here�  The State’s position, 
which is in keeping with the jurisprudence of the Irish courts and the European Court of Human 
Rights, is that consideration of Article 8 rights is only required when a person applies to enter 
the State or in cases of deportation�  I do, however, accept the broader issue also and Senator 
Bacik made reference to Irish people who are undocumented�  I totally take that point and will 
bring it to the Tánaiste�

The Tánaiste appreciates the Senator’s concerns and thanks the Senator for her input on this 
matter�  As was outlined at the outset, the judgment itself is currently under appeal to the Su-
preme Court so the Tánaiste is limited in what she can do and say at this stage�  I will of course 
bring the Senator’s concerns to the Tánaiste and to the Department of Justice and Equality� 

14/02/2017D00050Medical Card Eligibility

14/02/2017D00200An Leas-Chathaoirleach: Is the Minister of State taking all the Commencement matters?

14/02/2017D00300Deputy Finian McGrath: I am working overtime today�

14/02/2017D00400An Leas-Chathaoirleach: Obviously�

14/02/2017D00500Deputy  Finian McGrath: I am so glad to be here after the past few days�

14/02/2017D00600Senator  Jennifer Murnane O’Connor: My motion relates to medical cards, for cancer 
patients in particular�  I will offer one of many examples from people in my constituency who 
have come to me�  In November 2016 I heard from a woman who applied for an emergency 
medical card�  We went to the primary care unit in Carlow�  The forms were completed and 
presented along with a letter from the doctor outlining the diagnosis and the medical history as 
well as bank statements�

The person started treatment within days of submitting the application�  Following the initial 
application, the medical card section was contacted and asked about the status of this applica-
tion�  We were told that further information was requested�  The process is like going for a 
mortgage�  First, those responsible wanted proof of the mortgage and a statement from the bank 
with details of monthly payments made�  This was requested despite bank statements showing 
the money going out of the account.  The officials still needed confirmation that the person was 
paying the mortgage�  A letter from the mortgage protection provider with details of cover and 
how much was paid monthly was sought�  A copy of the car log book and proof of address of 
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place of work was sought to work out travel expenses�  A copy of the house insurance policy, 
including the details of fire and contents cover was sought.  Confirmation of payment for insur-
ance cover was sought.  A copy of the insurance policy showing cover for fire and contents was 
sought�  Completed medical forms from other members of the family detailing medical infor-
mation to be completed by the GP were sought�  A further letter from the oncologist indicating 
that he supports the application for an urgent medical card was sought�

This person is still undergoing treatment�  Under normal circumstances, sourcing and sub-
mitting all this information would take time, never mind during treatment while caring for three 
children as well as producing all this information�

That information was submitted in November�  This week, we were told that if all the infor-
mation was not submitted by 28 February, the application would be closed�  That is a disgrace�

This is the process for what we call an emergency medical card�  This is what a person un-
dergoing cancer treatment has to submit�  The person in question is in the middle of radiation 
treatment�  She is going up every day to get treatment and she stays over�  The cost for car park-
ing is €8 for the day�  That is another issue�  This is unacceptable�

I have applied for cards for several people seeking palliative care medical cards�  That is a 
separate issue�  People can get them quickly and I am aware of that because I have got them�  
Those involved are very good with palliative care�  However, the system is falling down in the 
case of emergency medical cards and this needs to be changed�

I will outline another bugbear of mine�  People who have medical cards still have to pay�  
Every time a person goes to the doctor for blood tests, that person has to pay €20�  That is unac-
ceptable�  Let us suppose a person has a medical card and is undergoing treatment�  That person 
has to pay €20 for blood tests�

There is a broader issue at play�  I call on the Minister of State to bring this back to the Min-
ister for Health, Deputy Harris, and to ask for emergency medical cards to be issued on the same 
basis as palliative care medical cards - they are the same�  As I said, the woman in question is 
getting treatment but she has been waiting for four months for her medical card�

14/02/2017D00700Deputy Finian McGrath: I thank Senator Murnane O’Connor for her contribution and for 
raising this important issue�

While we have made significant progress in the treatment of cancer in Ireland, a cancer 
diagnosis obviously has a major impact on the patient both physically and psychologically�  A 
cancer diagnosis can also have social as well as financial impacts.  The diagnosis often has a 
significant effect on a patient’s family and friends.

I have met many cancer patients and their families during my time in the Department of 
Health.  This has given me a profound appreciation of how difficult and varied the effects of a 
cancer diagnosis can be�

Eligibility for a medical card is determined by reference to the means, including the income 
and expenditure, of the applicant and the partner or dependants�  Therefore, the legislation was 
neither designed for, nor would it permit, the granting of a medical card solely or primarily on 
the basis of a person’s medical condition�

In 2014, following considerable public and political controversy regarding the basis on 
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which people’s eligibility for a medical card was determined, the HSE was asked by the Min-
ister for Health to establish an expert panel to examine the range of conditions that should be 
considered as a basis for eligibility and seek to prioritise such conditions�  The report of the 
expert panel on medical need for medical card eligibility, the Keane report, was accepted by the 
Government and forms the basis for the current operation of the medical card system�  The re-
port explicitly considered the potential for the award of medical cards on the basis of a person’s 
medical condition and recommended that a person’s means should remain the main qualifier for 
a medical card�  The panel concluded that it would not be feasible, desirable nor ethically jus-
tifiable to list medical conditions in priority order as a means of determining medical card eli-
gibility and that a financial assessment remains the most equitable method of allocating scarce 
resources in the health sector�

Following the expert group report, a clinical advisory group was established by the director 
general of the HSE to assist in the development of guidance on assessing medical card applica-
tions involving significant medical conditions.  Now, as a result of this group’s deliberations, 
the HSE, when assessing a person for a medical card, has procedures in place which as well as 
looking at income have regard to their overall financial position, including medical evidence of 
cost and necessary expenses�

The HSE also has a system in place for the provision of emergency medical cards for pa-
tients who are terminally ill or who are seriously ill and in urgent need of medical care they 
cannot afford�  Emergency medical cards are issued within 24 hours of receipt of the required 
patient details�  Where a patient is terminally ill in palliative care, the nature of the terminal ill-
ness is not a deciding factor in the issue of an emergency medical card in these circumstances 
and no means test applies�  Given the nature and urgency of the issue, the HSE has appropriate 
escalation routes to ensure the person gets the card as quickly as possible�

To sum up, the HSE is ensuring a more integrated and sensitive approach towards the pro-
cessing of medical card applications, including those from persons with a diagnosis of cancer 
involving greater exchange of information between the central assessment office and the local 
health offices in relation to people’s circumstances and need.

14/02/2017E00200Senator  Jennifer Murnane O’Connor: I acknowledge that considerable work has been 
done in the area of medical cards but there are still concerns�  I outlined to the Minister of 
State, the details being sought by the HSE prior to it making a decision on the awarding of an 
emergency medical card�  Therefore, what he said in that respect is misinformation�  It is tough 
enough for people who are suffering with cancer or who have other illnesses and who are try-
ing to manage their illnesses without having to fight with the HSE to get their entitlements.  
People’s applications for medical card, whose incomes are only €2 or €3 over the threshold for 
qualification for a medical card, are being refused on a regular basis.  Some leniency needs to 
be shown but that is not happening.  I firmly believe that there are people who are genuinely en-
titled to a medical card but their applications are being refused because their income is slightly 
over the threshold�  However, the issue of emergency medical cards needs to be addressed�  I 
compliment the medical card section of the HSE on the granting of medical cards for those 
in  palliative care�  Those medical cards are processed within 24 hours�  I know that because I 
have secured several for people�  However, emergency medical card applications are dealt with 
similarly to normal medical card applications and that is unacceptable�

14/02/2017E00300Deputy  Finian McGrath: I accept the Senator’s concerns.  It is difficult enough for people 
with serious illnesses like cancer who are in emergency situations without having to take on 
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this battle as well�  I will convey that message to the Minister�  I agree with the Senator that the 
granting of medical cards for those who are in palliative care works very well�  I will bring the 
two key issues that the Senator has raised to the attention of the Minister, Deputy Harris�  One 
is the emergency card issue�  I agree with the Senator on another point she made�  I dealt with 
a similar case in my constituency last week where there was a lack of flexibility shown.  That 
happens when people’s incomes are only €2, €2�50 or €3 over the threshold�  I know this is an 
issue for every Senator and Deputy�  The keys issues that I will convey to the Minister are the 
emergency medical card issue and the flexibility issue.

Services for People with Disabilities

14/02/2017E00400Senator  Colm Burke: I thank the Minister for being available to deal with this matter�  
Over 1,500 people attend day care services in the Cope Foundation in Cork�  One good result of 
the care being given to people with disabilities is that they are living longer�  Many parents us-
ing these services drive their children, although some of them are in their mid-50s, to the Cope 
Foundation’s facilities in Cork city each day and collect them in the evening�  These parents are 
getting older, however�  I know of several families where the parents are in their late 70s and 
early 80s and who drive their children to the facilities provided by Cope in Cork city�  They are 
coming under more pressure as they cannot drive in the same way as they could before and, 
sometimes, they cannot do it every day.  They are finding there is no support mechanism for 
them if they stop taking their son or daughter to these facilities�  Another issue is if their child 
is over 18 years of age, no allowance is made for them either�

This is an issue that is beginning to come up more and more�  I have come across cases near-
ly every second week in my constituency clinics�  It is a matter which needs to be examined�  
Can a system be put in place to support those parents who have been so good, in the sense they 
saved the State significant amounts of money through the years?  In one case I have encoun-
tered, the person availing of the services is over 50, meaning the parents have looked after their 
child for over 50 years at little cost to the State�

14/02/2017F00200Deputy  Finian McGrath: I thank Senator Colm Burke for raising the issue of transport for 
people with disabilities and commend him on his work for people with physical and intellectual 
disabilities�  I welcome the opportunity to outline the current position on the issue of transport 
for people with disabilities attending HSE-funded day services�  Over the past 12 months, I 
have visited and met over 4,000 people with physical and intellectual disabilities in many ser-
vices across the country�  Recently, I visited the Cope Foundation in Cork and met the parents 
and families of its clients�

The provision of transport to adults with a disability attending HSE-funded day services is 
not a core health service�  I am fully aware, however, of how important transport is for people 
with disabilities who attend day services�  As a general rule, public transport should be used in 
all circumstances where it is an option�  This is in keeping with the principle of mainstream-
ing with a clear focus on ensuring persons with a disability have access to the normal range of 
services and participate in community life as far as possible�

It must be noted that, in general, day service users are in receipt of disability allowance and 
are automatically entitled to the free travel pass, meaning there should be no additional cost 
burden at an individual level�  New developments being put in place to meet the service needs 
of school leavers with disabilities who require continuing HSE-funded supports each year will 
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be located as close as possible to where people reside, to reduce the travel time for each person 
and enable them to be more connected with their local community�  Funding is not provided to 
service providers for the transportation of young people to and from day services�

However, when all other options are exhausted and people cannot avail of a day service 
because they do not have transport to attend, the service provider is advised to use some of the 
service money to cover the transport costs�  This may result in the provision of a reduced quan-
tum of service to the service user�  However, it is also my experience that the HSE will do its 
best to provide transport in certain cases without reducing services�

While day service users in receipt of disability allowance are automatically entitled to the 
free travel pass, I am also conscious of the fact that the travel pass is not worth much if there 
are no buses on which to use it�  This may be the case in rural areas�  I am also conscious of the 
social isolation which many people with disabilities feel on a daily basis�

In that regard, I am pleased to see that the HSE has committed to establish a high-level 
cross-divisional working group this year to rationalise the provision of transport and to maxi-
mise equitable access and efficiencies.  The HSE also intends to liaise with the National Trans-

port Authority and disability service providers to explore ways in which the author-
ity’s services could assist people with disabilities�  I understand that the National 
Transport Authority has a total of 17 transport co-ordinating units called Local Link, 

which provide safe, secure and reliable public transport services in local and rural areas of Ire-
land through a combination of scheduled public transport services and door-to-door services� 
The HSE plans to explore the opportunities these units may provide to people with disabilities 
to access day services and allow them to fully participate in the social, educational and eco-
nomic life of their own local communities�

14/02/2017G00200Senator  Colm Burke: I thank the Minister of State�  I appreciate that this is a complicated 
area�  It will be a growing problem and I welcome that a group has now been set up within the 
HSE�  I am concerned about it in that in some cases, the parents will end up having to have their 
son or daughter admitted into full-time care in a community setting, which is very costly�  Then 
one has a huge cost in that as well�  I am concerned that numbers are growing�  We need to plan 
very quickly for it and to do so within the next 12 months�  I was delighted by the Minister of 
State’s visit to the Cope Foundation in Cork and to St� Paul’s School, which have been provid-
ing superb service in Cork�  We have been very fortunate in Cork with all the services we have 
but there are major challenges and we need to look at them�

Finally, the interesting thing with vehicle registration tax is that, while it is available for 
someone getting a vehicle who has registered a vehicle in his or her own name, there is no al-
lowance of any description for parents who are providing transport for their child�  It is a prob-
lem they have as well�  In this case, a parent who is driving 15 miles each way, morning and 
evening, to make sure the child can attend a service gets no allowance of any description and 
has not for the past 25 or 30 years�

14/02/2017G00300Deputy  Finian McGrath: I thank Senator Colm Burke for raising this issue�  I welcome 
his comments on the setting up of this group and I accept his point that we need to move on 
this particular issue on transfer for people with disabilities and that we need to deal with it over 
the next 12 months�  I also want to say something on the strong economic argument which is 

3 o’clock
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used regularly with service providers�  I came across one service provider recently which gets 
a grant of €90 million a year and yet it was looking at cutting back transport services to young 
adults with very complex physical and intellectual disabilities�  That is not acceptable to me and 
we told it to go back to the drawing board and to not cut transport services�  We told it that if it 
wants to do other reorganisation to its finances it can go ahead but to not do that.  That goes on.

The Senator made a very strong and important point and my plan is to try to get services in 
the local community as near to families as possible�  The Senator’s argument, which I will relay 
to my officials and the people in the HSE, is that if we do not provide transport for these young 
adults with these intellectual and physical disabilities and if they go into residential care, they 
will actually cost the taxpayer more money�  That is a very valid economic argument�  In addi-
tion, the human rights argument - which I have always pushed very strongly - is that the best 
idea is to try and get services running from their home to the service provider�  Children and 
young adults in rural areas have to be looked at as well�  At present, I am looking at and work-
ing closely with this group and I am going to deal with this issue�  I will deal with the issue of 
the high cost of transport as well.  The Senator mentioned a figure related to the issue of mobil-
ity and families who bring disabled children or teenagers around the place�  I am considering 
legislation for transport mobility and there are in the region of 4,700 such people in the wider 
community�  These are all issues that we have to deal with�  If we get two or three years to deal 
with these things, I will be delighted�

14/02/2017G00400An Leas-Chathaoirleach: I thank the Minister of State and the Senator�

  Sitting suspended at 3.05 p.m. and resumed at 3.30 p.m.

14/02/2017N00100Order of Business

14/02/2017N00200Senator  Jerry Buttimer: The Order of Business is No� 1, Criminal Law (Sexual Offences) 
Bill 2015 [Seanad Bill amended by the Dáil] Report and Final Stages to be taken at 4�45 p�m� 
and to conclude not later than 9 p�m�, if not previously concluded, by the putting of one ques-
tion, which shall, in terms of amendments, include only those set down or accepted by the 
Government�

14/02/2017N00300Senator  Catherine Ardagh: It would be remiss of me not to mention the Maurice McCabe 
controversy�  I welcome the cross-party consensus in regard to the establishment of a public 
tribunal of inquiry but I also look forward to hearing the Ministers’ clarifications in respect of 
certain questions in the Lower House�  I look forward to listening to them answer those ques-
tions later today�

I wish to raise two items on the Order of Business�  The Minister supplied Members with a 
list of schools across the country with DEIS status�  The Leader of the House will know that this 
is a bugbear of mine�  This will be the sixth time I have raised the issue of the Assumption girls’ 
national school, Walkinstown, in the House�  There is a boys’ national school, a girls’ national 
school and a girls’ secondary schools in the area�  These schools are on an island in a sea of 
DEIS schools that do not have DEIS status�

The Assumption girls’ school in Walkinstown is in an area of very high disadvantage�  We 
hear of difficulties in the inner city with drug and crime gangs in the Crumlin area.  The children 
attending this school come specifically from the area of Drimnagh and Crumlin.  What is most 
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shocking is that when the boys and girls attending the Assumption junior school proceed to 
secondary school, the boys go on to Drimnagh Castle secondary school which has been given 
DEIS status and the girls go on to the Assumption secondary school in Walkinstown, which 
has not been given DEIS status�  This is an anomaly, which discriminates between boys and 
girls�  The boys in Drimnagh Castle are getting a better education than the girls attending the 
Assumption secondary school�  This issue must be examined�  It is outrageous that this school, 
whose case I have raised six times, has not been given DEIS status in the recent allocation�  Will 
the Leader ask the Minister for Education and Skills how on earth his Department is coming 
up with the criteria to allocate DEIS status?  It says it has access to PPS numbers and knows 
whether parents are in receipt of social welfare allowances and that schools are asked to submit 
second, fourth and sixth class results�  The Department is saying that if a school is doing well, 
and the teachers are busting their asses to get good results for their kids - excuse me; my apolo-
gies�

14/02/2017O00200Senator  Marie-Louise O’Donnell: What kind of language is that in the Seanad?

14/02/2017O00300An Leas-Chathaoirleach: The Senator, without interruption�

14/02/2017O00400Senator  Marie-Louise O’Donnell: Where are we now?  Are we at a bus stop or are we in 
the Seanad?

14/02/2017O00500Senator  Jerry Buttimer: Well spoken�

14/02/2017O00600Senator  Catherine Ardagh: Schools are being penalised for getting good results for their 
kids and teachers are being penalised for working too hard�  That is outrageous�

The second matter I would like to raise relates to the Harold’s Cross Greyhound Stadium, 
which was unexpectedly closed�  I was meant to go to the stadium this evening but I learned 
that it has been closed�  This is part of the Irish Greyhound Board’s decision to shift races from 
Harold’s Cross to Shelbourne Park in a move designed to cover the cost of developing the new 
track in Limerick, which cost €21 million to complete�  The Harold’s Cross Greyhound Stadium 
is an historic venue in Dublin and opened in 1928�  It is a very important part of the local history 
and community in Harold’s Cross and in the wider Crumlin and Drimnagh area�  In addition to 
the contribution it makes to the local community, it also makes money.  It makes financial sense 
to maintain the track�  It is not operating at a loss�  The decision to close the track, and its poten-
tial sale, has infuriated both me and the Dublin Greyhound Owners and Breeders Association, 
which has been protesting against the sale since the news first broke.  I would ask the House to 
support the Dublin Greyhound Owners and Breeders Association and call for the decision to 
sell the track at Harold’s Cross to be reversed�  It is a short-term decision that will damage the 
local community and greyhound racing in the long term�  It is appalling�

14/02/2017O00700Senator  Marie-Louise O’Donnell: I propose an amendment to the Order of Business that 
No� 13 be taken before No� 1�  I have a seconder�

14/02/2017O00800An Leas-Chathaoirleach: I will call the seconder in due course�

14/02/2017O00900Senator  Marie-Louise O’Donnell: Senator Gerard Craughwell is the seconder�

14/02/2017O01000An Leas-Chathaoirleach: He can do that when he rises to speak�

14/02/2017O01100Senator  Rose Conway-Walsh: Over recent days, the information that has come to light 
regarding the vilification and what can only be described as inhumane torture of Garda Sergeant 
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McCabe has shocked people right across this nation�  At the outset I commend the strength and 
raw courage of Maurice McCabe, his wife, Lorraine, and their family�  Their quest for truth, 
transparency, openness and honesty on how An Garda Síochána serves this State is deeply 
appreciated by all right-minded citizens�  This has been a long and painful journey spanning 
over three Governments, led by Fianna Fáil and Fine Gael, starting out when Maurice McCabe 
raised concerns about corrupt practices in the hierarchy of An Garda Síochána in 2008, and then 
continuing publicly when he and Garda John Wilson brought their concerns into the public do-
main�  The past eight years have seen a concerted campaign by some who call themselves jour-
nalists and many other people in authority to discredit, bully and undermine Maurice McCabe 
and other whistleblowers who attempt to root out despicable and possibly criminal behaviour 
within An Garda Síochána and other agencies of the State�

How can the Leader expect people to have confidence in this cobbled together Government, 
propped up by Fianna Fáil, when they have witnessed it preside over a police service in which 
there is a completely unacceptable level of dysfunction at management level and over a child 
protection service which asks us to believe the most incredible fairy story I have heard since 
Bertie told us he won the money on the horses?  Why did the Leader oppose the Sinn Féin 
amendment to the terms of reference of the commission that would have allowed the investiga-
tion of contacts between members of An Garda Síochána and the Government, Oireachtas and 
other State agencies?  When was the Taoiseach briefed about the child sex abuse allegations 
made against Sergeant Maurice McCabe?  I ask the Leader to amend the Order of Business to 
allow the Minister, Deputy Zappone, to come to this House to make a statement on the mis-
management of Tusla in this regard�  This is very important because many citizens and many 
children rely on Tusla to-----

14/02/2017P00200An Leas-Chathaoirleach: Is the Senator proposing an amendment to the Order of Busi-
ness, rather than asking the Leader to do so?

14/02/2017P00300Senator  Rose Conway-Walsh: I am proposing an amendment to the Order of Business�  
Clarity needs to be brought to this matter so that we can have confidence in the many cases that 
are being dealt with by Tusla at present�  People need to know that our child protection services 
meet the needs of all these children and families�

14/02/2017P00400Senator  Frances Black: I want to express my concern and disgust regarding the treatment 
of Sergeant Maurice McCabe and his family�  I just had to mention this on the Order of Busi-
ness today�  As we all know, the greatest fear of any parent is to be accused of mistreating or 
abusing his or her children�  It is an absolute nightmare�  The treatment of Maurice McCabe by 
the organisation he continues to serve and by Tusla has been shameful�

I read this morning in the Irish Examiner that a garda who has made complaints of mal-
practice is saying he has been subjected to intimidation and harassment�  For example, a minor 
incident between this garda and his wife was referred to Tusla�  It is reported that this case is 
known to the Minister and the Garda Commissioner�  How many more cases are known?  Does 
the Leader agree that there should be full disclosure of any files held by Tusla regarding any 
other Garda whistleblower?  This should include the name of the person who made the initial 
report to Tusla�

If public confidence in the Garda is to be restored, it is essential for everyone involved in the 
mistreatment of Maurice McCabe and his family to be held accountable�  The role of Tusla also 
needs to be investigated because the credibility of this organisation is in serious trouble�  A full 
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public inquiry is needed now�  Anything less will prolong the agony of the McCabe family�  It 
is time for all agencies and individuals with any knowledge of Maurice McCabe’s mistreatment 
to be heard�  I hope Sergeant McCabe is heard at last and is treated with the dignity and respect 
he and his family deserve�

14/02/2017P00500Senator  Catherine Noone: A significant gender gap in the fitness levels of teenagers has 
been revealed in the results of a report that has been published on foot of the Irish Life Health 
schools fitness challenge, which was carried out in Irish schools last year.  The most concerning 
aspect of the researchers’ findings is that the gender gap widens as teenagers make the transition 
through secondary school.  In first year, boys are 32% fitter than girls, but this increases to 41% 
in fourth year and so the trend continues�

The researchers found that a significant proportion of girls drop out of sport for social and 
academic reasons as they make the transition through education.  These findings are unsettling 
from the perspective of childhood health and obesity, which is an issue on which I regularly 
work�  When adolescent girls fall into unhealthy lifestyles at a young age, it becomes increas-
ingly difficult to reverse that pattern in later life.  Girls should be encouraged at home and in 
school to continue to play sports throughout their years in education�  If they are not aware of 
the long-term benefits of sporting activity, they need to be informed of them.

Playing sports can be particularly beneficial for physical and mental health, especially when 
the pressures of the leaving certificate, etc., start to manifest themselves.  I believe we are strug-
gling to deal with this issue in general�  I have called on numerous occasions for a debate in 
the House on childhood obesity�  I hope we can have such a debate with the Minister of State, 
Deputy Corcoran Kennedy, in the near future�  We could discuss many matters that come under 
this heading.  The stark findings of the report I have mentioned represent one such matter.  I 
would welcome an opportunity to debate them with the Minister of State�

14/02/2017P00600Senator  Gerald Nash: It is clear that we will not be having a commission of investigation 
into the issues surrounding Sergeant McCabe because there has been a political move towards a 
full public inquiry or tribunal of investigation�  As a result, this week we will not be dealing with 
the business that was originally slated�  The Leader might, at some point over the next few days, 
inform the House what he knows about the ordering of business to provide space to consider 
the legislation that will be required�  All of us in the House support Sergeant Maurice McCabe 
and his family�  He has been treated scandalously by the State and its agencies�  The conduct of 
the Government in recent days has drawn the public’s attention to the dysfunctional arrange-
ments made in the administration of the State�  It has shortened the lifetime of the Government 
because it is very difficult to see how the public can continue to have trust in a Government that 
has behaved in the way it has in the past few days�  We have had several contradictory state-
ments from Ministers and I understand the opportunity has not yet been taken in the Houses to 
correct the record.  The people need to have confidence in the Ministers who are administering 
the State�  Because of the way they have behaved recently that certainly is not the case�  It would 
be useful if the three Ministers in question which include the Taoiseach were to set the record 
straight on what they knew and when�  Is it the case, in fact, that some people knew an awful lot 
about this matter and then decided to forget it?  In the meantime, Sergeant McCabe and his fam-
ily should be at the forefront of our concerns�  As I said, the Labour Party fully supports the idea 
of a full public inquiry or tribunal in order that these matters could be aired in public�  Given 
the experience of Sergeant McCabe and the O’Higgins examination of the issues involved, it 
is fair to say Sergeant McCabe would not have any confidence in an examination of matters 
of this importance that would take place behind closed doors�  As parliamentarians, we should 
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acknowledge and reflect on the seriousness of a State agency having an open file on allegations 
of child abuse against an individual, as well as a file on his family, and this information being 
propagated with impunity by others�  I would not be surprised if we were not just dealing with 
matters before a tribunal of inquiry but also, potentially, looking at a criminal investigation at 
some point down the line�

14/02/2017Q00200Senator  Robbie Gallagher: I wish to raise an issue I have raised previously in the House 
- the chronic and severe shortage of substitute teachers in the State’s schools, which issue has 
been to the forefront in the media in recent days�  The situation has become so bad that it is 
anticipated that some schools may actually have to close because they have no other choice as 
they have no substitute teachers to stand in�  The Irish National Teachers Organisation estimates 
that, on average, 800 to 1,000 substitute schoolteachers are needed on a day-to-day basis, but 
currently there are only 30 stand-by teachers available for 3,300 schools�  That is a chronic 
figure and illustrates how bad the system is.  It is at breaking point and principals may have 
no choice but to close schools�  Recruitment fairs are very much in vogue in third level col-
leges�  Very attractive packages are offered to young teachers coming out of college�  In places 
such as Abu Dhabi and in the Middle East generally tax free packages are offered, plus perks, 
to individuals willing to go there on 12-month or two-year contracts�  That is what the State is 
competing with�  People are voting with their feet and taking up these contracts�  When a school 
cannot find a substitute teacher, a number of things happen.  A class is divided creating a larger 
one�  This means that the most vulnerable children and those with special needs are the ones 
to suffer and lose out�  I ask the Leader to bring this matter to the attention of the Minister for 
Education and Skills and ask him to ensure action is taken immediately to ensure the crisis will 
not move beyond this point�

14/02/2017Q00300Senator  Michael McDowell: I propose an amendment to the Order of Business that con-
sideration of No� 1 be adjourned at 7 this evening�

14/02/2017R00100Senator  Jerry Buttimer: Will the Senator repeat that, please?

14/02/2017R00200An Leas-Chathaoirleach: Senator McDowell has proposed an amendment to the Order of 
Business: “That consideration of No� 1 shall be adjourned at 7 p�m�”

14/02/2017R00300Senator  Michael McDowell: Senator Boyhan is seconding the proposal�

14/02/2017R00400An Leas-Chathaoirleach: He can second it when he comes to speak�

14/02/2017R00500Senator  Jerry Buttimer: I wish to make a point of order�  Does Senator McDowell want 
to have the Bill finished tonight or to continue it on another night?

14/02/2017R00600An Leas-Chathaoirleach: He is proposing that it be adjourned�

14/02/2017R00700Senator  Jerry Buttimer: I wanted to ensure that I understood the Senator’s request�

14/02/2017R00800An Leas-Chathaoirleach: I heard the word “adjourned”�

14/02/2017R00900Senator  Michael McDowell: The purpose of our amendment to the Order of Business is 
that consideration of No� 1 should be adjourned at 7 p�m� this evening�  That means the item 
would be put back to another date�

14/02/2017R01000Senator  Gabrielle McFadden: Anyone looking at the proceedings in the other House 
today would see the considerable toing and froing on the Opposition�  They are discussing who 
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knew what and when�  That has become a greater issue than the real issue at stake�  Who cares 
who said what and to whom they said it?  Who cares where it was said?  Who cares who knew 
what and at what time they knew it?  To me, it is like they are schoolchildren because of the 
way they are carrying on�

What is important is that a man’s reputation has been damaged and his family is distressed 
- as any family would be�  What we in the Oireachtas need to do is restore this man’s good 
name as quickly as possible and restore confidence in the Garda Síochána, whose members do 
an excellent job day in, day out on our behalf�  I call on politicians from all parties and none to 
stop using this as a political issue to make political gains�

14/02/2017R01100Senator  Niall Ó Donnghaile: It is a political issue�  Is Senator McFadden mad?

14/02/2017R01200An Leas-Chathaoirleach: Senator McFadden, without interruption, please�

14/02/2017R01300Senator  Gabrielle McFadden: We should allow the tribunal to find out whether a deliber-
ate smear campaign was waged against Sergeant McCabe�  We should allow him to have his 
name cleared.  We need to find out, through the tribunal, by whom this was perpetrated and we 
should not use it for politics�

14/02/2017R01400Senator  Máire Devine: I wish to echo not what the previous Senator has said but the com-
ments of other Senators in their condemnation of the vile, nauseating and atrocious attempt to 
denigrate Sergeant McCabe in recent years�

I have another concern with regard to this matter�  Notwithstanding the need to play politics 
with it – it is political – we need to consider the damage it is causing to Tusla and the children 
we are trying to protect through that agency, as set up by the Government�  That is of utmost 
and equal concern�  This is relevant for vulnerable children and those who, perhaps, have been 
misguided in their recording in Tusla�  That matter is seriously concerning, but let us deal with 
it on another day�

I second the amendment to the Order of Business from Senator Conway-Walsh�  St� Valen-
tine’s night of 36 years ago is burned into our collective memories�  A total of 48 young people 
on the north side of Dublin never came home.  They lost their lives in the Stardust fire.  These 
young people lost their lives and hundreds of their friends and lovers were injured horrifically.  
Words cannot fully describe the extraordinary pain visited on the affected families, including 
mothers, fathers, brothers and sisters, for the past 36 years as a result of that dreadful night in 
1981�  The journey these families have had to go through began then and continues to this day�  
It has included the flawed Keane report of 1982, which added much pain to the families, and 
the Coffey review of 2009, which contained an unpublished recommendation for a new inquiry�

The Government now has the power to take action and help discover the truth�  Moreover, it 
has the power to create a commission of investigation�  The State claims it needs new evidence�  
The families have handed over that new evidence�  The State can now go ahead and attempt to 
uncover the truth of this murky night in our collective history�

The families of those who died long before their time, those who were injured physically 
and psychologically and their parents and sisters continue to vigorously pursue the truth for 
their loved ones�  We should all be ashamed of the inaction of this Government and previous 
Governments, as well as the thwarting and procrastination in respect of this horrific tragedy 
visited on young people from working-class communities in this city�  They are seeking justice 
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and we need to assist them in every way possible�

14/02/2017S00100Senator  Colm Burke: I agree with some of the sentiments expressed�  What has occurred 
regarding Maurice McCabe and his family is atrocious�  There are answers that he needs and 
there are answers that we need�  A full public tribunal of inquiry is what is required�

The cut-and-paste exercise in putting together a report is also an important element�  If that 
is the standard in how an extremely serious report is prepared, then very difficult questions must 
be answered regarding what is a very dangerous way of completing something which could 
lead to a full investigation of a person and which could involve criminal prosecution�  There are 
many questions to be answered in this matter�  There are also many questions to be answered 
as to why it has taken so long for this issue to be dealt with within Tusla and why something of 
this nature has been left to fester�  That is exactly what has happened�  It has been left to fester 
within both the Garda and Tusla�  The sooner the public tribunal is set up and the issues are fully 
aired, the better�  If information comes through that people were involved deliberately in trying 
to muddy a person’s name and destroy that person’s family, those who were party to that type 
of business must be prosecuted and the appropriate penalty imposed on them for ruining some-
one’s life�  This is an extremely serious issue�  It is something we cannot allow happen in any 
part of the State�  We have checks and balances in this State with the Oireachtas, the Judiciary 
and State agencies and it is important all those checks and balances work properly�  This is an 
issue that needs to be dealt with in the shortest possible period�

14/02/2017S00200Senator  Kevin Humphreys: The Harold’s Cross dog track has been in existence since 
1928 and the announcement of its closure has greatly saddened the local community�  In the 
context of the week that is in it, sometimes speedy decisions may end up resulting in a great 
loss to the local community�  A local area plan is badly needed for that area�  A new secondary 
school is also badly needed in that area and the Harold’s Cross site could be ideal in that regard�  
There is talk of the site being put up for immediate sale, which is a concern�  I would be grateful 
if the Leader would raise this issue with the Minister concerned�  Currently, the zoning on that 
site is Z9, which means that only 5% of the site can be developed.  If it is the board’s intention 
to sell the site with its current zoning, the likelihood is it will lie sterile for several years because 
I do not believe there will be any great intention on the part of the council to change the zon-
ing�  It is an important site not only for the local community but for the city�  I ask the Leader to 
raise with the Minister the future use of the site, encourage him to fund a local area plan and to 
engage with the Department of Education and Skills to see if it can facilitate the provision of a 
second-level educational institute on that site�  I would be very grateful if the Leader could raise 
this matter with the Minister as soon as possible and come back to me on it�

14/02/2017S00300Senator  Gerry Horkan: I do not want to labour the point regarding the establishment of 
a tribunal of inquiry�  However, I must state that Tusla is an organisation that most people hope 

they will never have to get involved with because it is generally the most vulner-
able children who are cared for by it�    Separate from or independent of the inquiry 
relating to Maurice McCabe, there is now a belief that an agency of the State is cut-

ting and pasting allegations from one file to another.  How can people who make suggestions 
or allegations of there being a difficulty that could involve a child who is at risk - whether it be 
within their family or their wider home or school community - have faith in Tusla?

The responsible Minister needs to explain to the House how this kind of behaviour could 

4 o’clock
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happen�  If people are not willing to report to Tusla, there will be children who will ultimately 
not receive the protection and service they need from the State when they need it�

  Last week the sod was turned on the Cherrywood development in south Dublin�  The 
number will come to 8,000 housing units which will be able to accommodate 20,000 people in 
an area at the end of the Luas Green Line�  It is important that the Leader ask the Minister for 
Transport, Tourism and Sport to come to the House to discuss how 20,000 more people will be 
handled on the Luas Green Line which has been operating at full capacity for some time during 
the day�  It is all very well and we would love to believe everyone who will live in Cherrywood 
will be self-sufficient and attend schools and places of work there.  However, that is not realis-
tic�  While it is fantastic that these homes will be created, many of the people who will buy and 
rent homes in Cherrywood will want to use the Luas�  We need a wider debate, not just about 
the Luas service to Cherrywood but also about mass transit generally in Dublin�  Its transport 
infrastructure is creaking and needs to be tackled soon�  The Minister for Transport, Tourism 
and Sport needs to address the House on what he is doing to deliver quality public transport 
services in the greater Dublin area�

14/02/2017T00200Senator  Frank Feighan: I also welcome the decision to hold a public inquiry on the situ-
ation involving Sergeant Maurice McCabe and hope the truth will come out�  It has been a dif-
ficult few years for the McCabe family and now we will have the right mechanism to get to the 
truth which must be heard�

I want to raise an issue which I do not particularly like raising�  On the way to Dublin this 
morning I was listening to the radio station Shannonside Northern Sound�  Last Sunday there 
was a Gaelic minor football match in Cavan�  A lady, the parent of two of the players involved, 
gave her account of racist abuse suffered at the match which effectively ended in mayhem�  I 
understand the GAA will deal with the matter�  It was harrowing to hear, however, that in this 
day and age there are still racism and sectarianism in sport�  The GAA has done a lot of work in 
this regard, with the FAI, under the Show Racism the Red Card programme�  This is, however, a 
complex problem and there are spectators and players who think they can get away with it�  This 
is a wake-up call�  I was taken aback by the account of the lady in question who, while passion-
ate about the GAA, would not like her children to play again�  While the GAA will deal with 
the matter correctly, there is no place for sectarianism and racism in sport, especially among 
young people�  I blame the parents who believe they have a right to use racist and sectarian 
chants�  We must ensure we put a stop to it�  During the years, as a former Glasgow Celtic sup-
porter, I remember attending old firm matches between Celtic and Rangers in Glasgow which is 
infamous for sectarianism�  The two clubs involved, with the Scottish FA, the IFA in Northern 
Ireland and the English FA, have done much to work together to deal with the problem�  While 
the incident to which I am referring happened at a Gaelic football ground, we need to do much 
more to ensure there will be no place for sectarianism and racism in sport�

14/02/2017T00300Senator  Gerard P. Craughwell: I formally second Senator Marie-Louise O’Donnell’s 
proposed amendment to the Order of Business�

Tusla has been spoken about.  In my office I have a complaint from parents who brought 
an issue to Tusla�  Six weeks later another group of parents from the same town went to it to 
report a similar incident�  It informed them that they were telling the same story as Mr� and 
Mrs� Bloggs six weeks previously�  The entire story was told to the second family which was a 
complete and utter breach of confidentiality.  We have heard much about the Garda, but Tusla 
is a dysfunctional organisation which needs a root and branch examination�  With respect to the 
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Garda and Sergeant Maurice McCabe, I will not be lectured about politics and what has been 
done�  Politics has destroyed this man’s life�  Yesterday we had one of the most senior Garda 
officers return to his post after malicious allegations against him were rejected.  He is now sit-
ting in his Garda uniform, as is the Garda Commissioner�  Both will appear in front of a tribunal 
in Garda uniforms�  The most senior garda in this country, the Commissioner, will be in charge 
of an organisation that may be asked, under discovery, to release documents�  It is completely 
untenable for the Garda Commissioner to remain in place right now�

14/02/2017U00200Senator  Paul Gavan: Hear, hear�

14/02/2017U00300Senator  Gerard P. Craughwell: The Garda Commissioner must step aside�  She has no 
alternative�  I am not for one moment saying that she has done anything wrong, but the man who 
was restored to his job yesterday said she did something wrong.  He pointed the finger at her and 
said that he was instructed to go out and damage Sergeant McCabe’s-----

14/02/2017U00400An Leas-Chathaoirleach: That will be a matter for the inquiry, Senator�  We are not going 
into detail like that here�

14/02/2017U00500Senator  Gerard P. Craughwell: I am afraid that has already been done�  Did the Commis-
sioner not appoint her husband to investigate it?

14/02/2017U00600An Leas-Chathaoirleach: We cannot make that allegation against somebody who is not 
present here�

14/02/2017U00700Senator  Gerard P. Craughwell: This is not on�  The Commissioner must step aside�  I will 
leave it at that for now�

14/02/2017U00800An Leas-Chathaoirleach: I thank the Senator and call Senator Paul Gavan�

14/02/2017U00900Senator  Paul Gavan: I begin by sending out greetings of solidarity on behalf of my party, 
Sinn Féin, to the Tesco workers who are on strike today�  They are striking for decency and re-
spect at work�  I hope that everyone in the Chamber will join with me in saluting their courage 
today�

I was at another picket line this morning and it is one that has not reached the headlines 
for some reason�  The picket line is at Kerry Foods in Charleville�  The picket line resembled 
something from Wapping in the 1980s�  We had multiple cameras installed by the company�  
We had a whole host of heavies and security guards present�  Last week, Kerry Foods bussed in 
strike-breakers from Britain for the day to replace workers on a legal trade dispute�  The most 
shocking point of all is that the management of Kerry Foods is refusing to attend the Workplace 
Relations Commission regarding the dispute which is about changes to job patterns and work-
ers’ rights�

I ask that the Minister for Jobs, Enterprise and Innovation come to the House as a matter 
of urgency�  Some 250 jobs are at stake�  I see colleagues from Limerick and Cork here and 
I appeal to them to engage in this process because this is extremely serious�  The company is 
engaging in practices like demanding that workers who have worked for 30 years now ask per-
mission before they go to the toilet�  Imagine that�  Imagine the humiliation of that, when one 
has worked for a company for 30 years and now has to put one’s hand up and say “Please sir, 
can I go to the toilet?”  That is how Kerry Foods is humiliating its workers�  Its stance on refus-
ing to engage with the Workplace Relations Commission is nothing less than outrageous for a 
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company that made €700 million last year and has received millions of euro in grants from this 
State�  I ask the Minister for Jobs, Enterprise and Innovation to come to the House as a matter 
of urgency�  There are 250 jobs potentially at stake here and we need to discuss the situation 
and demand that the management of Kerry Foods respects its workers and engages with the 
industrial relations machinery of the State�

14/02/2017U01000Senator  Aodhán Ó Ríordáin: I want to support Senator Gavan in his remarks on industrial 
disputes that are ongoing today�  The Tesco issue is one that I feel quite strongly about�  This 
does not have to be a divisive issue in this Chamber and I want to echo the call for the Minister 
in charge of this area to come to the House to talk about her vision for workers’ rights in Ire-
land.  Over the course of the last five years, on a statutory and legislative basis, Ireland is the 
only country in Europe to have had improvements in workers’ rights, thanks in no small way to 
the efforts of my colleague, Senator Nash�  However, regardless of discussions in the transport 
area where management is talking about profit margins, unsustainability and all the rest of it, it 
is quite galling to see that we have a huge multinational organisation, Tesco, making massive 
profits in this country and yet trying to pit one worker against another.  It is quite gratifying 
and inspirational to see the voices of workers who are willing to step outside their own area 
of employment and to put their necks on the block for their fellow workers because of what 
management is doing�  Let us be honest about this�  Across parties in this Chamber, we have an 
opportunity to talk about the vision we have for work, for the future of work and for the rights 
that underpin that work�  The European Union, of which we are a proud member, has helped in 
that endeavour�  I join my Sinn Féin colleague in calling for the Minister to come to the House 
to outline her vision, if she has one�  This will not go away; these disputes will continue�  Media 
will always second-guess the motivations of workers and unions�  At this point it is appropriate 
for the Minister to come and articulate in this Chamber whatever vision she may have�  We can 
collectively underpin that agenda in this Chamber to ensure we stand for something much more 
basic and important than profit margins.

14/02/2017V00200Senator  Jennifer Murnane O’Connor: I offer my support to Sergeant Maurice McCabe 
and his family�  We need to have that public tribunal of inquiry in order to get to the truth and 
the sooner the better for everybody’s sake�

I agree with the Tesco workers, as that issue needs to get sorted�

We are all aware of the boundary changes, including a proposed change in my area, which 
I believe will not happen and which is very unfair�  It was proposed for Graiguecullen to come 
into Carlow from Laois�  Nobody ever mentions the services�  I live in an area called Grai-
guecullen; I would say it is called no-man’s land�  The people in Graiguecullen live two minutes 
from Carlow town�  They access every service they can from Portlaoise�  If they have to go to 
the hospital or have to have their teeth attended to, they have to go to Portlaoise�

Housing is a major issue�  A person is not allowed to be on two local authority housing lists 
and is limited to being on one, which is unacceptable�  Whoever is looking at these boundary 
changes should be accountable�  There is not one word about the people of Graiguecullen and 
the services they access�  It is all about Laois County Council losing nearly €1 million in prop-
erty taxes, which is unacceptable�  I call for the Minister, Deputy Coveney, to come to the House 
to address the matter�  The services for the people of Graiguecullen should be addressed�  It is 
not about money, but about people and their livelihoods�

14/02/2017V00300Senator  Victor Boyhan: I second Senator McDowell’s amendment to the Order of Busi-
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ness�

Garda Sergeant Jerry McCabe and his wife, Lorraine, have been vilified and demonised.  A 
terrible travesty has happened to them�  I do not intend to use my time here in the Senate to carry 
out some sort of tribunal�  This afternoon I sat in the Dáil Gallery and watched the Taoiseach 
announce a public tribunal of inquiry, further to a robust parliamentary process from all sides 
of the House�  I think that was welcome�  It is democracy at its best to see all parties stand up 
and question the Taoiseach�  At the end of the day there is now a commitment to have a public 
tribunal of inquiry�  It behoves everybody, particularly those in the Houses of the Oireachtas to 
let that work take its course�

14/02/2017V00400Senator  Jerry Buttimer: Hear, hear�

14/02/2017V00500Senator  Victor Boyhan: We have ideas and suggestions�  We all have opinions based on 
the media but the media had a role in all this too and propagated all this propaganda, and very 
few people have said it�  They too are running up and down the corridors for the sound bite and 
the story, and running out on the plinth�  Everybody in this business has fed into it and it is a 
disgrace�  I particularly thank Senator McFadden, who touched on it when she made the point 
that there has been a lot of conjecture and commentary�  The real people at the centre of this 
story are Sergeant Jerry McCabe, his wife, Lorraine and their children�

14/02/2017V00600Senator  Trevor Ó Clochartaigh: Maurice�

14/02/2017V00700Senator  Rose Conway-Walsh: Maurice�

14/02/2017V00800Senator  Victor Boyhan: They deserve justice, an apology and an acknowledgement of 
what happened�  More importantly they deserve redress�  I will be interested to see the redress�  
I ask the Leader to confirm that the Seanad will have to approve the terms of reference.  When 
will the Minister come to the House with the terms of reference for this public inquiry?

14/02/2017V00900Senator  Trevor Ó Clochartaigh: Tá na figiúirí a tháinig amach ó daft.ie inniu ag cur an-
imní orm.  Léiríonn siad go bhfuil ardú an-suntasach tagtha ar phraghas tithe ar cíos.

The most recent daft.ie figures regarding the rental sector are very disturbing.  We see mas-
sive increases once more - up to 10.9% in my home county of Galway and 10% in Galway city - 
on top of the huge increases that have already taken place�  Prices in the rental sector in Galway 
have almost doubled since 2012�  I was very proud to stand yesterday with the Galway Housing 
Action Group, which is drawing attention to the issues surrounding homelessness in Galway 
city�  It is quite ironic, then, that I have been sent documentation concerning irregularities in the 
allocation of housing under the affordable social housing scheme that has been operated by Gal-
way City Council�  According to the documents I have been sent, former senior management 
officials were allocated housing under the scheme who did not fit its criteria.  That a retired head 
of a particular department whose income would be publicly known to be in excess of the limits 
allowable under the affordable social housing scheme was given a house is a very serious mat-
ter�  Furthermore, I am told he already had a primary residence prior to purchasing the house�  
I am informed that other senior officials were awarded houses in excess of their needs as well 
- for example, three-bedroomed houses for single occupancy�

14/02/2017W00200An Leas-Chathaoirleach: I think a Commencement matter concerning this issue has been 
tabled�
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14/02/2017W00300Senator  Trevor Ó Clochartaigh: It is believed that these senior officials cherry-picked 
the higher-spec houses and inevitably breached the waiting list for these sought-after dwellings�

14/02/2017W00400An Leas-Chathaoirleach: Does the Senator want two bites at the cherry?

14/02/2017W00500Senator  Trevor Ó Clochartaigh: This is a very serious issue of allegations of officials-----

14/02/2017W00600An Leas-Chathaoirleach: I am just pointing out that a Commencement matter concerning 
the issue has been tabled�

14/02/2017W00700Senator  Trevor Ó Clochartaigh: My understanding was that it had been-----

14/02/2017W00800An Leas-Chathaoirleach: The Senator’s time is up�

14/02/2017W00900Senator  Trevor Ó Clochartaigh: -----turned down as a Commencement matter�

14/02/2017W01000An Leas-Chathaoirleach: It has not been selected for tomorrow but it may be selected 
another day�

14/02/2017W01100Senator  Trevor Ó Clochartaigh: It is an issue that needs to be brought to the floor of the 
House�  I wish to know whether the Minister for Housing, Planning, Community and Local 
Government is aware-----

14/02/2017W01200An Leas-Chathaoirleach: I am sorry-----

14/02/2017W01300Senator  Trevor Ó Clochartaigh: -----that this has happened�  Is he aware that it has hap-
pened in other local authorities?

14/02/2017W01400An Leas-Chathaoirleach: Tá an t-am istigh�

14/02/2017W01500Senator  Trevor Ó Clochartaigh: If so, what does he intend to do about it?

14/02/2017W01600An Leas-Chathaoirleach: I thank the Senator�

14/02/2017W01700Senator  Trevor Ó Clochartaigh: There are people languishing on housing lists and it 
would appear-----

14/02/2017W01800An Leas-Chathaoirleach: I thank the Senator�

14/02/2017W01900Senator  Trevor Ó Clochartaigh: -----that there are housing officials taking houses ahead 
of them on the list, which is absolutely disgraceful�  I hope the issue is taken as a Commence-
ment matter before the end of the week�

14/02/2017W02000Senator  Niall Ó Donnghaile: Now for something completely different�  The Leader will 
know that I attended the Government’s all-Ireland civic dialogue on Brexit yesterday�  The 
purpose of yesterday’s meeting was to focus on the implications of Brexit for the human rights 
aspects of the Good Friday Agreement�  These are very critical and harmonious rights and en-
titlements right across the entire island�  I took great heart from the civic dialogue and the broad 
range and comprehensive number of groups and organisations present, some with great experi-
ence and the wherewithal regarding the issue of human rights and equality to come together 
to concentrate and focus minds on these important issues�  I commend the Minister, Deputy 
Flanagan, on this occasion and the Government�  I thought it was particularly important that 
yesterday’s meeting focused on the Good Friday Agreement and aspects thereof because, as we 
move ahead in a post-Brexit scenario, what is becoming increasingly clear is that the decision 
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by voters in England and Wales to remove my part - the northern part - of Ireland from the EU 
against our will is going to have direct implications for the Good Friday Agreement�  Not only 
are the Governments of the North and South co-guarantors of the Good Friday Agreement, 
but what is probably more important and more open to challenge is the fact that the people of 
this State overwhelmingly endorsed with their vote the Good Friday Agreement�  Unlike other 
learned colleagues in the House, there are those of us who can see clearly that there is a direct 
subversion of the institutions of the Good Friday Agreement as a result of this vote�  We have a 
British Government and a British Parliament that, as late as last week, when debating the Bill 
to trigger Article 50, flat-out rejected any amendment that took into consideration the unique 
situation put forward as a result of the Good Friday Agreement�

The European Parliament Committee on Legal Affairs is telling us very clearly that Brexit 
will alter the Good Friday Agreement�  What are we to do about it?  We need to get beyond 
rhetoric and sitting back wishing, hoping and praying and start to stand up not just for the clear 
mandate from the North in terms of our desire to remain, but also our clear desire North and 
South overwhelmingly-----

14/02/2017X00100An Leas-Chathaoirleach: The Senator has gone over time�

14/02/2017X00200Senator  Niall Ó Donnghaile: -----to initiate and imbed aspects of the Good Friday Agree-
ment�  To conclude, a Leas-Chathaoirligh-----

14/02/2017X00300An Leas-Chathaoirleach: Yes�

14/02/2017X00400Senator  Niall Ó Donnghaile: -----although Senator Devine may already have done so-----

14/02/2017X00500Senator  Máire Devine: No�

14/02/2017X00600Senator  Niall Ó Donnghaile: In that case, I second Senator Conway-Walsh’s amendment 
to the Order of Business�

14/02/2017X00700Senator  Máire Devine: Sorry, I did second the amendment�

14/02/2017X00800An Leas-Chathaoirleach: I thank the Senator�  I call on the Leader to reply�

14/02/2017X00900Senator  Jerry Buttimer: I thank the 20 Senators who have contributed to the Order of 
Business�  As many as 13 Members have rightly mentioned the treatment meted out to Sergeant 
Maurice McCabe and his family�  At the beginning of my reply as Leader of the House, I remind 
all Senators that we are not the judge and jury of what the Government has proposed, that our 
language is important and that what we say matters�  I appeal to all Members to be cognisant 
of these facts�  People are presumed innocent until proven otherwise and, therefore, everything 
that we say or do is important�

All of us in this House share the view that Sergeant McCabe, his wife, Lorraine, and fam-
ily deserve justice�  There are many strands to this unedifying story�  There are questions to be 
answered�  It is incumbent on us to ensure that they are answered and that the truth is revealed�  
This afternoon, the Taoiseach announced in the Lower House that the Government will estab-
lish a public tribunal of inquiry, under the Tribunals of Inquiry (Evidence) Act, into the alleged 
smear campaign against Sergeant McCabe�  It is important that truth and justice are arrived at 
and that the eminent judge charged with the task is allowed to do his or her work�  If there is a 
deliberate smear campaign against Sergeant McCabe, then those who carried it out should not 
be immune from prosecution and should be held to account for their actions�
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In terms of the questions posed on terms of reference, the information that I have indicates 
that we should have some material to debate within the next 48 hours�  As members know, we 
already had an issue scheduled on the Order Paper for Thursday next but events have led to a 
change�

It is important that the presumption of innocence still stands for any citizen�  Equally, on 
a personal level, I hope that the truth comes out and, as Senators Boyhan and McFadden have 
said, that this will not be a political matter�  I was irked by some of the comments that many 
Senators have made in terms of their ability to come in here today-----

14/02/2017X01000Senator  Máire Devine: Very naive�

14/02/2017X01100Senator  Jerry Buttimer: -----when their party was involved in matters�  Their leader - and 
the leadership of their party - hid behind the truth�  They did not rush to offer assistance and 
instead ran away�  Let us have a proper debate on the matter�  Let us hope that the inquiry brings 
an answer that is in the interests of the McCabe family, the person that is Maurice McCabe and 
his wife, Lorraine�

Very valid points were made about Tusla�  Senator Conway-Walsh raised an issue�  I am 
happy to inform her that the Minister for Children and Youth Affairs will come before the 
House tomorrow�  She cannot come here this evening because she is answering questions in 
the Dáil, as per the Dáil Order Paper�  She will come to this House tomorrow evening�  I shall 
arrange with the Whips later tonight or in the morning to arrange a time for her visit�  

I agree with Senator Craughwell and others who raised the need for Tusla to be transparent 
and accountable�  There is political accountability and it is called the electorate�  They make 
their decision�  As I said during the Order of Business last week, that there is no longer an ac-
ceptance by those of us who have been elected to the Lower or Upper Houses to see public 
bodies that are non-accountable�  That day has passed�  There must be a change in how they are 
held to account�

14/02/2017X01200Senator  Gerard P. Craughwell: Fair play to the Leader�

14/02/2017X01300Senator  Jerry Buttimer: In respect of any inquiry, I fully agree that, in my opinion, the 
file that was created was not a copy-and-paste job.  The person who carried out the job should 
be fired automatically.  Those who are not held account should be held to account by us as well.

14/02/2017X01400Senator  Gerard P. Craughwell: One would need to be fairly sure�

14/02/2017X01500Senator  Jerry Buttimer: I know�  We are elected representatives so we have political ac-
countability�  There are those who hide behind Chinese walls when answering parliamentary 
questions, Topical Issue debates or requests from us, as parliamentarians, as public representa-
tives or as messengers of the people�  That can no longer be allowed to continue, irrespective of 
what Department or agency is involved�  We are the ones who are accountable�  Senators and 
Deputies can be voted out of these Houses, but the people concerned cannot be voted out�  That 
point should not be lost�

Senator Catherine Ardagh referred to a DEIS school�  The Minister for Education and Skills 
has published his plan to tackle educational disadvantage, but I share the Senator’s concern 
about how some schools are allocated or, more specifically, not given DEIS status.  As in the 
Senator’s constituency, there are some schools in mine that do not have DEIS status when they 
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should have�  The Senator could raise the matter in the Commencement debate, but it is impor-
tant that we invite the Minister to come to the House to discuss the issue�  It is also important 
to acknowledge that his announcement yesterday included 108 actions to help every child in 
school to achieve his or her potential�  That translates into 110 schools receiving additional 
supports, from which 28,000 pupils will benefit.  This is about improving literacy, numeracy, 
school completion rates and ensuring more children aged 11 and 12 years will go on to attend 
post-primary education where they will be able to attain their potential�  I am a former teacher 
and taught the leaving certificate applied programme in educationally disadvantaged areas.  It 
is important that we allow every child to reach his or her potential�  The Minister is identify-
ing a new model of education to deliver on the objective of ensuring more children will stay 
in school�  We will see a different model whereby they will have the ability to be educated�  
However, I agree with the Senator that there is a need for that model and status to be explained 
properly because there are some schools that we believe should have DEIS status�

I am happy to accept the amendment proposed by Senator Marie-Louise O’Donnell to allow 
No� 13 to be taken�

Senator Catherine Noone referred to the Irish Life Health fitness challenge.  It is important 
that we invite the Minister of State at the Department of Health, Deputy Marcella Corcoran 
Kennedy, to come to the House because the nation must tackle the issue of obesity�  We are 
heading into the final weeks of “Operation Transformation”, which programme, in tandem with 
the Healthy Ireland project, promulgates the need for fitness, healthy eating and physical activ-
ity�  The Minister was due to hold an event today, but it was cancelled�  Collectively and in a 
cross-party manner, we should get ourselves moving to tackle the problem of obesity�

Senator Robbie Gallagher also raised an education issue�  We should acknowledge that the 
Government has recruited more teachers�  There are an additional 2,400 teachers, as well as an 
additional 900 special needs assistants, SNAs, employed.  Part of the reason schools cannot find 
teachers is that they are already employed�  It is good that we have more teachers employed and 
that there is increased activity�  However, I accept the Senator’s point that it is a nightmare for 
school principals�  I will invite the Minister to come to the House to discuss the issue�

I will not accept Senator Michael McDowell’s proposed amendment to the Order of Busi-
ness because it is important that the Bill be passed�  We have waited a long time for it�

14/02/2017Y00200Senator  Michael McDowell: It is more important that it be debated than passed�

14/02/2017Y00300Senator  Jerry Buttimer: As the Senator knows, I am happy to have the debate�  The time 
up to 9 p�m� has been allocated for the debate on Report and Final Stages of the Bill�

14/02/2017Y00400Senator  Michael McDowell: It is not enough�

14/02/2017Y00500Senator  Jerry Buttimer: I will be happy to allow the Senator to move a recommittal mo-
tion if he so wishes�  I am not seeking to be obstructionist�  I have worked with the Senator and 
the Seanad Office to ensure amendments will be allowed to be tabled.  It is an important Bill 
for which there is cross-party support�  It is about having it enacted�  While I understand the 
Senator’s concerns and I am not having an argument with him, an amount of work has been 
done on the Bill�  A huge campaign was undertaken on the part of the Parliament, citizens and 
the non-governmental organisation, NGO, sector to ensure the Bill would be a priority in the 
last as well as in this Oireachtas�  If one looks at the statistics, one can recognise its importance�  
What I have proposed in terms of recommittal and allocating the time up to 9 p�m� for the debate 
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is a very fair compromise which I hope the Senator will accept�  As I said, I am not trying to 
be obstructionist�  The process will not deprive him of the opportunity to speak and move his 
amendment�  We may differ on the actual amendments or the process involved but the House 
is anxious to get the Bill passed, as is the Minister�  That said, I appreciate where Senator Mc-
Dowell is coming from on the matter�

Senator Devine raised the issue of the Stardust tragedy�  She is right that today, on Valen-
tine’s Day, it is important we remember the young lives that were lost.  There has been signifi-
cant commentary by Government in terms of what is happening, and we should allow that work 
to continue and reach a conclusion�  It is also important that we recognise the young lives that 
were cut so tragically short on that dreadful Valentine’s night�  I share Senator Devine’s con-
cerns and agree that we need to see justice prevail�

Senators Humphreys and Ardagh raised the issue of Harold’s Cross greyhound track�  It is 
important to put on the record that Bord na gCon has statutory responsibility for the develop-
ment of the greyhound industry�  It has been charged with that task�  A report was commissioned 
to look at the future of greyhound racing�  That independent report made several recommen-
dations regarding Bord na gCon’s financial performance and future prospects.  Bord na gCon 
has considered that report and has decided to put the stadium at Harold’s Cross on the market, 
which will allow for a consolidation, a reduction in the debt levels of the organisation and an 
increase in the board’s capacity to provide support and assistance to the greyhound industry�

The Minister for Transport, Tourism and Sport, Deputy Shane Ross and the Minister for 
Public Expenditure and Reform, Deputy Paschal Donohoe, will have the final consent with 
regard to the sale of Harold’s Cross.  Any specific proposals for such a sale will be considered 
in line with the Indecon recommendations and the need to reduce Bord na gCon’s debt burden�  
All of us agree that we should have a vibrant greyhound industry and we should all work to 
see that happen�  If the Senators wish to table a Commencement matter, that might be a way of 
having the issue addressed in the short term, but I am happy to try to get the Minister to come 
to the House in the coming weeks to discuss the matter�

Senator Horkan raised the issue of Cherrywood�  The Minister for Transport, Tourism and 
Sport, Deputy Shane Ross, will be in the House tomorrow and the Senator will have the oppor-
tunity to debate that matter with him then�

Senator Feighan raised the issue of racism in the Gaelic Athletic Association, GAA�  As a 
member of Cumann Lúthchleas Gael, I can say that the organisation has done huge work in 
combating racism and promoting integration in our society and our new communities�  The 
GAA deserves to be commended on that but any slippage in that regard must be shown the red 
card and must not be tolerated�

Senators Gavan and Ó Ríordáin raised the issue of Tesco and the industrial action taking 
place today in some of its stores�  I also stand with the workers of Tesco who, in some cases, 
have been treated very poorly�  There was a debate on the issue on the radio today which out-
lined some of the remarks made about this dispute�  We also had a contribution on the issue 
last week by Senator Gavan�  There is a Labour Court recommendation that some members of 
the Mandate trade union have refused to accept�  We must acknowledge the importance of the 
retail sector�  I would encourage all sides to engage with the industrial relations mechanisms of 
the State to arrive at a resolution�  It is important we do not do anything to undermine the rights 
of workers and I would be happy to invite the Minister for Jobs, Enterprise and Innovation, 
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Deputy Mary Mitchell O’Connor, to the House to discuss the matter as well as the wider issues 
of work and employment�  In that context, it is important we put a value on work�  This Govern-
ment and its predecessor have been instrumental in getting people back to work�

Senator Murnane O’Connor raised the issue of the electoral boundaries and I know that 
Graiguecullen is very close to her heart�  I am happy to invite the Minister for Housing, Plan-
ning, Community and Local Government, Deputy Coveney, come to the House to discuss that 
matter�  Senator Ó Clochartaigh raised the issue of the daft.ie report and I am happy to invite the 
aforementioned Minister to the House to discuss it�  However, as the Leas-Chathaoirleach said, 
it might be better to raise this as a Commencement matter for this week�

14/02/2017Z00200Senator  Trevor Ó Clochartaigh: I put it down for today-----

14/02/2017Z00300Senator  Jerry Buttimer: Okay�  It is a matter for the Cathaoirleach to decide on that and 
adjudicate�

14/02/2017Z00400An Leas-Chathaoirleach: It can be taken on another day�  There were a lot of matters sub-
mitted today�

14/02/2017Z00500Senator  Jerry Buttimer: Senator Ó Donnghaile raised the matter of the all-Ireland civic 
forum�  The Minister is very keen to see this continue because it has raised some very important 
matters.  I welcome the Senator’s remarks about the benefits of yesterday’s meeting.  As a co-
guarantor of the Good Friday Agreement, it is important to see human rights continuing to be 
upheld in all parts of the island�

I would be happy to bring the Minister for Children and Youth Affairs, Deputy Zappone, to 
the House tomorrow, if that is acceptable to Senator Conway-Walsh�

I do not propose to accept Senator McDowell’s amendment to the Order of Business�

14/02/2017AA00200An Leas-Chathaoirleach: Senator Marie-Louise O’Donnell has proposed an amendment 
to the Order of Business: “That No� 13 be taken before No� 1�”  The Leader has indicated that 
he is prepared to accept the amendment�  Is the amendment agreed?  Agreed�

Senator Rose Conway-Walsh has proposed an amendment to the Order of Business: “That 
a debate with the Minister for Children and Youth Affairs on alleged mismanagement at Tusla 
arising from unfounded allegations concerning Garda Sergeant Maurice McCabe be taken to-
day�”  Is the amendment being pressed?

14/02/2017AA00300Senator  Rose Conway-Walsh: We accept the Leader’s commitment that the Minister will 
come to the House tomorrow�

14/02/2017AA00400An Leas-Chathaoirleach: Is the amendment withdrawn?

14/02/2017AA00500Senator  Rose Conway-Walsh: Yes, on the proviso that the Minister will come to the 
House tomorrow�

14/02/2017AA00600Senator  Jerry Buttimer: I will try to get a time for the Minister to come to the House�  It 
will probably be after Private Members’ business, but let me come back to the House on that�

14/02/2017AA00700Senator  Rose Conway-Walsh: Will the Minister definitely come in tomorrow?

14/02/2017AA00800Senator  Jerry Buttimer: Yes.  She will definitely be here tomorrow.  To help the House, 
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I hope it will be sometime between 6 p�m� and 7 p�m�, depending on when we have concluded 
Private Members’ business�  I will come back to the House on that�

14/02/2017AA01100An Leas-Chathaoirleach: Is that agreed?  Agreed�  The amendment is withdrawn�

Senator McDowell has proposed an amendment to the Order of Business: “That consider-
ation of No� 1 be adjourned at 7 p�m�”  Is the amendment being pressed?

14/02/2017AA01200Senator  Michael McDowell: Yes�

Amendment put: 

The Seanad divided: Tá, 6; Níl, 35�
Tá Níl

 Boyhan, Victor�  Ardagh, Catherine�
 Craughwell, Gerard P�  Bacik, Ivana�
 Lawless, Billy�  Black, Frances�
 McDowell, Michael�  Burke, Colm�
 O’Donnell, Marie-Louise�  Burke, Paddy�
 Ruane, Lynn�  Buttimer, Jerry�

 Byrne, Maria�
 Clifford-Lee, Lorraine�
 Coffey, Paudie�
 Conway-Walsh, Rose�
 Conway, Martin�
 Daly, Mark�
 Daly, Paul�
 Davitt, Aidan�
 Devine, Máire�
 Feighan, Frank�
 Gallagher, Robbie�
 Gavan, Paul�
 Hopkins, Maura�
 Horkan, Gerry�
 Humphreys, Kevin�
 Landy, Denis�
 Leyden, Terry�
 Mac Lochlainn, Pádraig�
 McFadden, Gabrielle�
 Mulherin, Michelle�
 Murnane O’Connor, Jennifer�
 Noone, Catherine�
 O’Donnell, Kieran�
 O’Mahony, John�
 O’Reilly, Joe�
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 Ó Clochartaigh, Trevor�
 Ó Donnghaile, Niall�
 Reilly, James�
 Richmond, Neale�

Tellers: Tá, Senators Victor Boyhan and Michael McDowell; Níl, Senators Gabrielle Mc-
Fadden and John O’Mahony��

Amendment declared lost�

Question put: “That the Order of Business, as amended, be agreed to�”

The Seanad divided: Tá, 37; Níl, 4�
Tá Níl

 Ardagh, Catherine�  Boyhan, Victor�
 Bacik, Ivana�  Lawless, Billy�
 Burke, Colm�  McDowell, Michael�
 Burke, Paddy�  Mullen, Rónán.
 Buttimer, Jerry�
 Byrne, Maria�
 Clifford-Lee, Lorraine�
 Coffey, Paudie�
 Conway-Walsh, Rose�
 Conway, Martin�
 Craughwell, Gerard P�
 Daly, Mark�
 Daly, Paul�
 Davitt, Aidan�
 Devine, Máire�
 Feighan, Frank�
 Gallagher, Robbie�
 Gavan, Paul�
 Hopkins, Maura�
 Horkan, Gerry�
 Humphreys, Kevin�
 Kelleher, Colette�
 Landy, Denis�
 Leyden, Terry�
 Mac Lochlainn, Pádraig�
 McFadden, Gabrielle�
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 Mulherin, Michelle�
 Murnane O’Connor, Jennifer�
 Noone, Catherine�
 O’Donnell, Kieran�
 O’Donnell, Marie-Louise�
 O’Mahony, John�
 O’Reilly, Joe�
 Ó Clochartaigh, Trevor�
 Ó Donnghaile, Niall�
 Reilly, James�
 Richmond, Neale�

Tellers: Tá, Senators Gabrielle McFadden and John O’Mahony; Níl, Senators Victor Boy-
han and Michael McDowell��

Question declared carried�

    7FF00100Minimum Custodial Periods upon Conviction for Murder Bill 2017: First Stage

14/02/2017FF00200An Leas-Chathaoirleach: I call Senator Marie-Louise O’Donnell to move her Bill�

14/02/2017FF00300Senator  Marie-Louise O’Donnell: I move:

That leave be granted to introduce a Bill entitled an Act to provide for the adoption of a 
system of minimum custodial periods upon conviction in cases of murder whereby 
the court shall determine the minimum custodial term a person convicted of the 
offence of murder shall serve, based on the circumstances of the matter before the 

court, and where the court shall give reasons for such a determination�

14/02/2017FF00400Senator  Victor Boyhan: I second the proposal�

Question put and agreed to�

14/02/2017FF00600An Leas-Chathaoirleach: When is it proposed to take Second Stage?

14/02/2017FF00700Senator  Marie-Louise O’Donnell: Next Tuesday�

14/02/2017FF00800An Leas-Chathaoirleach: Is that agreed?  Agreed�

Second Stage ordered for Tuesday, 21 February 2017�

14/02/2017FF01000Criminal Law (Sexual Offences) Bill 2015: [Seanad Bill amended by the Dáil] Report 
and Final Stages

5 o’clock
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14/02/2017FF01100An Leas-Chathaoirleach: This is a Seanad Bill which has been amended by the Dáil�  In 
accordance with Standing Order 118, it is deemed to have passed its First, Second and Third 
Stages in the Seanad and is placed on the Order Paper for Report Stage�  On the question “That 
the Bill be received for final consideration”, the Minister of State may explain the purpose of 
the amendments made by the Dáil�  This is looked upon as the report of the Dáil amendments 
to the Seanad�  For the convenience of Senators, I have arranged for the printing and circulation 
of the amendments�  The Minister of State will deal separately with the subject matter of each 
related group of amendments� Senators may, as part of the discussion on the group dealing with 
the subject matter of their amendments, discuss their amendments in so far as they are relevant 
to the amendments made by the Dáil�  They will have the opportunity of formally moving and 
dealing more fully with the amendments after consideration of those groupings has been com-
pleted�  I have also circulated the proposed groupings in the House�  A Senator may contribute 
once on each grouping�  I remind Senators that the only matter that may be discussed are the 
amendments made by the Dáil�

Question proposed: “That the Bill be received for final consideration.”

14/02/2017FF01300Minister of State at the Department of Housing, Planning, Community and Local Gov-
ernment (Deputy Damien English)  (Deputy  Damien English): This group of amendments 
relates to the offences in the Bill addressing the sexual exploitation of children�

Amendment No� 1 to section 10 of the Bill provides for the repeal of sections 3(2)(a) and 
3(2)(b) of the Child Trafficking and Pornography Act 1998.  Section 3(2)(a) of the 1998 Act 
contains an offence of travelling to meet a child for the purposes of the sexual exploitation of 
that child having met or communicated with that child on two or more previous occasions�  This 
offence will be replaced and strengthened by section 7 of the Criminal Law (Sexual Offences) 
Bill 2015�  Under that section, making arrangements to meet a child for the purpose of sexual 
exploitation of that child will also be an offence� Also under section 7, a single prior commu-
nication with the child will be sufficient to trigger an offence.  Section 3(2)(b) provides for a 
similar offence of travelling to meet a child, however this offence applies to Irish citizens or 
persons habitually resident in the State who, while outside the State, travel to meet a child for 
the purpose described� This offence will now be covered under the Sexual Offences (Jurisdic-
tion) Act 1996 by way of amendment to that Act in section 40 of this Bill� 

Amendment No� 2 to section 11 of the Bill provides for offences relating to child prostitu-
tion and child pornography by way of inserting a new section, section 4(a), into the Child Traf-
ficking and Pornography Act 1998.  The penalty for an offence under this section is a fine or a 
term of imprisonment of up to 14 years.  The amendment will allow both a fine and a period of 
imprisonment to be imposed.  It is common in crimes which involve financial motivation, such 
as those contained in section 11, that a financial penalty may also be imposed.  This is also in 
line with the penalty structures for the existing offences contained under sections 4, 5 and 6 of 
the 1998 Act�

Amendments Nos� 65 to 68, inclusive, add offences created under the Bill to the Schedules 
attached to existing legislation for the purposes of the provisions of those Acts� Legislation is 
amended as follows�  

Amendment No� 65 adds offences to the Schedule of the Criminal Justice (Withholding of 
Information on Offences against Children and Vulnerable Persons) Act 2012�  Schedule 1 of 
that Act lists offences against children in relation to which it would be an offence under that Act 
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to withhold information�  The amendments to section 1 propose adding a number of the new 
offences created under the Bill�  Schedule 2 of the 2012 Act lists offences against vulnerable 
persons in relation to which it would be an offence under that Act to withhold information�  The 
offence under section 21 of engaging in a sexual act with a protected person and the offence 
under section 22 by persons in authority are also to be added to the Schedule�  

Amendment No� 66 adds references to some of the offences created by the Bill to the Sched-
ule to the Taxi Regulation Act 2013�  A conviction for an offence listed in part 1 of the Schedule 
gives rise to mandatory life disqualification from holding a taxi licence.  A conviction for an 
offence listed in Part 2 of the Schedule gives rise to mandatory disqualification for a specified 
period�  The effect of these amendments will be that a person convicted of the offence of engag-
ing in a sexual act with a protected person under section 21 of the Bill will be disqualified for 
life from holding a taxi licence and a person convicted of certain other offences created by the 
Bill will be disqualified for a certain period from holding a taxi licence.  

Amendment No� 67 makes various changes to the Children First Act 2015 on foot of the oth-
er provisions of the Bill�  That Act imposes certain obligations on those working with children 
to protect them from harm, which includes sexual abuse�  The intention of these amendments 
is to bring some of the child-related offences created by the Bill within the definition of sexual 
abuse�  This is done by adding the offences to Schedule 3 of that Act�  

Amendment No� 68 makes changes to the Criminal Justice (Spent Convictions and Certain 
Disclosures) Act 2016�  That Act limits the effect of certain criminal convictions by allowing 
them to be effectively spent after a specified period.  Some sexual offences listed in Part 2 of 
Schedule 1 are excluded from the Act so that a conviction for one of those offences will not be 
deemed spent at a future time�  Paragraph (b) of this amendment will add some of the offences 
created by the Bill to Part 2 of Schedule 1�

14/02/2017FF01400Senator  Lorraine Clifford-Lee: I thank the Minister of State for coming here today and 
presenting this long-awaited Bill to the House�  Fianna Fáil supports the passage of this Bill and 
it did so through the Dáil and Seanad previously�  We are pleased that it has been strengthened 
by the inclusion of a definition of consent.  The Bill criminalises the purchase of sexual ser-
vices rather than the sale of them�  We in Fianna Fáil are very happy to see this inclusion�  The 
vulnerable women and children trafficked into this country for sexual exploitation deserve our 
protection�  Decriminalisation will facilitate their access to vital health and support services�  
This is very welcome� Due to the changing nature of prostitution in Ireland we need legislation 
such as this to protect these vulnerable women and children�  Criminalisation of the purchase 
of sexual services will do that�

Prostitution is not conducted in the way it used to be�  It is now conducted over the Internet 
and the phone and not on street corners.  In 1999, Sweden was the first country to criminalise 
the purchase of sex�  This legislation was framed in terms of prostitution being incompatible 
with contemporary values and it being a serious social problem�  It was also seen as a serious 
barrier to gender equality�  A study in 2010 showed that since its introduction street prostitution 
was halved�  In 1995, the estimated total of women involved in prostitution was approximately 
3,000, with 650 of those engaging in street prostitution�  In 2008, however, there were 350 ad-
vertised prostitutes on the Internet and 300 on the street, so clearly it has had a dramatic impact 
on numbers�

This Bill also strengthens laws to combat child pornography and prevent the sexual groom-
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ing of children on the Internet�  It also amends provisions on incest and indecent exposure�  This 
aspect has been welcomed by the ISPCC, and the special rapporteur on child protection, Dr� 
Geoffrey Shannon, has described this Bill as the most important legislation on child protection 
since the foundation of the State.  That is very significant.

It is long overdue, and it will close the gap created by the outdated legislation that is cur-
rently in place that enables abusers to prey on vulnerable children on the Internet�  We in Fianna 
Fáil were concerned that there was no inclusion of a definition of consent-----

14/02/2017GG00200An Leas-Chathaoirleach: Senator, forgive me for interrupting but we are on group 1�  
There are 13 groups to go through�

14/02/2017GG00300Senator  Lorraine Clifford-Lee: I was just giving an overview of the Bill�

14/02/2017GG00400An Leas-Chathaoirleach: You will get an opportunity in other groupings to come in again, 
no doubt�

14/02/2017GG00500Senator  Michael McDowell: I appreciate that we are on group 1, but I am a bit mystified 
as to why the Minister of State at the Department of Housing, Planning, Community and Local 
Government has been sent in here by the Tánaiste and Minister for Justice and Equality to deal 
with this matter�  The Minister of State in his opening remarks ventured far and wide beyond 
group 1 and spoke about other things�  Of course, we are now in the slightly odd position of 
being told that we can only talk about group 1�

14/02/2017GG00600An Leas-Chathaoirleach: I have given Senator Clifford-Lee some latitude, as I am equally 
prepared to give you�

14/02/2017GG00700Senator  Michael McDowell: The Minister of State took latitude, nobody interfered with it 
and he dealt with the broad extent of the Bill�  Now suddenly the guillotine is coming down on 
people who want to respond to what he has said�

14/02/2017GG00800Senator  Catherine Noone: There is no guillotine coming down�

14/02/2017GG00900Senator  Michael McDowell: This Bill is an unusual one in that is has gone from this 
House to the other House�  It was considered by the previous Seanad and is now coming back 
from the present Dáil.  As Senator Wilson pointed out on the previous occasion, 80% of the 
Members of this House were not Members of the previous Seanad which considered this Bill, 
and although some of them were Members of the Dáil, the curious irony is that in their capacity 
as Members of Dáil Éireann, they did not get to debate this Bill either because it was only initi-
ated after they had lost their seats�

We start from the proposition that we are considering this legislation in circumstances where 
80% of the people in this House have never had an opportunity to discuss the principles that lie 
behind the Bill or the principles that lie behind any particular provision in the Bill until today�  
The Leas-Chathaoirleach read out the Standing Order which indicated that the First, Second and 
Third Stages of this Bill are deemed to have been passed already, which denies any Member, 
and I am speaking about myself, among others, who has a view about the principle of the Bill 
at large the chance to make a contribution in those circumstances�  That is what has happened�

I am not going to waste much of the House’s time on this issue, but I do want to make the 
point that the Constitution says that a Bill that is initiated in this House and amended in the 
other House is deemed to have been initiated in that House�  It is very strange indeed that due 
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to three-card trickery in terms of the Standing Orders, which were clearly designed to deal with 
the situation where we in this House sent a Bill to the other House and got it back again, that we 
would not go over the whole territory again�  That was never intended, in my view at any rate, to 
cover a situation where 80% of people in this House have not had the opportunity to contribute 
on the principles involved in a Bill�

I have to protest in the strongest possible way that all my efforts to deal with this matter or 
to adjourn it in order that we could put in place a different arrangement to deal with this Bill in 
these unique circumstances have been batted down because it is apparently essential that this 
Bill be dealt with this afternoon or this evening�  I have to protest strongly about that�  I will not 
put the matter any further, but I will deal with each of the provisions as they come up�

Regarding the child pornography provisions and the provisions we are dealing with regard-
ing sexual exploitation of children and the penalties for child pornography, I agree with the 
amendments that have been made�  We have to have a robust law�  It is important to emphasise 
that we need, especially where people are going to visit children for the purposes of sexually 
exploiting them, to have laws in place which will be workable and to have inferences of law 
from certain activities which allow those kinds of offences to be prosecuted to completion�  
There is nothing as evil or as wrong as the sexual exploitation of children, and there is nothing 
as demanding of our protection as children who are at the wrong end of efforts to groom them 
by sexual predators, particularly now that we live in an age where this can all be done in the 
anonymity of their own bedroom over the Internet by people pretending to be children�

I want to make it clear, in case it is stated later that I am taking a slightly oppositionist posi-
tion in respect of some provisions of this Bill, that I strongly support the amendments in group 
1 that have been made in Dáil Éireann and I strongly support this aspect of the Bill�  I deeply 
regret that I have not been given the opportunity to make a Second Stage speech on the legis-
lation in its entirety and I protest in the strongest possible way that that is the case, but in the 
interests of good order, I am content to have had my say and to have put on the record why I 
will be taking a different attitude at later stages of this legislation�  It should not be debated in 
this way�  This House is a serious House�  Its function is to revise legislation�  The Members of 
this House’s function is to look at legislation that comes from the Dáil and consider each and 
every part of that carefully�

It is also the duty of Members of this House to consider what former Members of the Seanad 
have passed and to see if it stands up to scrutiny�  We are part of the constitutional arrangement 
whereby the two Houses of the Oireachtas have functions in scrutinising legislation�  In theory, 
a majority of the Members of this Seanad could petition the President on this matter�  In theory 
and in practice, Members of this House could ask the President to refer this Bill to the Supreme 
Court, and I will be coming back to that later in relation to the prostitution sections�  I want to 
put on the record at the outset of the debate, because I notice that a number of people are present 
in the Public Gallery who have motives and records in promoting law reform, what I object to in 
the way in which this Bill has been dealt with in order that nobody can misinterpret my motives 
when I speak later on other parts of this legislation�

14/02/2017GG01000An Leas-Chathaoirleach: I can assure the Senator that the Chair will not stifle him.

14/02/2017GG01100Senator  Alice-Mary Higgins: I will be very brief in respect of group 1�  This legislation 
is long overdue, but I commend that there has been some strengthening of it, especially in the 
area of child pornography within group 1 and also in terms of the strengthening of the offence 
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of withholding information in offences against children and vulnerable persons�  That is posi-
tive�  We have had a very deep problem and have a very deep legacy in Ireland of the covering 
up of child abuse and child exploitation in all its forms�  Anything that will strengthen that, send 
that mandate and include, as I believe is appropriate, the area of pornography and so on, is a 
strengthening of the Bill�  I am happy to see those amendments and to support them�  I will not 
speak to the general but will come back in at later stages on that�

14/02/2017HH00200Senator  Niall Ó Donnghaile: Aontaímid leis an méid atá ráite cheana féin faoin bpíosa 
reachtaíochta thar a bheith suntasach seo�  Tá an Bille tábhachtach do dhaoine ar bhoinn áirithe 
difriúla.  Léiríonn an díospóireacht seo an méid spéise agus díograise atá ag daoine sa chineál 
ábhair atá á phlé againn inniu�  Like Senator Clifford-Lee, I was hoping to try to respond in 
the general to the Minister of State’s contribution�  I will reserve some of my comments as we 
progress along the line�

Like other previous speakers, I think this legislation is very welcome�  It is strong and very 
considered�  While I appreciate and respect Senator McDowell’s contribution and view on this, 
I do not think any of us, whether in these Houses or indeed as broader society, are approaching 
this issue green�  All of us have had a sincere and deep discussion over many years right across 
Irish society about many of the issues reflected in this legislation we are debating today.  That 
is why it is a positive that this Bill seeks to make the changes it does�  While I respect and ac-
knowledge that Senator McDowell is coming from a place of sincere honesty with his position, 
I disagree with him�  Now is the time to make the decision on these issues contained therein�  In 
many ways, we are in danger of not just being behind the people outside of these Houses, but 
furthering our distance behind them unless we progress appropriately and accordingly, if this 
legislation is supported and subsequently passed�

I hope it will, having engaged with representatives from the various relevant sectors and on 
foot of internal discussions at our Ard-Fheiseanna�  I am sure many other parties have had the 
discussions around these issues internally�  We have been coming to a change in position while 
reflecting on the human experience and stories and on the practical legal need for some of the 
changes in this legislation�  It is right that we match the pace of society and meet the needs and 
requirements of people outside of these Houses�  At the end of the day for me, while it is fairly 
comprehensive legislation, this is fundamentally an issue of human rights�  This is about protec-
tions for people right across the board�  This Bill is coming from a place that seeks to address 
those issues and protect those who are most vulnerable in our society at any number of different 
levels�  That is a positive thing for me�  That is a positive thing for my party�  That is something 
that we want to see progressed and moved forward sooner rather than later�  While I did have 
a bit of a contribution to make, I will reflect on what I want to say as the various groups pass 
through�

14/02/2017HH00300An Leas-Chathaoirleach: Of course�  I thank the Senator and call Senator Ivana Bacik�

14/02/2017HH00400Senator  Ivana Bacik: I welcome the Minister of State to the House and express the strong 
support of the Labour group for this Bill and for the need to secure its passage through the Se-
anad�  I welcome the many groups represented here tonight and the many guests I have here in 
the Gallery�  Many have worked with me and with a whole range of people for many years to 
secure the passage of legislation like this�

I echo the words of colleagues from across the floor that it is a Bill about human rights and 
that it seeks to combat and challenge exploitation, particularly of children as we see in group 1 
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amendments, relating to sexual exploitation of children and provisions on child pornography, 
and I very much welcome the strengthening of the provisions represented by the amendments�  
It is also a Bill more generally about sexual exploitation�  In particular Part 4, which we will 
be dealing with in a later group, deals with the new approach, the reform of prostitution law, 
which I strongly support�  Indeed, Senator Mac Lochlainn, who was formerly a member of the 
Joint Committee on Justice, Defence and Equality along with me in the last Dáil and Seanad 
visited Stockholm with me nearly four years ago in 2012�  We met and heard from many people 
on the front line of operating the Swedish law to which Senator Clifford-Lee has referred�  We 
saw at first hand how that law operates.  Our report for the Joint Committee on Justice, Defence 
and Equality, published in June 2013, recommended unanimously on a cross-party basis that 
this reform of the law to criminalise only the purchaser and decriminalise the seller of sexual 
services would be adopted here in Ireland�  I will say more about that when we come to it�  I 
know people in the Gallery from the Immigrant Council of Ireland, from Ruhama, from the 
Rape Crisis Centre, and from the Turn Off the Red Light coalition have worked for eight years 
or more on this campaign to see this Bill pass�

Turning to Senator McDowell’s points about the timing of the debate, it is unfortunate that 
colleagues who are concerned to learn more about the Bill and so on did not attend the brief-
ing that I hosted with the Immigrant Council of Ireland two weeks ago on 31 January�  It was a 
briefing about the Bill which some colleagues attended and which sought to put before people 
some of the principles that are in the Bill, in particular in Part 4 which deals with prostitution�  
It is important to note that we have quite a lengthy period of time allocated for this debate at 
Report Stage back from the Dáil�  It is much longer than we would normally see on Report 
amendments back and indeed twice as long as we would normally have on a Second Stage�  As 
one of those who was in the Seanad on the last occasion when we debated this Bill, it was a very 
lengthy debate, as anyone who was present will recall, and we rehearsed and teased out all the 
many arguments, particularly on Part 4 of the Bill but indeed about other parts of the Bill too�  It 
had a very full debate subsequently in the Dáil�  It was an accident of timing�  We had all hoped 
it would pass under the last Government�  The Government fell before it could conclude in the 
Dáil�  It had started in the Seanad, and Senator McDowell and all of us would appreciate justice 
Bills in particular and all Bills starting in the Seanad, and because of that sequencing we see it 
coming back to us now�

There is a huge imperative to see it finally passed into law.  It will make very important 
changes to criminal justice procedures, particularly for victims and complainants in sex of-
fences, child complainants and so on�  There are some very important provisions�  Others have 
quoted the point made by the Ombudsman for Children as to how important this will be in the 
practice of trying child sex abuse cases�  There is an urgency to get this through�  I know we 
have had an e-mail from the Immigrant Council of Ireland and a range of other groups calling 
for its swift passage�  It is fair that we would have the debate and give time tonight for those 
who have not previously been unable to contribute in the Chamber to do so but I think there is 
plenty of time to do that�  The arguments have been very well rehearsed over many years�  We 
have seen a great deal of public debate in the media in the public domain�  We have had many 
briefings, most recently just two weeks ago, where many of us who were very supportive of the 
Bill and indeed deeply involved in it over the years had been trying to ensure that everybody 
was well informed on it�  I simply make those observations and thank the Leas-Chathaoirleach 
for his indulgence�

14/02/2017HH00500An Leas-Chathaoirleach: I thank the Senator and call the Minister of State to respond to 
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group 1�

14/02/2017HH00600Deputy  Damien English: I certainly did not try to take any latitude and will try to keep to 
the groups the Tánaiste put here�  I did not pick the grouping but I tried to stick to it as well as 
I could�

I understand Members’ frustration with the timing of the Bill but as has been referred to, this 
is a discussion and debate that has been going on for a long time�  It started in the committee in 
2012.  We have had four or five years of debate and discussion on it at this stage.  There is broad 
support for it�  The Tánaiste at all times since she took over this brief has tried to be present for 
the debate and even on Committee Stage went to great lengths and changes to get back in time 
to be able to take all the Committee Stage of this Bill as well�  It did not work out for her today�  
It was facilitated in order that the Tánaiste would be present but things have changed�  I think 
Senator McDowell understands, having been a Tánaiste before, what that is about and that she 
would do her best to be here�  There is time through these amendments and through the next 
four or five hours to have all the discussion that is wanted.

I am aware that there has been a lot of debate about this outside the Houses�  Many people 
take the chance to have this discussion in the media.  That is fine and that is the place for it as 
well�  We have had debate on this�  Many groups that are present have had a chance to come in 
to the committee over a two-year period because Deputy Stanton, with all the members there, 
did a lot of good work on this issue, which was taken very seriously�  It was probably one of 
the most serious debates that we had on Committee Stage, although it was a committee in the 
previous Dáil, and rightly so, because it is a very serious and important issue for us to move on 
and follow other countries around Europe that are making changes here as well�

I am sorry that the procedures prevent people from having their say when they want it, but 
it is important that we recognise the importance of this House�  We have had debates here about 
Seanad reform�  This Bill started here�  It was a previous Seanad but Seanaid and Dáileanna 
change.  That is life.  It started here and it is back here to finish.  That is something that should 
be welcomed because we keep talking about the importance of this House and we are here to 
debate the amendments that were made in the Dáil�  There are about 70 and we will go through 
most of them�  Many are just technical but there are a few key ones which I acknowledge are of 
concern to Members�  There should be enough time�  I am willing, if the Chair allows, to have 
all the discussion that is wanted�  I certainly have not asked for any procedures to be put in place 
to prevent such a discussion�

14/02/2017JJ00200An Leas-Chathaoirleach: I ask the Minister of State to deal with the second group of 
amendments, relating to sexual acts with a protected or relevant person�

14/02/2017JJ00300Deputy  Damien English: Amendment No� 3 amends section 20 of the Bill, which provides 
a definition of “sexual act”.  The meaning of “sexual intercourse” has been added to the existing 
definition in the Bill.  It replicates the definition of “sexual act” under the Criminal Law (Sexual 
Offences) Act 2006�

Amendments Nos� 61 and 62 have been made to allow the offences contained in sections 
21 and 22 of the Bill, which are offences involving protected persons and offences by people in 
authority, to be included in the Schedule to the Bail Act 1997, by way of the amendment to that 
Act contained in section 48 of the Bill as it was passed by the Seanad�  Under the 1997 Act, bail 
may be refused to a person charged with a serious offence when such a refusal is considered 
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necessary to prevent the commission of a serious offence carrying a maximum sentence of at 
least five years.  Serious offences for bail purposes are specified in the Schedule to the 1997 Act.

14/02/2017JJ00400Senator  Michael McDowell: I agree with the idea that the term used to refer to someone 
in the protected category of people should be renamed “protected person”�  I think it is a good 
idea�  I also agree that such people should be protected in a workable way�

A legal adviser to political people who are not here in the House - this person is not a legal 
adviser of my own - has asked me to draw the attention of the House to section 21(3) of the Bill, 
which provides that: “in proceedings for an offence under this section, it shall be presumed, 
unless the contrary is shown, that the defendant knew or was reckless as to whether the person 
against whom the offence is alleged to have been committed was a protected person”�  In a 
criminal trial, it generally falls to the prosecution to prove the person was a protected person, 
but the significance of this section is that it will require the accused person to show whether he 
or she: “knew or was reckless as to whether the person against whom the offence is alleged to 
have been committed was a protected person”�

The point that was raised with me - this would not have occurred to me directly - is that the 
effect of this section of the Bill will be to require the accused person in this kind of case to tes-
tify�  If the prosecution proves that somebody was a protected person, the accused will be guilty, 
in effect, unless he or she gets into the witness box and on oath tenders evidence establishing his 
or her state of knowledge�  That might be a worthwhile and sensible rule to introduce, but it is 
also a far-reaching one�  When a psychologist or a psychiatrist says that a party to sexual activ-
ity is a protected person, as defined in section 21(7), that will be the end of the case unless the 
accused person rebuts the presumption that he or she knew about the state of the other party to 
that activity�  It seems to me that a presumption of this kind is a fairly serious one to bring about 
in our law�  I think it was introduced by the Dáil�  It could have far-reaching effects in trials�  I 
would like it to be properly explained and defended�  For that reason, I would like to propose 
that the Bill be recommitted in respect of this group of amendments�

14/02/2017JJ00500Acting Chairman (Senator Catherine Noone): Recommittal has to be proposed before 
we enter into the debate�  We have already entered into the debate�  Therefore, it is too late�

14/02/2017JJ00600Senator  Michael McDowell: On that basis, could I say everything I have to say in relation 
to the matter?

14/02/2017JJ00700Acting Chairman (Senator Catherine Noone): Certainly�

14/02/2017JJ00800Senator  Michael McDowell: It seems to me that the introduction of a presumption in 
criminal law of guilty knowledge against an accused person is a very far-reaching and most 
unusual provision of criminal law�  The mental capacity of the person alleged to be a protected 
person is a matter to be proven one way or the other by the prosecution�  As I read it - maybe 
others will disagree with me in this regard - there is an onus on the prosecution to establish that 
the alleged party to the sexual activity is a protected person and to introduce evidence which 
will ultimately place that issue beyond reasonable doubt�

It is worth looking at the presumption that underpins section 21(3) of the Bill�  It means that 
in a case in which the prosecution has proven that sexual activity took place, the accused person 
- a man or a woman - took part in that sexual activity, and that the other party to that activity was 
a protected person, the crucial question of whether the accused person “knew or was reckless as 
to” the mental status of the person he or she was with is presumed against him or her in a most 
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unusual way�  The effect of the presumption against the accused person relates to the ingredient 
in section 21(1), which defines the offence when it provides that “a person who engages in a 
sexual act [this is defined in section 20] with a protected person knowing that that person is a 
protected person or being reckless as to whether that person is a protected person shall be guilty 
of an offence�”  That is the essence of the crime�

My reading of the meaning of this section is that the Dáil, following on from the require-
ment to prove that the accused person and the protected person engaged in a sexual act, as 
defined in this Bill, and that one party to that act was a protected person who “by reason of a 
mental or intellectual disability or a mental illness” was incapable of “understanding the nature, 
or the reasonably foreseeable consequences, of that act”, of “evaluating relevant information 
for the purposes of deciding whether or not to engage in that act” or of “communicating his or 
her consent to that act by speech, sign language or otherwise”, has introduced a presumption 
that forces the accused person to give evidence to prove his or her own innocence�  That is a 
very far-reaching change in our criminal law�  In effect, it is a presumption against the accused 
person in respect of one of the essential ingredients in the offence created by section 21(1)�

I have doubts about the propriety of creating such a presumption to the extent provided for 
in the Dáil.  I know there are difficulties in these kinds of cases, but it seems to me that this 
provision will affect an accused person who wants to raise an issue about a person with a slight 
intellectual disability - I do not like to use the word “handicapped” - after it comes to light that 
sexual activity took place between those two people�  We are talking about people with various 
degrees of disability who engage in sexual activity, perhaps to the displeasure of their guard-
ians�  The real issue is that the accused person will be presumed to have been reckless or to have 
known that that person’s disability was such as to bring them over the line�  I wonder about the 
propriety of that�  

14/02/2017KK00200Acting Chairman (Senator Catherine Noone): To clarify, we may have given incorrect 
information�  The Clerk advised me but he has now re-advised me, that Senator McDowell may 
move to recommit the section before it is finished.  My sincere apologies for that.  He is free to 
move to recommit�

14/02/2017KK00300Senator  Michael McDowell: I move: “That the Bill be recommitted in respect of section 
21�”

I would prefer to have a conversation on this rather than simply firing one salvo myself.

14/02/2017KK00400Acting Chairman (Senator Catherine Noone): On Report Stage we cannot go over and 
back�  Can the Senator clarify which section he wishes to move for recommittal?

14/02/2017KK00500Senator  Michael McDowell: Section 21 of the Bill, as amended�

14/02/2017KK00600Acting Chairman (Senator Catherine Noone): Is that in the Bill as passed by the Dáil?

14/02/2017KK00700Deputy  Damien English: This was done in the Seanad�

14/02/2017KK00800Senator  Ivana Bacik: I believe Senator McDowell is under a misapprehension that section 
21(3) was amended in the Dáil�  It was not� I have the Bill as passed by the Seanad in front of 
me�  We had a full debate on this section and section 21(3) was unamended�

14/02/2017KK00900Acting Chairman (Senator Catherine Noone): The House is discussing the Bill as passed 
by the Dáil at the moment�
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14/02/2017KK01000Deputy  Damien English: I would just like to provide some clarity�  This is an issue on 
which we took a lot of legal advice from the Attorney General�  We are very clear on the legal 
advice�  It did change in the Seanad�  The Minister addressed it and spoke to the Dáil on it, as 
well as on Committee Stage, but the change was made here�  I say this as a point of clarity if it 
helps with the debate�

The proposed section 21(3) states that: “In proceedings for an offence under this section, it 
shall be presumed, unless the contrary is shown, that the defendant knew or was reckless as to 
whether the person against whom the offence is alleged to have been committed was a protected 
person�”  This is what is known as a reversal of evidential burden, where it is for the defendant 
to show, by raising a reasonable doubt, that they did not so know, or were not reckless as to 
the capacity of the person against whom the offence was committed to consent to the act�  The 
closer the relationship between the two parties, such as whether the defendant is a person in a 
position of trust or authority, the more onerous the shifting of that burden�  Clearly there would 
also be a requirement for the prosecution to show that the act took place�  

In respect of how the defendant would prove that he or she did not have the requisite knowl-
edge, or was reckless to the extent necessary to commit the offence, the defendant need only 
raise a reasonable doubt as to his or her knowledge or recklessness�  We got strong, clear legal 
advice from the Attorney General on that�  The Tánaiste referred to this on Committee Stage as 
well�  She also referred to this approach being in line with the UN Convention on the Rights of 
Persons with Disabilities, which requires respect and which many Deputies have mentioned�  
She did raise it on Committee Stage but it happened here as well�  We have very sound legal 
advice from the Attorney General on this� 

14/02/2017KK01100Senator  Ivana Bacik: I did want to say a little more on that�

14/02/2017KK01200Acting Chairman (Senator Catherine Noone): I will let Senator Bacik back in momen-
tarily�  Could Senator McDowell please clarify which section he wished to move for recommit-
tal?  It must be a section from the Bill as passed by the Dáil�

14/02/2017KK01300Senator  Michael McDowell: The Bill as amended by the Dáil?  I just want to be absolutely 
clear�

14/02/2017KK01400Acting Chairman (Senator Catherine Noone): As passed by the Dáil�

14/02/2017KK01500Senator  Michael McDowell: As passed by the Dáil or as amended by the Dáil?

14/02/2017KK01600Acting Chairman (Senator Catherine Noone): As passed�

14/02/2017KK01700Senator  Michael McDowell: I am dealing with section 21 on page 17�

14/02/2017KK01800Senator  Ivana Bacik: That section was unchanged in the Dáil�  That is the point�

14/02/2017KK01900Acting Chairman (Senator Catherine Noone): We are on Report Stage so he is still en-
titled to move for recommittal, whether or not it was amended�  That question is for agreement 
by the House�  Does the House agree to move for recommittal?

14/02/2017KK02000Senator  Ivana Bacik: Can I just say one more point in respect of the point that the Sena-
tor has raised?  The Minister has answered him�  The presumption is simply of an evidential 
burden�  It certainly does not require that the accused would give evidence�  Absolutely not�  I 
remind the Senator that we have many other clear, instances of this�  Probably the best known 
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is section 4(2) of the Criminal Justice Act 1964 and the mens rea for murder�

14/02/2017KK02100Senator  Michael McDowell: Before Senator Bacik deals with this, can we decide whether 
we are in committee or whether we are on Report Stage?

14/02/2017KK02200Acting Chairman (Senator Catherine Noone): We are on Report Stage�

14/02/2017KK02300Senator  Michael McDowell: We are on Committee Stage�  It is recommitted�

14/02/2017KK02400Acting Chairman (Senator Catherine Noone): It is not yet�  It has to be agreed by the 
House�

14/02/2017KK02500Senator  Ivana Bacik: I am arguing-----

14/02/2017KK02600Acting Chairman (Senator Catherine Noone): Apologies, could the Senator give me the 
floor for a moment?  There is a proposal that the Bill be recommitted in respect of section 21, 
page 17�  Is that agreed?

14/02/2017KK02700Senator  Ivana Bacik: No�  I am objecting to the proposal to recommit�  That is the point�  
I am explaining why I am objecting�

14/02/2017KK02800Acting Chairman (Senator Catherine Noone): The Senator may speak briefly on her 
objection�

14/02/2017KK02900Senator  Ivana Bacik: I am objecting to the proposal to recommit, and I believe the Min-
ister has also objected, on the basis that this was something that we had already debated in the 
Seanad and which was not changed any further in the Dáil�  We have other examples of this 
sort of presumption, which does not operate in such a way as to require an accused person to 
give evidence�  Far from it�  They simply must raise a reasonable doubt�  I was about to say 
that section 4(2) of the Criminal Justice Act 1964 creates just that sort of presumption when it 
states that it is presumed in murder cases that the accused “intended the natural and probable 
consequences of his conduct; but this presumption may be rebutted”�  We have clear case law 
from DPP v� Hull, and from other cases, that that is a presumption in aid of the prosecution that 
may be rebutted by the defendant merely raising a doubt as to the existence of the presumption�  
It does not reverse the legal burden of proof; nor does it require the defendant to give evidence 
orally in their own case�  I strongly oppose any proposal to recommit�

14/02/2017KK03000Acting Chairman (Senator Catherine Noone): Are there any other Senators wishing to 
oppose?  Otherwise I need to put the question�

14/02/2017KK03100Senator  Martin Conway: Put the question�

14/02/2017KK03200Acting Chairman (Senator Catherine Noone): The question is, “That the Bill be recom-
mitted in respect of section 21�”  Is that agreed?

14/02/2017KK03300Senator  Martin Conway: No�

14/02/2017KK03400Senator  Michael McDowell: Can I indicate, before I divide the House, that the Leader said 
I would be in a position to move recommittals?  All I am trying to do is-----

14/02/2017KK03500Acting Chairman (Senator Catherine Noone): I cannot speak for the Leader but I would 
imagine that he was talking about amendments on Report Stage�
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14/02/2017KK03600Senator  Michael McDowell: -----to discuss a section that I have never had an opportunity 
to discuss before in any shape or form�

14/02/2017KK03700Acting Chairman (Senator Catherine Noone): It is a matter for the House�

14/02/2017KK03800Senator  Michael McDowell: I was elected to this House by-----

14/02/2017KK03900Acting Chairman (Senator Catherine Noone): As were the rest of us�

14/02/2017KK04000Senator  Michael McDowell: -----a considerable number of people, more than some Depu-
ties got in terms of first preferences and in those circumstances, I think I am entitled to have a 
say on this�

14/02/2017KK04100Acting Chairman (Senator Catherine Noone): I am allowing the Senator to put that ques-
tion�  That is the best that I can do under the rules�

14/02/2017KK04200Senator  Martin Conway: Given the fact that I am not aware of what the Leader did or did 
not say, perhaps we could adjourn for a few minutes so that I can clarify with him�

(Interruptions).

Question put and declared lost�

14/02/2017KK04500Senator  Michael McDowell: In order not to waste the time of the House I did not press it 
to a vote but if there are any further motions of mine to recommit there will be a vote on them�  
I wish to make that clear now�

14/02/2017KK04600Acting Chairman (Senator Catherine Noone): That is noted, Senator�  We will continue 
discussion on group 2 on Report Stage if any other Senators wish to speak�

14/02/2017KK04700Senator  Martin Conway: I agree with the premise from which the Senator is coming in 
the sense-----

14/02/2017KK04800Acting Chairman (Senator Catherine Noone): The question has been decided, Senator�

14/02/2017KK04900Senator  Martin Conway: I will make a quick point if that is okay�  In terms of natural 
justice, and the fact that the Senator has a mandate and did not have an opportunity to discuss 
this-----

14/02/2017KK05000Acting Chairman (Senator Catherine Noone): It has been decided Senator�

14/02/2017KK05100Senator  Martin Conway: -----in the previous Senate, I agree with the principle from 
which the Senator is coming on it�

14/02/2017KK05200Senator  Michael McDowell: I thank the Senator�

14/02/2017KK05300Senator  Niall Ó Donnghaile: Tá mé ag iarraidh cúpla focal a rá maidir le cúpla de na rudaí 
a phléigh muid cheanna�  In respect of some of the things that have been discussed or touched 
upon, the 1983 Act has long been recognised as inadequate when it comes to persons with dis-
abilities�  We particularly note the broad welcome from organisations that work with people 
with disabilities for the repeal of section 5 and 6(2) of the 1983 Act�  Their view has always 
been that the legislation needed to be changed as it was inadequate from a protective perspec-
tive�



Seanad Éireann

42

The broad and vague nature of the 1983 Act has led to reports of people with intellectual 
disabilities having their rights restricted as adults as they were unable to have intimate relation-
ships�  Supporters and advocates felt that the effects too often left people feeling compelled to 
prevent relationships developing between persons who had intellectual disabilities�  Clearly 
the State must have a more modern and rights-affirming approach to individuals’ capacity to 
consent and must recognise that an intellectual disability does not automatically mean that an 
individual cannot participate in an adult relationship�  We have in the past pointed to the UN 
Convention on the Rights of Persons with Disabilities, UNCRPD, and the need to eliminate 
discrimination when it comes to relationships, marriage and parenthood�  The 1983 Act was 
deficient in not including or adhering to the UNCRPD requirement.  While there must be pro-
tection for vulnerable persons against exploitation, there must not be undue influence on the 
right to have a relationship�  Unfortunately, the proposed Bill still presents people with disabili-
ties as having a questionable capacity to consent, unlike the general presumption of capacity 
afforded to those without intellectual disabilities�  For there to be no discrimination, we must 
have a rebuttal presumption of capacity to consent for all persons�  Otherwise, the new law will 
continue to discriminate�  It would have been appropriate to insert a new section to provide for 
presumed consent�

I also object to some of the terminology used in the Bill such as “protected person”�  Will the 
Minister refer to the recommendations made by the Law Reform Commission in its report on 
sexual offences and the capacity to consent?  Will he instead use the term “relevant person”?  In 
the Assisted Decision-Making (Capacity) Act 2015 “relevant person” is the terminology used�  
I hope the Minister agrees on the merit of being consistent in the approach taken�

While I began by welcoming the nature of the Bill, no Bill is without its flaws in some re-
gards�  The ones to which I have referred should be considered�

14/02/2017LL00200Senator  Lorraine Clifford-Lee: I welcome this group of amendments�  The thrust of the 
Bill is to protect vulnerable people, whether they are individuals who have been trafficked, 
children or people with intellectual or learning disabilities�  Many advocacy groups and Fianna 
Fáil have welcomed this legislation which will provide further protection and for a rebuttal 
presumption�

14/02/2017LL00300Senator  Alice-Mary Higgins: I spoke briefly about the last group of amendments, but 
since it has been referred to by many other Members, I want to raise the question of the timing 
and conduct of this debate�  We have had a long journey with this legislation which has been 
debated in the public sphere for five years, with hundreds of submissions being made on it.  I 
recognise the work of Ellen O’Malley-Dunlop, Noeline Blackwell, the Children’s Rights Alli-
ance and Sex Workers Alliance Ireland�  Groups on either side of the argument have robustly 
and regularly debated this issue in the public space and committees�  It is not fully accurate 
when it is said 80% of the Members of this House have not had a chance to debate it.  Many 
Members debated it on Committee Stage in the previous Dáil and-or in the previous Seanad�  
As one of the Members who have not had the chance to debate it previously in a legislative 
capacity, I am happy and keen to see it move through�  I recognise there is urgency, as well as 
an imperative.  We are in a situation where our legislation, as it stands, is not fit for purpose or 
safe.  We are looking at issues such as those discussed in the first group of amendments around 
the protection of children where there is deep inadequacy�  I do not think we can stand over the 
fact that the Bill may be delayed further, even beyond another Government term�

I have some concerns about amendments Nos� 3, 61 and 62, but I will not propose amend-
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ments to them at this stage�  This is necessary legislation, but it is not perfect�  We will have it 
as a new baseline on which we can build and improve�  The use of the word “buggery” is of 
concern, a concern which others have expressed�  It is language from which perhaps we should 
have moved on�  In other sections there is reference to carnal knowledge�  These are questions 
of terminology and in the future we may need to fine-tune the language used.  It is the substance 
that is important and needs to be moved forward�

Amendments Nos� 61 and 62 refer to protected persons�  I note this is language about which 
there is some concern�  Inclusion Ireland has raised the question of whether this is the most 
appropriate term to use and whether it is compatible with the UN Convention on the Rights of 
Persons with Disabilities�

I am supporting the passage of the Bill, but there will be a disability (miscellaneous provi-
sions) Bill�  It will be my intention at that point to look at the phrasing used in terms of the 
protected person�  The Bill can be further amended and improved�  It will represent a safer and 
better baseline for us from which to work�

14/02/2017LL00400Deputy  Damien English: There are some concerns about the language used�  It is in line 
with the UN Convention on the Rights of Persons with Disabilities�  It involves full participa-
tion in society by persons with disabilities, as well as appropriate protection for those who lack 
the capacity to consent to such an act owing to the nature of their disability�  The amendment 
will include the required provision�  This is in line with the UN convention�  It is not an auto-
matic assumption by the State that the persons in question do not have capacity�  It is for those 
who do not have capacity and to protect them�

14/02/2017LL00500Acting Chairman (Senator Catherine Noone): Before we move to group 3, Seanad Re-
port Stage amendment No� 1 in the names of Senators Colette Kelleher and Lynn Ruane is 
related to this group�  The Senators will be called on to move the amendment when all of the 
groups of amendments made by the Dáil have been disposed of�  However, if the Senators con-
sider it necessary to refer to their amendment in the discussion of this group of amendments, I 
will permit it�

14/02/2017LL00600Deputy  Damien English: The amendments in group 4 are intended to fully ensure the nec-
essary protection from exploitation by persons responsible for the welfare, care and supervision 
of certain persons with disabilities�  They create an offence of engaging in a sexual act with a 
relevant person�  For this purpose, a relevant person is a person with a disability which is of 
such a nature or degree as to severely restrict the ability of the person to guard against serious 
exploitation�  This is a functional test but not related to capacity to consent at a particular time 
or to a particular act�  The aim of the offence is to ensure those persons with responsibility for 
the care and well-being of another do not take advantage of that person’s ability to protect him-
self or herself against serious exploitation�  The intention is to avoid a breach of trust by those 
responsible for another person’s care and welfare�  The relationship between a person in a posi-
tion of authority and a person under his or her care may be such as to be open to exploitation�  
This provision does not undermine the capacity of a person who may be defined as a relevant 
person from consenting to a sexual act�  It simply places a responsibility on those in authority 
to maintain an appropriate relationship�

14/02/2017LL00900Senator Michael McDowell: I move: “That the Bill be recommitted in respect of section 
22�”
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This effort to choke and prevent me from even asking some questions about a section about 
which I have never had the opportunity to speak is very undemocratic�  The Leader told me he 
would not oppose recommital�  I am not here to waste time on this issue�  I want to ask some 

questions�  Senator Ivana Bacik should know that I want to compare and contrast 
the presumption about which we spoke in discussing the last group of amendments 
and the provisions of section 22(5) which introduce a civil standard of proof re-

garding the state of knowledge of the person in authority�  If it is not allowed, I will obstruct the 
rest of the debate�  Morally, I am entitled to ask questions about legislation passing through the 
House�  I regard it as deeply offensive that any Member would oppose my right to ask questions 
of a Minister�  I am not wasting time�  However, I resent deeply the notion that I am to be denied 
the right to ask a question about the meaning of sections and how they will operate�

14/02/2017LL01000Senator  Martin Conway: On a point of order, is the Senator entitled to ask questions 
without recommitting the Bill?

Acting Chairman  (Senator  Catherine Noone): The Senator is allowed one contribution 
on each group of amendments�  Those are the rules of the House�

14/02/2017MM00200Senator  Michael McDowell: I am moving that the section be recommitted so that I can ask 
some questions about it�  If Senator Bacik-----

14/02/2017MM00300Acting Chairman  (Senator  Catherine Noone): As Chair-----

14/02/2017MM00400Senator  Michael McDowell: -----wants to behave like this, there will be other days�

14/02/2017MM00500Senator  Ivana Bacik: I object to being singled out like that�

14/02/2017MM00600Acting Chairman  (Senator  Catherine Noone): May I just say-----

14/02/2017MM00700Senator  Ivana Bacik: It was a general opposition to the Senator’s motion�

14/02/2017MM00800Acting Chairman  (Senator  Catherine Noone): Excuse me�  I am the Chair and I wish to 
speak�  As Chair, I have no option�  Senator McDowell has put a proposal to the House and I am 
obliged to seek the decision of the House�  I am completely tied�

Question put: 

The Seanad divided: Tá, 24; Níl, 15�
Tá Níl

 Boyhan, Victor�  Ardagh, Catherine�
 Burke, Colm�  Bacik, Ivana�
 Burke, Paddy�  Clifford-Lee, Lorraine�
 Buttimer, Jerry�  Daly, Paul�
 Byrne, Maria�  Devine, Máire�
 Coffey, Paudie�  Gallagher, Robbie�
 Conway, Martin�  Horkan, Gerry�
 Feighan, Frank�  Humphreys, Kevin�
 Higgins, Alice-Mary�  Kelleher, Colette�
 Hopkins, Maura�  Landy, Denis�
 Lawless, Billy�  Leyden, Terry�

6 o’clock
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 McDowell, Michael�  Mac Lochlainn, Pádraig�
 McFadden, Gabrielle�  Murnane O’Connor, Jennifer�
 Mulherin, Michelle�  Ó Clochartaigh, Trevor�
 Mullen, Rónán.  Ó Donnghaile, Niall�
 Noone, Catherine�
 O’Donnell, Kieran�
 O’Donnell, Marie-Louise�
 O’Mahony, John�
 O’Reilly, Joe�
 Ó Céidigh, Pádraig�
 Reilly, James�
 Richmond, Neale�
 Ruane, Lynn�

Tellers: Tá, Senators Victor Boyhan and Michael McDowell; Níl, Senators Ivana Bacik and 
Kevin Humphreys��

Question declared carried�

Bill recommitted in respect of section 22�

Question proposed: “That section 22 stand part of the Bill�”

14/02/2017NN00100An Leas-Chathaoirleach: We are now effectively having a committee-style debate on sec-
tion 22�  I call on the Minister of State to introduce section 22 if he wants to speak�

14/02/2017NN00200Minister of State at the Department of Housing, Planning, Community and Local 
Government (Deputy Damien English)  (Deputy  Damien English): I have already spoken�

14/02/2017NN00300An Leas-Chathaoirleach: I call Senator McDowell�

14/02/2017NN00400Senator  Michael McDowell: I thank the Fine Gael Members for allowing me to ask some 
questions on this section�  In respect of this evening’s proceedings, I only now realise that a 
guillotine was proposed on the Order of Business�  I was about half a minute late and did not 
hear that being proposed�

14/02/2017NN00500Senator  Jerry Buttimer: On a point of information, a Leas-Chathaoirligh------

14/02/2017NN00600Senator  Michael McDowell: Hold on a second�  I was going to apologise�

14/02/2017NN00700An Leas-Chathaoirleach: There is no such thing as a point of information�  Senator Mc-
Dowell has the floor.

14/02/2017NN00800Senator  Michael McDowell: I did not hear that happening and that may explain why my 
amendment to adjourn at 7 p�m� sounded a bit strange given that the Leader had sought permis-



Seanad Éireann

46

sion to have a guillotine at 9 p�m�

14/02/2017OO00200Senator  Jerry Buttimer: On a point of information, there is no guillotine�  We will con-
clude at 9 p.m.  It was agreed that we would finish at 9 p.m.

14/02/2017OO00300An Leas-Chathaoirleach: That was already agreed on the Order of Business�  Senator 
McDowell, without interruption, on section 22�

14/02/2017OO00400Senator  Michael McDowell: The discussion will conclude at 9 p�m�, but the question is 
whether all sections will be deemed to be passed at 9 p�m�

14/02/2017OO00500Senator  Jerry Buttimer: There are four hours of debate�

14/02/2017OO00600Senator  Michael McDowell: I am sorry but that is just a guillotine�

14/02/2017OO00700Senator  Jerry Buttimer: To be fair-----

14/02/2017OO00800Senator  Michael McDowell: I do not care how the Leader describes it, it is a guillotine�

14/02/2017OO00900An Leas-Chathaoirleach: That is the order of the day�  It was agreed on the Order of Busi-
ness�

14/02/2017OO01000Senator  Rónán Mullen: That is altering the fact�

14/02/2017OO01100Senator  Jerry Buttimer: In fairness, the Senator is pretty good at alternative facts-----

14/02/2017OO01200An Leas-Chathaoirleach: Order�  Senator McDowell, without interruption�

14/02/2017OO01300Senator  Jerry Buttimer: -----going back to the referendum campaign�

14/02/2017OO01400An Leas-Chathaoirleach: Senator Buttimer, please�

14/02/2017OO01500Senator  Michael McDowell: If all matters are dealt with in the form of a single question at 
9 p.m., that is my definition of a guillotine.  I am not going to get involved in semantics.

I assure Senator Bacik that I am genuinely inquisitive as to why it is the case that in section 
22 a relevant person is defined as somebody who has:

(a) a mental or intellectual disability, or

(b) a mental illness,

which is of such a nature or degree as to severely restrict the ability to guard himself or 
herself against serious exploitation�

In that case, a person in authority who engages in sexual activity with such a person is given 
an entirely different defence from the one we were dealing with in the previous instance�  Sub-
section (3) states:

It shall be a defence to proceedings for an offence under this section for the defendant 
to prove that he or she was reasonably mistaken that, at the time of the alleged commission 
of the offence, the person against whom the offence is alleged to have been committed was 
not a relevant person�

Subsection (4) states:
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It shall not be a defence to proceedings for an offence under this section for the defen-
dant to prove that the person against whom the offence is alleged to have been committed 
consented to the sexual action of which the offence consisted�

Subsection (5) states:

The standard of proof required to prove that the defendant was reasonably mistaken that 
the person against whom the offence is alleged to have been committed was not a relevant 
person shall be that applicable to civil proceedings�

That is a different way of approaching the same issue as to how it is going to be proven in 
the case-----

14/02/2017OO01600Deputy  Damien English: For good reason�

14/02/2017OO01700Senator  Michael McDowell: In this instance, what is and what is not a defence is stated�  
The fact that consent was apparently given is not acceptable in cases where the relevant person 
is defined as being an individual who has a mental or intellectual disability or a mental illness 
which is of such a nature as to severely restrict the ability of the person to guard himself or 
herself against sexual exploitation.  That is a different definition from that relating to “protected 
person”.  I find it curious that in respect of one group of people, namely, “protected persons” 
in section 21, that we introduce a different category of persons with disabilities and call them 
“relevant persons” and put a different standard into law in respect of individuals with mental 
or intellectual disabilities or mental illnesses that are of such nature or degree as to severely 
restrict the ability of those persons to guard themselves against serious exploitation�

I wonder about this matter�  Let us take an example�  Does a person who is suffering from 
bipolar disorder they fall within this category?  Is somebody who is suffering from bipolar 
disorder and who is on a high and behaving egregiously, flamboyantly or in an uncharacteristic 
way simultaneously suffering from a mental illness that is of such a nature or degree as to se-
verely restrict the ability of that person to guard himself or herself against serious exploitation?  
Arguably, somebody with bipolar disorder would fit into that category.  A person in authority 
in respect of such an individual faces a different test completely from that contained in section 
21 regarding the protected person category�  I wonder why we are approaching people with 
mental disabilities or illnesses - temporary or permanent - in a different way in two sections, 
which are effectively about the same thing, namely, protecting people who are suffering from 
disabilities or mental illness from exploitative sexual activity by either persons in authority or 
any other person?  The curious thing is that, as I see it, the defences outlined in section 22 are 
more generous to a person in authority than to an ordinary man or woman under the protected 
person section�

Without wasting any more time, why do we have two different standards in respect of a 
general rule for people who are “protected persons” and persons who are defined as “relative 
persons” under the authority of a person in authority?  Why is it that the defence which is open 
to a person in authority seems to be more generous and easier to establish than is the case in 
respect of any other individual who has sexual activity with a person who is suffering from a 
mental illness or a disability?

14/02/2017OO01800Deputy  Damien English: The nub of the matter relates to the difference in the relation-
ship.  That is what we are trying to reflect.  Section 21 reverses the burden of proof on to the 
defendant and, therefore, a reasonable doubt is sufficient to remove that burden.  Under that sec-
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tion, it is only necessary to establish a reasonable doubt�  It is a different relationship between a 
person who is in authority on foot of a contract for services and who may exploit a vulnerable 
person in their charge�  They have responsibility over the person�  They are in authority�  It is 
a completely different relationship�  The position outlined in section 22 is in line with the Law 
Reform Commission report on sexual offences and capacity to consent with regard to offences 
of persons in authority�

By way of background - I did not refer to this in my opening address because we had a 
vote in the meantime - section 22 was introduced by way of Government amendment brought 
forward on Committee Stage in the Dáil to fully ensure the necessary protection from exploita-
tion by persons with responsibility - that is the difference - for the welfare, care and supervision 
of certain persons with disabilities�  An offence is being introduced that will create an offence 
of engaging in sexual act with a relevant person�  For this purpose, a “relevant person” is an 
individual who has a disability which is of such nature or degree as to severely restrict the abil-
ity of the person to guard against serious exploitation�  Again, it is a fundamental test but it is 
not related - as is the case with section 21 - to capacity to consent at a particular time or to a 
particular act�  The aim of the offence is to ensure that those persons with responsibility for the 
care and well-being of another do not take advantage of that person’s ability to protect himself 
or herself against serious exploitation�  The intention is to provide a breach of trust by those 
responsible for another person’s care and welfare and who has contracted responsibility for the 
person�  The relationship between a person in a position of authority and an individual under his 
or her care may be such as to be open to exploitation�  This provision does not undermine the 
capacity of a person who may be defined as a “relevant person” from consenting to a sexual act.  
It simply places a responsibility on those in authority to maintain an appropriate relationship�  
The defence replicates the provisions in relation to sexual acts with persons under 17 years, as 
per the Sexual Offences Act 2006, which the Senator - who was then a Minister - introduced 
and which is being amended by this Bill�

14/02/2017OO01900Senator  Michael McDowell: I fully take the Minister of State’s point that this particular 
offence under section 22 is concerned with people in authority�  One might consider that a 
person in authority is under a higher duty when it comes to protecting an individual suffering 
from mental disability and under his or her authority from engaging in sexual activity with him 
or her�  The point I am making, is that it is the exact opposite�  Members spoke earlier about 
section 21 of the Bill as passed by Seanad Éireann on a sexual act with a protected person�  It 
states “In proceedings for an offence under this section, it shall be presumed, unless the con-
trary is shown, that the defendant knew or was reckless as to whether the person against whom 
the offence is alleged to have been committed was a protected person�”  However, in section 
22, it is provided: “It shall be a defence to proceedings for an offence under this section for the 
defendant to prove that he or she was reasonably mistaken that, at the time of the alleged com-
mission of the offence, the person against whom the offence is alleged to have been committed 
was not a relevant person�”  It is provided also: “The standard of proof required to prove that 
the defendant was reasonably mistaken that the person against whom the offence is alleged to 
have been committed was not a relevant person shall be that applicable to civil proceedings�”  
The difference is that Senator Bacik referred to the case law regarding murder and the mens rea 
required in murder cases�  It is the case that in murder cases one is presumed to intend the prob-
able and natural consequences of one’s actions�  That is a presumption against one in a murder 
case�  However, the Supreme Court has held that if there is a reasonable doubt as to whether 
one intended the probable and natural consequences of one’s act, one is entitled to be acquitted�  
Therefore, the kind of presumption Senator Bacik mentioned earlier is not the same as what we 
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are dealing with in this case because-----

14/02/2017PP00200Senator  Ivana Bacik: I never said it was�  I was speaking about a different section�

14/02/2017PP00300Senator  Michael McDowell: I know�  The Senator was dealing with a different section�  
However, in one case, namely, murder, if at the end of the prosecution case the jury has a rea-
sonable doubt, not withstanding the presumption present, one is entitled to be acquitted�  Here 
we are dealing with a different standard of proof, not reasonable doubt; here we are dealing with 
balance of probabilities�  One must establish that it is more probable than not�  This is the stan-
dard of proof that must be applied�  In other words, one cannot consider murder presumptions 
as a precedent in this area, as Senator Bacik argued earlier�  One cannot-----

14/02/2017PP00400Senator  Ivana Bacik: I did not�  My argument is being misrepresented by Senator Mc-
Dowell�  I never entered the debate on section 22�  My point about section 21 absolutely stands�  
That presumption is very much similar�

14/02/2017PP00500Acting Chairman (Senator Catherine Noone): Senator McDowell has the floor.  I will 
call Senator Bacik once-----

14/02/2017PP00600Senator  Ivana Bacik: I wish to correct the record�  Senator McDowell is suggesting I 
made an argument I did not make�  I entirely agree with him that section 22 is very different�  Its 
phrasing is different�  Section 22 was added in the Dáil, and we did not debate it in the Seanad, 
so it is entirely different to section 21�

14/02/2017PP00700Acting Chairman (Senator Catherine Noone): Senator Bacik will have an opportunity to 
contribute further and more fully if she wishes�

14/02/2017PP00800Senator  Michael McDowell: Regardless of where the section came from, it has been re-
committed and we are discussing it now, despite the efforts to stop me recommitting it�  I am 
just making the point that it is strange that the standard of proof and the defence in the case of 
a person in authority sexually exploiting a person with a mental disability or illness seem to be 
lower, and there seems to be a lower procedural requirement, than for the generality of people 
in the case of a section 21 offence�  This is the point the Minister of State himself made�  One 
would expect that people in authority would be under a higher standard of proof in this matter�

14/02/2017PP00900Deputy  Damien English: It is a more serious offence�

14/02/2017PP01000Senator  Michael McDowell: Considering these two sections side by side, a person in au-
thority is entitled to a better defence than a person who is not in authority under section 21�  This 
is a strange thing to happen�  If we did not face a guillotine and if we had the right to propose 
substantial amendments to the Bill and bring some rationality to it, surely we should provide 
that a person in authority faces a stiffer hurdle in defending a charge of interfering with a per-
son with a mental disability or illness under his or her charge than any Joe or Josephine Soap 
charged with an offence generally committed on a protected person�  There is an inconsistency 
of standard in this regard�  It probably derives from the fact that the draftsman who devised 
the Dáil section approached it in a slightly more circumspect way and put in a different set of 
defences for a person in authority, which, curiously, is more generous than that provided under 
section 21�  That is the only point I am making, and I am entitled to make it�

14/02/2017PP01100Deputy  Damien English: I take the point the Senator makes and I have addressed it�  I 
probably failed to make the point that the standard is different because a more serious offence is 



Seanad Éireann

50

in question�  That is what it is about�  Furthermore, this is in line with provisions in the Criminal 
Law (Sexual Offences) Act 2006 to deal with underage people�  The provision is carried over 
from the 2006 Act�

14/02/2017PP01200Senator  Michael McDowell: A more serious offence is harder to prove�

14/02/2017PP01300Acting Chairman (Senator Catherine Noone): The Minister of State has the floor.

14/02/2017PP01400Deputy  Damien English: It is a more serious offence; it is not necessarily harder to prove�  
The reason is the serious nature of the crime due to the high level of responsibility�  This is in 
line with another very serious Bill concerning underage people from which the provision was 
carried over�

14/02/2017PP01500Senator  Ivana Bacik: I did not make any argument earlier about section 22�  The point I 
was making was about section 21�  I entirely agree with Senator McDowell that these are en-
tirely different provisions�  They are entirely different offences and the format of section 22 is 
very different�  However, I take issue with the fact that he is suggesting, I think, that section 22, 
despite concerning an offence by a person in authority, is easier on the defendant�  If one reads 
the section carefully, one will see it is harder on the defendant�  It places a heavier burden on 
him or her�  I will outline why�  Under section 21(3), all the accused needs to do is raise a reason-
able doubt - there is no reversal of the legal burden - whereas in sections 22(3) and 22(5), it is 
clear that the burden is heavier for the defendant�  Under these subsections, the defendant must 
prove he or she was reasonably mistaken, so there is an objective test, and the standard of proof 
required to prove the defendant was reasonably mistaken is that applicable to civil proceedings�  
Therefore, there is a heavier burden of proof, as I read it, on the defendant who is a person of 
authority under section 22�  I again agree with Senator McDowell that it seems strange that the 
language in the two sections is very different�  They are two separate offences�  As I said, we 
did not deal with the current section 22 in the Seanad�  Perhaps it would have been preferable 
to have more of an alignment in the language but I accept that they are two entirely separate of-
fences and that is probably the reason for the difference in the language used�  Clearly, section 
22 concerns a very different kind of defence�  It is a defence that places a heavier burden on the 
defendants to raise because they must prove they were reasonably mistaken on the civil stan-
dard, that is, on the balance of probabilities, and they obviously need reference to an objective 
standard in order to do so because the test is not that they were genuinely mistaken but that they 
were reasonably mistaken�  I read that as being a heavier burden on the defendant�

14/02/2017PP01600Acting Chairman (Senator Catherine Noone): If no other Senators wish-----

14/02/2017PP01700Senator  Michael McDowell: The definition of a protected person in section 21 is “a per-
son [who] lacks the capacity to consent to a sexual act [because] he or she is, by reason of a 
mental or intellectual disability or a mental illness, incapable of - (a) understanding the nature, 
or the reasonably foreseeable consequences, of that act, (b) evaluating relevant information for 
the purposes of deciding whether or not to engage in that act, or (c) communicating his or her 
consent to that act by speech, sign language or otherwise”.  That is the definition of a person 
protected by the general law, whereas the person protected by the special law for imposing a 
criminal liability on persons in authority is “a person who [suffers from] - (a) a mental or intel-
lectual disability, or (b) a mental illness, which is of such a nature or degree as to severely re-
strict the ability of the person to guard himself or herself against serious exploitation”�  I cannot 
see for the life of me why there are different definitions of protection and of mental incapacity 
that attract, on the one hand, one set of protections for persons in authority and, on the other, 
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different protections for people who are protected persons for the purpose of section 21(7)�

14/02/2017QQ00100Senator  Rónán Mullen: Senator McDowell has raised a very important point and I com-
mend him on his tenacity in insisting on raising these issues.  I would appreciate further clarifi-
cation�  What Senators McDowell and Bacik have had to say is very interesting�  Am I right in 
thinking that the questions of the standard the defendant must reach to access his or her defence 
and the different definitions of persons with mental disability are discrete issues?  I would be 
interested in hearing from both my colleagues and the Minister of State�  Could a person in 
authority who might escape culpability under the definition provided under section 22 still be 
liable to prosecution under section 21 if the victim met the definition under that section?  Does 
section 21 also apply to persons in authority?  I presume that it does�  Perhaps the difference in 
definitions therefore is not crucial.

It is clear that the standard here is the same as that applicable to civil proceedings�  The per-
son in authority has to show on the balance of probabilities that they are entitled to the defence�  
Where precisely in section 21 does it treat of the level of proof the defendant must reach?  I 
would appreciate some assistance on that question�

14/02/2017QQ00200Deputy  Damien English: The capacity to consent in section 22 is not the relevant part�  It 
is about the relationship�  Again, it pertains to offences concerned with a breach of trust and a 
risk of exploitation�  The person was in a position of responsibility, under a contract of service�  
What we are trying to protect here is the breach of trust�  It concerns the relationship between 
the parties; that contracted relationship�  We have been advised that as a defence of reasonable 
mistake is an objective test, then the appropriate standard is that of civil liability�  I would stress 
that the difference between the sections is the relationship between the personnel�  As I stated 
at the outset, it is because a person is in a position of trust and has been contracted into that 
position�

14/02/2017QQ00300Senator  Rónán Mullen: I would be grateful if the Minister of State could further address 
the question of the level of proof that the defendant, under a section 21 offence, must reach�  
How is it less than the burden placed on the person in authority under section 22?

14/02/2017QQ00400Deputy  Damien English: It is beyond reasonable doubt�

14/02/2017QQ00500Senator  Ivana Bacik: In section 22 the Oireachtas is clearly displacing the normal statu-
tory interpretation rule by providing explicitly that a civil standard of proof must be adhered to 
by the defendant there�  Reading it again it is correct to say that section 22 imposes a heavier 
burden and obligation on the defendant because it requires that they prove on a balance of 
probabilities that they were reasonably mistaken�  It is heavier in two ways, namely, because 
it requires a civil standard of proof and it requires that they prove that they were mistaken to 
an objective standard�  In section 21, by contrast, there is no reference to the standard of proof 
required and therefore the normal rule applies, that the presumption of innocence applies and 
that the legal burden remains on the prosecution�  There is case law establishing that where it is 
not specified and says something along the lines of, “It shall be presumed unless the contrary is 
shown or this presumption may be rebutted”, the burden remains on the prosecution and all the 
defence need do is raise a reasonable doubt�

14/02/2017QQ00600Deputy  Damien English: Senator Mullen may not have been present earlier when we 
dealt with that section, so if he would like clarity I can explain section 21 again�  The proposed 
section 21(3) states, “In proceedings for an offence under this section, it shall be presumed, 
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unless the contrary is shown, that the defendant knew or was reckless as to whether the person 
against whom the offence is alleged to have been committed was a protected person�”  This is 
effectively what is known as a reversal of the evidential burden, where it is for the defendant to 
show by raising a reasonable doubt that they did not so know or were not reckless as to the ca-
pacity of the person against whom the offence was committed to consent to the act�  The closer 
the relationship between the two parties, such as when the defendant is a person in a position 
of trust or authority, the more onerous the shifting of that burden�  Clearly there will also be a 
requirement on the prosecution to show that the act took place�  That is assumed�

The question was asked as to how would a defendant prove that he or she did not have the 
requisite knowledge or was reckless to the extent necessary to commit the offence�  The defen-
dant need only raise a reasonable doubt as to his or her knowledge or recklessness�

14/02/2017QQ00700Senator  Michael McDowell: I do not want to waste any further time on it because I can 
see that a different standard of proof has been applied for the two situations�  Curiously, when 
one looks to the definition of the people who are to be protected from these crimes there is a 
further difference�  A person could be in one category and not in the other�  To be incapable 
of understanding the nature of reasonably foreseeable consequences of the act is, for instance, 
quite different from being a person who is suffering from a mental or intellectual disability or 
mental illness which is of such a nature or degree as to severely restrict the ability of the person 
to guard himself or herself against serious exploitation�  It may be that one is more demanding 
a category than the other but I can foresee people who would be in one category for one offence 
and would not be in the other category for the other offence.  I find that difficult to understand.

Senator Mullen raised the question that one could be guilty of both offences and that is true�  
Sometimes in Acts, one can say that a person who is prosecuted or indicted for offence A can be 
found guilty of offence B�  That is not done here, as far as I know�  We are therefore left in a pe-
culiar situation where if both charges were put against a person on indictment, the judge would 
fling one of them out, saying that one cannot come at a person from two different angles.  A 
judge cannot say to a jury that the presumption is one way in respect of one offence and another 
way in respect of the other or that in one offence the protected person is defined in one way and 
in the other, the protected person can suffer from different disabilities�

It would have been more to the point to have one single offence, and if there was a need to 
have an extra penalty for persons in authority that could be provided�  I do not practise criminal 
law any more, and perhaps that is just as well�

14/02/2017QQ00800Senator  Ivana Bacik: I was right about section 22, was I not?

14/02/2017QQ00900Senator  Michael McDowell: I am of the view that this is a lawyer’s charter�  It is an ex-
traordinary item of legislation, and if these two sections sit side by side, articles will be written 
and judges will struggle to explain to juries the difference between one offence and the other 
and the requisite elements before they can convict for one offence or the other�

14/02/2017QQ01000Deputy  Damien English: I will repeat it again�  The capacity to consent is not relevant 
here�  The breach of trust is the key part here, and that is what the focus is on�  That is the differ-
ence�  Sections 21 and 22 are different�  It is the breach of trust we are trying to focus in on here�

14/02/2017QQ01100Senator  Michael McDowell: In section 22 the crucial point in the definition of a relevant 
person, who is the victim of this crime, is that he or she suffers from a mental or intellectual 
disability or a mental illness which is of such a nature or degree as to severely restrict the ability 
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of the person to guard himself or herself against serious exploitation�  I think consent is relevant 
to that notion because effectively, if one cannot guard oneself against-----

14/02/2017QQ01200Deputy  Damien English: This concerns contracted service�

14/02/2017QQ01300Senator  Michael McDowell: That is for the person in authority�  What we are talking about 
here are male orderlies in a nursing home or something like that�  They would fall into the per-
son in authority category here because they are under a contract of services with a person under 
their care.  The significance of this is that the relevant person must have:

(a) a mental or intellectual disability, or

(b) a mental illness,

which is of such a nature or degree as to severely restrict the ability of the person to guard 
himself or herself against serious exploitation�

That is a very different concept from the other section which refers to people being inca-
pable of “understanding the nature, or the reasonably foreseeable consequences, of that act���”

I wish to raise another point�  There is no “or” after section 21(7)(a)�  Therefore, section 
21(7)(a) and section 21(7)(b) seem to have to be taken cumulatively�  However, there is an “or” 
after section 21(7)(b), which means that it has to be taken disjunctively.  That is a strange defi-
nition and seems to be faulty�  I draw the Minister of State’s attention to the wording of section 
21(7), which states:

For the purposes of this section, a person lacks the capacity to consent to a sexual act if he 
or she is, by reason of a mental or intellectual disability or a mental illness, incapable of—

(a) understanding the nature, or the reasonably foreseeable consequences, of that act,

(b) evaluating relevant information for the purposes of deciding whether or not to engage 
in that act, or

(c) ���

The real question is: are (a) and (b) cumulative or are they disjunctive?  Does either of them 
suffice or must both be proven?  I do not like the way it is drafted.

14/02/2017RR00200Senator  Ivana Bacik: We could have this debate all night�  I want to make one very simple 
point�  These are two separate offences, which are separately drafted�  I have already pointed 
out to Senator McDowell that in section 22 the burden is heavier on the person in authority to 
raise a defence - I am right about that - than the defence available in section 21 or the onus on 
the prosecution in section 21�

It is also important to note that the person being protected, the complainant or victim in each 
section is also different�  In section 22 it relates to a person who lacks capacity to consent�

I do not take Senator McDowell’s point on the drafting and the “or”�  It is like oranges, 
apples or pears�  I think that is very clear in section 21(7)�  However, one should look at the dif-
ference between the person who lacks capacity to consent, who is being protected in section 21, 
and the relevant person in section 22, who may not, in fact, lack the capacity to consent�  How-
ever, where the offence against them has been committed by a person in authority, section 22(4) 
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specifically states that it is not a defence to prove that the person, against whom the offence is 
alleged to have been committed, consented�  These are two very different offences designed to 
tackle two very different types of exploitation or abuse�  Perhaps we can wrap up the debate on 
the note that they are different.  While at first sight the Senator might think the language should 
have been closer or more aligned, on closer perusal, one can see why the language is different 
in both because they are seeking to tackle two very different harms�

14/02/2017RR00300Senator  Rónán Mullen: With respect to Senator Bacik, it is not appropriate to be talking 
about wrapping up the debate until the issues are sufficiently clear.  Some very important points 
are being ventilated here�  The nub of this appears to be that there is a category of vulnerable 
people in respect of whom it would be an offence for a person in authority to engage in sexual 
activity, but it would not be an offence for a person not in authority�  It is very unfortunate, to 
say the least, that that distinction between those two categories of people appears to hinge on 
the use of wording such as:

(a) a mental or intellectual disability, or

(b) a mental illness,

which is of such a nature or degree as to severely restrict the ability of the person to guard 
himself or herself against serious exploitation�

It appears that a person might not meet the lack of capacity to consent test, but nonetheless 
has a severely restricted ability to guard himself or herself against serious exploitation�  It is 
unfortunate in legislation which seeks to protect vulnerable people that the criminal liability in 
that situation would only apply to a person in authority�

14/02/2017RR00400Senator  Michael McDowell: As I read it, section 21(5) provides for a 14-year penalty�  In 
other words, where the sexual act consists of an act which would constitute a sexual assault it 
shall be liable on conviction on indictment to imprisonment for a term not exceeding 14 years�  
However, the penalty seems to be ten years for a person in authority under section 21(6)�  Why 
does the less serious offence carry the more serious penalty?

14/02/2017RR00500Deputy  Damien English: That is what it is at�  It is not an error�

14/02/2017RR00600Senator  Michael McDowell: It may be by design, but I ask the Minister of State to justify 
it�

14/02/2017RR00700Senator  Rónán Mullen: Design good�

14/02/2017RR00800Deputy  Damien English: The Senator is making the point that it is an error�  I spoke earlier 
on both of these.  To put Senator Mullen at ease, legal advice was taken on both definitions from 
the Attorney General�  We also had a serious debate on section 21 earlier�  We are very clear on 
this�  It is a very serious offence with serious consequences�  The strict liability is part of that 
and that is why it is a lower penalty�

14/02/2017RR00900Senator  Michael McDowell: I would love to wrap up the debate on this, but let us be clear 
about this�  Section 22(6) which we are discussing now states: “ A person guilty of an offence 
under subsection (1) where the sexual act consisted of sexual intercourse, buggery or an act 
described in section 3(1) or 4(1) of the Act of 1990 shall be liable on conviction on indictment 
to imprisonment for a term not exceeding 10 years�”  That is a person in authority who buggers 
a person, whom they are supposed to protect�  A person found guilty of an ordinary sexual act 
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with a protected person under section 21(5) is liable to be sent to prison for 14 years�

There is no getting around this�  These two sections have been differently drafted�  However, 
the section the Minister of State has been defending, as being more serious and requiring greater 
protection, carries the lesser penalty�  I would like somebody to explain the rationale for that�

14/02/2017RR01000Deputy  Damien English: I will try to explain as best I can�  We are trying to introduce 
protection because a person is under the care of a contracted person with responsibility�

14/02/2017RR01100Senator  Michael McDowell: With a ten-year penalty�

14/02/2017RR01200Deputy  Damien English: It is fair to say that in some situations there could possibly be 
consent and that is recognised�  We are trying to do all we can to protect them�  That is why it is 
a slightly lower offence�  The Senator has practised criminal law�  It is possible that there was 
consent�  We have to try to protect the person who is under the care of somebody else�  That is 
what we are trying to do here and get the balance right�

14/02/2017RR01300Senator  Michael McDowell: I will finish it at this stage.  I find it inexplicable that if I am 
a person in authority and I bugger a person under my care, I am liable to a lesser penalty than a 
person who casually meets somebody suffering from, for example, a mental disorder�

14/02/2017RR01400Deputy  Damien English: It reflects the relationship that was there.  We are trying to pro-
tect the person in authority�  We recognise there is potential for consent because there could be 
a long-term relationship there, although it is with someone in authority�  We have to allow for 
that�

If there was a lack of capacity for consent, it could also be prosecuted under section 21�   
There is a logic behind it�  It has been debated�  I am not trying to say-----

14/02/2017RR01500Senator  Michael McDowell: The Minister of State can see the logic; I cannot�

14/02/2017RR01600Deputy  Damien English: I am only telling the Senator the facts of it�  He has been in-
volved in prosecuting cases on all sides and I think he understands this is a very complicated 
situation with the contracted relationship, certainly when it is one of a great length of service�

14/02/2017RR01700Senator  Michael McDowell: The contractual relationship is not with the patient; it is with 
the health authority or the nursing home�  The Minister of State seems to be suggesting there is 
a contractual relationship with the person under care�  That is not the case�

14/02/2017RR01800Deputy  Damien English: That is not what I said�

14/02/2017RR01900Senator  Michael McDowell: We are talking about, for example, male orderlies in a psy-
chiatric home�  The Minister of State is saying that if they bugger somebody, they are liable 

to a ten-year sentence, whereas if somebody takes advantage of somebody who 
is suffering from a mental illness in the street, they are liable for up to 14 years’ 
imprisonment�  I am saying there is no logic to that and it shows that although this 

is not hastily cobbled together, it is slowly but very badly cobbled together legislation�  I will 
leave it at that�

-Senator  Martin Conway: It is very hard to argue with the logic which Senator McDowell 
is applying to this�  The Minister of State has pointed out, and it was debated ad nauseam in the 
House during the previous term, that there may be situations of consent�  There is the matter, 

7 o’clock
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where people may have mental health challenges, of equipping them with independence and 
with the rights to advocate for themselves and to enter relationships on their own behalf�  It is 
a balancing act.  It is impossible to get these things 100% correct and to balance all the needs 
correctly�

I suggest, and I think Senator McDowell would agree, that overall this legislation is impor-
tant and necessary�  I do not advocate bad law for the sake of having law, but at the same time 
it is open to us here to amend legislation if the courts prove that the legislation or certain sec-
tions of it are not working�  That option is available but I suggest that, in the overall context, the 
legislation is certainly a significant improvement on what is in place.

14/02/2017SS00200Deputy  Damien English: It is not bad law, and neither is it ill thought out�  It is very well 
thought out�  It recognises that in some situations there is the potential for consent�  We recog-
nise that, whereas the Senator describes a situation of a stranger coming along the street�  That 
is a very different scenario�  The Senator is trying to compare apples and oranges and is way off 
the mark trying to compare the two situations�

14/02/2017SS00300Senator  Michael McDowell: If consent were open, it would be very strange, given that 
section 21(7)(c) is there, that the person’s mental or intellectual incapacity or mental illness 
rendered them incapable of communicating consent by speech, sign language or otherwise, if 
consent were not a relevant issue in those circumstances�

14/02/2017SS00400Senator  Rónán Mullen: I fail to see how the Minister of State’s argument that some cases 
might involve consent proves the case that the maximum sentence should be ten years as op-
posed to 14 years�  We are not talking about mandatory sentencing here�  We are talking about 
a range of options that are open to the court in a range of circumstances, and if there is not con-
sent, the ceiling is hit at ten years, whereas in the case of the person not in authority, the ceiling 
is not hit until 14 years�  I am open to the views of colleagues on this since I have come a little 
later to this than they have, but I do not think the Minister of State’s argument about consent in 
any way addresses it�

14/02/2017SS00500Senator  Alice-Mary Higgins: I will speak very briefly because I recognise that there are 
already three lawyers at work, engaging in detailed discussion of the potential and likely pro-
cesses through the courts of these various offences�

I want to highlight one point which is important from my perspective�  We are on section 22 
and we will move to amendment No� 4 and the question of a person in authority�  While there 
may be a debate on whether 14 years or ten years is the appropriate severity of penalty, the cru-
cial point is that this legislation recognises two distinct areas of vulnerability and exploitation 
which are not currently tackled in the Statute Book.  We may well find ourselves talking about 
this in a number of years�  I am sure if we laid all the provisions of our criminal legislation 
alongside each other, we could argue over which is less serious and which is not�  The question 
of burden of proof has been addressed�  There are a number of crimes and a number of ceilings 
that are hit at different points�

I accept there may be much merit in what Senator McDowell is saying in this respect and I 
believe it has not been fully answered�  We are addressing situations in which persons are ex-
ploited and where there is a breach of trust.  I will speak specifically, because we will come to 
it, and I am not sure how the groupings work now that we are on Committee Stage, but I know 
that amendment No� 4 is in respect of-----
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14/02/2017SS00600Acting Chairman (Senator Catherine Noone): We are on Committee Stage now�  We will 
go back to group 3 when we conclude this�  I will put the question on the section and we will go 
back to group 3 again for anyone-----

14/02/2017SS00700Senator  Michael McDowell: Before the Acting Chairman does that, I want to point out 
that not merely is there a difference between ten and 14 years, but looking at section 21(4), 
which I was not looking at, the offence of buggery actually carries a life imprisonment sentence 
for people who are not-----

14/02/2017SS01000Acting Chairman (Senator Catherine Noone): Senator Higgins should be allowed to fin-
ish.  I thank the Senator for the clarification on it.  Senator Higgins has the floor.  I will allow 
Senator McDowell in again�

14/02/2017SS01200Senator  Michael McDowell: I am sorry.  I thought the Senator had finished.

14/02/2017SS01400Acting Chairman (Senator Catherine Noone): We will have comments through the Chair, 
please�

14/02/2017SS01500Senator  Alice-Mary Higgins: I am pointing to the fact we did not previously have ad-
equate or appropriate legislation to address the particular breach of trust of a person in authority�  
The contractual relationship with a person in authority was referred to�  There is a relationship 
of trust and it is a damaging thing when it is broken�  It is not simply the actual violence against 
or abuse or exploitation of an individual which takes place but also the damaging of that indi-
vidual’s trust of an institution�  We saw it with the abuse within our education system�  We saw it 
with the abuse that took place in the mother and baby homes�  There is a clear issue here which 
is that we should recognise, and it is appropriate that this legislation has recognised, when that 
trust is breached�  It is not simply the damage that is done to an individual as a result of the acts 
that take place but also the damage done to that individual’s relationship with the institutions of 
the State in which they should be able to have free, open, proper and full relationships�

I recognise that there are valid concerns of where the ceilings for sentencing might be�  I 
believe such concerns are valid and that in future we may need to look to them�  That said, I 
welcome that this other issue has been addressed�  It is something we have to look back to in 
terms of the failure of trust in our institutions�  Much of it stems from the issue not being ad-
dressed previously�

This section points to one of the core aspects of the Bill that I imagine we will debate later, 
that is, the imbalance of power and the exploitation of power�  That is a fundamental point we 
need to bear in mind�  There is a particular exploitation of power�  That is in both these separate 
cases�  I believe both section 21 and section 22 move our Statute Book forward, and if not per-
fectly then at least in the right direction�

Question put and agreed to�

Bill reported without amendment�

14/02/2017SS01800Acting Chairman (Senator Catherine Noone): We move back to group 3�  Would any 
further Senators like to speak on group 3?  Otherwise I will call the Minister of State to respond 
to group 3�

14/02/2017SS01900Minister of State at the Department of Housing, Planning, Community and Local 
Government (Deputy Damien English)  (Deputy  Damien English): Our amendments are 
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finished but another amendment is being put forward.

14/02/2017SS02100Acting Chairman (Senator Catherine Noone): That amendment will be moved later�  I 
will give Senator Kelleher the opportunity to speak on it if she wishes at this stage, because it 
is related, but there is no onus on her to speak at this stage�

14/02/2017SS02200Senator  Colette Kelleher: Can I still speak when it is being moved?

14/02/2017SS02300Acting Chairman (Senator Catherine Noone): Yes�  It is only because it is related to this 
group of amendments that we are affording the opportunity at this stage�  I will ask the Minister 
of State to respond to group 3 amendments if he has anything further to say�

14/02/2017SS02400Deputy  Damien English: No�  I am okay�

14/02/2017SS02500Acting Chairman (Senator Catherine Noone): I will move on to group 4�  Report Stage 
amendments Nos� 2 to 4, inclusive, which have been tabled by Senator McDowell, are related 
to this group�  The Senator will be called on to move and debate his amendments when all the 
groups of amendments made by the Dáil have been disposed of�  However, if the Senator feels 
it is necessary to refer to his amendment in this discussion, I will permit it�  The subject matter 
is the amendment by the Dáil�

14/02/2017SS02600Senator  Michael McDowell: I move: “That the Bill be recommitted in respect of section 
25�”

This deals with the purchase of sexual services�

14/02/2017TT00100Acting Chairman  (Senator  Catherine Noone): Is Senator Kelleher opposing the recom-
mittal?

14/02/2017TT00200Senator  Colette Kelleher: No, I am still back at group 3 because amendment No� 1 in my 
name relates to the same issue�

14/02/2017TT00300Acting Chairman  (Senator  Catherine Noone): I allowed the Senator to speak on that 
amendment when we were on group 3�  Equally, she will be allowed to speak on it when it is 
presented to the House�

14/02/2017TT00400Senator  Colette Kelleher: I thought it was being presented�

14/02/2017TT00500Acting Chairman  (Senator  Catherine Noone): It will be reached later�  The Senator can-
not move it at this point�

14/02/2017TT00600Senator  Colette Kelleher: Okay�

Question put: 

The Seanad divided: Tá, 23; Níl, 17�
Tá Níl

 Boyhan, Victor�  Ardagh, Catherine�
 Burke, Colm�  Bacik, Ivana�
 Burke, Paddy�  Black, Frances�
 Buttimer, Jerry�  Clifford-Lee, Lorraine�
 Byrne, Maria�  Daly, Mark�
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 Conway, Martin�  Daly, Paul�
 Feighan, Frank�  Devine, Máire�
 Hopkins, Maura�  Gavan, Paul�
 Lawless, Billy�  Higgins, Alice-Mary�
 McDowell, Michael�  Humphreys, Kevin�
 McFadden, Gabrielle�  Landy, Denis�
 Mulherin, Michelle�  Leyden, Terry�
 Mullen, Rónán.  Mac Lochlainn, Pádraig�
 Noone, Catherine�  Murnane O’Connor, Jennifer�
 O’Donnell, Kieran�  Ó Clochartaigh, Trevor�
 O’Donnell, Marie-Louise�  Ó Donnghaile, Niall�
 O’Mahony, John�  Swanick, Keith�
 O’Reilly, Joe�
 O’Sullivan, Grace�
 Ó Céidigh, Pádraig�
 Reilly, James�
 Richmond, Neale�
 Ruane, Lynn�

Tellers: Tá, Senators Victor Boyhan and Michael McDowell; Níl, Senators Ivana Bacik and 
Kevin Humphreys��

Question declared carried�

Bill recommitted in respect of section 25�

Question proposed: “That section 25 stand part of the Bill�”

14/02/2017UU00200An Leas-Chathaoirleach: If the Minister of State does not wish to speak on section 25 at 
this point, I will call Senator McDowell�

14/02/2017UU00300Minister of State at the Department of Housing, Planning, Community and Local 
Government (Deputy Damien English)  (Deputy  Damien English): That is fine.

14/02/2017UU00400Senator  Michael McDowell: I have the greatest of difficulties with the provisions of this 
section of the Bill�  I know it has had a long history�  I know it has been considered at great 
length in a number of forums�  I know it has a vocal support group among the community�  I 
have come to the conclusion that it defies common sense and is a seriously flawed proposal.

The effect of the section is to amend the Act of 1993�  That Act was passed by Dáil Éireann 
when I was a member of the Opposition in that House�  It decriminalised homosexual behaviour 
and dealt with the offence of soliciting for the purposes of prostitution�  Section 7 of the Act 
states:
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A person who in a street or public place solicits or importunes another person or other 
persons for the purposes of prostitution shall be guilty of an offence and shall be liable on 
summary conviction to a fine not exceeding—

(a) £250, in the case of a first conviction,

(b) £500, in the case of a second conviction, or

(c) £500 or to imprisonment for a term not exceeding 4 weeks or to both, in the case 
of a third or any subsequent conviction�

That was the law when it was restated in 1993�  Section 6 of that Act states:

A person who solicits or importunes another person for the purposes of the commission 
of an act which would constitute an offence under section 3, 4 or 5 of this Act or section 1 
or 2 of the Criminal Law Amendment Act 1935 shall be guilty of an offence and shall be 
liable on summary conviction to a fine not exceeding £1,000 or to imprisonment for a term 
not exceeding 12 months or to both�

Section 8 states:

(1) A member of the Garda Síochána who has reasonable cause to suspect that a person 
is loitering in a street or public place in order to solicit or importune another person or other 
persons for the purposes of prostitution may direct that person to leave immediately that 
street or public place�

(2) A person who without reasonable cause fails to comply with a direction under sub-
section (1) shall be guilty of an offence and shall be liable on summary conviction to a fine 
not exceeding—

(a) £250, in the case of a first conviction,

(b) £500, in the case of a second conviction, or

(c) £500 or to imprisonment for a term not exceeding 4 weeks or to both, in the case 
of a third or any subsequent conviction�

That was the law and the view taken by the Dáil at the time�  It was a liberalising measure, 
but it was replacing several statutory provisions of considerable age�

Section 1(2) of the 1993 Act defines “solicits or importunes” for the purposes of prostitution 
in three ways:

In this Act a person solicits or importunes for the purposes of prostitution where the 
person—

(a) offers his or her services as a prostitute to another person,

(b) solicits or importunes another person for the purpose of obtaining that other per-
son’s services as a prostitute, or

(c) solicits or importunes another person on behalf of a person for the purposes of 
prostitution�
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It is worthwhile reminding ourselves what that section meant�  It meant that someone was 
guilty of soliciting or importuning for the purposes of prostitution where he or she offered 
services as a prostitute to another person�  However, the only offence created was doing it in a 
public place.  It was not an offence to do it elsewhere.  The first part of section 25 of the Bill, as 
sent by the Dáil, will remove from the definition of soliciting or importuning the act of offering 
services as a prostitute to another person�  This creates a situation where, if the Bill is passed, a 
person can offer his or her services and it will not be an offence�

Under section 25 there will be a new section 7A in the Act of 1993, subsection (1) of which 
provides:

A person who pays, gives, offers or promises to pay or give a person (including a prosti-
tute) money or any other form of remuneration or consideration for the purpose of engaging 
in sexual activity with a prostitute shall be guilty of an offence and shall be liable on sum-
mary conviction--

(a) in the case of a first offence, to a class E fine, and

(b) in the case of a second or subsequent offence, to a class D fine.

That is the first point.  It means that anyone who pays any other person, including a pros-
titute, any form of remuneration or money for engaging in sexual activity is to be guilty of an 
offence.  Subsection (2) of the proposed section 7A defines sexual activity as follows:

In this section ‘sexual activity’ means any activity where a reasonable person would 
consider that—

(a) whatever its circumstances or the purpose of any person in relation to it, the activ-
ity is because of its nature sexual, or

(b) because of its nature the activity may be sexual and because of its circumstances 
or the purposes of any person in relation to it (or both) the activity is sexual���

What does that mean in layman’s language?  It does not mean merely physical acts of sexual 
intercourse or things like it�  It could mean many things�  It could mean sado-masochism or fe-
tishism in circumstances where one person engages in fetishistic behaviour with another�  That 
is being brought into the category of sexual activity.  For the first time, the section will make it a 
criminal offence to pay someone else to engage in such activity�  Let us see what it does not do�  

Let us suppose Lili Marlene is under a street lamp loitering and a person pays her money�  It 
does not mean that that person is the only person who commits an offence�  It means far more 
than this�  It means that a woman who pays a male escort for services in a hotel commits an 
offence�  It means that a man who pays what customarily is described as a rent boy in a hotel 
commits an offence�  Let us consider another example�  Let us suppose a woman, married or 
unmarried, goes to a hotel lobby, picks up a male escort, brings him home, has sex with him and 
pays him�  It means that she commits a criminal offence�  The section does not apply only to the 
18 year old from County Kerry in Dublin for the all-Ireland final who walks down O’Connell 
Street with a few jars in him, meets a prostitute and goes up a laneway�  It applies to every 
form of prostitution, wherever and by whomever the offence is committed.  For the first time, 
it is to be made a criminal offence in Ireland�  I call on those present to contemplate this�  We 
are now saying anyone who pays anyone else money to engage in fetishistic behaviour, sexual 
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intercourse or other forms of sexual interaction between people in their own home, in the other 
person’s home or anywhere else, including a hotel room or any other place, commits a criminal 
offence�

We are told that this is an advance in the law�  Is it?  Is it to be the case that someone, for 
example, a woman who is lonely enough to go to a hotel and go home with a young gigolo or 
male escort, should be criminalised?  I call on the Minister of State to ask himself that question�  
In what circumstance would anyone in this House suggest such a person should be brought be-
fore a court?  That is the law we are being invited to enact by the Minister of State�  Why should 
someone in these circumstances be made a criminal and liable to be prosecuted?  I am not sim-
ply talking about the young 18 year old up from County Kerry in Dublin for the all-Ireland final 
who will have his life ruined by a conviction in the court and the report in the Evening Herald�  
It will have implications for his career and the conviction will always be there�  I am not talk-
ing about the poor fellow who will be solicited, without criminal offence, by a prostitute on the 
street and agrees to go into a hotel on Gardiner Street or somewhere like that and have it off 
with her�  I am not talking about somebody like that who is that guileless and pathetic, whose 
life will be ruined by being brought before the District Court to be publicly humiliated and who 
will lose their employment prospects�  I am talking about a vast variety of people who are quite 
different from that�  

To return to the example of the woman I gave who goes to a hotel and picks up a male 
escort, what happens to her if she is prosecuted?  She could be in a position of authority in 
employment which would be immediately terminated if her employer saw a newspaper report 
of her conviction and asked her if she was convicted in the District Court yesterday of paying 
a male escort�  That is what we are being asked to do by a group of people who, out of huge 
conviction, believe this is the way to go forward�

It has never been the case until now that a woman who took money for sex had committed 
a criminal offence.  Women who barter their bodies for sexual gratification by men and take 
reward for it are not punished now�  I do not know whether many Members of this House have 
looked at BBC documentaries about young university undergraduates in England who delib-
erately supplement their meagre student grants by acts of casual prostitution but it happens�  It 
has never been the case that any of those people have ever committed a criminal offence�  A 
young woman who does that today or tomorrow does not commit a criminal offence�  As the 
law stands, nobody can prosecute her, and that is the end of the matter�

As was indicated earlier in this debate, prostitution has changed dramatically�  Most prosti-
tution is not done on Benburb Street, Burlington Road or wherever it used to be done in Dublin; 
it has moved up a notch in terms of its sophistication�  There are many prostitutes, male and 
female, who supply services either in hotels or in their customers’ homes and that is not an 
offence now for a man, for a woman or for the purchaser of those services�  Yet we are being 
told that we must stop that and we must criminalise those people who pay for those services�  I 
cannot for the life of me think why that is a good idea per se�  There are provisions in the Bill 
regarding trafficked women and men who are the object of prostitution and there are special 
measures to protect them�  I do not need a lecture from Members of this House on the evils of 
the trafficking of women because I know a great deal about it, having been Minister for Justice, 
Equality and Law Reform�  I know what has happened to Ukrainian, African and eastern Euro-
pean women who have been brought to Ireland and the circumstances in which they have been 
kept and exploited by pimps�  I know about their passports being taken from them and I am not 
ignoring one jot of that but I am pointing out that a woman who offers prostitute services at the 
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moment and a person who purchases her services do not commit any crime�  The law of this 
State should not attempt to criminalise either of them�  The act of prostitution is not, as the law 
stands, criminal and should not be made per se criminal, which, for the first time, this section 
proposes to do�  

People may ask what is the likelihood that a woman who has brought a male escort to 
her own home, given him €200 and thanked him for his services or a man who has done the 
equivalent to a woman or to another man would be brought before the courts�  Is the Minister 
of State speaking of the real world or of the unreal world?  I am speaking of the very real world 
- which none of the proponents of this legislation have ever even bothered to think about - of 
blackmail and thuggery�  There are pimps and they will not go away�  They will know to whom 
their prostitutes are supplying services and it will be easy for a rent boy, a male escort, a woman 
prostitute or whatever description one wants to put on the prostitutes we are dealing with here 
to blackmail their customers�  When it comes to the payment of the €200, it would be very easy 
to take out one’s camera, take a picture of the person and threaten that person that one would 
go to the Garda and reveal that the person has paid one for sex�  If the Minister of State does 
not think that is possible, he should think this through�  If a male escort is brought to a woman’s 
home - she being a married woman whose husband is away on holidays - and he sees that it is 
an opulent home, that woman presents an easy opportunity for him to tell her that the bill is now 
€1,000 or that it will €2,000 by tomorrow evening and that on payment of the money, he will 
put away his mobile phone and will not report the matter to Donnybrook Garda station�  Where 
are we then with this?  How will all the wise people who know so much about trafficking deal 
with that situation, where people are subject to blackmail and being brought before the courts 
because they paid for sex?  

We need only note what happens in the English tabloid newspapers where celebrities are 
set up by prostitutes in England�  Usually, there is no blackmail involved unless drugs are taken 
in the hotel bedroom or unless the person is politically prominent, a prominent footballer or 
something like that, as there is no story for the tabloid to run with�  Those types of people are 
vulnerable to the activities of prostitutes who would sell their stories�  The Minister of State is 
proposing in this legislation that everybody from this day forward who pays anybody else for 
sex in whatever circumstance commits a criminal offence�  He is also saying that this applies to 
anybody who pays for even some kind of weird fetish to be performed for his or her gratifica-
tion�  For instance, there are people who like to see other people abuse themselves and will pay 
for voyeuristic sex just simply to watch another person having sex or doing something sexual�  
All of that is now to be criminalised by this legislation if it becomes law�  Anybody who ever 
does that will henceforth be in the position that he or she will be liable to criminal prosecution 
and, much more important, liable to blackmail�

The balance at the moment is not right�  In case anybody has any doubts about it, I believe 
in decriminalising prostitution�  I do not believe that the mere act of payment one way or the 
other should have any criminal consequences and I believe the law should remain that way�   
The Bill seems to state, with the amendments it is proposing, that importuning sex is no longer 
constituted by offering oneself�    As I wrote in the The Sunday Business Post recently, we have 
created a grotesque alternative universe where the law says it is perfectly okay to offer oneself 
for sex for money but it is criminal if anybody, no matter how vulnerable, takes up that offer�  
What purpose is served by such a change in our laws?  It is indefensible morally and in terms of 
equity and fairness�  It is indefensible that a 30 year old seasoned female prostitute, for instance, 
can offer her services to an 18 year old lad who wants to have his first experience of sex and to 
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pay for it and her offer is regarded as something with which the law is not concerned�  His fool-
ishness, on the other hand, in taking up that offer is something that brings him before a District 
Court judge in the Bridewell or in the Criminal Courts of Justice, with reporters all watching 
what is going on, and results in humiliation for him, the loss of his job and damage to his future 
employment prospects�  We live in an Internet world and we must remember that�  Employers 
run checks and if that lad’s name and address come up, he will never escape the indelible dam-
age done by having been convicted for such an offence�

I would also say to the women here today, in particular, that the same applies to women�  
There are many women, admittedly not as many women as men, who pay male escorts for sex 
and the same applies to them�  If they are discovered, blackmailed, exposed or revealed to An 
Garda Síochána, they can be brought before the criminal courts and prosecuted for what they 
have done, even if the male escort decides to pick up the best piece of silver as he leaves the 
room or the house�  If he decides to do that, she is faced with a dilemma because if she reports 
that, she can be brought before the courts if he says that he took money for sex on that occasion�  
That is the new law that we are being asked to introduce and there is no useful purpose to be 
served by it.  It does not stop trafficking or prostitution.

Senator Niall Ó Donnghaile is from Belfast�  His party supported similar legislation in 
Northern Ireland�  I take it that I am not going to be informed by him in the course of this de-
bate that since the introduction of that offence two years ago in Northern Ireland, prostitution 
has stopped and no longer occurs there�  I take it that I am not going to be told that�  I am also 
anxious that somebody who proposes this nonsensical piece of-----

14/02/2017XX00200Senator  Niall Ó Donnghaile: If Senator McDowell would let me speak-----

14/02/2017XX00300Senator  Michael McDowell: The Senator will be able to speak soon�  Nobody has been 
prosecuted in Northern Ireland for this offence yet�  The only good it has achieved anywhere 
is to render the customer liable to criminal prosecution�  If members think that is a good thing, 
they must remember that it carries with it, necessarily, the problem of blackmail�  It must do 
so�  We are dealing with frequently exploited young people who, from now on, if they go to 
someone’s home and commit a sexual act, will know that they have that person over a barrel, so 
to speak�  They can, merely by revealing what happened in that home, bring upon that person a 
conviction or at least a summons to the District Court to face a charge of paying for sex�  This 
is wrong�  I know that Senator Bacik published her report-----

14/02/2017XX00400Senator  Ivana Bacik: It is not my report�

14/02/2017XX00500Senator  Michael McDowell: Okay, her committee’s report�  She was the chief spokesper-
son for it and should not be so modest�  I know there are people who passionately believe that 
the solution to the problem is stopping the demand for prostitution and hitting the purchaser 
rather than the supplier of sex for money�  I know there are people who passionately believe that 
but they are wrong�  The oldest profession will not be suppressed by this�  It will just be driven 
underground, sideways and every which way but it will not be suppressed�  Prostitution will not 
end as a result of this legislation but criminalisation of vulnerable people will begin�

I would say that most people, whether male or female, who avail of the services of prosti-
tutes are inadequates of one kind or another�  They are lonely people for the most part�  They are 
people who do not have relations with others for the most part�  There may be exceptions and 
there may be people who have huge fortunes, happy families, devoted spouses and so forth who 
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engage prostitutes, but for the most part, those who are customers of prostitutes are inadequate 
people, in my view�  It is morally wrong in principle and morally reprehensible to say that 
such people, if caught, will be brought before the courts and socially disgraced�  That is simply 
wrong and it is not the way to deal with this problem�  If one regards prostitution as a problem, 
then this is not the way to deal with it�  The pimps are being given a new weapon against the 
customers of their prostitutes�  Where pimping is involved, which is not always the case, the 
subservient prostitutes will now be in a position to blackmail and steal from customers because 
those customers, if they go to An Garda Síochána to report the theft of a wallet, for example, 
will end up in the District Court trying to argue that they did not commit an offence�  That is the 
brave new world, the glorious new future, that is painted here�

This has never been adequately debated in these Houses�  This House, at 8 p�m� with a guil-
lotine at 9 p�m�, is getting an opportunity to consider this offence�  It has not been adequately 
debated�  While it has been debated previously, it has not been adequately debated�  A different 
Seanad, 80% of whose Members are not here now, considered this legislation before.  It has not 
been properly considered by this House as currently constituted�  This is a disastrous mistake�  

Who will take the moral responsibility when the blackmailing first comes to light?  
Will everyone say that they were warned about that but ignored the warning because 
they thought there was a greater good to be achieved?  When the first woman who 

brought a male escort home is convicted before the District Court and ruined, even though that 
escort blackmailed or stole from her, who in this House will say that they voted for that, thought 
it was a good idea and is glad they did it?  Nobody will�  It is a shameful proposal�  The law has 
never said that an act of prostitution was criminal, per se.  Now, for the first time, this puritani-
cal world is about to say that it should be�  If I had a particular fetish, which I do not think I have, 
and paid a person to come to my house and gratify me by engaging in a sexual fetish with me, 
I do not see why I should be liable, if that person grasses on me, to be brought before a court�  
Are we liberals or what are we?  What about the human right of privacy?  What about the right 
to engage in this behaviour if one wants?

  Why should a male escort not be paid by a woman for sexual services?  It is their private 
business�  What right has the State to suddenly say that if we discover that a man or woman has 
done this, we will drag him or her before our courts, ruin him or her socially and punish him or 
her in the eyes of the public?  There is no moral entitlement to do so�  It is a shameful proposal�  
It is indefensible in moral terms.  It is all being done on the back of trafficking, pimping, etc.  
That is the excuse for this measure�  That is what has created the leverage to bring the proposal 
this far and to the 11th hour and 59th minute of becoming law�  No one can tell us that prostitu-
tion will decline as result of this measure�  No one can tell us that the demand for sexual services 
will change because of this legislation�  I can guarantee that it will change in one respect�  It will 
go underground and become more evil and more dominated by the pimps�  The single prostitute 
woman, single male escort or single rent boy operating on his or her own will be driven into the 
hands of pimps on foot of this new order�

  I wish to make a second point�  I spoke to the Tánaiste and Minister for Justice and Equal-
ity today�  Normally, I would never say anything that was said in the Members’ bar but she did 
say to me that she did not agree with the point I had made in The Sunday Business Post to the 
effect that, under the Petty Sessions (Ireland) Act, a prostitute who offers her services and takes 
money from a customer would aid and abet the commission of that person’s offence�  I do not 
understand on what basis she says that is not the case�  If the Tánaiste wants to explain it to me, 
then I want a detailed explanation and not just a comment to the effect that the Attorney General 

8 o’clock
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does not think so�  I want to hear why the Attorney General does not think so because we are 
making the law here and she is over there, I think�

  Section 22 of the Petty Sessions (Ireland) Act provides that any person who aids and abets 
the commission of a summary offence is liable to be punished as if he or she were the principal 
offender�  We must ask ourselves why that does not apply�  If I am right about this point, and I 
would be glad to be corrected in one sense, then the purpose of today’s legislation, which is to 
decriminalise the prostitute and criminalise the customer, would be defeated completely�

  As Senator Bacik will know, normally when somebody is prosecuted for a criminal of-
fence the evidence of an accomplice - or an aider and abetter - is not usually receivable against 
them except with serious warnings�  Accomplice evidence is suspect evidence and very much 
so because of the risk of blackmail�  Let us say that Senator Boyhan and I robbed a bank and he 
turned State’s evidence against me�  In such circumstances, the law would doubt his evidence 
because it would be accomplice evidence�  I cannot for the life of me understand how a pros-
titute who avails of this new liberty, approaches a man on the street, offers her or his services 
to that person and gets paid for having sex in a hotel, house or wherever else, does not aid and 
abet the commission of that offence or how he or she is not an accomplice to it�  I do not want 
to be told that the Director of Public Prosecutions may not prosecute�  Why should the DPP not 
prosecute?  Who is the more morally culpable?  Is it the 18-year old boy from Kerry who has 
travelled to Dublin for an All-Ireland final or the 30-year old prostitute who has spent all day 
soliciting customers in central city bars and streets?  I do not understand the provision at all�  I 
am against the proposal�  It is a big mistake�  I do not care what happened in Sweden�  We have 
to make laws for our society�  Scandinavia is not the greatest happy place in the world�  People 
say that Sweden does this, that and the other�  Northern Ireland has done this, that and the other 
but it has not got a single conviction in two years and, as we know, prostitution is still rampant 
in Belfast�  What useful purpose except an ideological goal is served by this legislation?  I shall 
finish because I presume that other Senators want to contribute.

14/02/2017YY00200Senator  Lynn Ruane: I never thought I would spend St� Valentine’s night listening to 
what Senator McDowell’s fetishes may be�  It has been a strange experience�  I started out be-
ing hopeful about this Bill, although I disagree with section 4 because it deals with how much 
danger women are subjected to�  I shall go into detail about this matter later�  I support the rest 
of the Bill�  I wish I had been a Member of the previous Seanad because I would have amended 
some parts it�

Many of the things that Senator McDowell said have made me feel physically ill�

14/02/2017YY00300Senator  Niall Ó Donnghaile: I agree�

14/02/2017YY00400Senator  Lynn Ruane: I am raging that I have had to follow him in this debate�  We listened 
to him talk about seasoned prostitutes but sympathise with the plight of a poor 18-year old lad�  
We know who the Senator supports on foot of his comments�  His contribution did not assist 
the campaign by some advocacy groups for full decriminalisation�  He did them a disservice�

14/02/2017YY00500Senator  Colette Kelleher: Hear, hear�

14/02/2017YY00600Senator  Lynn Ruane: I am quite disappointed with Senator McDowell�  I agree with him 
that section 4 should have been dealt with in another Bill�

In my previous career, I supported many people who were exploited through prostitution 
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because they were addicts, homeless or lived in poverty�  In the past few years I have become 
a very strong advocate for them�  I want sex work to be criminalised in terms of the purchaser 
because the people I supported were vulnerable adults�  If one provides a service for money 
because of being impoverished then one is automatically in a more vulnerable position and 
there is no balance of power�  I have also spent a lot of time with women who have said that 
they provide services consensually�  They do not see themselves as vulnerable�  Such people 
must be legislated for�  A differentiation should have been made between both cohorts�  On one 
hand, there are vulnerable adults who are exploited due to poverty, abuse and addiction�  Most 
of the sex workers that I supported would have had addictions�  I would have preferred separate 
legislation that defined different areas.

I am concerned by the fact that part of the Bill encourages women to work alone�  I have 
tried to consider this Bill not so much morally but more in terms of a harm reduction model or 
one that will cause the least amount of harm to the people involved in prostitution�  The part of 
the Bill that removes the option for single operators to work alongside others out of fear of be-
ing viewed as a brothel is counter-productive to our aim of keeping women safe�

Advocates for sex workers have mentioned that the power balance shifts more to the man 
when his actions are criminalised�  I would like to hear more on this aspect�  This legislation 
means that it is the man who takes the risk and, thus, he will be in a greater position to influence 
the terms of reference�  The power will now lie more with the man because he has been made 
the risk taker in this situation�  We need to discuss these points and I look forward to hearing the 
views of the Minister of State on them�

I have divided my queries into sections�  Section 27 refers to a review, which I welcome�  
However, there was much advocacy for a review of the legislation after either 12 months or two 
years�  As there is much evidence, as was suggested, that this model is likely to have a poor im-
pact on the human rights of workers and interfere with their ability to protect themselves, there 
is concern as to what the law will review.  It must not be an assessment of fluctuations in the 
numbers of sex workers alone but rather an assessment of the impact of the law on the human 
rights of sex workers�  Considering no prior baseline research into the population was carried 
out and that the law will affect current sex workers, how does the Government propose to make 
comparisons with the review?  What are the Government’s plans to conduct meaningful and 
thorough consultation into the sex work population in Ireland and engage with it directly about 
the laws that affect sex workers’ experiences and needs?

The second section to which I wish to refer is section 26�  An amendment concerning the 
provision of legal clarification on the brothel-keeping law was attempted in the Dáil and seemed 
to have wide support; 42 Deputies voted in favour of it�  This law is purported to arrest exploit-
ers, but we know from CSO reports over the past five-year period that 92% of people arrested 
were the workers themselves�  We very frequently see reports in the news of sex workers work-
ing in groups as small as two people being arrested, their money taken, fined and told to go to 
their country of origin�  I believe last week a married couple working as escorts together out of 
their house, with no one else working alongside them, were arrested under such legislation and 
essentially charged for pimping each other�  Their full names and addresses were printed in the 
newspaper�  Last month, there was a case of four Romanian women in Galway who were ar-
rested, their moneys taken, fined and sent home.  They said they were working to send money 
home to their families�  The judge referred to them as little girls and said he thought they were 
trafficking victims but he sent them home without investigation regardless of that comment.  
Why was the Criminal Law (Human Trafficking) Act 2008 not assessed in this regard for its 
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failure to adequately address the problem of trafficking for sexual exploitation?  Why was there 
no focus on implementing the existing law more effectively?

The next point I wish to make concerns sex workers and their distrust of the Garda�  Many 
come from countries where the police are quite abusive�  According to a report that came out 
last week, the Ombudsman is looking into 70 accounts of sexual assault by gardaí over six 
years�  It was reported last year in the news that when gardaí raided a work apartment, one garda 
returned after the operation and allegedly raped one of the workers�  When someone mentioned 
last week on “Today with Sean O’Rourke” that gardaí were receiving training to deal with sex 
workers more sensitively, a garda texted in to say they were receiving no such training�  When 
Galina Sandeva - I might have the pronunciation of her name wrong - a Bulgarian sex worker 
in Norway, where a similar model exists, died, her friends did not contact the police until they 
found her body themselves�  Amnesty International’s report on the effect of this law in Norway 
quoted a worker as saying:

You only call the police if you think you are going to die�  If you call the police, you lose 
everything�

When workers hear these accounts, they become even less likely to reach out to the police 
and they have a greater fear of being mistreated�  If the Garda and judges continue not to in-
terpret the law in a way that protects the workers, will there be scope for legally clarifying this 
brothel-keeping law so that stronger measures to protect workers from exploitation are intro-
duced?

The Minister rejected a proposed amendment in the Dáil to include provisions in the Bill for 
viable alternatives to working in the sex industry and for supports that may serve as preventive 
measures against entering the industry in the first place.  This was a hugely flawed decision.  
How are we to look to move women out of prostitution or reduce the level of prostitution if we 
do not increase the supports available to people to make that transition?  What measures does 
the Government intend to introduce to address the survival situations that are leading people to 
engage in the sex industry?  Senator McDowell referred to students�  Their involvement in sex 
work is not isolated to the UK; this happens in Ireland as well�  He is right that it is happening 
but he made it seem as if it were a choice, which it is not�  Again, it goes hand in hand with the 
need to be able to pay for an education and how inaccessible that is�  When we consider dif-
ferent laws, we need to consider the contributing factors to people entering the industry in the 
first place.  Why was there not a thorough examination of the legislative model of full decrimi-
nalisation, as obtains in New Zealand, considering it is the single model for sex-worker-led 
organisations worldwide?

We all know that so many parts of the Bill need to go through the Houses�  It was the hardest 
thing to even attempt in any way to think about what I was going to vote for or against, whether 
I would delay the Bill or whether we would push amendments�  Many of us found ourselves in 
a real dilemma, which we should acknowledge�  People, including activists and representatives, 
have been working on this for a long time, but when one stands here as a Senator and must de-
cide whether to put one’s vote behind something when one has not had as full an engagement 
with it as one would have wished, it is a really difficult position to be in.  The Leader of the 
House said this morning that there was cross-party support for the Bill and that it was widely 
supported by NGOs, yet Amnesty International, which is the largest human rights NGO in the 
country, does not support it, so question marks still surround it�  Simply because the legislation 
has been around for a long time does not mean it is not flawed and cannot be improved.  I regret 
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that we did not get to a stage at which we could attempt to improve the Bill where we thought 
it could be improved but I welcome the rest of the Bill�  I hope at some stage we can look back, 
perhaps in the review period, and make amendments in line with some of our concerns�

14/02/2017ZZ00200Senator  Ivana Bacik: I wish to repeat how strongly I support this section and section 25, 
which we extensively debated on previous occasions in the Seanad�  I am listening carefully to 
what colleagues say, particularly those who did not have an opportunity to speak in the previous 
Seanad�  I hope those who have expressed doubts have looked at the justice committee report 
from June 2013, which was a report of the entire committee and was unanimously accepted on 
a cross-party basis�  It did consider decriminalisation and all other models of regulation and re-
form�  We were asked to do so by the Minister for Justice and Equality at the time, Alan Shatter�  
The report sets out quite fairly the cases for and against the various models and in conclusion 
recommended we adopt a model of criminalisation of the purchaser and decriminalisation of 
the seller and of the related offences of loitering and soliciting�

I listened to Senator McDowell’s contribution�  He raised quite a number of points that I 
would characterise as red herrings and clichés�  In objecting to section 25 and the premise on 
which it is based, he spoke about the propensity for blackmail or so on but the same argument 
could be made in respect of any criminal offence�  I do not suppose Senator McDowell recom-
mends we decriminalise possession of drugs, for example�  Possession of drugs offences also 
lend themselves to such extortion or blackmail�  The Senator’s argument is not a reason, in my 
view, to object to the section; it is a spurious argument�  He also raised the argument that these 
offences relate to a private sphere�  Arguments of privacy will have been well rehearsed in this 
debate but one should recall that privacy arguments were also used against criminalising marital 
rape and domestic violence�  There are times when privacy rights must be read in the broader 
context of exploitation of power imbalance, to which Senator Higgins referred earlier�  There 
is a broader context of power imbalance and exploitation�  It is from this perspective that I ap-
proach this legislation, and it is the basis on which I support the legislation�  Senator McDowell 
also referred to the fact that legislation such as this might drive prostitution underground�  This 
was something we canvassed directly with the proponents of the Swedish model when we went 
to Sweden and met with those arguing for it here�  The point they made, which is a very prac-
tical one, is that prostitution, like drugs offences, cannot be driven so underground that users 
cannot access it�  It must be accessible so that clients can access prostitution�  Prostitution is by 
its nature clandestine, as drug sales are, yet there must be a way in which prostitution is avail-
able and accessible to clients.  As one Swedish police officer put it to us, if it is available and 
accessible to clients, it is also accessible to police�  However, it is legislated for�  It is also-----

14/02/2017ZZ00300Senator  Michael McDowell: Is the Senator suggesting it should be available?

14/02/2017ZZ00400Senator  Ivana Bacik: I did not interrupt Senator McDowell�  Senator McDowell sug-
gested that, in some way, the sellers of sexual services who are not currently criminalised would 
become criminalised under this legislation but that is not the case�  In fact, the seller will be 
decriminalised�

In respect of his argument on aiding and abetting, Senator McDowell referred to the Petty 
Sessions (Ireland) Act but one could also simply ask whether the Director of Public Prosecu-
tions could prosecute for conspiracy in that sort of situation, simply using the common law�  The 
answer is clear and is addressed in the response of the Joint Committee on Justice, Defence and 
Equality to questions raised by the then Minister for Justice and Equality, former Deputy Alan 
Shatter, in 2013�  All of this information is accessible on the Oireachtas website�  The committee 
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issued a response to the Minister in November 2013, where we pointed out that the Constitu-
tion permits the Oireachtas to take a view on social policy issues and on a relationship such as 
that between the seller and purchaser of sex�  There is an inherent imbalance of power in such 
a relationship and, on social policy grounds, the Oireachtas is entitled to legislate so as to make 
one party to what may be seen, in some quarters, as a consensual transaction criminally liable 
and not the other�  Indeed, we have the MD (Minor) v. Ireland judgment of the Supreme Court 
of 23 February 2012 in which the court upheld the criminalisation of under age intercourse for 
a boy but not for a girl�  We did deal with that issue at the time�

When one looks at the legislation and the section we are currently debating, one sees that 
subsection (a) amends the 1993 Act specifically to decriminalise the person who is loitering or 
soliciting for the purpose of offering services as a prostitute�  That is an important change that 
clearly reflects the view of the Oireachtas to date in getting the legislation to this point, which is 
that this is a relationship that is not equal�  It is a relationship of exploitation and one in which 
one party can be viewed as the exploited party and is, therefore, not to be criminalised�

In terms of the arguments in favour of the legislation made at committee, which we accepted 
and which formed the basis of our recommendations, having received 800 submissions and held 
a series of public hearings, we found prostitution to be widely available across Ireland, highly 
organised and highly profitable.  We also found that it was highly exploitative and largely con-
trolled by organised crime businesses�  We heard from women who were engaged in prostitu-
tion and women who had left it�  We heard from women who were in favour of the Swedish ap-
proach and from those who were against it�  We found that women were entering prostitution in 
Ireland at a young age; many were under 18 and many were trafficked into prostitution.  Senator 
McDowell has spoken about that�  The vast majority of prostitutes here are pimped�  I asked a 
question of one witness at the committee who was arguing for a decriminalisation model and 
who spoke of herself as an independent escort and someone who was not pimped�  I asked her 
how many prostitutes she would be representative of and she said in the region of 15% to 20% 
of those involved in prostitution.  That was her analysis and it is a pretty low figure, although 
the Kelleher report and other research conducted in Ireland would suggest that it is a rather in-
flated one.  Nonetheless, the view we took was that the Oireachtas would be entitled to legislate 
to protect the vast majority of those engaged in prostitution who are pimped and exploited in 
this way�

Those who dispute this approach end up either arguing for full decriminalisation or defend-
ing the status quo and saying that we should not make this change�  I must say, as someone who 
worked in criminal practice for many years and represented women on prostitution charges, that 
the current Irish model of regulating prostitution is deeply flawed.  It is based on a very outdated 
notion of nuisance�

14/02/2017AAA00200Senator  Michael McDowell: I agree with Senator Bacik on that�

14/02/2017AAA00300Senator  Ivana Bacik: I am glad Senator McDowell agrees because it is indefensible�  The 
current law on prostitution is indefensible�  The vast majority of those appearing before the 
courts are people who are selling sex, usually women, who are the most visible and the most 
easily targeted by gardaí�  They are, of course, prosecuted for the offences of loitering, solicit-
ing and a failure to move on and so forth�  The model for regulating prostitution is based on a 
view of prostitution as a public nuisance, the visible manifestation of which must be controlled�  
That is utterly ineffective in terms of tackling demand or protecting the women involved�  It 
makes the conditions under which they work appalling and it further ensures that they are vic-
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timised and subject to victimisation by gardaí, who, quite understandably, are prosecuting them 
because that is the basis of the law�  The focus of the current law is to regulate supply but this 
is manifestly not working�  Anyone who has read our report or seen any of the investigative 
programmes on RTE about prostitution will be clear on that point�  It is manifestly not working�

The Swedish model is no longer just a Swedish one because there are now similar laws in 
France, Norway, Iceland, Canada and Northern Ireland�  There is a movement internationally 
to change the focus of prostitution law�  The basis of the Swedish approach is gender equality�  
It is seeking to tackle the exploitation inherent in the prostitution relationship and to put out a 
declaratory message to the public about the nature of prostitution as inherently exploitative�  It 
also, of course, has a very practical effect in that it tackles demand�  Again, looking at the evi-
dence from Sweden, we see that it has had great effect in reducing the incidence of trafficking 
into Sweden because it tackles demand�  Unlike any other law that we have tried in Ireland to 
date, it seeks to tackle the purchaser or the client and in that way, it is a practical approach�  I 
would argue, as did the committee in 2013, that it is potentially a much more effective approach 
to tackling prostitution�  Will it abolish prostitution?  Probably not, just as drug prohibition laws 
did not abolish drugs or murder laws do not abolish murder�  There is a point to be made in that 
regard and those who suggest that this law will not make prostitution go away are missing the 
point�  It is clearly effective in reducing demand and, therefore, reducing the incidence�  That 
is what we have seen and that is the basis upon which similar laws have been introduced in 
other countries�  I will not go on because we spent extensive time on this point in the Seanad 
previously�  However, I would say that this legislation has very widespread support�  A range of 
NGOs that provide front-line services to women, particularly those from migrant communities 
who are vulnerable and who have been exploited, are strongly supportive of the Bill�  Indeed, 
they have taken the initiative in pushing for this legislation over many years�  It really is long 
overdue�

14/02/2017AAA00400Senator  Lorraine Clifford-Lee: I agree with much of what Senator Bacik said�  I, too, 
was quite disturbed by some of the comments that have been made�  Many of them had classist 
undertones�  I refer to remarks about robbing pieces of silver on the way out the door, about 
people having nice houses and involving stereotypical images of prostitutes as individuals who 
are just on the make�  Such comments really disturbed me�

Blackmail can work both ways�  Vulnerable people who engage in prostitution are often 
blackmailed for the rest of their lives�  Their lives are as valuable as anybody else’s�  I would 
have great concerns about the comments that were made on blackmailing�  In terms of the com-
ment about the young lad up from Kerry, it is right and proper that he should face consequences�  
We should see the purchase of sex as abhorrent and not something in which anybody who 
wishes to progress in life should be engaging�  He is not just some innocent bystander, led astray 
by a 30 year old woman�  We should be shifting society to a place where it sees prostitution as 
abhorrent, just like drink driving has become in recent years�

Reference was made to the Swedish model and Northern Ireland was also mentioned�  I do 
not know too much about the situation in Northern Ireland but I do know that the legislation 
there was only introduced two years ago�  It may take some time to see its full effect in terms 
of a reduction in demand�  That is what this Bill is all about, namely, reducing the demand for 
prostitution�  We need people to feel that there is a huge risk involved in paying vulnerable in-
dividuals for sex�  I do not think anyone engages in prostitution unless he or she is vulnerable�  
That vulnerability may be the result of trafficking, poverty or a combination of both.  Nobody 
who has grown up enjoying the opportunities that many of us have enjoyed would engage in 
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prostitution�  It is not compatible with contemporary values, as I said earlier�  It is also a serious 
barrier to gender equality�

Some of the arguments presented during this debate are quite shocking�  The argument on 
privacy rights expressed by Senator Bacik was quite right and I fully agree with her views on 
that�

14/02/2017AAA00500Senator  Niall Ó Donnghaile: Where does one start?  I will tell the House who I feel sorry 
for in this instance�  It is Senator Conway�  The Fine Gael team voted to allow that drivel we just 
heard and then ran away and left the poor Senator and the rest of us to sit here and endure it�  It 
is not as disrespectful, however, as what we heard in the first contribution.

14/02/2017BBB00200Senator  Marie-Louise O’Donnell: On a point of order�  It is an argument which the Sena-
tor might not agree with but he should get on with his own�

14/02/2017BBB00300Senator  Niall Ó Donnghaile: That is certainly not a point of order�

14/02/2017BBB00400Senator  Marie-Louise O’Donnell: Get on with your own�

14/02/2017BBB00500Senator  Niall Ó Donnghaile: I will tell you what-----

14/02/2017BBB00600Acting Chairman (Senator John O’Mahony): The Senator should speak through the 
Chair�

14/02/2017BBB00700Senator  Niall Ó Donnghaile: I will make this point through the Chair�  I note I have been 
asked to speak through the Chair while others have not�

14/02/2017BBB00800Senator  Marie-Louise O’Donnell: Argue the argument�

14/02/2017BBB00900Senator  Niall Ó Donnghaile: I will afford the Acting Chairman that courtesy while I am 
being shouted at from a number of positions�

14/02/2017BBB01000Acting Chairman (Senator John O’Mahony): Senator Ó Donnghaile, without interrup-
tion�

14/02/2017BBB01100Senator  Niall Ó Donnghaile: It takes a lot for me to be flabbergasted.  As other colleagues 
alluded to, some of what we heard during the first contribution really did that, if not go beyond 
that�  It was supreme in not just its ignorance of many of the issues pertinent to this question but 
in its nuanced divergence from many of the issues relating to this legislation�  While admitting 
I do not have the wily legal, legislative or oratory skills of Senator McDowell, I only wish I 
could defer to some of the groups in the Gallery to speak on my behalf and, more importantly, 
on behalf of the people we are trying to protect, support and empower with this legislation�  For 
me and Sinn Féin, the fundamental core of this legislation and this issue is about human rights 
and the protection and safety of people�  It should come as no surprise that Senator McDowell 
in his contribution would run against the grain of progressive thinking in this State�

Much like Senator Clifford-Lee, I took issue with some of the specific nuances raised such 
as the case of the 18 year old from Kerry�  I do not know what Senator McDowell has against 
people from County Kerry�  It might be telling of an underlying argument that there were 
continual numerous references to a lonely woman availing of a gigolo in a hotel�  There was a 
careful dance and a swerve�  We were told by Senator McDowell that he would not take lectures 
about the exploitation of women because he knew it all and had been told it all�
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If he is aware of the awfulness which exists in that scenario but argues against this legisla-
tion, then he is defying logic�  It is beyond my realm of understanding�  We are talking about an 
industry which is the monetary equivalent of, if not worth more, than Coca Cola and McDon-
ald’s�  It is happening on the streets of Dublin, Belfast and in the rural laneways and byways all 
over both jurisdictions on this island�  If we can do anything which empowers people to actively 
stop this and protect the people being trafficked into both states who are being violently raped, 
abused, exploited, mistreated, then we have an obligation to do that�

By no means did I want to turn this into an overtly emotive debate - it will always be an 
emotive one - which focuses simply on clichés�  I want to see this legislation come into being�  
I appreciate people will have different opinions�  Their view is that this legislation will not as-
sist people�  My view is that it will save lives and protect women�  The reality is, despite the 
pictures painted earlier, it is women, by and large, who are the victims of sexual exploitation 
and prostitution�

Not playing these situations down, but I found it immeasurably strange that we had another 
imaginary story of a young girl at university who went into prostitution to help pay for her 
education�  Does that not have exploiting someone’s disadvantage and economic poverty at its 
very core?  As if someone would say, “I will just go and prostitute myself�”  Maybe the young 
lad from Kerry or the lonely husband whose wife is away on business wants to avail of this 
student’s services, but by no means should we criminalise that girl�  It should be the person 
who is exploiting that girl’s economic disadvantage and the situation in which she finds herself 
who should be held responsible�  That is at the core of this legislation�  It is about apportioning 
responsibility�  Without simplifying it, that is fair enough�

Senator McDowell and others referred to the law in the North�  It is in its infancy, with only 
18 months since it came into being�  While there have been no prosecutions, I understand sev-
eral cases are going through the system�  Running parallel to this, which thankfully I read about 
more frequently, are cases of women being rescued�  Again, these are women who have been 
trafficked, abused and subjected to some of the most horrific unimaginable treatment.  While 
by no means is that law perfect, it has made a significant change.  I am confident and will do 
everything in my power to ensure it actively delivers for those in need�

In the North, the relevant Departments were required to develop a strategy within ten months 
of the legislation coming into being which would introduce a programme of assistance and sup-
port for those seeking to leave prostitution, in recognition of the barriers faced by people who 
want to exit prostitution�  The same should apply in this jurisdiction�

Senator Clifford-Lee referred to those who exploit prostitutes, finding themselves in court 
and how that impacts and affects the rest of their lives�  Senator McDowell offered a scenario 
in which we should hang our heads in shame and feel guilty that we have presumed to hinder 
and stop the professional aspirations of an 18 year old from Kerry�  I do not know how much 
he views the lonely old housewife having career aspirations but that is what he told us to think 
of in this instance�  When this legislation is going forward, it will not be those people I will be 
thinking of, with the greatest respect to them�  I am not a reactionary, or a Daily Mail reader or 
someone who believes in actively criminalising and haranguing people who do certain things�  
With this legislation, when the people who are actively exploiting, raping, abusing and traffick-
ing women find themselves in front of a court - not the young lad from Kerry - then I will not 
leave this Chamber with my head hanging in shame�  Instead, I will hold it high on that day�



Seanad Éireann

74

14/02/2017BBB01200Senator  Rónán Mullen: I was not one bit disturbed by Senator McDowell’s comments�  
I commend him for making his case with passion and to the best of his considerable abilities�  
I listened carefully to what he said and read his article in The Sunday Business Post�  In fact, 
he made his case so well, he almost convinced me on occasions�  What I do not like, however, 
is the parliamentary trolling that goes on when people sense they have someone in the minor-
ity and they will seize the high moral ground�  There was a very unpleasant tone of that in this 
Chamber tonight.  New Senators who were elected or appointed to this House for the first time 
last year should consider that without Senator McDowell’s initiative, they would have not had 
a chance to comment at such length on this important legislation�

I am very glad to see this day�  I am pleased this legislation is before the House�  I commend 
the various Deputies and Senators who were involved in considering it at the justice commit-
tee over recent years�  I am thinking in particular of the current Minister, Deputy Zappone, 
and Senator Bacik.  I will take a little credit by mentioning that I was probably the first person 
in this House to push strongly on this issue.  Since I was first elected to the Seanad in 2007, I 
have listened carefully to the arguments made by real heroes like those involved with Ruhama, 
who go out onto the streets to work with women, in particular, who are involved in prostitution 
and to offer them support, advice and assistance�  They see this issue with great passion and 
through the lens of their deep experience about what prostitution involves in our society�  The 
encouragement I took from such people inspired me to propose amendments to the human traf-
ficking legislation to seek to criminalise purchasers of sexual services.  However, the political 
establishment was not with me at the time�  Government Ministers told me laughingly in the 
corridors that students were making pocket money out of this industry�  I was made to feel like 
I was a troubled little nanny�  The reality is that people’s views and values on this issue have 
shifted�  We have seen an expansion in various countries of the legislative model that was led by 
Sweden�  It is now being adopted in other countries, as Senator Bacik has pointed out�

I still think there is a lot of philosophical incoherence on this issue, even among those who 
support the model of criminalising the purchaser of sexual services�  Those who are talking 
about issues like power relationships and gender equality, which are important in themselves, 
are not actually getting to the nub of the issue�  Part of the problem these days is that we do 
not get back to basics by asking ourselves what law is about�  Law is about promoting and 
protecting the common good and seeking to protect vulnerable people, in particular�  It is about 
doing enough to achieve those goals, but not doing too much so that we end up unnecessarily 
encroaching on human freedom�  The law always has to strike a balance between the promotion 
of the common good and the protection of human freedom�  That is why all of us here, includ-
ing myself as the first and perhaps the strongest advocate of the criminalisation of the user, 
have to listen with respect in the first instance to what Senator McDowell has to say.  There are 
potential anomalies, contradictions and difficulties that have be reconciled.  We cannot scoff at 
his example and say it is too extreme�  We need to consider whether this potential downside of 
the legislation is justified by the good we are seeking to achieve.  It seems to me that this would 
be a much more genteel and logical approach to the legislation before the House this evening�

14/02/2017CCC00200Senator  Marie-Louise O’Donnell: It would be more dignified.

14/02/2017CCC00300Senator  Rónán Mullen: Roughly speaking, we can talk about three categories of people 
who will be affected by this legislation, the first of which comprises those who avail of so-
called sexual services by purchasing them�  Those who provide such services fall into the other 
two categories�  Everybody agrees that pimps and controllers, who comprise the second cat-
egory, should be criminalised and they will continue to be criminalised under this Bill�  If we are 
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to examine with honesty the vulnerability of the third category - those who supply the service 
themselves, often in circumstances of extreme vulnerability - we have to look beyond the sim-
ple issue of consent in the moment�  People often come to prostitution against a background of 
sexual abuse, familial abuse, drug abuse, severe financial deprivation and human desperation.  
The proposed law seeks to recognise the context in which prostitution takes place in our society 
and to lessen the evil�  I found myself in disagreement with Senator McDowell when he said 
that while he would be concerned to hear whether prostitution had come to an end in Northern 
Ireland, he did not want to hear about the experience in Sweden�  I disagree with him because 
there is a need to look at the evidence�  The evidence we are looking for is not the elimination 
of crime�  Laws against crime reduce crime, but they never eliminate it�  I have been trying to 
make this point for years in the context of the eighth amendment of the Constitution�  People tell 
us that abortions go on anyway, which is something we know�  All sorts of other tragic events 
happen�  Sometimes the law brings down the incidence of the problem�  I happen to believe 
that is true in the case of criminalising the purchaser of sexual services�  It will help to make 
this country a colder house for traffickers.  I think we need to rediscover some of the words that 
were at the heart of the address made to the UN General Assembly by the new UN Secretary 
General, António Guterres, but which have not been mentioned during this evening’s debate.  I 
refer to the concept of human dignity�

14/02/2017CCC00400Senator  Marie-Louise O’Donnell: Hear, hear�

14/02/2017CCC00500Senator  Rónán Mullen: The idea of human dignity can unite people coming from disparate 
backgrounds, including people who come from a strongly feminist persuasion who approach 
this issue through that philosophical or ideological lens�  As everybody here probably knows, the 
origins of Ruhama are rooted in the good work of certain religious congregations that have been 
focusing on the issue of human dignity�  Human dignity is a concept that can unite all people of 
goodwill�  The question we should be asking ourselves as friends this evening is whether this 
law will protect human dignity more than it will hurt it�  I would argue that it will do so because 
it will inhibit trafficking.  I believe it will decrease the incidence of prostitution.  We have to be 
courageous enough to say that what is at stake here is not the power relationship between men 
and women, but the relationship between men and women in our society�  We want to promote 
attitudes that are not conflictual or exploitative, but which are gentler and respectful.  I will not 
get into talking about Ryan Tubridy and “The Late Late Show” last Friday night because I did 
not see it, thankfully�  I believe it was a tremendously crass piece of television�

14/02/2017CCC00600Senator  Catherine Noone: It was desperate�

14/02/2017CCC00700Senator  Marie-Louise O’Donnell: It was crude�

14/02/2017CCC00800Senator  Rónán Mullen: Nonetheless, it got people tweeting quite a lot�  I mention this 
because it is closely related to the point I am making in so far as it shows how quickly a tipping 
point can be reached that results in the exploitation of others�  The exploitation of others - and 
it is mainly women who get exploited - is at the heart of prostitution�  I was very impressed 
by a column written by Breda O’Brien in which she asked what young girl grows up with the 
aspiration of being in prostitution�  I would like to conclude by making two pleas�  I appeal for 
the abolition of phrases like “sex worker” and “prostitute” because they sanitise people in one 
case and stigmatise people in the other case�  We should talk about “people who are engaged in 
prostitution” as something sad and regrettable that we need to work to end�  I would also like 
to appeal for the question of whether this legislation might have unforeseen consequences to 
be taken very seriously�  If Senator McDowell is right in what he says about the decriminalisa-
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tion of the activities of one party and the criminalisation of the activities of the other party, that 
is not an argument for failing to criminalise the purchaser and the desirability of criminalising 
the user stands�  It is an argument for revisiting this issue and we should always be open to a 
discussion on it�  The unforeseen and unhappy consequences raised by Senator McDowell need 
to be considered�  Perhaps they should be considered after 9 p�m� this evening to enable us to 
see whether this legislation needs to be tweaked to address them in some way, or whether this 
is simply something we need to review on an ongoing basis into the future�

14/02/2017DDD00100Senator  Alice-Mary Higgins: Are other Senators indicating, because it will affect how 
long I will speak for?

14/02/2017DDD00200An Leas-Chathaoirleach: There is one more after the Senator, Senator Martin Conway�

14/02/2017DDD00300Senator  Alice-Mary Higgins: I will try not to take too much time�  I would like to speak on 
one or two of the specific concerns raised by Senator McDowell and by my colleague, Senator 
Ruane, and then I will come to why I have reached the position of supporting the criminalisa-
tion of the purchase of sex.  I want first to address the question raised about aiding and abetting.  
Currently, no prosecution has taken place of the purchaser using the argument that they were 
aiding and abetting�  We have some precedent to look to which suggests that it would be un-
likely that it would be used when we effectively flip the balance of criminality in this case.  The 
background shows that this argument has never been used to prosecute purchasers, who may 
have been seen as aiding and abetting under the previous situation�

I also wanted to address------

14/02/2017DDD00400Senator  Michael McDowell: It was not an offence for the woman to take money in the 
past�

14/02/2017DDD00500Senator  Alice-Mary Higgins: I was speaking in terms of solicitation�  I will keep going as 
I am very limited in my time�  I have much less time than Senator McDowell�

14/02/2017DDD00600Senator  Michael McDowell: I am sorry for interrupting�

14/02/2017DDD00700Senator  Alice-Mary Higgins: I also wanted to speak on the question, which the Senator 
raised, of the fetish�  It is not something that someone suffers with�  People have fetishes and 
that is all very well and fine, but it is very important in areas such as sadomasochism that there 
is mutual desire and very clear lines in terms of consent�  It is more important in those areas 
because of the potential damage that may come about�  That is the question�  It needs to be mu-
tual and needs to be looked at in that regard�  This Bill overall is very sex positive�  The consent 
legislation is positive and allows for people to agree and engage�  It looks to consent and the 
question of consent being ongoing�

There are two things that are going to happen as a result of this legislation in regard to where 
prostitution is still taking place, and we acknowledge that it will still take place�  First, there 
will be a shift in the balance of power, which Senator Mullen spoke about�  It is important, and 
it important to discuss it�  My esteemed colleague, Senator Ruane, and I have debated this issue 
and have come to slightly different positions because I believe that this legislation will shift 
the balance of power in situations where prostitution is taking place�  This is because it moves 
towards a situation whereby the person taking the risk is the person purchasing sex�  Where 
previously there was no sanction, there is now the potential of sanction for that person�  That 
strengthens the situation of power�
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I disagree strongly but respectfully with Senator McDowell in respect of the vulnerabilities 
which he has seen and described�  I see that the balance of vulnerability currently sits with the 
person who is selling sexual activity or is receiving money in respect of sexual activity�  If we 
look to the evidence of it, we see a level, some 68%, of post-traumatic stress disorder amongst 
those selling sex, whereas the person purchasing has a clear choice�  Research from the Dutch 
police found that over 50% of those working in legalised brothels were involuntary workers.  
They were not necessarily all victims of trafficking but suffered other forms of pressure and ex-
ploitation�  The balance of exploitation and vulnerability absolutely sits with them�  I heard very 
strong and important testimony from groups like Chrysalis, the Sex Workers Alliance Ireland 
and others, who spoke about the vulnerabilities of those currently engaged in prostitution�  We 
need to be clear on where the balance of power actually is at the moment�  It is my belief that 
this Bill will tilt that�

There is a second thing happening�  First, there is a new criminal sanction for the person 
who is purchasing sex, but this legislation also reaffirms consent and makes it very clear that 
consent can be withdrawn at any point�  There are two protections coming through in this leg-
islation and two points which will strengthen the hand of the person who is giving consent�  I 
want to speak about a couple of the phrases that were used in terms of the impact of this�  One 
was the idea of the life ruined�  This is language which has been used against consent�  Senator 
Clifford-Lee put it very eloquently when she said that all lives have value�  The damage prosti-
tution causes in terms of post-traumatic stress and other issues has been very well documented�

I am conscious that I have many points and I wish that I had the length of time that we had 
been allocated�  I did abstain on the guillotine so I would have liked a little more time on this�  
I want to speak on a couple of other specific points.  I will be brief as my time is nearly up and 
I will pass to Senator Conway in a moment�  I support this Bill because I believe those who 
purchase sex should be prosecuted�  Ultimately, they are supporting an exploitative, violent, in-
ternational and highly lucrative business worth tens of millions, a business which both benefits 
from and contributes to gender and economic inequality and also to the marginalisation of those 
who are LGBTQ in our society�  I genuinely believe that prostitution is a contributor to this as 
well as something that benefits from these societal problems which need to be addressed.

As Senators we are not allowed to put forward amendments in respect of resources but I 
pledge that I will be pressing for and expecting action in respect of resources�  We need to have 
resources, as was highlighted by my colleague, both to prevent those who are vulnerable enter-
ing prostitution and to assist those seeking to exit�  We need to bring this to the Joint Commit-
tee on Social Protection�  We need to look at the provision of health services�  I recognise that 
demand and reduction of demand is one part, and that is what is being addressed here, but there 
is also a need to address the other range of supports which are required�

I welcome the review�  I recognise there are concerns and I would regret if the review were 
to be amended away or removed, as Senator McDowell sought to do�  A review will allow 

us to understand how this is being prosecuted�  The Senator has spoken about his 
hypothetical scenarios but it will be good in three years if we can look to what has 
happened in terms of prostitution�  I particularly welcome that the review looks at 

the safety and well-being of the persons who are engaging in sexual activity�  It is welcome that 
this is central to it�  I apologise for not leaving Senator Conway much time�

14/02/2017DDD00800An Leas-Chathaoirleach: He has a minute or two left�

9 o’clock
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(Interruptions).

14/02/2017DDD01000Senator  Alice-Mary Higgins: I have many other points that I would like to make but I will 
put them aside�

14/02/2017DDD01100Senator  Rónán Mullen: Will there be a time extension?

14/02/2017DDD01200An Leas-Chathaoirleach: No�  Unfortunately, the order of the day stands�

14/02/2017DDD01300Senator  Martin Conway: As somebody who was, with Senator Bacik and others, a mem-
ber for five years of the Joint Committee on Justice and Equality, I worked extensively on the 
report�  I came down very much on the side of what is being proposed�  That was after many 
hours of consideration�  I respect Senator McDowell and the arguments he has made, which 
might be well intentioned but I do not agree with them�

There was a “Prime Time” television programme about three or four years ago, produced 
by a gentleman, whose name, I think, was Paul O’Brien, that showed that prostitution was a 
systematic, well-organised and dangerous business involving the most vulnerable people in 
society�  It showed there were a small group of highly organised criminals making tens of thou-
sands a week by regularly transferring innocent, young and mostly foreign girls from one town 
to another�  It was shocking, upsetting and very distressing�

As with all legislation that comes to this House, and Senator McDowell knows this well, 
if issues arise, they can be addressed and the legislation can be tweaked�  That is why we have 
an Oireachtas, because laws change all the time�  He has painted scenarios about young men 
coming up from the country and their lives being ruined and issues of blackmail�  If, in the 
fullness of time, these scenarios present themselves, if people are blackmailed and if blackmail 
becomes an unintended consequence of this legislation, we can deal with that�  This legislation 
has been on the political circuit for some time now and we owe it to the most vulnerable people 
in society to enact it and to ensure, as my colleague has rightly said, that the resources are put 
in place to ensure the lives of the people who need this most will be improved�  The unintended 
consequences can be dealt with if they occur�It is new in Northern Ireland, but it is working in 
other countries�  The arrangements in those countries are not perfect, but they are a damn sight 
better than what we have here�

14/02/2017EEE00200An Leas-Chathaoirleach: As it is now 9 p�m�, I am required to put the following question 
in accordance with the order of the Seanad of this day: “That section 25 is hereby agreed to on 
recommittal, the Bill is hereby received for final consideration and the Bill is hereby passed.”

14/02/2017EEE00300Senator  Martin Conway: It is customary to welcome the passing of a Bill�  I would like 
to take this opportunity to acknowledge the role played by our former colleague, Máiría Cahill, 
who is in the Gallery, on this Bill when she was a Member of this House�

Question put and agreed to�

14/02/2017EEE00500An Leas-Chathaoirleach: When is it proposed to sit again?

14/02/2017EEE00600Senator  Martin Conway: At 10�30 a�m� tomorrow�

The Seanad adjourned at 9 p�m� until 10�30 a�m� on Wednesday, 15 February 2017�


