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————

Chuaigh an Cathaoirleach i gceannas ar 10.30 a.m.

————

Paidir.
Prayer.

————

Business of Seanad.

An Cathaoirleach: I have received notice from Senator Paschal Donohoe that, on the motion
for the Adjournment of the House today, he proposes to raise the following matter:

The need for the Minister for Arts, Sport and Tourism to provide an update on the policy
to amalgamate the National Gallery, the Museum of Modern Art and the Crawford Gallery
and the plans, if any, he has for legislation to achieve same.

I have also received notice from Senator Fidelma Healy Eames of the following matter:

The need for the Minister for Transport to confirm how secure the funding for the western
rail corridor is and to outline the timeframe for implementation of same.

I regard the matters raised by the Senators as suitable for discussion on the Adjournment and
they will be taken at the conclusion of business.

Order of Business.

Senator Donie Cassidy: The Order of Business today is No. 1, Criminal Procedure Bill 2009
— Committee Stage (resumed), to be taken at the conclusion of the Order of Business; No. 2,
Labour Services (Amendment) Bill 2009 — Committee and Remaining Stages, to be taken at
the conclusion of No. 1 and resume at the conclusion of No. 3, if not previously concluded;
and No. 3, Mental Health (Involuntary Procedures) (Amendment) Bill 2008 — Second Stage
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Order of 2 December 2009. Business

[Senator Donie Cassidy.]

(resumed), to be taken at the conclusion of No. 2 but not before 5 p.m. and to conclude not
later than 7 p.m. The business of the House shall be interrupted between 1.30 p.m. and 2.30 p.m.

Senator Frances Fitzgerald: Yesterday we saw one news media organisation claiming it had
an exclusive on the Government’s approach to the budget — there would be a 10% cut in child
benefit and a 5% cut in all social welfare payments. On the same day we saw the possible
strike being averted, which I welcome, and a new proposal on unpaid leave being made. I have
a number of questions on these issues.

It appears a briefing on the budget was given to one media organisation, which is in sharp
contrast to the announcement made on the taking of unpaid leave. Is the aim of this kite flying
exercise and media briefing to test backbench and Independent Member opinion? With regard
to the proposal on unpaid leave, last week we saw the impact a one-day strike could have
on public services, with the cancellation of outpatient appointments and hospitals struggling
desperately to catch up. It appears the Government is now proposing staff in the public sector
take 12 days unpaid leave. Serious questions which should be debated in this House arise about
the impact of such a proposal on services. Front-line staff are already stretched in trying to
provide a service. We do not want the wrong decisions to be made, as we must keep our
international credibility in managing the public finances.

I am concerned also about the proposed 10% cut in child benefit which is used to help every
family in the country. Many payments under the umbrella of child benefit are used to meet
child care costs. I ask that the Minister be invited to the House today to discuss the matter. I,
therefore, propose an amendment to the Order of Business to continue the discussion on these
serious issues.

Senator Maurice Cummins: Hear, hear.

Senator Joe O’Toole: In the past few weeks I have spoken on a number of occasions about
the possible outcome of the negotiations in Government Buildings. The two main objects for
everybody are to reduce the public sector pay bill by \1.3 billion and decrease the number of
public sector personnel by 15,000. It seemed as if they were two impossible objectives but now
it appears the Government has managed to convince the social partners on all sides that this
will be done. It seems clear also that there will be agreement.

I will make two clear points. Reducing public sector numbers by 15,000 will have an impact
on services and require the remaining staff to increase productivity and work longer or smarter.
A reasonable question was raised by Senator Fitzgerald but how will this proposal work in the
education sector which appears to be receiving attention? Every year approximately 10,000
primary teachers take a five-day course during their summer holidays. In return, they are
entitled to three privilege days during the course of the year. In other words, they give up
50,000 days and are entitled to 30,000 back during the course of the year. In our experience
spanning decades teachers never take more than two thirds of the leave to which they are
entitled. As has been noted in the House, for the first one, two or three days of sick leave,
schools are not entitled to bring in a paid substitute. I give this information in order that
Members can understand schools are structured to deal with the occasional absence of individ-
ual teachers. This will have to happen if the arrangement takes effect. It is not the ideal — I
do not love it — but it is not new or novel.

Nobody has said how the public sector will work with 15,000 fewer staff. This is the first time
we have seen anybody try to make it work smarter. I do not know if it will work but there is
an outline of the process. The Government has taken the first step towards reducing the size
of the public sector which will try to work with fewer staff. This is what all parties have asked
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Order of 2 December 2009. Business

for. The Government will save money and the strike has been averted. Pupils will not lose out
and parents will not be discommoded but the service will be uninterrupted. There will be a
reduction in public service numbers and we will arrive at the beginning of public sector reform.

This process squares a circle that in the past month or two people said would be impossible
to do. The way forward is very difficult and it is a little unfair to call it a climb-down. Staff
who would work for ten or 12 days without being paid did not see it that way last night when
I spoke to them.

Senator Alex White: I am not sure about the particular media outlet which was briefed by
the Government and I am interested in hearing more about the matter. It is interesting to read
reports in newspapers which in the past stated — perhaps hoped — the public service unions
would be beaten. They are now leading with headlines that the Government has caved in to
the public service unions. It cannot be both; in my view, it is neither. One newspaper has stated
trade union leaders were jubilant last night about this agreement. That is fanciful; the union
leaders certainly do not look jubilant in the photograph carried beside the article.

Senator Jerry Buttimer: They never do.

Senator Alex White: They have no reason to be jubilant and they are not looking for jubi-
lation. They are not looking for humiliation and defeat either, which appears to be what some
commentators and politicians want. It seems the only way some think we can make progress is
through confrontation, with people being beaten and shot down. I do not agree with this or
see it as the way forward for the country or the public service. As somebody who absolutely
supports the need for radical reform in the public service, I know that nobody in his or her
right mind believes it can be achieved in two weeks of negotiations. How could all of the issues
we have debated here be addressed in such a short time? It is nonsensical or daft to suggest
that was possible. There was no cave-in and the trade unions have not won a famous victory.
In one newspaper report a trade union group describes what happened yesterday as “the great-
est betrayal in the history of the Irish trade union movement”. Which is it? My party has called
for negotiations with a view to reaching agreement. Yesterday’s developments represent a small
but welcome advance. It is only an interim measure, not a solution to the problem and I do
not know if it will work.

Senators Fitzgerald and O’Toole may be right in raising questions about how the 12 days
unpaid leave proposal will work. Perhaps in a couple of years we will describe them as the 12
days of Christmas 2009. We do not know how the proposal will work. The idea should be
considered further and thrashed out in the next couple of weeks. Do we want confrontation or
to make progress? People must decide what they want: do they want to see people beaten or
do they want to see a national recovery effort involving all of the people in order to see a turn-
around of our current economic position? For that limited reason, yesterday’s developments
are welcome. In the Labour Party we have argued that the public sector pay bill must be
reduced. Serious efforts should be made to achieve this without cutting basic pay. The interim
agreement seems to suggest this is possible. However, I do not know if it will ultimately be
possible to reduce the public sector pay bill without cutting basic pay but I hope it will. This
represents a small step forward in that regard.

Senator Dan Boyle: Most Senators will welcome the agreement with the social partners on
how we can address the immediate budgetary position. It is an agreement to help us meet the
\4 billion adjustment the Minister for Finance will address in the other House next week and
which we in this House will have another opportunity to debate. I agree with Senator Alex
White in his contention that it is an interim measure and an exercise to meet the immediate
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[Senator Dan Boyle.]

problem of a \4 billion adjustment. We must be conscious that in documentation sent to the
European Commission we committed to a further \4 billion adjustment next year and the
following year. There shall be adjustments until 2014. On that basis, we can only see today’s
agreement as an interim measure and must constantly examine the cost of the public service
in terms of wages and the numbers working within it. The adjustment we will be making on 9
December will only be one of three or four to be made in subsequent budgets. On these
grounds, we can only welcome the fact that there is some agreement and a sense of reality
entering the wider public debate on our difficult budgetary position. We cannot avoid forever
the more difficult decisions that lie ahead.

Senator Paul Coghlan: I second the amendment to the Order of Business. I agree with other
Senators that nobody wants confrontation, but we are entitled to know more. While this may
be an interim measure, there must be more to it because it seems to leave us at least \500
million short in the plan to cut \1.3 billion from the public sector wage bill. It is only an interim
measure and we hope it will work, but we are in the dark as to whether it will. Thank God,
however, there will not be a strike tomorrow.

As Senator Fitzgerald said, we must have some concerns with regard to the impact of this
measure on services, particularly education. It was good to hear Senator O’Toole outline how
we may be able to get around some of the problems. Health is a more serious area of concern
and I look forward to hearing what the Leader has to say on the issue. It is important that in
taking this route we allow——

An Cathaoirleach: Has the Senator a question for the Leader?

Senator Paul Coghlan: Of course. Will the Leader explain to us how the unpaid leave system
will work? What will happen in the case of good patriotic workers who continue to work?
Some people do not want to be out of work and will be willing to continue working and take
the hit — just as everybody in this House and the other are taking a hit. We must all put our
shoulders to the wheel. No-one can stand aside from the national effort. I understand there is
a provision that people can defer the unpaid leave and obtain holidays in lieu down the line.
Perhaps the Leader will explain how this will work. Does this mean we are getting into a never-
ending deferral of the situation? We need more detail on the issues and for that reason, I
second the amendment.

Senator Labhrás Ó Murchú: I salute the trade union movement because it has demonstrated
the maturity and responsibility we have come to associate with it through the years. In the bad
old days, it was the trade union movement that stood up on behalf of the most vulnerable
sections of society. As a result, we had the Celtic tiger period. Without the trade union move-
ment, that would not have happened. I see what is emerging from the negotiations as an
exercise in responsibility which will help ensure confrontation can be avoided. If we look back
on the record of this House over the past several months at some of the many constructive
comments made here, we will see many of our concerns reflected in what is now emerging
from the negotiations. If we did not achieve the result we now seem so close to achieving, what
would the alternative have been? It would not only have meant confrontation, but also loss of
jobs. It would also have undermined any possibility we had of making progress. We are all
aware of the crisis we are in and have discussed it here at length.

We should also salute the Government and not just with regard to this issue. If the word
“compromise” is not central to every effort made, we will not succeed. We are all aware of
and have met the different lobby groups. If we are to find any cohesion in the future, we must
be prepared to look at our own position. We have all said it is necessary to have individual
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sacrifices. In many ways, these individual sacrifices are inculcated in the representative groups
involved in the negotiations. Many of those here have called for a return to social partnership.
We have had virtual social partnership over the past couple of weeks and I would be very
surprised if we did not return to full social partnership in the future, which is precisely what
we want.

When we talk about a victor, we are not talking about trade unions, employers or Govern-
ment. The country will be the victor. As legislators, that must be our main concern.

Senator Feargal Quinn: I wish to propose an amendment to the Order of Business, namely
that non-Government motion No. 39, No. 21 on the Order Paper, be taken without debate
before No. 1.

I found yesterday’s debate very interesting and compliment the Leader on having that
debate. A pre-budget debate eight days before the budget makes a great deal of sense. I am
not sure I understand how we can stand up today and debate it again. However, as Senator
Fitzgerald said, there has been a development with the publication in one medium of the results
of the agreement yesterday.

I was rather honoured by Senator Alex White yesterday who referred to my thoughts as
being fanciful. That is quite a compliment to me. I hope Senator White does not mind me
returning the compliment by saying his thoughts today were a little fanciful. I am concerned
by some of the details regarding the 12 days unpaid leave. Senator O’Toole said those 12 days
could be spread over a number of years. Senator Fitzgerald spoke earlier about the importance
of international credibility. I have a concern about international credibility with regard to the
deal it appears was made yesterday. As I was coming to work this morning I heard someone
on the radio speak about a company in the private sector whose employees took two weeks
unpaid leave last year. However, they got paid unemployment benefit during those two weeks
and came out better than they would have done. I would like my mind to be put at rest. I
would like to know this will be a win situation for the State and it will save \1 billion, or
whatever it expects to save, on the basis of agreeing to unpaid leave.

I have a concern about the service we will get if we are so overstaffed that we can do without
the 12 days of work. I do not understand this. I have some grandchildren at school in France
and have met some of their teachers there. They cannot understand the education system here
and the number of days and hours worked in teaching in Ireland. I also have a huge concern
with regard to the number of appointments that had to be cancelled when we had just a one-
day strike last week. If it is such a benefit to have 12 days off, would it not have been better
to have 12 days strike and save the money on that basis? I ask this with tongue in cheek.

Senator Alex White: That is fanciful.

Senator Feargal Quinn: Yes it is. I have a serious concern about the situation if we do not
get international recognition that we are taking the necessary tough steps. If we say we must
avoid confrontation at all costs, we will do ourselves damage, the amount of money we will
have to continue to borrow and pay interest on will continue for years to come and we will not
get out of our difficulty.

Senator Jim Walsh: We had a good debate on the budget yesterday. For the next week and
beyond the main topic of discussion for people will be the budget. Nobody here is certain of
what exactly has been agreed in the discussions. There are reports in the newspapers that there
will be a pay cut of 7% or similar, which I think is too low, plus 12 days unpaid leave. If it is
a case of unpaid leave with no pay cut, we are fudging the serious challenges facing the country.
If that is the case, we are letting down good civil and public servants throughout the country.
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[Senator Jim Walsh.]

Many of these people have talked to me about the situation. They work hard but they have
told me they cannot take the already generous holidays they have because of the workload. To
add 12 unpaid leave days to that achieves nothing for them. They expect and anticipate a pay
cut and if we avoid that — for whatever reason — we are in a serious situation.

Senator O’Toole spoke earlier about 15,000 people and it seems the 12 days would equate
to losing approximately 15,000 or 17,000 people in the public service. McCarthy already men-
tioned cutting the public service by 17,000. This brings us to 34,000. However, I think we need
to reduce numbers in the public service by between 50,000 and 60,000 people. Within the past
11 years public service numbers have increased by 150,000. It would be nice to think we could
sustain that, but we cannot. I know of public service offices where the staff in them have no
work to do. I have heard that from people working in the same area of those public services.

I can give an example from my area of public servants in the health services being entitled
to go home if there is a power cut. A power cut occurred in a building they were sharing with
others at 2 p.m. The generator was switched on and power returned but they were told the
rule is if the ESB cuts the power, the workers are entitled to leave and so they went home.
There is no place for this action in any organisation and particularly not in the public service
given the serious difficulties facing this country.

11 o’clock

Senator Fidelma Healy Eames: I am genuinely concerned that this move by the unions to
propose 12 days’ unpaid leave for public servants is a financial exercise, a stroke of the pen

that will work outside. It will work fine in theory but not in practice. I ask the
House to consider the impact on children and on their classroom education which
could be monumental. I disagree with my colleague, Senator O’Toole, on this

issue. I am a teacher who qualified in the mid-1980s and who benefited from those three days’
personal leave arrangements. Whenever one of us teachers needed to take personal leave, it
meant mayhem for the other teachers because my 35 children had to be put in on top of other
teachers’ classes. With three days’ personal leave, sick leave which is now not covered by
substitution and now 12 days’ leave on top, a teacher could genuinely be absent for up to 20
days a year.

Senator Jim Walsh: They could take those days in July and August.

An Cathaoirleach: No interruptions, please Senator. We do not want a Second Stage speech
on that matter. We want questions to the Leader.

Senator Fidelma Healy Eames: I beg the indulgence of the Cathaoirleach.

An Cathaoirleach: The Senator should not mind my indulgence. It is questions to the Leader.

Senator Fidelma Healy Eames: I wish to know from the Leader whether there has been a
buy-in by principals and teachers on this issue. Unless there is agreement from front-line staff,
this will not work and it is our children who will be hurt. There will be a lowering of standards.
Ireland does not rank against the top countries in the OECD. We are just hanging in there
about average. Other countries such as Finland are investing in their teachers. I have a great
difficulty with this proposal. I support the Fine Gael amendment to the Order of Business that
this matter be discussed because the practicalities of the proposal will affect our children’s
education and this is my concern.
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Senator Brian Ó Domhnaill: I refer to what has been said about the negotiations between
Government and the trade unions over the past 48 hours. I join other Senators in welcoming
the discussions and the commitment from the trade union movement to discuss with Govern-
ment the seriousness of the situation. However, I seek clarification to ensure these proposals
will not have detrimental effects on public services. I welcome the fact that strike action will
not take place tomorrow and public services will be provided tomorrow. Many local authorities
and departmental sections are under pressure currently to provide the services and a cut of 12
days in such areas may have a detrimental effect. I am not suggesting this would be the case
but I seek clarification on the effects.

Foilsíodh an plean 20 bliain don Ghaeilge an tseachtain seo caite ag an Aire Gnóthaí Pobail,
Tuaithe agus Gaeltachta. Leagtar amach straitéis ann 20 bliain idir na Ranna Rialtais i dtaca
leis an Ghaeilge ar fud an oileáin agus cuirim fáilte roimh an tuarascáil sin a thabharfaidh
todhchaí láidir don teanga, chan amháin sa Ghaeltacht ach ar fud an Stáit.

I welcome this 20-year strategic plan for the Irish language. I ask for a debate on that
document as soon as possible and on the role of the Oireachtas Joint Committee on Arts,
Sport, Tourism, Community, Rural and Gaeltacht Affairs, of which Senator Ó Murchú is a
member. The first step would be to feed the moltaí or recommendations back to that committee
and to the Minister. I hope that, subsequent to the work of the committee, this House would
have an opportunity to discuss the document ahead of the Minister making any further
decisions based on recommendations from the committee.

Senator Phil Prendergast: With regard to the proposal for 12 days’ unpaid leave in the public
service I wish to comment on how it would operate in the nursing profession where there is a
policy of summer closures in different hospitals, specifically in South Tipperary General
Hospital where nurses routinely take unpaid leave and often at the end of a period of maternity
leave. Therefore, this arrangement is already in operation in many places.

I was forced to cancel some of my clinics because of the flooding which continues to be an
horrific experience for many people around the country. I met many clients who are very
concerned at any intention by Government to cut child benefit as it will mean the difference
between working and not working for such people. It is well documented that an unemployed
person is more costly to the State than a person who continues in employment. The decision
to stay working can hinge on as small a sum as \10 or \15. It has been proven by research that
each unemployed person costs the State \20,000. I do not regard this proposal about child
benefit as being progress and it will affect disadvantaged people.

I ask for a debate on a report in today’s newspaper which shows a 70% drop in the times of
waiting for operations. I am being parochial in this regard but this statistic is not the case in
the south east as yet because no one I meet in my clinics has experienced any lessening in
waiting times. I suggest this drop only applies in Dublin or the bigger centres or the centres of
excellence or whatever one wishes to call them but it has not reached the sunny south east
just yet.

Senator Paschal Donohoe: Like my colleagues, I wish to refer to the discussions that took
place in Government Buildings last night and I have some questions for the Leader. Many of
my colleagues have pointed out that these are interim measures and that nobody knows
whether they will work or what their effect will be. It is bit late now for such questions. The
discussions have been going on in different forms for the past six to 12 months. The difficulties
faced by our economy are very well flagged in the OECD report. It is very late in the day for
people to be standing up and saying they do not know whether these measures will work and
that these are only interim measures. A person facing a cut in child benefit will know the effect
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[Senator Paschal Donohoe.]

this will have on his or her income. A young person facing the effect of a reduction in social
welfare and dole payments knows the effect this will have. Nobody is saying to these people
these will be temporary or interim measures and we do not know what the effects will be.

I have two questions for the Leader. From what I have gathered from the media, people are
saying there will be a 5% cut for everybody. Where is the equity in such a proposal? Does it
mean that a person on \125,000 a year and another person on \25,000 a year will both face
the same percentage cut? Where is the fairness, equity or justice, in such a proposal?

I heard people on “Morning Ireland” saying this will be a temporary cut. Nobody represented
by these people believes this, whether these are union leaders or politicians. We know the
difficulty we are facing is much deeper, more permanent and more structural. As much as I
welcome ambiguity at times and know the role it plays in politics, we need clarity not just for
the international markets but also for our own people. The consensus that has ill-served our
country over the past three or four years is at grave danger of being repeated. I am terrified
that not just the Government but everybody sitting around the table has bottled it.

Senator Rónán Mullen: I second Senator Quinn’s amendment to the Order of Business.
When that debate took place last year I was very pleased at the support which came from
different sides of the House for that particular Bill. I would be hopeful if at some future date
it is discussed in the House that we may have more support from both sides of the House and
that people might like to join me in proposing the Bill.

An bhféadfainn a rá maidir le cúrsaí Gaeilge go dtacaím go huile agus go hiomlán leis an
méid a dúirt an Seanadóir Ó Domhnaill? Is fiú lua go bhfuil lá oscailte ag Conradh na Gaeilge
inniu maidir le tuairisc McCarthy agus mholfainn do mo chomhghleacaithe dul trasna an bhóth-
air agus dul i mbun cainte leis na daoine ansin.

It is good that a number of the unhelpful recommendations in the McCarthy have been set
at nought by the 20-year strategy for the Irish language, which is welcome. It would also be
good, as Senator Ó Domhnaill said, if people’s proposals on the strategy were discussed by the
Oireachtas Joint Committee on Arts, Sport, Tourism, Community, Rural and Gaeltacht Affairs
and forwarded to the Minister for Community, Rural and Gaeltacht Affairs.

With regard to the emerging deal between the Government and the unions, while it is uncer-
tain, I sincerely hope the Government is not fudging the issues. Pay cuts have to be part of the
plan to get the economy back in order and the budget back in balance but pay savings at the
price of productivity cannot be a good idea. This is not the way to go but I am conscious we
are all making comments in a vacuum with great uncertainty. Let us hope the Government
continues to recognise these challenging times require big, brave decisions, not compromises
that could fatally undermine the recovery strategy.

Senator Jerry Buttimer: Will the Leader invite the Minister for Finance and the Taoiseach
to the House to discuss this so-called agreement? It is a classic Irish solution to an Irish problem
with obfuscation and confusion. I am sure the Leader will agree we have a Taoiseach who talks
like Rambo and acts like Bambi while Mr. McLoone could not run FÁS, yet he can govern the
country. Where are we going? Many questions need to be answered. For example, what are
the implications for public services, the public and the budget? It is appalling that the Govern-
ment cannot govern at all. The deal illustrates the fact that the Government has no coherent,
joined-up plan. Does the Leader agree the sooner we have a general election to give a Govern-
ment a mandate to govern the country, the better?

I refer to the upcoming budget. I have made a request to the Leader on numerous occasions
because I am concerned that Ireland, as a sporting nation, will not be at the races and will be
uncompetitive, which cannot be allowed to happen. The Minister for Arts, Sport and Tourism,
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the Irish Sports Council and the Federation of Irish Sports must have a plan to fund our high
performance athletes and sports for London 2012. I welcome the deal between the GAA and
the GPA which provides for recognition of the GPA. It was a good day for Irish sport. Irish
sport deserves to be treated with respect by Government but that has not happened this year.
The Minister for Arts, Sport and Tourism got rid of the sports capital programme while sports
funding in general was cut. If we are serious about sport and those involved, a plan must be in
place which should be matched by Government funding in order that the tricolour can be
raised aloft in London and national pride restored.

Senator Maria Corrigan: When is it proposed to resume the debate on the Multi-Unit Devel-
opments Bill? Has a date been agreed for the debate requested by a number of colleagues
regarding domestic violence? Would it be possible to hold it before the end of the session?

I refer to the comments of colleagues on next week’s budget. We do not have sufficient
money for the next few years. The budget will represent an incredible challenge to the Govern-
ment but if it cannot exempt people on welfare from cuts and the impact of the budget, then
under no circumstances can any other sector of our community be exempt. I agree with col-
leagues that the challenge in the budget will be to achieve the most equitable solution while
minimising the impact on the most vulnerable sectors of our community.

Senator Nicky McFadden: I welcome the deferral of the strike but, unfortunately, outpatient
appointments and elective procedures scheduled for tomorrow were cancelled and, sadly, there
is no time to reschedule these appointments. It is fortunate for the parents of schoolchildren
that they do not have to take a day off work.

I am concerned about how under-resourced our health service has become. Today’s news-
papers reported on the 17% increase in breast cancer deaths in the State while yesterday a
significant report by St. James’s Hospital highlighted a striking increase in the incidence of
HIV-AIDS. I seek an urgent debate on how the health service is being resourced. I refer, in
particular, to Mullingar Hospital which has been subject to numerous bed closures. I have
asked repeatedly for the Minister for Health and Children to be invited to the House and she
has not attended. Why is that? When will she be in?

Senator Ivana Bacik: I join colleagues in welcoming the deferral of tomorrow’s proposed
strike. Following a bleak week, flood waters are receding just as the prospect of a strike has
receded but we are still facing into the appalling vista of the budget next week. I would like a
debate on a number of public services that are likely to be cut in the budget, especially those
relating to early childhood care and education. We are opposed to the expected cut in child
benefit. Along with a number of other Members, I was present at the launch of Start Strong,
which was formerly the Irish Childcare Policy Network. It put forward persuasive policy papers
on the need for investment in early childhood care and education. The Government is not
willing to make such investment and we need a debate on how best to target funding in that
area, just as we need to ensure child benefit is not cut.

I also seek a debate on the third level sector which is likely to face even more cutbacks.
Students’ unions, particularly those in the Dublin Institute of Technology and Trinity College
Dublin, have highlighted the severe effect of registration charges and the repeated increases in
this charge. Such charges are fees in all but name. Other colleagues, notably Senator Healy
Eames, have raised the issue many times. The disimprovement in facilities for students at the
same time as the registration charge is increasing means we need a proper debate. Trinity
College students have raised the way in which the registration charge is being spent.

Senator Rónán Mullen: And UCD.
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Senator Ivana Bacik: NUI students have also raised this. The money is not being spent on
improved student facilities. Debates are needed on funding for the third level sector and early
childhood education. I have called for a debate on early childhood education many times and
I would like it to be taken as a matter of urgency.

Senator John Hanafin: Many colleagues have referred to the proposed deal between the
public service and the Government. I would like a debate on this issue when it is finalised. The
Taoiseach said no deal would happen unless public services remained unaffected. The deal is
predicated on public services being maintained at their current high level. However, the public
service has stepped up to the mark and I hope there is a deal. Whether it is through the pension
levy or the unpaid leave proposal, the public service is playing its part well in our current
circumstances. There is a great deal of criticism of different functions of the public service,
politics and the church. The majority of people want to do their work conscientiously and well,
whether they are in banks or wherever, and it does not serve us well to make broad statements
about the church. They are not the church; they are the antithesis of what the church is and
what it should be. Similarly, there are excellent public servants in the public service and I hope
this deal goes through so that we may all benefit in these difficult times until we see better
times. The Government is spending hours, days, weeks and months to ensure the current
budget is fair. That is all we can ask of it.

Senator Donie Cassidy: Senators Fitzgerald, O’Toole, Alex White, Boyle, Coghlan, Ó Mur-
chú, Quinn, Walsh, Healy Eames, Ó Domhnaill, Prendergast, Buttimer, Donohoe, Bacik and
Hanafin welcome that the strike has been called off. I welcome the good news and wish the
talks and future deliberations well. The majority of people want to see as many jobs maintained
as possible. Wages are not the be all and end all anymore; it is about having a job, having
something to do and being able to make a contribution. Next Wednesday I will propose on the
Order of Business that the House adjourns at 3.30 p.m. until 6 p.m. to allow colleagues to
attend the budget debate. The House will return at 6 p.m.

Senator Buttimer was anxious to know when the next election will be held. My best guess is
May 2012. The last thing the country wants is a general election because it we had one, we
would have two.

Senator Alex White: It is the last thing the Leader wants.

Senator Rónán Mullen: There is constitutional provision for an extension.

Senator Donie Cassidy: I say this from my vast experience, having gained this over quite a
long time. We need unanimity in respect of the challenges. Some \4 billion must be cut in the
budget and however this is done we must protect those who are vulnerable in our society. I
agree with colleagues’ serious concerns about certain areas. Senator Quinn proposed an amend-
ment to the Order of Business, seconded by Senator Mullen, regarding motion No. 39, No. 21
on the Order Paper, and I agree to the amendment. Senators Ó Domhnaill and Mullen wel-
comed the 20 year plan for the Irish language proposed by the Minister for Community, Rural
and Gaeltacht Affairs, Deputy Éamon Cuív. I understand this will be presented to the
Oireachtas committee for its views.

Senator Prendergast referred to child care benefits and I agree with much of what she said.
We realise that in the past few years child care benefits have quadrupled. I welcomed that
on many occasions here. Regarding the issue of waiting lists, I will pass on her concerns to
the Minister.

I agree with the sentiments of Senator Buttimer that we should do everything we can to
prepare our athletes for London 2012. We should do anything that will lift the spirit of the
nation so that we are proud of the talents on the island. They should be given equal opportunity
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with everyone else in the world. I concur with his good wishes and congratulations to everyone
in the Gaelic Athletic Association and the GPA in respect of reaching agreement.

Senator Corrigan referred to the Multi-Unit Developments Bill. I will update the House on
this matter tomorrow morning. It is at an advanced stage. We fully support Senator Corrigan’s
views on domestic violence. I have no difficulty in doing anything I can to enhance the call by
the Senator. Senator McFadden called for a debate on health. I have no difficulty in having
the Minister for Health and Children come to the Chamber but we will leave it until after the
budget. The social welfare Bill will be discussed the week after the budget.

Senators McFadden and Glynn and I speak in unison when doing everything we can to
enhance the Midland Regional Hospital, Mullingar. The figure of note is that in 2006 the
Midland Regional Hospital, Mullingar received \54 million and in 2009 it received \64 million.
Major investment has been made in the hospital. Some 19,000 patients were treated in the
hospital last year, which augurs well for the future of the hospital. Our concern is to ensure
that nothing interferes with that. I agree with the Senator’s sentiments in this respect.

Senator Nicky McFadden: Beds are closed.

An Cathaoirleach: Senator Fitzgerald has proposed an amendment to the Order of Business:
“That statements on the budget strategy be taken today.” Is the amendment being pressed?

Senator Frances Fitzgerald: Yes.

Amendment put.

The Seanad divided: Tá, 18; Níl, 24

Tá

Bacik, Ivana.
Bradford, Paul.
Burke, Paddy.
Buttimer, Jerry.
Coghlan, Paul.
Cummins, Maurice.
Donohoe, Paschal.
Fitzgerald, Frances.
Hannigan, Dominic.

Níl

Boyle, Dan.
Brady, Martin.
Butler, Larry.
Carroll, James.
Carty, John.
Cassidy, Donie.
Corrigan, Maria.
Daly, Mark.
Ellis, John.
Glynn, Camillus.
Hanafin, John.
Keaveney, Cecilia.

Tellers: Tá, Senators Maurice Cummins and Nicky McFadden; Níl, Senators Camillus Glynn
and Diarmuid Wilson.

Amendment declared lost.
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An Cathaoirleach: Senator Quinn has proposed an amendment to the Order of Business,
“That No. 39, motion No. 21 be taken without debate before No. 1.” The Leader has indicated
he is accepting the amendment. Is the amendment agreed to? Agreed.

Order of Business, as amended, agreed to.

Stem-Cell Research (Protection of Human Embryos) Bill 2008: Leave to Withdraw.

Senator Feargal Quinn: I move: “That, notwithstanding anything in Standing Orders, leave
be given to withdraw the motion, ‘That the Bill be now read a Second Time,’ and that the Bill
be withdrawn.”

Question put and agreed to.

Criminal Procedure Bill 2009: Committee Stage (Resumed).

NEW SECTION.

Debate resumed on Amendment No. 18:

In page 10, before section 7, but in Part 2, to insert the following new section:

“PART 3

NOTICE OF CERTAIN MATTERS TO BE GIVEN TO VICTIMS OF CERTAIN
OFFENCES

7.—(1) An Garda Síochána shall give a victim to whom this section applies notice, as soon
as practicable of—

(a) every release on bail (if any) of the person accused of the offence or, as the case
requires, the offender, and

(b) any terms or conditions of a release of that kind—

(i) that relate to the safety and security of the victim or of one or more members of
his or her immediate family or of both, or

(ii) that require the accused or offender not to associate or not to contact the victim
or one or more members of his or her immediate family, or both.

(2) In this section, release on bail includes a release on bail—

(a) until the hearing of proceedings,

(b) during an adjournment of proceedings,

(c) until sentencing, and

(d) until determination of an appeal against conviction or sentence.”.
—(Senator Eugene Regan).

Senator Eugene Regan: The purpose of these amendments is to take account of the position
of victims of crime and to provide them with legal representation. Amendment No. 18 refers
to the information given by the Garda Síochána to victims of crime in terms of early release
on bail and the terms of such release. Amendment No. 19 refers to information in respect of
parole and the notice of prosecution for breach of conditions of release, the way in which this
information would be provided and the notice of discharge, leave of absence or escape of an
accused or offender and the way in which he or she would be notified. There is also an amend-
ment in respect of deportation and provision for the appointment of a representative to receive
these notices. The other provisions are in the same vein and are designed to ensure the victims
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of crime receive the requisite information in respect of the convicted person. This is in accord
with the basic EU framework decision on the standing of victims in criminal proceedings. We
are trying to enhance the position of victims of crime and to provide them with reasonable
information in all circumstances.

Senator Ivana Bacik: I support Senator Regan’s amendments. Earlier, we debated other
amendments concerning the treatment of victims. At that stage the Minister stated in his view
it was not appropriate to place those in statutory form. I anticipate he may take the same view
in respect of these amendments and I am conscious that some of the provisions are already
carried out in practice, notably, that an investigating or prosecuting garda tends, where possible,
to try to give victims notice of the release of accused persons on bail or following a term of
imprisonment. However, it is important these measures are placed in statutory form because
research carried out on the treatment of victims within the criminal justice system shows that
victims wish to be kept informed and notified. I have carried out some research in this area as
well. It is of particular concern to victims when an offender or alleged offender is released on
bail or following sentence but the victims are not informed. There have been some very distress-
ing situations in which victims have seen the person who assaulted them on the street but were
not aware of their release from prison. It is very important to have a statutory requirement
that victims are kept notified of the release or deportation of offenders. Another aspect of the
amendments relates to the appointment of a victims’ representative. This puts in place what
occurs in practice in many cases whereby a victim support person accompanies the victim to
court. Many groups throughout the country provide court accompaniment services to victims.

Yesterday, I remarked on the Order of Business that I was part of a Joint Committee on
Justice, Equality, Defence and Women’s Rights delegation that visited the new criminal courts
complex on Parkgate Street. I put on record in the presence of the Minister how impressed the
other members of the delegation and I were with the new facilities offered there and I congratu-
late the Courts Service in this regard. In particular, we were very impressed by the new facilities
for victims or vulnerable witnesses, who are now to be kept separate from the public. Excellent
facilities are provided for these people, especially for child witnesses. It is a very important and
practical support offered to victims and witnesses in the Dublin area. However, it is also
important victims throughout the country are given notice by the Garda in cases where
offenders are being released such that they are not taken by surprise or caused distress if they
see someone on the street whom they understood was in prison.

Minister for Justice, Equality and Law Reform (Deputy Dermot Ahern): For a moment I
expected to witness the political equivalent of a lunar eclipse because I thought Senator Bacik
was going to compliment the Minister for the criminal courts complex and for the fact that he
and his predecessors have been able to find the resources for it.

Senator Eugene Regan: That would be too much.

Deputy Dermot Ahern: It was a PPP, a public private partnership, process and next year we
will make the first down payment. The Minister has been able to find the resources to meet
the repayments.

Senator Ivana Bacik: Perhaps I was too stingy with my compliment.

Deputy Dermot Ahern: I accept the Senator’s comments. The Courts Service was not the
only body responsible for that tremendous building which will stand the test of time and which
will represent the modern day equivalent of the Four Courts.
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[Deputy Dermot Ahern.]

I will read from my speaking note in respect of amendments Nos. 18 to 31. It is important
to put on record my views such that on Report Stage and in the other House my views will be
set down. It is important for the preparation of further stages of the Bill to do this.

However, before I do so I refer to the implementation of the EU framework decision
referred to by Senator Regan. I share the Senator’s commitment to improving the services
victims can expect to receive from our criminal justice agencies. I am committed to ensuring
we have the systems in place to deliver the best possible support for victims. If we are to remain
relevant there must be regular reviews and an enhancement of the systems. In this regard I
refer to the Justice for Victims initiative which I launched last year, which was the genesis of
this Bill. I also refer to the establishment of the victims of crime office within my Department,
the commission for support of victims of crime and the review of the victims’ charter. These
are examples of the initiatives I have taken in the past 18 months since I became Minister.

We must aim for a more effective means of delivery of services. I favour the legislative
approach when it is the most effective, efficient and appropriate means available. The Bill
bears testament to my commitment to introduce legislation when necessary and appropriate.
However, I am also impressed by the effectiveness of the voluntary service providers and the
suitability of the services they provide. We have an obligation to support and assist these
organisations. However it is the personal commitment and dedication of the organisations that
contribute to their success. I fear that many of these attributes would be lost if we interfered
too much and reduced the scope of voluntary effort. In particular, I would be concerned that
a statutory framework for all the services would impose a rigidity and result in a loss of much
that is good in the current approach. I am committed to supporting the organisations to which
I refer and the targeted, high quality services they provide for specific categories of victims.
These groups articulate the needs of their clients. By channelling our resources through them,
we are avoiding bureaucratic logjams and maximising value for money. We are also ensuring
victims obtain a service which is tailored to their needs.

I am pleased to inform the House that since 2005 the Commission for the Support of Victims
of Crime has provided \5 million for more than 50 voluntary bodies which support the victims
of crime. The commission which operates independently under the aegis of my Department
places special emphasis on funding services that assist victims in court. I mention this as a very
good example of targeted services.

The Senator will understand, therefore, I cannot accept his belief that legislation is necessary
in order to secure the delivery of the notification services mentioned in amendments Nos. 18
to 23, inclusive, or the elaborate mechanisms foreseen in amendments Nos. 24 to 29, inclusive,
with regard to the appointment of representatives. I accept that, even in the absence of legis-
lation, there must always be a general policy or framework. The victims’ charter provides such
a framework. Since it was first published almost a decade ago, the charter has provided the
impetus for the development of new services and highlighted the benefits of co-ordination
within an overall framework. It has shown itself to be very effective. Like most things, however,
it requires periodic review. As stated, I have arranged for such a review to take place and hope
to be in a position to publish the revised charter in the first quarter of 2010. Where possible, I
wish to improve the implementation of the existing charter provisions and discover where new
provisions might usefully be added. With that general approach in mind, I will now comment
on the amendments.

The amendments under discussion can be split into two groups. The first group, comprising
amendments Nos. 18 to 23, inclusive, and 30 and 31, focuses on the provision of information
for victims and facilitating communication between victims during certain criminal justice pro-
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cedures such as those related to bail and parole. The notification proposals would certainly
result in victims being given a great deal of information on offenders. However, have victims
been asked whether they want such an arrangement to be put in place? I am not aware of a
demand for such a statutory-based service. Knowing that the offender has been convicted and
sentenced is enough for most victims because it represents closure. Regular updates would, in
many cases, be an unwelcome reminder. I prefer the current system, under which the victim
initiates contact with the victim liaison services of the Garda Síochána or the Irish Prison
Service and makes the decision that he or she wishes to be informed of significant developments
in the investigation of the offence or the detention of the offender. Under this system, victims
are contacted in writing or by telephone at the appropriate times.

I am also concerned about the resource implications of the amendments. Amendments Nos.
18 to 23, inclusive, would place responsibility for ensuring victims were given notice of several
issues — ranging from bail proceedings to the deportation of offenders — by the Secretary
General of the Department of Justice, Equality and Law Reform. Giving effect to these pro-
posals would require another layer of bureaucracy. While that would be of doubtful value, we
must also wonder if victims, as a group, would be better served than they are under the current
arrangements. The services and procedures of the Court Service, the Garda Síochána and the
Irish Prison Service would be channelled through the Department as opposed to dealing
directly with victims, as is the current practice.

I also note that the amendments do not distinguish between serious and less serious offences.
Realistically, this is a factor which must always be taken into account. I might be sympathetic
to the proposals if they added to the quality of the current services. However, I am of the view
that they would not provide any tangible improvement to these services. I do not need to
remind the House of the severe restriction on resources. Any increase in resources must be
matched by a solid and measurable return for that investment.

Amendments Nos. 19 and 30 provide for victims to be notified of parole board hearings and
allowed to make submissions to the board or the Minister. It is proposed that any submission
made to the board be made available to the offender. I have a number of concerns about this
proposal. In the first instance, it would place a statutory requirement on a body which has no
statutory basis. The board’s principal function is to advise the Minister on the administration
of long-term prison services. The board, by way of recommendation to the Minister, advises
on a prisoner’s progress to date and on how best to proceed with the future administration of
the sentence. The final decision in this regard lies with me, as Minister.

The parole board has discretion to exclude the views of the victim from a prisoner’s dossier
on the grounds of potential negative implications for the safety and security of that victim. The
amendments tabled by the Senator — apart from still permitting a victim’s address to be with-
held — seem to remove this discretion. The effect might be to expose the victim to associates
of an offender in his or her local area and deny confidentiality in respect of the written sub-
mission, with all of the consequences that might flow therefrom. I am sure that, on reflection,
the Senator might agree that this might not be a desirable outcome.

Amendment No. 21 might have implications for the procedures operated by the Irish Prison
Service. It would provide for prior notification to be given to victims when an offender was to
be detained in hospital. Advising victims about a prisoner’s movements might not in many
cases be consistent with good management or security policies. It would be impossible to safe-
guard the integrity of the information once it was given to another person. A prisoner remains
under the control of the prison authorities while he or she is incarcerated. I suggest, therefore,
that there is something of an added risk to victims as a result of the fact that the offender
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might be in hospital. Having balanced the potential security risks against the limited added risk
of escape, I do not propose to accept the amendment.

Amendments Nos. 23 and 31 which relate to providing victims with notice of the deportation
of offenders strike me as unnecessary. The Immigration Act 1999 sets out the procedures
relating to the sentencing of foreign nationals, including the possibility of deportation on
release. The Immigration, Residence and Protection Bill 2008, currently before the Oireachtas,
is the appropriate instrument in respect of which this matter should be raised. The Bill, a
consolidation measure, is a comprehensive and single statement of the law on immigration. I
do not want to begin unravelling the approach taken in that Bill by making separate provision
in one area even before it is enacted.

Amendments Nos. 24 to 29, inclusive, provide for an elaborate and complex arrangement
which would cover the appointment, functions and termination of appointment of representa-
tives of victims who would receive the proposed notifications for which the Senator’s earlier
amendments provide. I am uneasy about these proposals which lack safeguards and oversight.
I wish to mention a few obvious areas of concern in this regard. If adopted, the proposals to
which I refer would give a third party specific statutory rights in respect of personal information
from both victims and offenders. We would need to evaluate this from a data protection per-
spective. The proposals do not specify any vetting processes to which the nominee should be
subjected. Provision is not even made in respect of a good character condition. The latter is
the least that should be expected of someone whom it is proposed should, on behalf of victims,
make submissions on very sensitive matters to parole boards and during deportation processes.

12 o’clock

It is clear that the proposed amendments are grounded in the relevant EU framework
decision, particularly Article 4 thereof. Ireland has implemented the framework decision
through several legislative measures and the victims’ charter. Article 17 of the framework

decision which deals with implementation states, “Each Member State shall bring
into force the laws, regulations and administrative provisions necessary to comply
with this Framework Decision”. According to the framework decision, it is, there-

fore, permissible for Ireland to implement it, at least in part, through administrative means.
The European Commission has stated it cannot assess the extent or degree of implementation
in the absence of legislation. It has also made the point that legislation demonstrates the degree
of commitment on the part of the national authorities to supporting victims. These are reason-
able points. However, we have in place a wide range of legislative measures aimed at supporting
victims and these work well. The fact that they are spread over many years and different
statutes does not mean they are less effective or important.

I return to my basic point, namely, that solutions and support need not always require legis-
lation. We have a strong level of voluntarism and strong family and community networks. I am
happy to build on these pillars and continue to support them in their excellent work. For the
wide variety of reasons to which I refer, I do not propose to accept the amendments.

Senator Eugene Regan: The Minister’s reply is predictable, particularly in the context of our
previous discussion on the matter. There is no question that the victims’ charter is comprehen-
sive. If its provisions are implemented in an effective manner, the charter can go a long way
towards meeting the needs of victims in being provided with information and involved in the
criminal prosecution process.

I welcome the fact the Minister has indicated the victims’ charter will be reviewed in 2010
because, in many cases, we have a voluntary code and a voluntary system of implementing
policy but ultimately, it requires legislation in order that the provisions and policies are effec-
tively implemented. This may come to that.
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In regard to the EU Commission and the point about the commitment to implement the
provisions of the framework decision, that is the basis on which the amendments tabled by
Fine Gael are premised. I do not suggest in tabling these amendments, nor does the framework
decision suggest, that information is forced on victims. In all cases, it is premised on the victim
wishing to receive and requesting the information, which is the subject matter of the proposed
amendments. This would only arise in the case of serious crime. I stand by the amendments
and believe we need victims’ rights established in legislation. These amendments are designed
to do that. That procedure is more in conformity with the requirements of EU legislation than
the purely voluntary code the Minister proposes. A review of that code is welcome and we will
see at that stage whether victims of crime are satisfied that it is proving effective. I stand by
the amendments tabled.

Deputy Dermot Ahern: Without going over the area again, having been in this office for
more than 18 months, I see very clearly why, in the context of the Lisbon treaty, we decided
to ask for particular arrangements in the justice and home affairs area, especially in regard to
criminal law. That shows clearly we have a very distinct type of legal system which is very
different from that in mainland Europe. In the framework decision and the discussions on a
revised framework decision in this area, which are ongoing, it is quite clear the EU Commission
takes this into account.

The most recent discussion on this issue was at the Council of Europe in Brussels in July.
One of its conclusions was to call on the Commission to support by all suitable means member
states in their efforts to make sure victims of crime can benefit from decisions taken at EU
level and, if appropriate, proceed to put forward the relevant legislative proposal and other
measures. It clearly acknowledged that this can be done by a suite of legislative and administra-
tive measures.

It would be wrong if the impression was to be given from what Senator Regan said that
there is nothing on a statutory basis in regard to the protection of victims. There is and as I
said, it is contained in much legislation enacted over a long period of time. The statutory
provisions are in place to protect victims. I refer to the success of the victims’ charter, and not
only the one issued by my Department. One should look at the various initiatives taken in
other areas. I compliment the Garda Síochána on fulfilling the victims’ charter by having its
own victims’ charter and procedure in regard to notification of victims, which is very well set
out. The Garda family liaison officers keep victims’ families informed of the progress of serious
investigations. The Prison Service also has a number of initiatives in this area, including the
Prison Service victims’ liaison officer. It is important to note these services are provided on an
opt-in basis.

Some families do not want to be notified and want closure, and I know this from my examin-
ation of files in regard to recommendations from the parole board. Other families want to be
notified and, as much as possible, their considerations must be taken into account.

Prison is about rehabilitation and trying to get people who have committed heinous offences
to reform. Hopefully, when let out having served their sentences, prisoners would be able to
go back into society without committing crimes again. I see from the many files with which I
deal that there are people in jail serving very long sentences, and deservedly so. It is also clear
from some people’s rehabilitation and remorse and regret about the crimes they have commit-
ted and from the assistance they have received from their families, that they will not commit
crime again because they have learned a very salutary lesson. It is important some cognisance
is taken of that.

Victims must have as much notification as they require. The present system is more than
satisfactory. Leaving aside the issue of resources, which is important, what would worry me is
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that if we made it too bureaucratic, everything would have to be ticked off by legal teams
parsing and analysing whether everything had been done in accordance with the statute. To a
certain extent, one would leave out the flexibility there, in particular in regard to NGO groups
which, despite more difficult economic circumstances, are very well funded by the Commission
for the Support of Victims of Crime, which is funded by my Department.

Senator Eugene Regan: The Minister said my intervention suggested there were no legislative
provisions for the victims of crime. In fact, that is my point. There are legislative provisions for
the victims of crime and what I suggest with these amendments is that we complete the process.
The framework decision, which this country is legally obliged to implement, recognises that
victims should have rights in the criminal process. The Minister is saying that is fine but that
we will do it on an ad hoc basis and administratively by way of a voluntary code. What that
really means is that the victims will have rights but they will not be enforceable. That is the
key distinction the Minister is overlooking.

There are commitments in the victims’ charter but it is only a charter and has no statutory
basis which would ensure there would be recourse to the courts if the rights of victims were
not adhered to. The point the Minister made was that we do not want lawyers in on this and
a procedure where the rights of victims would be enforceable.

There is no doubt the Irish criminal legal system is quite distinct from that of continental
Europe.

It is a distinction which should not be used to suggest that we have a superior criminal law
system. Given the current breakdown in law and order and the increase in crime figures, I do
not think our criminal legal system is of the highest standard or should be regarded as immu-
table by European best practice.

Deputy Dermot Ahern: I do not wish to repeat myself but if we were to put this on a statutory
basis, we would create more restricted bureaucratic procedures and a basis for challenge by
the legal profession. We would remove the flexibility that exists in the system at present. There
was a time when victims were not notified or given a liaison officer but that has changed
dramatically in the past several years, mainly due to initiatives such as the victim’s charter. The
existing legislation and substantial administrative arrangements for victims’ rights are working
well, although I would be willing to amend them on occasion. We are bringing forward the
revised victims’ charter and will ask for the input of victims’ groups, which are by and large
happy with the existing statutory and consultative arrangements.

An Leas-Chathaoirleach: Is amendment No. 18 being pressed?

Senator Eugene Regan: I will reserve my position for Report Stage.

Amendment, by leave, withdrawn.

Amendments Nos. 19 to 31, inclusive, not moved.

SECTION 7.

Senator Ivana Bacik: I move amendment No. 32:

In page 11, line 11, to delete “Court of Criminal Appeal” and substitute “Supreme Court”.

This amendment is self-explanatory. In my contribution on Second Stage of the Bill I noted
that the May 2007 report by the expert group on balance in the criminal law gave rise to many
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of the provisions made in this Bill. My amendment seeks to give effect to the report’s specific
recommendation that an application be made to the Supreme Court. Section 7 deals with
exceptions of the rule of double jeopardy in Part 3. This interpretation section defines “Court”
as the Court of Criminal Appeal. The aforementioned report advises “that a greater rationality
needs to be brought to the piecemeal development of the jurisdiction of the Court of Criminal
Appeal” and recommends that appeals be brought instead to the Supreme Court.

This amendment is also appropriate in light of the new departure Part 3 makes to criminal
law. Our neighbouring jurisdiction has already introduced statutory exceptions to the rule of
double jeopardy but these provisions have been used only sparingly. Strong safeguards need
to be inserted to ensure that persons acquitted following a trial will not be in fear of retrial
other than in very rare cases.

Given the recommendations of the 2007 report, it would seem more appropriate that the
DPP would apply for retrial orders under section 8 to the Supreme Court rather than the Court
of Criminal Appeal.

Deputy Dermot Ahern: I do not propose to accept the amendment. The balance in the
criminal law group indicated the court process for setting aside an earlier acquittal and ordering
a new trial should be dealt with by the Supreme Court. However, I am advised by the Attorney
General that the constitutionality of so allocating that role is questionable because Article
34.4.1° of the Constitution identifies the Supreme Court as the court of final appeal. I am also
advised that it would be inappropriate to give a new jurisdiction to the Supreme Court where
it might be called upon to hear oral evidence.

Aside from these considerations, section 14 of the Bill has the advantage of allowing an
appeal by either side on a point of law to the Supreme Court. This approach mirrors the process
by which an alleged miscarriage of justice against a convicted person may be quashed and a
retrial ordered.

Leaving aside the fundamental difficulty with the substance of the amendment, I am advised
that it is in any case inadequate from a drafting perspective. It fails to address the references
to the Court of Criminal Appeal in section 11, which inserts a new section into the Criminal
Justice (Legal Aid) Act 1962 to provide legal aid to those who are subject to retrial orders
under sections 8 or 9 of the Bill.

In view of the Attorney General’s advice on the doubtful constitutionality of giving new
jurisdiction to the Supreme Court, I ask Senator Bacik to withdraw the amendment.

Senator Ivana Bacik: I should have noted that the Government’s long-standing policy has
been to abolish the Court of Criminal Appeal. Legislation introduced in 1995 envisaged the
subsumption of the Court of Criminal Appeal into the Supreme Court but it has not yet been
commenced. I do not clearly understand why the Attorney General has taken the view outlined
by the Minister. I will withdraw my amendment in order to reconsider it further but the expert
group’s recommendations are sensible. It is well known among practitioners that the Court of
Criminal Appeal has developed its jurisdiction in a piecemeal fashion, although that is a bigger
issue than the jurisdiction of that court. My amendment is in keeping with long-standing
Government policy in this area.

Deputy Dermot Ahern: A recent report by the working group on the court of appeal, chaired
by Mrs. Justice Susan Denham, published last August, acknowledged the necessity for a court
of civil appeal. While the report rejected some criticism of the court, particularly in respect of
giving ex tempore judgments, it does take the view that a permanent team of judges would lead
to a more comprehensive development of the criminal law jurisprudence in the long term. That
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report is being examined. There is a commitment in the programme for Government to holding
a referendum on this issue. While the report deals primarily with the court of civil appeal the
Court of Criminal Appeal will also be taken into consideration in any examination of that area.
What would be proposed is to give the Supreme Court a new jurisdiction potentially leaving the
situation whereby oral evidence would be given. The Supreme Court is the court of final appeal.

Senator Ivana Bacik: I am grateful for the Minister’s clarification. I hope that Mrs. Justice
Susan Denham’s recommendations will be taken on board. The piecemeal development of the
jurisdiction of the Court of Criminal Appeal is the difficulty, largely due to the constantly
shifting judges. I do not mean this as any criticism of the individual judges but different judges
have sat making it hard to see a consistent set of principles evolve.

Now that the Court of Criminal Appeal has a permanent home in court 22 in the new
criminal court complex hopefully there will be a new and more fixed team of judges. I should
have earlier extended my compliments beyond the Courts Service to include the Minister and
the Department of Justice, Equality and Law Reform on their excellent work on the building.
I might criticise many aspects of public private partnerships, which have not served the State
well in some areas such as regeneration projects in Dublin, and in Thornton Hall, but on this
project the partnership seems to work well. This is a great improvement on conditions for
criminal trials. I hope the physical conditions of the Court of Criminal Appeal will be matched
by the emergence of a better and more consistent set of principles from the jurisprudence of
the court.

Amendment, by leave, withdrawn.

Senator Ivana Bacik: I move amendment No. 33:

In page 11, line 20, after “adduced” to insert “by the prosecution”. This amendment is
intended to be more precise about the definition of “new and compelling evidence” in section
7 where the provision states: “which could not, with the exercise of due diligence, have been
adduced during those proceedings,”. We want to clarify the type of evidence being described.
Section 8 arises only where the prosecution seeks the order for re-trial. The implied meaning
is evidence that could not have been adduced by the prosecution during those proceedings.

Deputy Dermot Ahern: We asked the Parliamentary Counsel to examine this amendment
and it said the addition is not necessary. We are here concerned with the basis for an application
by the prosecution for a re-trial order under section 8. It goes without saying that we are
concerned with the case being made by the prosecution in the original trial and what was or
should have been adduced by the prosecution in that trial. Our preference is to leave it as
it stands.

Senator Ivana Bacik: I will not press the amendment at this stage but there is a certain
ambiguity in the wording of the section because there could be evidence which was known to
the defence during the trial but “which could not, with the exercise of due diligence, have been
adduced” by the prosecution.

Amendment, by leave, withdrawn.

Senator Ivana Bacik: I move amendment No. 34:

In page 11, line 26, after “concerned” to insert the following:

“, for example DNA evidence or an admission by the person concerned”.
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This seeks to amend the definition of “new and compelling evidence”. The phrase used is “new
and compelling” meaning evidence which is reliable, substantial and of a high degree of probity,
in other words it implicates the person with a high degree of probability. I am not sure that is
sufficiently restrictive. The review group has identified only one conviction under part 10 of
the British Criminal Justice Act 2003. I should have checked to see if there had been any since
2007 when the group reported. In the case of Dunlop, which was decided in 2006, to which the
group refers, an acquittal was re-opened where an accused person had made various admis-
sions, more or less confessing his guilt in respect of a murder.

The review group recommends that any right of appeal or exception to the principle against
double jeopardy should be capable of use only in exceptional cases and must be subject to
sufficient safeguards. It refers also to the European Convention and to Articles 2 and 4 of the
protocol which state there is a right not to be tried or punished twice and that cases should
only be reopened where there is evidence of new or newly discovered facts.

According to the review group’s report, which deals with the British provisions and the sort
of evidence that arises, “safeguards would have to be introduced in the form of: (a) an exacting
threshold for the obligation, such as that the evidence is compelling”. The word compelling is
used in the phrase “new and compelling evidence” which is welcome but the group cites the
examples of DNA evidence or a confession to the offence. We propose to insert that here. It
does not restrict new and compelling evidence to those two examples but by giving examples
it specifies the sort of exacting threshold required before the DPP can make the application
for a re-trial order. We want to clarify what sort of new and compelling evidence it is envisaged
would be at issue where a section 8 application is made. It is to ensure that this is an exacting
threshold and that it is a new jurisdiction which will be used only sparingly.

Deputy Dermot Ahern: In the UK two convictions after re-trial have been obtained and one
re-trial is still outstanding and has been ordered. The Senator proposes that two types of
evidence, DNA and confession, be inserted as examples of what might constitute new and
compelling evidence. I am aware the balance in the Criminal Law Review Group when recom-
mending that the rule against double jeopardy should be modified to allow acquittals to be re-
opened on the basis of new evidence, identified DNA evidence and confession evidence as
examples of compelling evidence. I agree that they may constitute compelling evidence in a
particular case.

Two of the few cases which have been successfully retried in the UK on the basis of its new
and compelling evidence procedure were based on admissions by acquitted persons. I caution,
however, against assuming that DNA evidence is always compelling. It certainly puts a person
at the scene of a crime but does not of itself necessarily implicate the acquitted person with a
high degree of probability in the offence. Its significance depends on other evidence in the
case. It may be that the acquitted person admitted to being at the crime scene during the
original trial. In such a case DNA evidence that emerges after the acquittal and puts the person
at the scene is very unlikely to constitute compelling new evidence.

As regards confession evidence I understand that an application for re-trial in the UK which
was based on admissions by the acquitted person was rejected by its court of appeal because it
was considered to be unreliable. Including examples of evidence would be very unhelpful and
would have the potential to create the incorrect impression as to the value of particular types
of evidence. The value of any piece of evidence is dependant on surrounding circumstances.
There are many types of evidence. Discerning whether any new evidence is compelling is
properly a matter for the prosecution in the first instance, and the court in the second instance.
That is the approach taken in the Bill.
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The test to be met before the DPP may make an application for a retrial order on the basis
of fresh evidence is an exacting one, and rightly so. The reopening of an acquittal must be an
exceptional occurrence, otherwise our criminal justice system would fall into serious disrepute.
The test requires the DPP to form the view that the evidence is new, that it was not adduced
in the earlier proceedings and could not, with the exercise of due diligence, have been so
adduced. That is the important qualification to guard against sloppy investigations and pros-
ecutions. The test also requires the DPP to form the view that the new evidence is reliable,
substantial and implicates the person with a high degree of probability in the commission of
the relevant offence concerned, and the public interest requires the application for a retrial to
be made.

The test for the Court of Criminal Appeal goes further by requiring it to consider whether
granting the retrial order is in the “interests of justice”. The meaning of the “interests of justice”
is amplified in section 10(3). It requires the court to have regard to such matters as whether
any retrial would be conducted fairly, the passage of time since the commission of the offence
and the interests of victims. I am satisfied the definition of new and compelling evidence set
out in section 7, together with the additional matters which the DPP and the court are required
to take into account, are sufficient to ensure this procedure will be used only in exceptional
cases.

Senator Ivana Bacik: It is not envisaged in the section that just because DNA evidence comes
forward that it is necessarily new and compelling, because it obviously must implicate the
person concerned with a high degree of probability and be compelling apart from that. I can
envisage a situation where DNA evidence which might not emerge during the trial might not
offer anything new or compelling to implicate the person concerned. However, it is hard to see
any evidence which fits otherwise within the definition of new and compelling that is not DNA
evidence or admission by the person concerned. There might be others, but those are the two
obvious examples that spring to mind. I will not press the amendment at this stage.

Deputy Dermot Ahern: There are two significant conditions built into the Bill. The DPP can
only make the application where it appears to him that there is new and compelling evidence
and that it is in the public interest to make the application. There are several significant safe-
guards in the Bill from the perspective of the acquitted person. First, the possibility of an
acquittal being reopened on the basis of new and compelling evidence is restricted to the most
serious offences in the Statute Book. Second, the provision has prospective effect only. Third,
the test to be met by the DPP is very high in order to that the procedure is only used in very
clear and exceptional circumstances. Fourth, the court must have regard to the interests of
justice, including whether any retrial could be conducted fairly when making its determination.
Fifth, the acquitted person is on notice of the application and is entitled to legal aid. Sixth,
unlike in other jurisdictions that allow the acquitted person to be remanded in custody or on
bail pending the determination of the trial application, the acquitted person will be at liberty
and not subject to any restrictions. Seventh, the possibility of an appeal to the Supreme Court
is provided for in section 14. Eighth, the DPP may only make one application for a retrial.
Penultimately, if a person is acquitted a second time, there is no possibility of making a further
application for a retrial order. Finally, there is no possibility of a without prejudice prosecution
appeal in the case of a person acquitted following a retrial order. That is proposed in section
24 of the Bill.

Senator Eugene Regan: I would like to make one point about this, although it probably
comes under section 8.
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An Leas-Chathaoirleach: We are dealing with section 7.

Senator Eugene Regan: I can deal with it under this amendment. The Minister has spoken
about the prospective effect of the change in the double jeopardy rule. I wonder why that is
the case. I would like hear the Minister’s clarification on it. We have a different constitutional
position to the UK, but when the double jeopardy rule was limited in that country, it was made
retrospective. It is a common law right as distinct from a constitutional right, so I do not readily
see the impediment to making it retrospective.

The whole purpose of abolishing the rule in the first instance is to restore confidence in the
administration of justice and to ensure that it is done. There are two constitutional provisions
which people have in mind when considering whether it could not have retrospective effect.
Article 15.5 of the Constitution forbids the Oireachtas to declare Acts to be infringements of
the law when they were not so at the date of their commission. That does not arise here. Article
38.1 states that no person shall be tried on any criminal charge, save in due course of law. I do
not see the conflict there if the rule was retrospective.

The real test for a retrial — reference to this has been made in the High Court — is whether
there is a risk of an unfair trial. This should be decided in the sense of balance of competing
public interests. There is an issue of confidence in the administration of justice. Justice should
be seen to be done where there is new and compelling evidence that there should be a retrial.
Why should it not be made retrospective, given that there does not seem to be a constitutional
impediment to making it so?

Senator Ivana Bacik: I disagree with Senator Regan. I am glad to see it is prospective only
because there would be constitutional difficulties if it was not so. I am also glad the Minister
has confirmed the safeguards that apply to section 8, even though I know we are straying into
section 8. These safeguards are welcome and my amendments to section 8 are aimed at trying
to clarify the safeguards and ensure that they are watertight.

When he listed the safeguards, he said the person who has been acquitted would be at liberty.
We are opposed to section 16 because we are not clear what it means. The section allows the
detention of a person who has been acquitted, but in respect of whom there has not yet been
an application under section 8. That is like a floating detention power, because there is not any
purpose specified for the detention. I may have missed something, but I have discussed this
with colleagues and we cannot see the purpose of section 16. Is it to give the Garda power to
investigate and interrogate somebody? Or is it simply to enable the Garda to bring an acquitted
person before the court for a section 8 application? It is far too broad in the power of detention
it provides. It may be unconstitutional, given that it relates to somebody who has been acquit-
ted. It is certainly at odds with what the Minister has just said, namely, that the person in
respect of whom the section 8 application has been made will be at liberty. Reading section 8,
it appears such a person would be at liberty but section 16 gives a garda power prior to a
section 8 application to seek that the District Court judge would authorise arrest and then
detain somebody. I would like clarification on this from the Minister, although we may leave
it until the debate on section 16. However, it arises in the context of section 8.

Senator Paul Bradford: I support what has been said by Senator Eugene Regan in regard to
the possible application of this provision in retrospective fashion. I note Senator Bacik’s point
on the possibility of there being constitutional difficulties in this regard, which is the answer
that has previously been given by the Minister. I will be interested to hear his explanation as
to what exactly these constitutional difficulties will be.

We are speaking about the passage of a law which will provide, in very exceptional circum-
stances where very solid and substantial evidence is available, for the possibility of a retrial.
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We are not talking about some sort of carte blanche law which will be used every day, and I
trust the possibility of a retrial will be used in an exceptionally sparing fashion. However, any
law has to be about justice. How can it be just or fair that particular victims against whom
crimes were committed before the date this law is enacted will not be able to have those matters
reopened in particular and very exceptional cases? As Senator Regan pointed out, we are not
attempting to introduce a situation where a person or persons would be charged with an offence
which was not an offence before this law was passed. We are obviously talking about cases
where an offence which was a crime X number of months or years ago remains a crime, not
new crimes.

I would be interested to know exactly what are the constitutional parameters which have
caused people to suggest this law cannot apply retrospectively. Why are we now defining two
categories of victims — those against whom crimes were previously committed and those
against whom crimes will be committed next month or in 12 months? How can the Minister
make that differentiation?

I look forward to the Minister’s initial observations. I ask him to reflect carefully on the
argument presented by Senator Regan on this section. If we are to have confidence not just in
this law but in our entire body of law, justice must be seen to be fair and to be applied in a
fair fashion, and the same law and arrangements should apply to every citizen. If this law is
introduced in prospective fashion, as Senator Bacik said — these legal terms are new to me —
we will clearly have two categories of victims, one where, if substantial new evidence is avail-
able, the victim or the victim’s family can have the satisfaction of having a trial reintroduced,
and a second category of victim on whom we shut the door and to whom we say go away. It is
important there would not be such a variation in our law.

I look forward to the Minster’s presentation of the case for his earlier argument on Second
Stage on the difficulty of having this law applied retrospectively. It certainly applies retrospec-
tively in a number of other jurisdictions, although I know different jurisdictions have different
legal systems, different bodies of law and different foundations of law. However, if there was
a genuine will in this House or in the country to ensure all victims were treated equally and
that there would not be two categories of victims, we would be in a position to find our way
around this problem.

Deputy Dermot Ahern: With respect, perhaps we could deal with this issue when dealing
with section 8. I raised it in the context of trying to outline to Members the safeguards for
acquitted persons in regard to the possibility of a retrial. Section 8 deals with the issue of
retrospection so perhaps the issue would be best dealt with at that stage and we can also deal
with section 16.

Senator Ivana Bacik: Yes. I presumed we would deal with that when dealing with section 8.

Amendment, by leave, withdrawn.

Section 7 agreed to.

SECTION 8.

Senator Ivana Bacik: I move amendment No. 35:

In page 12, subsection (5), line 36, after “concerned” to insert the following:

“and the person may appear and be heard by the Court”.
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The amendment is self explanatory. It seeks that the person in respect of whom the application
is made has the right of appearance before the court. It is already implicit in subsection (5)
that if the DPP has to give notice to the person concerned, it is an important safeguard in this
provision that clearly it would be very wrong if this could be made ex parte without the person
being informed. If that is the case and if the person has the right to be given notice and the
right to legal aid under section 11, he or she should also have a right to be heard.

The Minister may say it is unnecessary because it is already clear from the terms of the
section, as well as the terms of section 11, but I would like the point clarified. As I said, I
welcome the Minister’s listing of the safeguards contained in the section, which is very
important. However, given the obligations under the European convention case law and given
the recommendations of the review group report, it is required that we would have safe-
guards here.

It is a major departure from our current criminal justice procedures that a person who is
acquitted can be subject to a retrial. It is very important that we ensure these are powers that
can only be used sparingly and that we also provide for safeguards against any abuse of the
new power in the section. Otherwise, as the Minister himself has said, the entire criminal justice
system will fall into disrepute. There needs to be certainty in the criminal law for victims and
for offenders. It is very important that there is also certainty for persons who have been tried
and acquitted, which has always been a cornerstone of our criminal justice system. This is a
departure from that. While it is a departure the merit of which in principle is recognised by
everyone, it is something that must be done sparingly. It is a new power for the DPP which
must be subject to very stringent safeguards and to an exacting threshold for the application.

Deputy Dermot Ahern: The Senator anticipated my use of the word “unnecessary”. We
believe it is inappropriate in criminal proceedings legislation. The words which the amendment
proposes to insert sometimes appear in legislation but dealing only with a civil proceeding.
They would be unusual in the criminal context, the reason being that it is taken for granted,
unless the contrary is stated, that a person who is subject to criminal proceedings has a right
to appear to be heard.

I am advised in the case of sections 8 and 9 that it is also taken for granted that an acquitted
person, who is a central character in the application for a retrial, has a right to appear and be
heard. He or she is on notice of the application, as stated in subsection (5), and it is also clear
from subsection (6) that this right is taken for granted. Subsection (6) provides that an appli-
cation may be heard notwithstanding that the acquitted person fails to appear, subject to the
proviso that the court is satisfied that in all circumstances it is in the interests of justice to
proceed to determine the application in the absence of the acquitted person.

The Bill also provides for legal aid for the acquitted person. This is provided in section 11,
which amends the Criminal Justice (Legal Aid) Act 1962 to create a new legal certificate which
is to be available to an acquitted person who is the subject of an application for retrial order.
If the acquitted person was not entitled to appear and be heard, this legal aid provision would
be redundant. There is no ambiguity in the Bill around an acquitted person’s right to appear
and be heard in respect of the application for retrial under either section 8 or 9.

Senator Ivana Bacik: I will withdraw the amendment in light of what the Minister has said
but I would like clarification on the relationship to section 16, or at least an indication from
the Minister that he will address my concern about the section given that he stated that one of
the safeguards in section 8 is that the person will be at liberty in respect of this with regard to
the offence of which they have been acquitted. There is provision later in the Bill where some-
body is detained in respect of other matters.
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Section 8 envisages that a person would be at liberty——

An Leas-Chathaoirleach: I will allow the Senator to speak on the section later.

Amendment, by leave, withdrawn.

An Leas-Chathaoirleach: Amendments Nos. 36 and 45 are related and may be taken together
by agreement. Is that agreed? Agreed.

Senator Ivana Bacik: I move amendment No. 36:

In page 12, subsection (6), line 38, after “Court” to insert the following:

“if satisfied that the Director has given the person concerned all reasonable notice to
facilitate his or her appearance and”.

This amendment provides an extra test for the court before it may proceed to hear and deter-
mine the application in the absence of the person. Given what the Minister has said about the
right of the person to be heard before the court — I am glad he clarified that — it is of extreme
concern that an application of this serious nature could be heard in the absence of the person.

I understand there may be cases where this is necessary. If the section 8 jurisdiction is to be
used only sparingly, the section 8(6) jurisdiction must be used even more sparingly. It concerns
somebody who is acquitted and innocent in law. That person is not expecting further criminal
proceedings and may have moved abroad or left the jurisdiction, as he or she is entitled to
having been acquitted. I accept that the court should have power to hear and determine the
application in a person’s absence but it is important that the court must be satisfied it is in the
interests of justice to do so. The court must also be satisfied that the Director of Public Pros-
ecutions has given all reasonable notice to the person concerned to enable an appearance
before the court.

There may be a more elegant way of putting the amendment but the director must give the
person concerned all reasonable notice to facilitate their appearance. The Minister may say
that is unnecessary as the director will do this anyway but it is important there is a requirement
for the court to be satisfied that this is the case, as well as being satisfied that it is in the
interests of justice to proceed in the absence of the person. The person is not accused and
“acquitted” is the more correct term.

Amendment No. 45 is in similar terms and relates to with-prejudice prosecution appeals
where many similar concerns arise. This is the procedure under section 23 where it is proposed
that the DPP or Attorney General can appeal a verdict even where somebody has been acquit-
ted on indictment after commencement of the section. There is a provision in section 23 for
the appeal procedure and there is a specific notice requirement in slightly different terms in
section 23(2). The test in subsection (3) allows the appeal to proceed in the absence of the
person acquitted.

I have proposed an amendment that the court would have to be satisfied not just that it is
in the interests of justice to proceed in the absence of the person concerned but also that the
DPP has given all reasonable notice to the person concerned to facilitate an appearance. We
may be dealing with somebody who has been acquitted some years previously and subsequently
left the jurisdiction. It may not be possible to locate such people but it is important that the
DPP would take all reasonable steps to do so before any proceeding could take place in their
absence. We are dealing with acquitted persons.
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Deputy Dermot Ahern: We believe the amendment is unnecessary. There is a similar pro-
vision in section 9(7) dealing with tainted evidence acquittals, but for some reason the Senator
has not proposed an amendment to it. The person’s absence may be due to him or her having
absconded and fled the jurisdiction, and such action on the part of the acquitted person should
not have the effect of vetoing a hearing of the application or an appeal, if that is the case.

The acquitted person may have a valid reason for non-appearance and that is why the court
may only decide to proceed with the hearing in the absence of the person if it is satisfied in all
circumstances to do so in the interests of justice. I am assured the interests of justice test
encompasses consideration of whether the prosecution gave the subject of the application or
appeal, as the case may be, reasonable notice to facilitate his or her appearance. The amend-
ment is unnecessary.

If somebody had either absconded or left the jurisdiction after an acquittal, the normal
extradition rules would apply, especially with the European arrest warrant if somebody was on
the continent of Europe. The Senator has argued it is necessary to have the court satisfied of
the director’s efforts but in these circumstances the court would always be under an obligation
to ensure reasonable notification was given.

Senator Ivana Bacik: I am interested in the Minister’s use of language which illustrates why
we must be so careful with section 8 to ensure there are sufficient safeguards. The Minister
commented on a person absconding but we are talking about a person who has been acquitted.

Deputy Dermot Ahern: Perhaps the person absconded on purpose knowing that an appli-
cation was to be made.

Senator Ivana Bacik: The person is not subject to any criminal charge.

Deputy Dermot Ahern: No.

Senator Ivana Bacik: I know “abscond” is not a legal term but the use of the word implies
that the person would leave with the charge hanging over them in some way. This clearly deals
with somebody who has been acquitted. There is no time limit on section 8 so when the section
commences, somebody could be acquitted and five years down the line the DPP might move
an application under the section because new evidence only arises at that point. If that is the
case, it may be impossible to track down the person concerned to give notice.

There may be examples of a person deliberately not appearing because an application has
been made but there may also be applications made under section 8(6) where it is not possible
to locate the person. To say that this is because a person has absconded is immediately to
suggest the person is guilty. We must be careful of the issue and that is the reason we have
proposed the amendment. I will withdraw it now but we will press it on Report Stage.

I will propose an amendment for section 9(7) on Report Stage and I am grateful to the
Minister for pointing out that oversight. Such an amendment should also have been included
with the amendment to section 23.

Amendment, by leave, withdrawn.

Question proposed: “That section 8 stand part of the Bill.”

Deputy Dermot Ahern: I have looked at the section very carefully with respect to retrospec-
tive action. People understand that with criminal law generally, the principle of legislating from
a retrospective point of view is impossible. Somebody can only be convicted of a crime on the
basis of the legislation in place at a particular time. That is a general point.
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1 o’clock

There is an issue in this legislation regarding the reopening of acquittals on the basis of new
and compelling evidence and an acquittal being tainted. There is a fundamental principle in
this relating to the separation of powers. We cannot pass legislation in the Oireachtas over-

turning or changing any decisions made in court. This legislation is different from
that. The call for retrospection would, in effect, be a direct intervention against
previous judgments made by courts. This allows the courts to be involved. At

every hurdle in the legislation there is judicial involvement. In other words, the courts must be
involved in determining whether an acquittal is to be reconsidered. It is not the Oireachtas that
will be making the decision; that is the difference. I have given consideration to this issue. I
met at least one family and indicated we had considered the issue of acquittal intensely with
the Office of the Attorney General. The advice of the Attorney General is that an attempt to
retrospectively allow the reopening of acquittals would involve a breach of the principle of a
separation of powers. It is well established that the Oireachtas cannot alter or reverse a finding
of the courts. Under existing law, the effect of a judgment of acquittal is that the person
acquitted cannot be reprosecuted in any circumstances. Were the proposed law to alter that
position by operating retrospectively, the effect of judicial determination would be altered.

Apart from this fundamental objection, there is a strong argument that to retrospectively
change the status of an acquittal and provide for the possibility of interference with the verdict
of the court, where there was not that possibility at the time of the person’s trial, would infringe
the person’s right under Article 38.1 of the Constitution not to be tried on any criminal charge,
save in accordance with law. I am conscious that these constitutional requirements are cold
comfort to the victims of crime and their families. I am also conscious of the potential added
benefits that retrospection, if it were to apply, would bring. It would most likely allow the
provisions to be used much earlier and us an opportunity to take advantage of the great devel-
opments in forensic science, particularly DNA profiling, in the past 20 years.

I am aware that other jurisdictions, including the United Kingdom, have applied their equiv-
alent provisions retrospectively. However, both I, as Minister, and the Oireachtas must operate
within the constitutional framework we have in the State, namely, that the retrospective
approach adopted in the Bill reflects the particular duty we have. I am aware, too, that a
number of countries, among them southern Australia, have only allowed for prospective effect.
The same applies to the Bill currently before the New Zealand Parliament. The United
Kingdom does not have the type of constitution we have; therefore, we must judge the retro-
spective effect under the constitutional framework under which we operate. I am advised that,
in the case of the United Kingdom, its provisions have not yet been subject to legal challenge.
Also, there has been substantial comment from outside commentators on its legislation. They
have expressed a strong view that the UK legislation, as proposed and in place, does not comply
satisfactorily with the requirements of the European Court of Human Rights.

I have sympathy for victims in the circumstances in which they find themselves, but having
looked at the matter very closely I must, for all of the reasons mentioned, be guided — as must
the Government and the Oireachtas — by the strong legal advice available, not just to me but
also to the Attorney General. I cannot just reject his advice. We must accept it because he is
the law officer of the land. I would be in dereliction of my duty as Minister, as would the
Government, if we were to ignore the advice of the Attorney General in this respect.

I am not making a political point, but if the Senators who suggest this legislation can be made
retrospective received the proper legal advice from constitutional lawyers, it would clearly state
this is not possible.
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Senator Eugene Regan: I thank the Minister for his explanation, but I am not entirely con-
vinced. One could argue that the principle of double jeopardy which I classify as a common
law right has been used and referred to in various judgments of the courts and has, at times,
been invoked as a constitutional right. In this legislation we are interfering with that principle.
Therefore, retrospection would not create new criminal offences or interfere with the notion
of a fair trial. I have not brought forward an amendment on this issue and do not, therefore,
propose to prolong the debate. However, I reserve my position on the issue before Report
Stage.

Senator Ivana Bacik: I have spoken on section 8. I welcome the safeguards and the fact the
section will only operate prospectively. My amendments were designed to ensure the safeguards
were watertight for the person acquitted in respect of section 8 applications and I intend to
press the second amendment on Report Stage. I ask the Minister for clarification of the
relationship between sections 8, 9, 16 and 23 which clearly provide for a power of detention,
or so it seems, in advance of these applications being made to the courts. It is a retrospective
power of detention of an acquitted person. The Minister may prefer to leave this issue aside
until we deal with section 16. I have given notice that I oppose that section. I am happy if that
is how the Minister wants to deal with the matter. Given that it was he who raised the issue of
a person being at liberty during the section 8 application process, I thought I should raise
it here.

Senator Paul Bradford: I listened with interest to the Minister’s comprehensive reply and
noted that he dwelt on the phrase “the constitutional framework” which underpins our body
of law. Reference was made to Article 15.5 of the Constitution which reads, “The Oireachtas
shall not declare acts to be infringements of the law which were not so at the date of their
commission”. Our request that this legislation apply retrospectively would not breach Article
15.5 because we are not asking for something to be declared an infringement that was not
previously an infringement.

The Minister also referred to Article 38.1 which reads, “No person shall be tried on any
criminal charge save in due course of law”. While I am not a constitutional expert, I suggest a
move to have this law applied retrospectively would not breach Article 38.1. Will the Minister
outline clearly the section or statement in the Constitution that prohibits him from making this
legislation retrospective? I respect what he said about the advice presented to him by the
Attorney General. However, will he confirm whether there is a constitutional bar in making
this legislation retrospective? If retrospection is constitutionally barred, what section of the
Constitution deems it repugnant? Is the Minister just working on the basis of advice given by
the Attorney General which is a compilation of his views and legal traditions, etc? My conten-
tion is there is no constitutional provision which would disallow or debar us from making
section 8 retrospective. We can, obviously, have different political views as to whether there
should be retrospection. However, in order to determine the issue, will the Minister tell us
whether it is constitutionally repugnant? If it is, there is obviously a section in the Constitution
which deems it so. Will the Minister advise me on whether there is such a section?

Deputy Dermot Ahern: I do not have a copy of the Constitution to hand but a separation of
powers between the courts, the Executive and the Oireachtas is clearly indicated in the Consti-
tution. By making criminal laws retrospective, in effect this is an interference in the power of
the courts to hand down judgments. This is an infringement of the Constitution and also a
possible infringement of a person’s constitutional right under Article 38.1: “No person shall be
tried on any criminal charge save in due course of law”. This means the law at the time when
he or she was charged. This is a double-whammy, so to speak.
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The Senator may argue that we are changing decisions by means of this legislation but this
is not the case. We are giving the courts the opportunity to revisit in exceptional circumstances
but it is entirely a matter for the courts and is not any action or omission on the part of the
Oireachtas that is changing a judgment previously handed down. This is something the
Oireachtas cannot do because of the separation of powers under the Constitution. This Bill
proposes giving the ability to the courts to revisit their own decisions. The Senator is proposing
that the Oireachtas allow a situation where previous decisions can be overturned and this is
not possible.

Senator Paul Bradford: It might be helpful if the Attorney General’s advice were made
available to us and the Minister may be in a position to present us with same in the near future.
I am a million miles from being in any way expert in this matter but the kernel of my argument
is that we are not attempting to create new law in the sense of new offences. We are not
suggesting that some event or some intervention which previously was not an offence should
now become an offence. In my view we are not interfering with Article 15.5. We are speaking
about cases where an offence which is now against the law was previously also against the law. I
do not fully comprehend the Minister’s argument as to how we are breaching our constitutional
framework. The Minister speaks of the separation of powers. It would be up to the courts to
use this section. The Oireachtas is not issuing an instruction to use this section. However, from
a layman’s perspective, by means of this Bill the Oireachtas is willing to give powers in an
extremely limited number of cases for the courts to consider whether on the basis of new
evidence, for example, a case should be retried. Our argument is whether this is possible retro-
spectively. I appreciate the Minister’s comments about those people who believe that justice
may not have been done but while this application will only apply prospectively rather than
retrospectively, we are now very clearly defining two categories of victims and this is very
regrettable.

I would be interested in hearing the Attorney General’s opinion. I ask the Minister to reflect
on this request during the latter stages and when the Bill goes to the other House. It is not up
to other jurisdictions or parliaments to set the body of law for this country but at least we have
seen indications from afar that it is possible to consider retrospective application. The Minister’s
mind appears to be closed on the matter but I hope he would be willing to examine the situation
again and try to bring some degree of redress to people who believe they are becoming very
second class citizens and second class victims as a result of the way this new proposed law is
to be written.

Senator Eugene Regan: Having clarity on this issue would obviate the need for protracted
discussion on Report Stage. However, I fail to understand the Minister’s argument. We are
aware of the constitutional principle of the separation of powers and it is respected in this
House or is endeavoured to respect it. The suggestion is that to abolish retrospectively the
double jeopardy principle is to interfere with judgments of the courts. The fact is that inter-
ference and the abolition of the double jeopardy principle does just that in any event because
it gives power to the Director of Public Prosecutions to bring a new trial to a new case against
the person who has been acquitted where there is compelling evidence. Every appeal of the
DPP invites the courts to change their views on a judgment. The Minister suggests it is an
invitation to the courts to revisit their own judgments but that is in fact what would apply
whether it is prospective or retrospective. The broad principle and notion of the separation of
powers gets us nowhere with regard to this matter and is not pertinent as to whether the
abolition of double jeopardy is prospective or retrospective.
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Deputy Dermot Ahern: I suggest to the Senators that they perhaps take their own distinct
legal advice although I accept that Senator Regan has a legal training. There is clear case law
to support the issue. The Senators are asking for the Oireachtas by legislation to possibly
overturn previous decisions made before the passing of this Act. I can put it no better than
Mr. Justice Lynch in his 1994 judgment in Howard and Others v. Commissioners for Public
Works and Others when he stated:

The Oireachtas cannot alter or reverse that finding or the declaration and injunction made
on foot of same. To attempt to do so would countervene the constitutional separation of
powers in that the Oireachtas would be trespassing on and into the judicial domain.

I refer to significant other case law, Buckley v. Attorney General in 1950, and the judgment of
Mr Justice Keane that: “While there would clearly be no constitutional objection to the
Oireachtas altering the general law, setting aside a specific adjudication by a competent court
was another matter entirely.” All the advice I have received is to the effect that because of the
clear fundamental confirmation in the Constitution of the separation of powers, to make any
criminal law retrospective would be contravening that principle of separation of powers within
the Constitution.

Senator Eugene Regan: I did not table an amendment on this point because I wanted to hear
the Minister’s views on the matter. It is not an easy question but the debate has been useful
and I reserve my position about tabling an amendment on Report Stage to deal with the issue
because I am not quite content with the argument advanced by the Minister.

Senator Paul Bradford: Will the Minister present us with his advice?

Deputy Dermot Ahern: I cannot. Members have never been given a copy of the Attorney
General’s advice.

Senator Paul Bradford: Will the Minister present us with an analysis of his difficulty with
this section, including correspondence with Members? I expect a number of my colleagues have
written to him about this section.

Deputy Dermot Ahern: I can add no more to what I said. I will consider the matter before
Report Stage.

Senator Ivana Bacik: Will the Minister deal with the issue raised in section 16?

An Cathaoirleach: Yes, when we reach the relevant section.

Question put and agreed to.

Sections 9 to 13, inclusive, agreed to.

SECTION 14.

Senator Ivana Bacik: I move amendment No. 37:

In page 18, subsection (1), lines 8 to 11, to delete all words from and including “if” in line
8 down to and including “Court” in line 11.

The amendment proposes to delete the condition for appealing from the Court of Criminal
Appeal to the Supreme Court because the appeal conditions are discriminatory against the
acquitted person, providing no right of appeal unless the court, the Attorney General or the
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Director of Public Prosecutions certifies that there are points of law of exceptional public
importance. It may be like existing general law in respect of appeals from the Court of Criminal
Appeal but it is discriminatory against the acquitted person. There is no reason he or she should
not have the right to appeal if the Attorney General or the Director of Public Prosecutions may
do so. It is unnecessary to insert this additional proviso.

Deputy Dermot Ahern: The Senator is seeking to remove the criterion for an appeal to the
Supreme Court by either party for an application for a retrial order. The criterion is long
established, namely, that the court, the Attorney General or the Director of Public Prosecutions
must certify that the determination involves a point of law of exceptional public importance
and that it is in the public interest that an appeal should be taken to the Supreme Court. This
is the criterion laid down in the Courts of Justice Act 1924 governing an appeal from the Court
of Criminal Appeal to the Supreme Court. Similar filter mechanisms to that proposed in the
section are to be found in other statutory codes in this and other jurisdictions, including section
29 of the 1924 Act. I am satisfied the criterion is appropriate in this case. The Attorney General
has advised that there is no constitutional obligation to have a full appeal available regarding
a determination on an application for a retrial order. If the case proceeds to a retrial and a
conviction is handed down, there will be facilities for appealing the later conviction.

I acknowledge the section, similar to section 29 of the 1924 Act, provides for an inequality
of position in that the Director of Public Prosecutions is a party who can certify the appeal,
while the defendant must obtain a certificate from someone else but that inequality arises
from the different roles of the Director of Public Prosecutions and it is not unconstitutional
discrimination or an inequality of arms. In addition to the Director of Public Prosecutions, the
Attorney General may certify the appeal. It is presumed that these officers, one of whom is a
constitutional officer, will exercise that discretion appropriately. The Court of Criminal Appeal
may also certify the appeal. The court is not a party and has no interest of its own to promote
or protect. It is exercising a judicial function, with all the attendant constraints and duties. The
evidence of practice establishes that the court has frequently granted certificates, even where
it has held against the accused in regard to issues the subject of the appeal. I am satisfied,
therefore, with the scope of the appeal avenue in this section and do not propose to accept
the amendment.

Senator Ivana Bacik: I acknowledge the existing provisions are discriminatory but this is a
new provision relating to appeals specifically against a decision by the Court of Criminal
Appeal under section 10, that is, where the court grants a retrial order quashing a person’s
acquittal under section 8 or section 9. We are, therefore, dealing with a new area of law because
until now there was no provision for the court to quash an acquittal on this basis. A section 10
decision is definitively against the acquitted person because it is an order for a retrial. It is
highly unlikely, therefore, that the Director of Public Prosecutions would seek to appeal it, yet
this section provides that the appeal can be taken by either the acquitted person or the Director
of Public Prosecutions but it may only take place where the Director of Public Prosecutions,
the party in respect of whom the decision is of necessity made under section 10 in his or her
favour, is one of the parties, yet he or she has the power to certify that an appeal shall lie to
the Supreme Court when it is clear from the earlier sections that the appeal will only be taken
by the acquitted person.

The Minister has said the Attorney General or the court may also certify and, in practice, in
the relatively rare cases where it has arisen, the Supreme Court grants a certificate. This may
even become similar to the current farcical procedure, whereby the Court of Criminal Appeal
must consider the question of whether there is leave to appeal before considering the appeal
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where there is an appeal against conviction or sentence. The expert group pointed to the
pointless nature of that process and stated it should be reviewed. Other groups have also
recommended a similar review. If the Minister inserts another mechanism that will become
something similar, why is he bothering with that formula? Why not state a person may appeal
to the Supreme Court?

One of the Minister’s justifications in opposing my amendment to section 7 was that if he
substituted the Supreme Court for the Court of Criminal Appeal, there would be no appeal
beyond that where the Supreme Court granted a retrial order under section 10. That is a valid
point but if I accept it, clearly an appeal should lie to the Supreme Court by the acquitted
person where a section 10 order for a retrial has been made. It is not necessary to insert the
certification procedure in this section, particularly when it is so lopsided, given that an appeal
is also capable of being made by the Director of Public Prosecutions, yet the Director of Public
Prosecutions may certify that the appeal be taken.

I propose the insertion of the words “shall lie”. Perhaps a neutral test could be inserted in
the interests of justice or on a point of law. I could not have a difficulty with that but deleting
the reference to the Attorney General or the Director of Public Prosecutions and having only
the court certify the appeal might be a useful amendment. The Minister has acknowledged the
inequality in the current provisions for the appeals mechanism in section 29 of the 1924 Act
but we are dealing with a different mechanism. This is not about a clear-cut criminal appeal
against conviction or sentence where the Court of Criminal Appeal has upheld a conviction
and a point of law arises. The section deals with an acquitted person, against whom a retrial
order has been made but where the retrial has not taken place. They are still acquitted, they
are still innocent and this is a new procedure where the Court of Criminal Appeal gives the
retrial order under section 10. There should therefore be an appeal from that. Perhaps this
should be on a point of law or perhaps it should be a point of law of exceptional public
importance but the Attorney General or the Director of Public Prosecutions should not have
power to certify this. It seems an unnecessary filtering or blocking mechanism in respect of
someone who was acquitted. Just because there is inequality in the law does not mean we
should reproduce it here. This is especially true when we speak of acquitted persons. I intend
to press this amendment on Report Stage if not now.

Senator Eugene Regan: I think Senator Bacik is correct. The phraseology is contradictory.
The Minister referred to the separation of powers yet in the same sentence we have the courts,
the Attorney General and the Director of Public Prosecutions certifying matters. The solution
is that if we want to limit appeals to matters of exceptional public importance or if it is desirable
in the public interest that such an appeal should be taken, the court should decide on the basis
of the submissions of the parties before the court. A wording along these lines would be more
appropriate than the either or situation in respect of the acquitted person.

Progress reported; Committee to sit again.

Sitting suspended at 1.30 p.m. and resumed at 2.30 p.m.

Business of Seanad.

An Leas-Chathaoirleach: I welcome the Minister back to the House. The Leader wishes to
make a change to the Order of Business.

Senator Donie Cassidy: I propose the following amendment to the Order of Business: that
the debate on Committee Stage of the Criminal Procedure Bill 2009 shall adjourn at 3.30
p.m. and resume next Wednesday, if not previously concluded, and that the Labour Services
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(Amendment) Bill 2009 — Committee and Remaining Stages, shall be taken from 3.30 p.m. to
5 p.m. and resume after Private Members’ business at 7 p.m, if not previously concluded.

An Leas-Chathaoirleach: Is that agreed? Agreed.

Criminal Procedure Bill 2009: Committee Stage (Resumed).

SECTION 14.

Debate resumed on amendment No. 37

In page 18, subsection (1), lines 8 to 11, to delete all words from and including “if” in line
8 down to and including “Court” in line 11.

— (Senator Ivana Bacik).

An Leas-Chathaoirleach: Senators Bacik, Alex White, McCarthy, Ryan, Prendergast and
Hannigan oppose the section. Senator Regan was in possession but had concluded. Therefore,
I call the Minister.

Minister for Justice, Equality and Law Reform (Deputy Dermot Ahern): Did we not discuss
this amendment?

An Leas-Chathaoirleach: The amendment was moved but the Minister did not reply to it.

Deputy Dermot Ahern: I did.

An Leas-Chathaoirleach: Is Senator Bacik pressing the amendment?

Senator Ivana Bacik: I will press an amendment on this matter on Report Stage. I am grateful
to Senator Regan for his words of support. The debate was adjourned on this amendment as
the Senator was indicating the reasons he agreed with me on it. I hope the Minister will consider
changing the wording of the section in the way I propose in the amendment but, if not, that he
delete the words “the Attorney General or the Director”. I would not have a problem with the
court certifying that the determination involves a point of law. Senator Regan and I had spoken
to the amendment but I do not believe the Minister has not responded to it.

Deputy Dermot Ahern: I did.

Senator Eugene Regan: When I was speaking to the amendment, the Cathaoirleach inter-
vened to advise that the sitting was to be suspended. I had indicated that the Minister had
referred to the separation of powers and I suggested the court, the Attorney General and the
Director of Public Prosecutions were in the same frame in this section. It should be a matter
for the court to decide. If we are directing that an appeal would only lie to the court on a point
of law of exceptional public importance, or is desirable in the public interest, that is something
only the court should determine. Needless to say, it would be determining it on foot of sub-
missions from the applicant, the Attorney General or the Director of Public Prosecutions, as
the case may be. Senator Bacik has raised an important issue. This provision merits revision.
That is the point at which we adjourned the debate before lunch.

Deputy Dermot Ahern: I responded earlier when the amendment was moved. I made the
point, as acknowledged by Senator Bacik, that there was an inequality of position.
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Senator Ivana Bacik: I apologise; the Minister did respond. There was then another round
of discussion.

Deputy Dermot Ahern: There is a time-honoured filtering mechanism, whereby matters are
only referred to the Supreme Court on a point of law of exceptional public importance and
where it would be in the public interest that an appeal be taken to it. That filtering mechanism
has worked well since 1924. I accept what Senators Bacik and Regan have said about this being
a new move in that it will abolish the rule against double jeopardy but, equally, I do not believe
we should remove the time-honoured filtering mechanism to ensure only matters involving a
point of law of major public importance are referred to the Supreme Court. As we have seen
and as I have often said, 60% of all judicial reviews concern immigration, of which quite a
substantial number end up in the Supreme Court. I am not saying this is wrong but they get
through the filtering mechanism. When I started to practise law in the mid-1970s, a judicial
review was the exception rather than the rule, but now it is the rule. That is one of the reasons
we have a very skewed systems of matters being referred to the Supreme Court; hence the
request by the Judiciary for the establishment of a court of civil appeal to make sure only cases
involving a substantial point of law would be referred to the Supreme Court. That is the reason
I would be reluctant to look at this issue again. A person going forward for retrial has the
normal appeal mechanisms open to him or her, if he or she were found guilty in the retrial.

I will consider the matter again before Report Stage. We again asked the Office of the
Attorney General about this and it did not see any reason the long-standing filtering mechanism
in this respect should be changed.

Senator Ivana Bacik: I do not want to labour the point but my position changed slightly as I
was replying to the Minister’s first response to the amendment. I indicated that I would change
the wording of the amendment and will do so before Report Stage. Rather than deleting all of
the words from and including “if”, I will propose the deletion of the words “the Attorney
General or the Director”. I accept what the Minister said about the need for a filtering mechan-
ism to ensure only cases involving a point of law of exceptional public importance are referred
to the Supreme Court. My difficulty is with the lopsided nature of the certifying mechanism,
whereby one of the parties, the Director of Public Prosecutions, has the power to certify and
the other party, the acquitted person, does not. Given that section 10 decisions are always in
favour of the Director of Public Prosecutions, because of the retrial order being made, it is
pointless to suggest he might want to appeal. The appeal will be made by the acquitted person;
it is wrong, therefore, that only the Director of Public Prosecutions should have power to
certify. It should be the court alone which has that power.

The long-standing filtering mechanism, to which the Minster referred, applies to somebody
who has been convicted. This relates to a new procedure where a person has been acquitted
and a retrial order is made but the retrial has not yet taken place. He or she has to wait for
the completion of a second trial and a conviction before being entitled to appeal. Given that
there has already been one trial, in which the person concerned has been acquitted, it would
be fair to have a more neutral appeals mechanism to the Supreme Court. I accept the existence
of a filter but I do not accept a lopsided or unequal filter and I am grateful for the Minister’s
intention to consider the matter. I call on him not only to consider my original amendment but
also to consider the more limited amendment I have proposed, that is, to delete the reference
to the Attorney General as a director. I do not understand why he should have the power to
certify in this particular instance.

Senator Eugene Regan: That is the issue. It is appropriate that the screening to which the
Minister refers should be used only in these cases. It is a matter for the court to decide and it
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would be better if the court decided on foot of submissions made rather than the phraseology
used in the legislation.

Deputy Dermot Ahern: Senator Bacik remarked that she changed her view as she spoke.
Equally, I acknowledged to my officials that we would consider restricting it to the court. The
amendment is better than the proposal made earlier. We will consider the matter and revert
to the Attorney General’s office in respect of the more recent proposal.

Senator Ivana Bacik: I am obliged. I withdraw the amendment on this Stage in the light of
the Minister’s comments.

Amendment, by leave, withdrawn.

Section 14 agreed to.

Section 15 agreed to.

SECTION 16.

Question proposed: “That section 16 stand part of the Bill.”

Senator Ivana Bacik: I spoke about this section already while discussing section 8. I was
pleased to hear the Minister’s remarks on a person in respect of whom an application for a
retrial order is being made under section 8. Presumably, this applies also to a person in respect
of whom a section 9 application is being made. It is the understanding of both the Minister and
I that such a person would be at liberty. This is why I was surprised on Second Stage to find
in section 16 a rather open-ended arrest and detention power in respect of a person whose only
qualification is that he or she has been acquitted.

This is not about a person in respect of whom a retrial order has been made under sections
8 or 9 or a with prejudice appeal order. It is simply a person who has been acquitted. Under
section 16(2) a Garda superintendent or higher ranking officer may approach a District Court
judge and inform him or her that he or she has certain knowledge and that something has come
to his or her attention since the person was acquitted which is likely to reveal the existence of
new and compelling evidence and, therefore, seek an arrest.

This flies in the face of established common law and constitutional protections of innocent
persons. No application has been made to the Court of Criminal Appeal at that stage in the
process. It seems there is no requirement for the Director of Public Prosecutions, DPP, to have
formed a view that an acquittal has been tainted or that new and compelling evidence exists.
The superintendent alone may seek this arrest warrant or authorisation and the District Court
judge may then arrest the person. Once such a person is arrested under subsection (3), he or
she will be taken forthwith to a Garda station and detained there for a period as authorised
under section 4 of the Act of 1984 and, subject to the section, shall be dealt with as though he
or she had been detained under that section. This is very murky because the section 4 detention
procedure has been litigated extensively and custody regulations are used with the procedure
and so on.

Generally, the section 4 procedure is used to detain a person the Garda seeks to interview.
Interviews may be conducted according to certain rules, but it seems extraordinary that section
16 confers power on a garda to seek the arrest and detention of someone who has been acquit-
ted and that such a person may then be questioned. I am unclear as to the purpose of the
measure. Is it to bring such people before the courts for a section 8 or section 9 application?
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Is it to gather the new and compelling evidence? This would be very wrong. There is a lack of
clarity because a garda may have knowledge of something that might confirm the existence of
new and compelling evidence. Is the garda then entitled to go on a fishing exercise and detain
someone to get information through interview and interrogation with a view to building a
section 8 case against such a person? I am unclear about this matter. I oppose the section
because the lack of clarity raises constitutional difficulties about the detention of someone
under the section.

I refer to the ending of the detention. The legislation states detention may be ended if there
are no longer reasonable grounds for suspecting a person has committed the offence in respect
of which they were arrested. However, such a person would not have been arrested in respect
of committing an offence but for the fact that a Garda superintendent informed a District
Court judge that he or she had knowledge of new and potentially compelling evidence. The
person has already been acquitted in respect of the original offence. Section 16(5)(a)(ii) sug-
gests detention may be ended where there are no longer reasonable grounds for believing
detention is necessary for the proper investigation of the relevant offence.

It seems detention is for the purpose of investigation but there must have been an investi-
gation prior to that point for an application to be made in the first place because a garda must
have some knowledge of the existence of new and compelling evidence. I am puzzled by the
section. It may be the case that it is intended to be as wide as I have suggested. How else is
such a detention to be terminated? A person may be held for up to 24 hours under the 1984
Act, as amended, but normally there is a requirement that such a person is charged. If someone
is held under a section 4 detention, he or she is released when grounds no longer exist for
detention or he or she is released and then charged. However, in this case there is no indication
of what happens next. The legislation states “the detention shall be terminated forthwith”. If
nothing else happens under section 16(5) once the section 4 period expires, which is 24 hours
at present, the detention is terminated and a person should be released. What happens next?
One presumes the Garda furnishes the DPP with any new information and the DPP makes an
application to the Court of Criminal Appeal under section 8.

However, it strikes me that section 16 rides roughshod over the safeguards in section 8 if a
person may be arrested and detained to gather evidence or to show there is new and compelling
evidence against them for a section 8 application. What is to prevent the Garda seeking this
procedure for every acquitted person or to test whether such a person would make a confession
having been acquitted? The Garda could arrest, detain, determine if it can extract a confession
and then it would have a second bite at the cherry. I am not impugning the Garda or suggesting
the Garda would behave in this way at random. However, as legislators we must ensure safe-
guards exist against abuse by ill-intentioned individuals and I see no such safeguards here.
Section 16 as currently drafted is too broad. Unless I have missed something I see no reason
for this requirement or for such very extensive powers of arrest and detention of a person
previously acquitted and in respect of whom there has been no section 8 or section 9 procedure
at that stage.

It is also interesting to read the section in conjunction with section 15 which outlines the
safeguards and the proviso that powers may be used only in accordance with this Bill. It lists
what the Garda is not permitted to do without the consent of a person, where such a person
has participated in a relevant offence in respect of which he or she has been acquitted. Quite
properly, the section lists the requirement for such procedures as arrest, detention, interview
and so on. However, section 16 undermines all that with the provision that such a person may
be arrested as if under section 4, but without the usual stipulations of a section 4 detention,
such as when a detention comes to an end a person must be charged or released. There is no
provision here that such a person would be charged at that stage. He or she is simply released
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but the case may have been built against him or her during a detention and he or she may be
subject to a section 8 or section 9 application then. Will the Minister clarify the purpose of the
section and how he intends to ensure safeguards against abuse?

Deputy Dermot Ahern: If one were to extend the logic of Senator Bacik’s argument regard-
ing the arrest of people under this section, no one could be arrested prior to being charged,
leaving aside the procedure for a retrial under this legislation. Obviously, the Garda is entitled
to arrest someone in accordance with the law to question him or her, or else it would not have
the ability to solve crime.

Senator Bacik, when referring to section 15, answered her own question on the rationale
behind section 16. As she stated, the section contains safeguards in respect of what can be
done. It must also be pointed out that following the arrest of a person, it will be necessary for
a superintendent to apply for a judicial imprimatur. There cannot be a subsequent charge unless
the court so directs. This is not something that might be used willy-nilly and in every circum-
stance in order to allow the Garda to have another bite at the cherry.

Section 16 is central to the procedure governing the reopening of acquittals on the basis of
new and compelling evidence. It allows for the arrest of a person where his or her detention is
necessary for the investigation of information that points to the existence of new and compel-
ling evidence. It is important to note that the arrest follows judicial authorisation. The
maximum period for which a person may be detained is 24 hours, the maximum permitted
under section 4 of the Criminal Justice Act 1984.

In combination with section 15, section 16 represents a safeguard for acquitted persons.
Without the prohibition in section 15, an acquitted person would be subject to Garda arrest
and detention in the normal way for the offence in respect of which he or she has been acquit-
ted. Once the law provides for the retrial of acquitted persons in certain circumstances, it
follows that, unless some special provision is made in law, such persons would be subject to
normal Garda powers as part of a proper investigation of new evidence. The offences to which
the new and compelling evidence procedure applies are all arrestable offences. This means that
any such person, on the basis of reasonable suspicion, would be liable to be arrested and
detained without the need for a judge-assisted warrant.

In recognition of the status of the acquitted person and the need to remove any potential
for harassment of that person, section 15 prohibits the exercise of a range of standard Garda
investigation powers, including those of arrest, detention, fingerprinting, the taking of forensic
samples etc., except in accordance with the special provisions in section 16 to 18, inclusive.

Section 17 makes similar provision in respect of the arrest of an acquitted person who is in
prison or a child detention school with regard to his or her suspected involvement in an offence
for which he or she has been acquitted. The section also makes special provision for search
warrants.

As stated, section 16 provides for judicial authorisation of an arrest. Before issuing an arrest
warrant, a judge must be satisfied that the senior member of the Garda Síochána seeking it is
in possession of information on the relevant offence in respect of which a person was acquitted
which has come to the attention of the Garda since that person’s acquittal and which is likely
to reveal or confirm the existence of new or compelling evidence in connection with his or her
suspected participation in the offence for which his or her arrest is being sought. This test
requires the judge to have regard to the exacting threshold which must be met in order to
ground an application for a retrial on the basis of new and compelling evidence.
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Senators may be interested to note that other jurisdictions that have modified the rule against
double jeopardy in order to provide for retrials where new evidence emerges post-trial all allow
the exercise of police powers in respect of the acquitted person subject to special safeguards.
In general, such safeguards come in the form of prior approval from the prosecution services.
Having regard to the independence of the Director of Public Prosecutions in the State, I do
not wish to go down that road. I have instead opted for judicial oversight which provides a
strong safeguard to protect the acquitted person from potential harassment.

Apart from the fact that, in combination with section 15, it provides a safeguard for acquitted
persons, section 16 is also critical from an operational perspective. It goes without saying that
before the Director of Public Prosecutions initiates, under section 8, an application to have an
acquittal quashed and a person retried, the new and compelling evidence on which that appli-
cation is based must have been properly verified by the Garda in order to ensure its reliability
and substance. To ensure such verification, the Garda must have the possibility of using stan-
dard investigative powers to question the person, take his or her fingerprints, gather forensic
samples, etc. These powers all arise in the context of Garda detention. It might not be necessary
for the Garda to seek the arrest of and detain a person in every case. However, the power to
do so must be available as an option.

The purpose of the arrest under this section relates to the investigation of possible new and
compelling evidence. It will arise before a decision is taken by the Director of Public Pros-
ecutions to initiate an application for a retrial order. In no way does section 16 allow the
acquitted person to be detained in custody pending the determination of the application for a
retrial order. As stated, while other jurisdictions permit an acquitted person to be remanded
in custody or placed on bail pending the determination of the application for a retrial, I have
decided not to go down that route.

Having regard to an acquitted person’s entitlement to the presumption of innocence, he or
she will be at liberty, without the possibility of restrictions being imposed, pending the determi-
nation by the Court of Criminal Appeal of the retrial order. I am aware that this gives rise to
the risk of an acquitted person absconding but I am advised that this is unavoidable. In order
to address that fact, section 8(6) provides that if an acquitted person fails to appear, the court
may, subject to the requirements of the interests of justice, allow the hearing to proceed in his
or her absence.

I am satisfied that section 16 strikes the appropriate balance between the rights of the acquit-
ted person and the needs of the investigation into the existence of new and compelling evi-
dence. In such circumstances, I urge Senators to support it.

Senator Ivana Bacik: I thank the Minister for clarifying that the person will be at liberty
pending the hearing of an application under section 8. I understood him to state that prior to
section 16 being brought into operation, the Director of Public Prosecutions must have already
formed a view on the existence of new and compelling evidence. However, that is not clear
from the wording of the section.

I do not accept the Minister’s contention that I am making a much more general point
regarding arrests and so forth, far from it. I am stating this is an exception to the normal
procedures under which gardaí form reasonable suspicions, arrest people, etc. That will already
have been done in this instance in respect of persons who have been tried and acquitted. We
are, therefore, dealing with a very different situation in respect of people who previously were
not capable of being rearrested.

It is clear from what the Minister said that a section 16 application would be made prior to
those made under either section 8 or 9. I reiterate my contention that this matter is too broadly
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defined in section 16, particularly in the light of the fact that there is a difficulty in the context
of an investigation being carried out by the Garda and the omission of a reference to the
Director of Public Prosecutions having already formed a view. There is no provision to the
effect that the Director of Public Prosecutions should, prior to a senior member of the Garda
making an application to the District Court, have formed a view or that a section 8 application
is contemplated. Perhaps it might be useful to table an amendment in this regard and I reserve
the right to introduce such an amendment on Report Stage.

I could not frame an amendment to section 16 for discussion on Committee Stage because I
was not able to identify the stage at which the application should be made. Now that the
Minister has clarified the position, I believe I see a way in which the section might be amended
in order to make it somewhat more specific. I will, therefore, reserve my position on the matter
until Report Stage.

It is clear that, under section 16(9), there is also a power of arrest in instances where retrial
orders are made under section 10. When I first read the Bill, I was not sure whether it was
envisaged that this would also apply following the making of a retrial order under section 10.
However, section 10(1) includes a power for the court to make conditions or give directions.
In such circumstances, the court can provide a warrant for arrest. Section 16 is, therefore, only
relevant where somebody has been acquitted and where a retrial order has not been sought or
granted. Owing to the fact that the Minister has confirmed this fact, it is all the more important
that we ensure there are stringent safeguards in place in respect of the detention period, what
is permissible and the necessary mechanisms which must be triggered before a person can be
detained by a judge of the District Court under this section.

3 o’clock

Deputy Dermot Ahern: My previous remarks may perhaps have clarified the purpose of the
section which the Senator proposes to oppose. If we were to agree to delete it, we would be

faced with a ludicrous situation where the Garda would not be able to put new
and compelling evidence discovered by its members to the acquitted person
against whom, subject to judicial authorisation, it might wish to bring a charge.

That would be complete nonsense because gardaí would have to be able to confront and ques-
tion a potential defendant in regard to this new and compelling evidence.

The Senator is entitled to table an amendment on Report Stage and we will deal with it but
this is the right way to go. As I said, we did not go down the route of other jurisdictions which
have changed the rule in this respect. We are making it subject to judicial authorisation and
the detention is only in respect of new and compelling evidence and is subject to a very strict
regime and time limit.

Senator Ivana Bacik: I said the reason I opposed the section was that I was not clear about
the purpose. The Minister clarified that and I will table an amendment on Report Stage. I am
grateful to him.

The Minister said that gardaí would have to put it to the acquitted person. I do not believe
he is requiring that because clearly the gardaí may apply but they do not have to do so.

Deputy Dermot Ahern: Yes.

Senator Ivana Bacik: There might well be a situation in which the Director of Public Pros-
ecutions makes a section 8 application without a section 16 application having been made first.
Section 16 is not a necessary prerequisite for section 8. I am trying to assist the Minister in
clarifying that.
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Question put and agreed to.

SECTION 17.

An Leas-Cheann Comhairle: Amendments Nos. 38 and 39 are related and may be discussed
together. Is that agreed? Agreed.

Government amendment No. 38:

In page 22, lines 1 to 7, to delete subsection (10) and substitute the following:

“(10) Nothing in this section shall affect the power of the Court to issue a warrant for the
arrest of a person in respect of whom an order has been made under subsection (1) of
section 10.”.

Deputy Dermot Ahern: Amendments Nos. 38 and 39 are technical amendments. Amendment
No. 38 substitutes subsection (10) for section 17(10). The effect of the substitution is that
paragraph (b) of subsection (10) is deleted. Paragraph (b) provides that nothing in this section
shall effect any power conferred by law apart from this section in regard to the arrest, detention
or transfer of persons in prisons or children in detention schools.

Section 17 sets out the circumstances in which a District Court judge may issue a warrant
for the arrest of a person who is in prison or in a children’s detention school in connection
with the person’s suspected involvement in an offence for which he or she has already been
acquitted. The arrest is for the purpose of confirming or revealing the existence of new and
compelling evidence.

Subsection (10)(b) was inserted as a safeguard to ensure that section 17 did not restrict other
arrests, detentions or transfer powers in respect of prisoners or children in detention — for
example, the power to arrest such persons in connection with an offence other than the offence
for which the person was acquitted. However, on reflection, the Parliamentary Counsel advised
that it serves no practical purpose.

Amendment No. 39 is similar to amendment No. 38. It also arises following further consider-
ation of section 18(8) by the Parliamentary Counsel. The amendment substitutes section 18(8).
In effect, it deletes subparagraph (b) of subsection (8) which provides that nothing in section
18 shall affect the operation of any power conferred by law apart from this section in regard
to the search of any place or person. Subsection (8)(b) was inserted as a safeguard to ensure
that section 18 did not have unintended consequences for other search powers such as the
power to apply for a search warrant in regard to property owned by an acquitted person in
connection with an investigation into his or her involvement in another offence. On reflection
again, the Parliamentary Counsel advised that it serves no practical purpose.

I am satisfied sections 17 and 18 are drafted in sufficiently clear terms to avoid any unin-
tended consequences for other arrest and search powers.

Amendment agreed to.

Section 17, as amended, agreed to.

SECTION 18.

Government amendment No. 39:

In page 23, lines 20 to 23, to delete subsection (8) and substitute the following:
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“(8) Nothing in this section shall affect the operation of section 7 of the Criminal Justice
Act 2006.”.

Amendment agreed to.

Section 18, as amended, agreed to.

NEW SECTION.

An Leas-Cheann Comhairle: Amendments Nos. 40, 41, 42 and 43 are related and may be
discussed together. Is that agreed? Agreed.

Senator Eugene Regan: I move amendment No. 40:

In page 23, before section 19, but in Chapter 3, to insert the following new section:

“CHAPTER 4

Evidence in Criminal Proceedings

19.—In this Chapter—

“Court” includes court-martial;

“Criminal proceedings” includes proceedings before a court-martial and proceedings on
appeal;

“Improperly or illegally obtained evidence” means evidence obtained by the Garda Síoch-
ána or other law enforcement agency in a manner which breaches an accused’s rights in
common law or under statutory criminal law or of the Constitution.”.

These amendments relate to improperly or illegally obtained evidence. This was the subject of
debate in this House when I put forward a Bill to this effect, that is, in regard to the
exclusionary rule. In the context of the separation of powers, I do not propose to press these
amendments. There is a case before the Supreme Court which was heard approximately ten
days ago and these issues are the subject of this court case.

This relates to the constitutional aspect. The Minister had reservations about the Bill pro-
posed and some of which strengthened this Bill in regard to the exclusionary rule. I do not
propose to press these amendments in light of the fact the issue is live before the Supreme
Court.

Deputy Dermot Ahern: I thank the Senator for that. It concurs with my view.

Amendment, by leave, withdrawn.

Amendments Nos. 41 to 43, inclusive, not moved.

Sections 19 to 22, inclusive, agreed to.

SECTION 23.

Senator Ivana Bacik: I move amendment No. 44:

In page 24, subsection (1), line 19, before “arising” to insert the following:
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“which gives to a directed verdict or which prevented the jury from considering evidence
which was properly admissible or a misdirection of law to the jury”.

This amendment proposes to insert new words into section 23(1) relating to with prejudice
prosecution appeals. The amendment seeks to specify what type of errors of law can be the
subject of an application under section 23, again being mindful of the change in the law section
23 represents and recognising that the expert group on the balance in criminal law said that a
trial that flounders of an error of law made by a trial judge cannot reasonably be described as
a trial in due course of law. It argued in favour of a with prejudice right of appeal. However,
it stated that the jury decision on the merits, following reception of all admissible evidence, is
totally impregnable under its proposal. I agree with that because this should be an exceptional
power capable of being exercised only in exceptional circumstances.

The expert group said in the summary of its report that only where the jury is directed as to
its verdict, or wrongly prevented from considering admissible evidence, could the jury verdict
be impugned. Using the language of the expert group report, we simply specified what type of
question could be appealed under section 23, in other words, the decision in favour of the
accused and only in a question of law which gives rise to a directed verdict or which prevents
the jury from considering evidence which was properly admissible or a misdirection of law to
the jury. We have broadened it somewhat from the balance report. I have spotted a typo-
graphical error in the amendment and apologise for that. It should state “gives rise to a directed
verdict or which prevented the jury from considering evidence which was properly admissible
or a misdirection of law to the jury”. It simply specifies in order to ensure that this is more
watertight and that this will only be exercised in exceptional circumstances.

Deputy Dermot Ahern: I thank the Senator for what she said. I had intended to bring forward
amendments on Report Stage to refine the scope of this section. Section 23 represents a radical
departure in our prosecution appeal system. It is intended to capture the recommendations of
the balance in the criminal law group that with prejudice prosecution and right of appeal against
acquittals following trial on indictment should be permitted in certain circumstances.

The group recommended that the right should be available in the case of an erroneous ruling
by a trial judge which resulted in a judge directing acquittal or weakened the prosecution case
which was put to a jury. The report of review group emphasised that a jury acquittal, following
receipt of all the admissible evidence, should be totally impregnable under the regime, as the
Senator said. The group also recommended that a prejudice prosecution appeal should be
available against a decision by the Court of Criminal Appeal to quash an acquittal but not
order a retrial.

I am concerned that section 23 does not capture with sufficient precision the recom-
mendations of the review group and for this reason I intend to bring forward amendments on
Report Stage which will seek to ensure the threshold for appeal is sufficiently high to protect
jury decisions following receipt of all admissible evidence while at the same time not setting
the bar so high that the section is inoperable.

While I appreciate the intention behind the Senator’s amendment, I ask her to withdraw it
because I am advised by the Parliamentary Counsel that the amendment as drafted does not
require a sufficient link between the jury decision to acquit and the erroneous ruling by a judge.
Having regard to the constitutional right to a jury trial, we must be careful when making
provision for overturning a jury that a verdict, following receipt of all admissible evidence, is left
untouched irrespective of whether it might be considered perverse. This point is not adequately
captured in the section as currently worded which provides that the appeal will solely be on a
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question of law and does not require a link between such a question and the adverse effect on
the jury’s consideration of the evidence from the prosecution’s perspective.

Senator Ivana Bacik: I am grateful that the Minister has indicated his acceptance of the
principle of my amendment. I was concerned about the lack of specificity in section 23 as it
stands and I welcome that he plans to insert further qualifications or restrictions. He was
probably more critical than I of the current wording of the section. This kind of with-prejudice
appeal represents a radical departure, especially in the context of jury verdicts. Jury trials have
long been a vital part of our criminal justice system and it is important that we minimise any
impacts that would undermine them. I withdraw my amendment in light of the Minister’s
acceptance that the section as it stands does not strike the correct balance.

Amendment, by leave, withdrawn.

Amendment No. 45 not moved.

Section 23 agreed to.

Sections 24 to 26, inclusive, agreed to.

NEW SECTION.

Government amendment No. 46:

In page 27, before section 27, to insert the following new section:

“27. — Subsection 16 of section 3 of the Criminal Justice Act 1994 is amended, in para-
graph (f), by the substitution of the following subparagraph for subparagraph (i):

“(i) (I) when the defendant is acquitted on all counts, or

(II) where the provisions of section 23 of the Criminal Procedure Act 2009 apply to
the proceedings—

(A) when the time period for an appeal under that section has expired and no appeal
has been made,

(B) where an appeal has been made but no re-trial is ordered, at the conclusion of
the appeal proceedings under the section, or

(C) where a re-trial has been ordered, at the conclusion of the re-trial;”.”.

Deputy Dermot Ahern: This amendment inserts a new section to ensure a freezing order
imposed by the High Court under section 24 of the Criminal Justice Act 1994 on dealings in
property pending the outcome of a trial will in the event of an acquittal remain in place pending
the outcome of a with-prejudice prosecution appeal under section 23 of the Bill and any retrial
ordered. At present where a person is convicted, freezing orders remain in place until the
conviction is set aside on appeal where no retrial or confiscation is ordered or satisfied. It is
sensible to provide a corresponding provision in favour of a prosecution in the case of a with-
prejudice prosecution appeal under section 23 because otherwise the DPP would lose one of
the benefits of the appeal in that the defendant would have the opportunity to dispose of or
hide his or her assets in the period between the acquittal and the conclusion of the appeal or
retrial. The interpretation of the words “proceedings for an offence are concluded” contained
in section 3(16)(f) of the 1994 Act is being amended to provide that it means, inter alia:

[T]he defendant is acquitted on all counts, or
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(II) where the provisions of section 23 of the Criminal Procedure Act 2009 apply to
the proceedings—

(A) when the time period for an appeal under that section has expired and no appeal
has been made,

(B) where an appeal has been made but no re-trial is ordered, at the conclusion of the
appeal proceedings under the section, or

(C) where a re-trial has been ordered, at the conclusion of the re-trial[.]

This approach replicates the situation that applies in the case of defence appeals and is neces-
sary to ensure the property concerned is not dissipated.

Amendment agreed to.

Sections 27 to 32, inclusive, agreed to.

NEW SECTIONS.

Government amendment No. 47:

In page 28, after section 32, to insert the following new section:

“PART 5

MISCELLANEOUS PROVISIONS

CHAPTER 1

Giving of Evidence

33. — The Criminal Justice Act 1924 is amended—

(a) in section (1)(f)—

(i) in subparagraph (ii)—

(I) by the substitution of “questions of any witness” for “questions for the witnesses
for the prosecution”, and

(II) by the substitution of “person in respect of whom the offence was alleged to
have been committed” for “prosecutor”,

and

(ii) by the insertion of the following subparagraph after subparagraph (iii):

“(iiia) the person has personally or by the person’s advocate asked questions of any
witness for the purpose of making, or the conduct of the defence is such as to involve,
imputations on the character of a person in respect of whom the offence was alleged
to have been committed and who is deceased or is so incapacitated as to be unable to
give evidence; or”,

and

(b) by the insertion of the following sections after section 1:

1A. — Where a person charged with an offence intends to adduce evidence, personally
or by the person’s advocate, of a witness, including the person, that would involve impu-
tations on the character of a prosecution witness or a person in respect of whom the
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offence is alleged to have been committed and who is either deceased or so incapacitated
as to be unable to give evidence, or evidence of the good character of the person—

(a) the person may do so only if he or she—

(i) has given, either personally or by his or her advocate, at least 7 days’ notice to
the prosecution of that intention, or

(ii) has applied to the court, citing the reasons why it is not possible to give the
notice, and been granted leave to do so,

and

(b) notwithstanding section 1(f), the person may be called as a witness and be asked,
and the prosecution may ask any other witness, questions that—

(i) would show that the person has been convicted of any offence other than the
one wherewith he or she is then charged, or is of bad character, or

(ii) would show that the person in respect of whom the offence was alleged to
have been committed is of good character.”.”.

Deputy Dermot Ahern: This amendment inserts a new section to amend the provisions on
the admissibility of character evidence of an accused person in the Criminal Justice Act 1924.
I will briefly outline the existing law before addressing the amendment as it would aid Members
in their understanding of the proposed changes. As the law currently stands, section 1(a) of
the 1924 Act provides that an accused shall be a witness in his or her defence only if he or she
consents to take the stand. An accused who takes the stand is liable to be cross-examined by
the prosecution but exceptions arise to that general rule. Section 1(f) of the 1924 Act prohibits
the cross-examination of an accused regarding previous convictions or bad character unless
certain circumstances arise. The accused will lose the so-called shield under three conditions.
The prosecution can cross-examine the accused about his or her commission of or conviction
for another offence if it satisfies the similar fact evidence rule. The accused will also lose his
or her shield if he or she has attacked the character of the prosecutor or witness for the
prosecution, has given evidence of his or her own good character or has adduced some evidence
from witnesses for the prosecution. This does not extend to defence witnesses. The accused
can also be cross-examined if he or she has given evidence against a co-accused.

As the balance in the criminal review group noted, this gives rise to anomalies. Under the
existing law, an accused person may retain the shield simply by refusing to take the stand.
Deceased and, often, incapacitated victims are not available as witnesses for the prosecution,
which means that an accused can avoid the consequences of an attack by him or her on the
character of a person who in other circumstances would be a prosecution witness. Victims who
cannot be witnesses are at present afforded no protection for their reputation or good name.
This has the potential for intensifying the distress and suffering of their families. Such a
situation amounts to an undeserved benefit to the accused from the degree of injury inflicted
on the victim. The overall picture that emerges from the present situation is that an accused
or his or her legal team can adduce evidence of the good character of an accused or conduct
an attack on the character of other persons with a high level of impunity. Deceased or incapaci-
tated victims are left with little or no opportunity to respond to claims by the accused.

It is against that background that the amendment to the 1924 Act is being proposed. The
amendment implements the recommendations of the review group. Section 1(f) is being
amended in two respects. Subparagraph (ii) is being amended to provide for the dropping of
the shield where the accused has personally or through counsel asked questions of any witness
designed to establish the good character of the accused or where the conduct of the defence is
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such as to impugn the character of the victim. The new subparagraph (iiia) extends the loss of
the shield to include cases in which the accused or his or her legal team asks questions of any
witness where the conduct of the defence is such as to involve imputations against the character
of the deceased or incapacitated victim. This extends the circumstances where the shield is
dropped to include non-witnesses.

A new section 1A is being added to the 1924 Act to provide that the defence must give
seven days’ notice of its intention either to make an imputation against a prosecution witness
or a deceased or incapacitated victim or to establish the good character of the accused. In the
absence of such notice, the leave of the court will be required by the defence to make such an
imputation. This need for notice arises in cases where the witness is not present and able to
defend himself or herself. It will often take time to check and examine details of allegations
against persons who are not present and whose ability to assist even where he or she is alive
is impaired. In cases where the defence uses this case the prosecution may ask questions of the
accused or other witnesses as to the bad character of the accused. The accused may be called
as a witness and the prosecution may ask the accused or any other witness questions about the
accused’s previous record of bad character or the good character of the victim. This is despite
the rule in section 1(f) limiting the circumstances where the accused who is a witness can be
asked about his previous record or character.

My amendment addresses anomalies that are open to abuse by an accused either to enhance
his own standing or to question or impugn the character of others who are not able to defend
themselves. I am not rewriting the rules of evidence. I am not attacking or reducing the estab-
lished rights of defendants. I am merely addressing a particular situation that is especially
important to the families of victims. I am respecting the position of the review group. It was
careful in its approach, as was I. It is clear that it did not favour any general relaxation of the
current rules. I am satisfied that the changes are necessary but careful. There is nothing in my
amendment that would prevent an accused raising issues relating to the victim if he or she can
demonstrate that they are true and are relevant to his or her defence. My amendment aims to
prevent the abuse of the anomalies in the current rules and I am happy to commend these
amendments to the 1924 Act.

Senator Ivana Bacik: I am happy to support the amendment in principle. I accept that it is a
significant departure but it causes great distress to victims, and particularly to their families,
when the accused raises provocation as a defence and the family feels that the character of
their deceased relative has been impugned without any possibility of a response. Many years
ago I spoke about this to Advocates for Victims of Homicide, AdVIC. It has called for such
an amendment. It is also a recommendation of the expert group as the Minister said.

I want to raise two points, however, to improve the wording of the amendment. They are
almost typographical errors. Subsection (b) states: “notwithstanding section 1(f), the person
may be called as a witness and be asked, and the prosecution may ask any other witness,”.
Should that not be “or” the prosecution or “and/or”? If the accused is not taking the stand the
prosecution can ask any other witness, as an alternative. The same is true if the accused does
take the stand. The present phrase suggests that the prosecution can ask another witness only
where the accused has been called as a witness. Will the Minister please check that point?

Subparagraph (ii) of subsection (b) reads “would show that the person in respect of whom
the offence was alleged to have been committed is of good character”. I would say “is or was
of good character” because the person may be deceased. In my example the character of a
deceased person has been impugned, for example, where the defence alleges provocation in a
murder trial. In that case “the person in respect of whom the offence was alleged to have been
committed” is deceased but his or her character is being attacked. That is the sort of case the
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Minister seeks to address here. The phrase “is of good character” implies that it refers only to
someone who is alive but is incapacitated, which is the other circumstance covered by the
legislation. Will the Minister consider these two small changes to improve the wording of
this provision?

Senator Eugene Regan: The balance in the criminal law review group comprehensively
covered the shield and the dropping of the shield in respect of character evidence. I welcome
the fact that it has been taken up in this Bill. I fully support the Minister’s amendment.

Deputy Dermot Ahern: I thank the two Senators for their contributions. We will consider
the two slight amendments proposed by Senator Bacik.

Amendment agreed to.

Government amendment No. 48:

In page 28, after section 32, to insert the following new section:

“34.—(1) An accused shall not call an expert witness or adduce expert evidence unless
leave to do so has been granted under this section.

(2) Where the defence intends to call an expert witness or adduce expert evidence, whether
or not in response to such evidence presented by the prosecution, notice of the intention
shall be given to the prosecution at least 10 days prior to the scheduled date of the start of
the trial.

(3) A notice under subsection (2) shall be in writing and shall include—

(a) the name and address of the expert witness, and

(b) any report prepared by the expert witness concerning a matter relevant to the case,
including details of any analysis carried out by or on behalf of, or relied upon by, the expert
witness, or a summary of the findings of the expert witness.

(4) The court may grant leave to call an expert witness or adduce expert evidence even if
no report or summary of the findings are included as required by subsection (3)(b), if the
court is satisfied that the accused took all reasonable steps to secure the report or summary
before giving the notice.

(5) The court shall grant leave under this section to call an expert witness or adduce expert
evidence, on application by the defence, if it is satisfied that the expert evidence to be
adduced satisfies the requirements of any enactment or rule of law relating to evidence
and that—

(a) subsections (2) and (3) have been complied with,

(b) where notice was not given at least 10 days prior to the scheduled date of the start
of the trial, it would not, in all the circumstances of the case, have been reasonably possible
for the defence to have done so, or

(c) where the prosecution has adduced expert evidence, a matter arose from that expert’s
testimony that was not reasonably possible for the defence to have anticipated and it would
be in the interests of justice for that matter to be further examined in order to establish its
relevance to the case.

(6) The prosecution shall be heard in an application under subsection (4) or (5).
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(7) A notice required by this section to be given to the prosecution may be given by
delivering it to the prosecutor, or by leaving it at his or her office or by sending it by regis-
tered post to his or her office.

(8) Where the court grants leave under this section, the prosecution shall be given a reason-
able opportunity to consider the report or summary before the expert witness gives the
evidence or the evidence is otherwise adduced.

(9) In this section—

“expert evidence” means evidence of fact or opinion given by an expert witness, and “ex-
pert witness” means a person who appears to the court to possess the appropriate qualifi-
cations or experience about the matter to which the witness’s evidence relates.”.

Deputy Dermot Ahern: This amendment is based on the recommendations of the review
group which examined the question of whether there should be a more general prior disclosure
of defence evidence. It rejected the idea of general disclosure but recommended more limited
requirement of disclosure of evidence of a technical and special nature. The Government and
I accepted this recommendation and the amendment gives effect to it. It provides that the
defence must give the prosecution notice of its intention to adduce evidence.

The notice must normally be given at least ten days in advance of the scheduled start of a
criminal trial but the court retains discretion to allow for shorter notice, for example, where it
feels it is necessary to respond to some fact that arises in the course of the trial from the
evidence given while in the witness stand by an expert witness for the prosecution. The appli-
cation from the defence must include the name and address of its expert witness as well as
details of the evidence the expert proposes to give. The application is to be accompanied by
reports and summary findings of any analysis carried out by the expert witness. When assessing
the application the court will satisfy itself that the evidence it is proposed to give meets the
requirements in statute or otherwise to the standard of evidence. This ensures the procedure
is not used to introduce irrelevant or frivolous material or to otherwise waste the court’s time.

The procedures in this amendment are modelled on section 20 of the Criminal Justice Act
1984, notice of alibi in trials on indictment, which requires notice of the particulars of the alibi
as well as details of witnesses to be called in support of the alibi. The wider picture is that
generally a considerable disparity exists between the advanced disclosure required of pros-
ecution and defence in criminal cases. The prosecution is required to set out details of the
precise conclusions that it seeks to prove in the form of statement of particulars of the offence
on indictment and to furnish not only copies of exhibits and statements of witnesses intended
to call but also any other material which may be useful to the defence.

The defence, by contrast, with limited exceptions such as the alibi evidence to which I
referred earlier and information regarding witnesses required by the Offences Against the State
(Amendment) Act 1998, or the intention to adduce evidence regarding the mental condition
of an accused under section 19 of the Criminal Law (Insanity) Act 2006, is not required to
furnish any such information.

Having viewed various options and having considered the position in the UK and elsewhere
the review group felt the time was not right to undertake any wholesale changes but there is
no doubt that a case can be made for prior disclosure in the case of expert evidence. Such
evidence is often very complex. It can relate to a wide range of medical, scientific and mechan-
ical issues, to mention some of the more common ones but it will often relate to matters such
as the evaluation of DNA analysis methods, the interpretation of DNA results and pathology
reports.
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[Deputy Dermot Ahern.]

The analysis and subsequent reports are often prepared by specialists in agencies outside the
State. It is reasonable that the prosecution should have some opportunity to consider and
evaluate such evidence. The defence, after all, will have had details in advance of all of the
evidence, including the expert evidence on which the prosecution relies. The amendment does
not require disclosure of all of the defence evidence. It is limited to one area where the nature
of the evidence is such that it very often cannot be evaluated instantaneously. I recommend
this amendment.

Senator Ivana Bacik: In response to the Minister’s point about disparity between defence
and State, it goes without saying that the might of the State is weighed against the defence.
That has always been recognised in the jurisprudence of the European Court of Human Rights
and in our Constitution and the due course of law guarantee. It is important to bear that in
mind. This provision is not unduly onerous but I am glad to see there is a provision in the
Minister’s amendment which will allow the defence to bring in evidence of this nature without
the necessity to seek notice. In my experience the necessity for such evidence often arises in
the course of the trial and therefore it would have been impossible to give the requisite notice.

Amendment agreed to.

Progress reported; Committee to sit again.

Business of Seanad.

An Leas-Chathaoirleach: It is now 3.30 p.m. and we are supposed to be moving on to the
next item on our agenda, but I believe the Acting Leader wishes to propose an amendment to
the Order of Business.

Senator Denis O’Donovan: I propose that we extend this debate for until 3.45 p.m. to com-
plete this Bill.

An Leas-Chathaoirleach: Is that agreed? Agreed.

Criminal Procedure Bill 2009: Committee Stage (Resumed).

NEW SECTIONS.

Government amendment No. 49:

In page 28, after section 32, to insert the following new section:

“35.—(1) This section applies where property that is to be entered in evidence in a criminal
trial is to be—

(a) returned to its owner, or

(b) disposed of before the trial begins.

(2) Where the prosecution proposes to dispose of property that is to be entered in evidence
or return it to its owner before the scheduled date of the start of the trial, the prosecution
shall serve a notice under this section (the “prosecution notice”) on the accused at any time
that is at least 23 days prior to that date.

(3) The prosecution notice shall contain a description of the property in sufficient detail
to identify it and a statement as to the relevance of the property to the proceedings,
together with—
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(a) one or more photographs of the property, and

(b) any report that the prosecution proposes to enter in evidence arising from the analy-
sis of the property, including analysis of any materials found in or on the property (the
“prosecution report of evidence”).

(4) Not later than 7 days after service of the prosecution notice under subsection (2), the
defence shall serve on the prosecution a notice in writing (the “defence notice”) that indicates
one of the following:

(a) that the defence accepts the prosecution notice and agrees to the return or disposal
of the property;

(b) that the defence wishes to provide to the prosecution a report that conforms with
subsection (3) (the “defence report of evidence”);

(c) that the defence requires the property to be available as an exhibit at the trial.

(5) Where the defence notice served under subsection (4) is a notice mentioned in para-
graph (b) of that subsection, then, notwithstanding section 34, the defence shall, not later than
7 days after service of that notice, serve the defence report of evidence on the prosecution.

(6) Where a defence report of evidence is served on the prosecution under subsection (5),
the prosecution shall, not later than 3 days prior to the scheduled date of the start of the
trial, provide to the defence and the court a notice stating whether it accepts or rejects that
notice (the “prosecution notice of reply”).

(7) If the defence notice under subsection (4) is made under paragraph (a) of that subsec-
tion or is made under paragraph (b) of that subsection and a defence report of evidence is
served under subsection (5) and accepted under subsection (6), then—

(a) a member of the Garda Síochána not below the rank of inspector shall, on receipt
by him or her of a copy of the notice referred to in subsection (4) or (6), cause the property
to be returned or disposed of, as the case may be,

(b) the member referred to in paragraph (a) shall keep a written record of the return or
disposal of the property, and

(c) where the property is returned to its owner, the owner shall acknowledge in writing
the receipt of the property.

(8) The following rules apply to admissibility of evidence:

(a) where subsection (4)(a) applies, the prosecution report of evidence is proof of the
facts stated therein, unless the contrary is shown;

(b) where subsection (4)(b) applies and a defence report of evidence is served on the
prosecution under subsection (5) and accepted under subsection (6), the defence report of
evidence is proof of the facts stated therein, unless the contrary is shown;

(c) where subsection (4)(c) applies, the property may be admitted as evidence in any
trial in which the property is otherwise admissible;

(d) in any other case, a report prepared under subsection (3) or (5) may be admitted as
evidence in any trial in which the property is otherwise admissible.

(9) Any person who prepares information contained in a report under subsection (3) or
(5) may be called to give evidence in relation to all or any part of the report, and may be
cross-examined on that evidence.”.
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Minister for Justice, Equality and Law Reform (Deputy Dermot Ahern): This amendment
addresses a difficult issue, namely, the requirement of the Garda not only to seek out but also
to retain evidence. While being mindful of the inconvenience and loss being suffered by at least
some owners of the property involved, I do not claim that this amendment will address all the
concerns in this issue but it will bring a measure of relief as well as a degree of certainty to the
law. There is considerable jurisprudence on this issue from the Supreme Court. In its judgment
in the 2001 case of Braddish v. DPP, Mr. Justice Hardiman stated:

It is well established that evidence relevant to guilt or innocence must, so far as is necessary
and practical, be kept until the conclusion of the trial. This principle also applies to the
preservation of articles that give rise to a reasonable possibility of securing relevant evidence.

In her judgment in a more recent Supreme Court case, Savage v. DPP, Ms Justice Denham
outlined a best practice suggestion for the Garda to follow when deciding on whether to return
or retain the property. This amendment is an attempt to transpose this best practice suggestion
into statute, or at least aspects of it.

The approach taken in the amendment is based on section 21 of the Criminal Justice Act
1984, as amended by the 1999 Act. Section 21 establishes a procedure for proof by written
statement. The current proposal develops that procedure. It provides a mechanism whereby
exhibits may be presented by way of a written statement which contains all relevant analysis
to the satisfaction of both parties. The procedure entails the prosecution, at its discretion,
presenting a statement or report to the defence. The defence then has the opportunity to agree
to or accept the report presented to it by the prosecution, in which case the property is returned
or disposed of. The defence may commission its own report, or may require that the item be
retained or presented at trial. Although it is a limited procedure, the arrangement refers to the
prosecution making its approach to the defence at least 23 days prior to the scheduled start of
the trial. The Police Property Act 1897 is available to deal with claims for the return of property
after the conclusion of proceedings. Therefore, I recommend this amendment to the Seanad.

Senator Ivana Bacik: I am very conscious that there has been a long body of case law on the
issue of presentation of evidence, and I declare an interest as I acted in one case that went to
the High Court on this. I welcome the attempt to put certainty in the law, but this may be
difficult to operate in practice.

I wish to make suggestions to improve the procedure outlined by the Minister in the new
section 35. The time of seven days outlined in the new section 35(4) for the defence to serve
this notice in writing on the prosecution, indicating what they propose to do with the property,
is simply too short. I do not think it will work in practice. The prosecution can serve the
prosecution notice about the property at any time at least 23 days prior to the start of the trial.
That could occur right at the beginning of the criminal proceedings. In my experience, this
arises where somebody reports a crime to the Garda Síochána, gardaí investigate and find
stolen property, they arrest an accused and the owner then seeks the return of his or her
property. This might happen at a very early date, possibly even prior to the accused’s first
appearance before the District Court if that person is on bail. It may be that the accused will
not even have instructed a solicitor or been granted legal aid. Where the owner is seeking the
return of the goods in that sort of case and the gardaí wish to dispose of the property having
taken their photographs, they can serve the prosecution notice on the accused because that is
allowed in the new section 35(2), but the defence — just the accused person at this stage —
will only have seven days to respond.

The new section 35(5) provides that the defence shall, not later than seven days after service
of that notice, serve the defence report of evidence on the prosecution. That seems to be too
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tight to be workable in a situation where an accused person may not have been assigned legal
aid. It would be better to have longer time limits in those particular subsections. I do not want
to overstate this and I can table amendments on Report Stage. However, I have been involved
in cases like this and I know in practice that it may be very difficult for the defence to comply
with this. I do not see a proviso saying that all this could be done over a longer period. The
real risk is that the gardaí involved will dispose of the property if they have not heard from
the defence. We then have the whole Braddish v. DPP and Dunne v. DPP scenario all over
again where the defence may apply to the courts claiming that the Garda Síochána should have
retained the property. I just seek to make the provision more workable.

Deputy Dermot Ahern: We can look at the dates for which the defence must make a
response. There is an onus on the prosecution to stick to the 23-day notice, which is pretty
stringent. We will look at it on Report Stage.

Senator Ivana Bacik: I do not think the 23 days is stringent. The prosecution must do it at
least 23 days before the trial, but at any point in the months preceding the trial. It is a tight
onus on the defence or the defence solicitors who are increasingly being given these time limits
for the disclosure of evidence. In that context we need to look at extending the period for the
service of the defence notices.

Deputy Dermot Ahern: Equally, we do not want it to be used as an opportunity to string
out trials needlessly.

Senator Ivana Bacik: Certainly, but there is a balance and I do not think it is being struck
here.

Amendment agreed to.

Government amendment No. 50:

In page 28, after section 32, to insert the following new section:

“CHAPTER 2

Miscellaneous amendments

36.—The Act of 1967 is amended—

(a) in section 4, by the substitution in subsection (2), of “instituted or continued except
by the Attorney General” for “instituted or continued except by, or on behalf or with the
consent of, the Attorney General”, and

(b) in section 4B, by the substitution of the following subsection for subsection (1):

“(1) (a) Subject to subsection (3), the prosecutor shall cause the documents specified
in paragraph (b) to be served on the accused or his or her solicitor (if any) not later than
42 days from the date on which—

(i) the accused, on being informed by the District Court of his or her right to be
tried by a jury, objects to being tried summarily or the prosecutor informs the court
that he or she does not consent to the person being tried summarily for the offence
concerned or,

(ii) in the case of an offence in respect of which the prosecutor may elect to
prosecute either summarily or on indictment, the prosecutor elects to try the offence
on indictment, or
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(iii) the District Court determines that the facts alleged do not constitute a minor
offence and are not fit to be tried summarily.

(b) The documents referred to in paragraph (a) are:

(i) a statement of the charges against the accused;

(ii) a copy of any sworn information in writing upon which the proceedings were
initiated;

(iii) a list of the witnesses the prosecutor proposes to call at the trial;

(iv) a statement of the evidence that is expected to be given by each of them;

(v) a copy of any document containing information which it is proposed to give in
evidence by virtue of Part II of the Criminal Evidence Act 1992;

(vi) where appropriate, a copy of a certificate under section 6(1) of that Act;

(vii) a list of the exhibits (if any).”.”.

Amendment agreed to.

Government amendment No. 51:

In page 28, after section 32, to insert the following new section:

“37.—The First Schedule to the Criminal Justice Act 1951 is amended by the insertion of
the following reference:

“26. The offence at common law of breach of the peace.”.”.

Deputy Dermot Ahern: This amendment amends the Schedule to the Criminal Justice Act
1951 by inserting a new paragraph that refers to the common law offence of breach of the
peace. The Schedule in the 1951 Act lists offences which may be tried either as summary or
indictable offences. Section 2 of the 1951 Act sets out the procedure on whether to proceed on
indictment or by way of a summary case. The decision is one for the DPP or the District Court
when it considers that the offence in question does not fall within its jurisdiction, or for the
accused who may elect for trial on indictment.

In the 2006 case of Thorpe v. DPP, a case stated from the District Court to the High Court,
the status of the offence of breach of the peace was examined. The High Court confirmed that
it was an offence known to law, although not having a statutory basis, and ruled that the offence
could be prosecuted as a summary offence. Having regard to its origins, this ruling effectively
classified it as an either-way offence. Nevertheless, doubts remain about the law on this offence.
It has its origins as a common law misdemeanour and, as such, was regarded as an indictable
offence. Despite that, the offence has been tried summarily. Although the High Court decision
clarifies the law for the moment, a different view might be taken in another case or by the
Supreme Court. In any event, there is no statutory basis for regarding an offence as an either-
way offence. The solution I propose clarifies the matter and provides a statutory basis for
treating it as an either-way offence to be tried either on a summary basis or on indictment
depending on the circumstances of the case.

Amendment agreed to.

SCHEDULE.

Government amendment No. 52:
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In page 30, after line 40, to insert the following:

“Air navigation offences

21. An offence under section 11 of the Air Navigation and Transport Act 1973 (unlawful
seizure of aircraft).

22. An offence under section 3(1) of the Air Navigation and Transport Act 1975 (unlawful
acts against the safety of navigation).

Maritime security offences

23. An offence under section 2(1) of the Maritime Security Act 2004.”.

Deputy Dermot Ahern: The purpose of this amendment is to add three offences of a terrorist
nature to the Schedule. The Schedule lists the offences in respect of which the DPP may seek
to quash an acquittal and seek a retrial on the basis of new and compelling evidence. The
threshold for the inclusion of offences in the Schedule is that a maximum sentence of life
imprisonment applies on conviction with the exception of the offences under section 7 and
section 8 of the International Criminal Court Act 2006 — genocide, crimes against humanity,
war crimes and ancillary crimes. In some limited circumstances, a person convicted of an
offence under section 7 or section 8 is liable to imprisonment for a term not exceeding 30 years
rather than life imprisonment. The three offences I propose to add to the Schedule attract
maximum sentences of life imprisonment. I believe their inclusion is appropriate.

Amendment agreed to.

Schedule, as amended, agreed to.

TITLE.

Government amendment No. 53:

In page 5, to delete lines 25 to 29, and substitute the following:

“APPEAL IN CRIMINAL PROCEEDINGS; TO AMEND THE CRIMINAL JUSTICE
(EVIDENCE) ACT 1924 AND TO AMEND AND EXTEND THE LAW RELATING TO
EVIDENCE IN OTHER RESPECTS; TO AMEND THE CRIMINAL JUSTICE ACT
1994, THE CRIMINAL PROCEDURE ACT 1967, THE CRIMINAL JUSTICE (LEGAL
AID) ACT 1962, THE CRIMINAL JUSTICE ACT 1951, THE OFFENCES AGAINST
THE STATE ACT 1939 AND THE COURTS OF JUSTICE ACT 1924; AND TO
PROVIDE FOR RELATED MATTERS.”.

Deputy Dermot Ahern: The amendment makes the necessary alterations to the Long Title
to reflect the amendments introduced.

Amendment agreed to.

Title, as amended, agreed to.

Bill reported with amendments.

Acting Chairman (Senator Fiona O’Malley): When is it proposed to take Report Stage?
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Senator Denis O’Donovan: Next Tuesday, subject to the agreement of the Whips.

Report Stage ordered for Tuesday, 8 December 2009.

Labour Services (Amendment) Bill 2009: Committee and Remaining Stages.

Senator Brendan Ryan: On a point of order, with regard to the ordering of today’s business,
if I had not called into the House, I would not have been aware of the changes that are now
taking place in terms of timing. I want to register a protest at the lack of communication on
the change to the order. While I will leave it for the Fine Gael Senator to comment, I might well
not have been here for lack of communication and some of the amendments could have fallen.

Senator John Paul Phelan: I fully support the point made by Senator Ryan.

Acting Chairman: I will register the complaint. The business was ordered this morning. If
there were amendments to it, I would have thought it was by agreement. I will make the point
known to the Leader of the House.

Minister of State at the Department of Enterprise, Trade and Employment (Deputy Dara
Calleary): I wish to endorse Senator Ryan and Senator Phelan’s remarks relating to the
ordering of today’s business. We too were left in the dark until quite late.

Sections 1 and 2 agreed to.

SECTION 3.

Senator Brendan Ryan: I move amendment No. 1:

In page 3, between lines 31 and 32, to insert the following:

“(9) No compensation upon leaving office shall be payable to the Director General or any
other officer or employee unless the terms of the compensation are approved by a committee
appointed by Dáil Éireann for the purpose.”.

In light of significant public comment and disquiet regarding recent events, the amendment
seeks to ensure there is a control on golden handshakes for senior staff by having the terms of
compensation agreed by a committee of Dáil Éireann. We need to ensure there is no significant
bumping up of payoffs and a committee specifically set up to deal with the matter would be a
useful control. It is a significant matter. While the Minister of State may suggest the relevant
Minister is accountable to the Committee of Public Accounts, we are not necessarily sure how
payments are computed on the cessation of employment. In regard to the most recent matter
concerning Rody Molloy, serious concerns were raised in terms of the payoff as to whether it
was in keeping with guidelines. The amendment seeks to deal with concerns in that regard.

Senator John Paul Phelan: I second the amendment.

Deputy Dara Calleary: We oppose the amendment on the grounds that, as we have discussed
at committee level, it is a matter for the Minister with the consent of the Minister for Finance
to determine the terms and conditions of the director general of FÁS and to determine the
mechanism for determining the remuneration of FÁS employees. The Minister is responsible
to the Oireachtas in this matter.

The issue of severance packages to chief executive officers is a more general one. The
Government is reviewing the issue of severance and retirement packages as part of a broader
examination that is under way following the publication of the Green Paper on pensions. The
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Green Paper addressed, among other options, items that might be considered for future pen-
sions development. Our objective is to put in place a pensions system that is financially, econ-
omically and socially sustainable. The issue of public service pensions is addressed in Chapter
13 of the Green Paper. We are at an advanced stage in the development of this matter and
hope to be able to bring forward proposals in the near future.

Senator John Paul Phelan: I echo the sentiments expressed by Senator Ryan. The amend-
ment arises from what we have seen in the recent past in FÁS in terms of the payments that
were made to the ex-director general of that organisation, the completely unsatisfactory manner
in which the Tánaiste explained those payments and the complete lack of transparency as to
how figures and settlements were arrived at.

I fully support the Labour Party amendment. While the Minister of State has given some
sort of positive indication in his remarks, he will not take the amendment on board. I would
not be particularly happy with that but I will leave it to Senator Ryan to indicate whether he
will put the amendment to a vote. It is important in this Bill, which deals specifically with the
board and operations of that body, that we should insert some sort of framework so the fiasco
that happened with Mr. Molloy’s resignation and subsequent settlement does not happen in
the future. This Bill is the correct place to insert that.

Senator Brendan Ryan: The Minister of State’s comments outline a number of issues coming
down the track. There is nothing like striking while the iron is hot and there is an opportunity
to put something significant into the legislation to deal with the matter. I urge the Minister of
State to accept the amendment.

Deputy Dara Calleary: There is a far broader issue at stake here rather than just FÁS. With
regard to Senator Phelan’s comments, I direct him to the hearings of the Committee of Public
Accounts last Thursday, which provided some clarity on the position of the Tánaiste and Mini-
ster for Enterprise, Trade and Employment on the issue.

Amendment put and declared lost.

Section 3 agreed to.

SECTION 4.

Senator Brendan Ryan: I move amendment No. 2:

In page 4, to delete lines 27 to 30.

The intention of this amendment is to remove the gag on the director general in commenting
on Government policy. We want to find a mechanism whereby the director general can com-
ment on what he or she may feel about an issue when appearing before the Committee of
Public Accounts or any other committee. We live in a democracy and it should be possible to
raise matters of policy which are causing public concern. I ask the Minister to accept the
amendment.

Senator John Paul Phelan: I second Senator Ryan’s amendment. This particular type of
phraseology is much used in legislation I have seen going through the House with regard to
State agencies. It is important where serious consideration is given to whistleblowing legislation
across the board in certain new items of legislation. I believe it is part of the renewed prog-
ramme for Government that such provisions are made.
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[Senator John Paul Phelan.]

This is not strictly a whistleblowing amendment but it is an opportunity to allow the director
general of FÁS to express an opinion. The Minister in response will point out that it would be
unsatisfactory if the director general expressed a view that was completely contrary to Govern-
ment policy. The phraseology of that part of section 4, which states that in the duties of the
director general they shall not question or express an opinion on the merits of any policy of
the Government or a Minister, is archaic and does not fit with the times in which we live. It
certainly should not fit with any attempts by any Government to introduce transparency into
the way it operates the semi-State sector.

Deputy Dara Calleary: This is a standard provision in all legislation with regard to State
bodies. There are plenty of roles in which any CEO of a State body can express an opinion on
Government policy. The provision proposed to be deleted here is standard in all legislation
and we cannot accept the amendment.

Amendment, by leave, withdrawn.

Section 4 agreed to.

Sections 5 and 6 agreed to.

SECTION 7.

Acting Chairman: It is proposed that we discuss amendments Nos. 3 and 4 together. Is that
agreed? Agreed.

Senator Brendan Ryan: I move amendment No. 3:

In page 9, line 22, after “Foras” to insert the following:

“or the Department of Enterprise, Trade and Employment”.

This amendment extends the whistleblower protection to cover the Department. It is afforded
to FÁS officials and we deem it important to be extended to the officials of the Department
of Enterprise, Trade and Employment, who deal with relevant issues. I urge the Minister of
State to accept this reasonable amendment and look forward to his comments.

Deputy Dara Calleary: We are not in a position to accept the amendment as a Government
decision of 7 March 2006 has formalised a sectoral approach to addressing the issue of whistle-
blowing. That decision requires Ministers to include, where appropriate, whistleblowing pro-
visions in draft legislation relating to specific sectors. The inclusion of this overall provision in
the Bill is consistent with a sectoral approach and to include the overall Department would be
against that approach. We cannot accept the amendment.

Senator Brendan Ryan: Will the Minister of State elaborate on the 2006 decision? When
will we see its full effect? Must we wait for different pieces of legislation before we get the
implementation of the 2006 decision?

Deputy Dara Calleary: My understanding is that approaches to whistleblowing are being
included in every piece of relevant legislation. There is a sectoral approach and this legislation
is consistent with that approach.

Senator Brendan Ryan: If there is no further legislation, gaps will remain.
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Deputy Dara Calleary: Yes but it is an issue that the Government is committed to and it is
kept under review.

Acting Chairman: How stands the amendment?

Senator Brendan Ryan: Amendments Nos. 3 and 4 are very similar and I do not intend to
press them.

Acting Chairman: Does the Senator wish to discuss amendment No. 4?

Senator Brendan Ryan: No, as it is the same point.

Amendment, by leave, withdrawn.

Amendment No. 4 not moved.

Senator Brendan Ryan: I move amendment No. 5:

In page 10, to delete lines 26 to 31.

This is essentially the same point and I anticipate the same response. I do not intend to press it.

Amendment, by leave, withdrawn.

Section 7 agreed to.

Section 8 agreed to.

SECTION 9.

Senator Brendan Ryan: I move amendment No. 6:

In page 11, line 39, to delete “chairman” and substitute “chairperson”.

This amendment inserts gender-neutral language in line with modern drafting. The Minister
should accept it but I anticipate that he will not. I am interested in his comments to justify
anything other than accepting the amendment.

Deputy Dara Calleary: I will surprise the Senator some day. This is an amendment Bill which
relates to a Bill published prior to 1993. For all legislation enacted after 1993, the convention
for amendment Bills to Acts originally written with the masculine form is to maintain that
form. There is an understanding that it refers to both male and female chairpersons. It is not
proposed to accept the amendment.

Question, “That the words proposed to be deleted stand”, put and declared carried.

Amendment declared lost.

Acting Chairman: Amendments Nos. 7 and 8 are related and it is proposed to discuss them
together by agreement. Is that agreed? Agreed.

Senator Brendan Ryan: I move amendment No. 7:

In page 11, line 40, to delete “10 ordinary members (including” and substitute the
following:

“8 ordinary members (including a worker director and”.
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This amendment seeks to reduce the size of the board and include one worker director. There
is scope to reduce the board further in this case and business can be done more effectively and
efficiently with a smaller board. There is also a concern with this aspect of the legislation
because of a failure to allocate a place for worker directors. There is a strong case for worker
directors. We propose that room be made for one worker director on the newly constituted
board. In the past, worker directors have played a significant and positive role on various semi-
State bodies and they could do so in the future. In theory, having a worker director on the
board should work in favour of a company because the director would be aware of the context
and reason for difficult decisions. As a worker elected to the board, the director must justify
his position on the board to the workers. This is a positive thing and is a tried and trusted
practice. We have worker directors on the boards of RTE, Bord na Móna and other semi-State
bodies. I believe there is a good case for continuing that tradition and, therefore, urge the
Minister of State to accept our amendment.

Senator John Paul Phelan: I support Senator Ryan’s amendment which is similar to my
amendment No. 8. There is a small difference in that the Labour Party amendment seeks to
reduce the size of the board further than is proposed in the Bill. Both amendments seek to
include a worker director. I do not understand the logic behind removing the worker director
from the board. I understand that legislation enacted in 1977 laid the foundation stone for
worker directors to be placed on the boards of semi-State authorities. It seems a step backward
to remove this provision.

4 o’clock

To cut to the chase, this Bill would never have been introduced were it not for the sterling
work of a number of Members of this House and the Dáil in unveiling difficulties that emerged
within FÁS. However, despite the profligacy of certain senior managers and the lack of over-

sight by the board as evidenced in the coverage those issues have received, every-
body has pointed out that the ordinary staff of FÁS provide a vital service the
length and breadth of the country. Both the community employment schemes

and the apprenticeship schemes FÁS operates have been acknowledged around the world.
These have been very successful. Everybody acknowledges that the role of the ordinary worker
in the organisation has been undermined to an extent by the activities of senior management
and, perhaps, a lack of oversight by board members. However, I believe those ordinary workers
should continue to have a representative voice at board level within the FÁS structure. It is
for that reason I have tabled amendment No. 8 and support amendment No. 7.

Deputy Dara Calleary: I endorse Senator Phelan’s remarks on the workforce of FÁS gener-
ally. The workers are outstanding, apart from the small minority whose activities have been
revealed. Senator Phelan spoke about the quality of the apprenticeship system. That quality
extends throughout the organisation. Our decision not to have a worker director on the board
is no reflection on that.

The Department has moved away from the model of a worker director over a number of
years. We consider FÁS as an agency as opposed to the commercial semi-State companies to
which Senator Ryan referred. Our other agencies, such as the IDA, Enterprise Ireland, Science
Foundation Ireland and Shannon Development, do not include worker directors on their
boards. The main objective of the Bill, as recognised by both Senators, is to reform and
strengthen the board. We are moving completely away from the sectoral basis of appointment,
which dictated the formation of the FÁS board until now, towards a board that will be
appointed by the Minister and for which the Minister will be answerable to both Houses of
the Oireachtas.
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Another change is that the director general of FÁS will now be an ex officio member of the
board. Therefore, there is a formal link with the staff and with the day-to-day operations of
FÁS to the board through the director general of FÁS being at the table. Therefore, we cannot
accept the amendments.

Senator Brendan Ryan: The Minister of State indicated in his response that the objective of
the legislation was, more or less, to bring FÁS into line with other agencies and he has
attempted to differentiate between agencies and semi-State bodies. I am not sure I understand
the rationale or reason for that. It makes sense to have worker directors and it is beyond me
why it makes sense to have worker directors on semi-State boards but not on agency boards.
Will the Minister of State comment on that?

Deputy Dara Calleary: There is no major science to it. We are moving towards a different
method of board selection and the agencies are directly within our remit. There are different
restrictions around the commercial semi-State bodies. I would point out that the director
general will be around the board table and will, as happens currently, have a direct role in the
input of the board activities. He can and will be in a position to reflect the views of the staff.

Senator John Paul Phelan: I am sure the director general will be a person of the utmost
quality. However, it is not that long since the ordinary staff of FÁS would have felt their views
would not have been adequately represented by the person who filled that position. Therefore,
that provision is not particularly acceptable. The Bill proposes to reduce significantly the
number of people on the board, but the board will still have a membership of 11, including the
chairperson and the director general. I do not see any reason one of the other nine people
could not be a representative of the staff of the organisation, someone independent of the
director general of the organisation. I feel it is important to provide for this.

In general I am not someone who stands up here to support union interests or such things.
However, if we have learned anything from the morass in FÁS over recent months, we should
take on board the view of the ordinary workers in FÁS who operate the agency who felt they
were not listened to sufficiently and were badly managed by those in senior management posi-
tions. This has proven to be the case. It is not acceptable for the Government to say the workers
will be represented by the most senior manager in the organisation on the board.

Senator Brendan Ryan: The tradition in Ireland in terms of worker directors has been that
there has been a strong association between the worker director and the unions. However, the
case we are putting in the amendment does not concern the unions as such, rather the concept
of the worker being elected to the board and becoming a director. The Minister of State
suggested that because the director general will be on the board, this somehow fills the gap. I
do not accept this to be case. I spent time in the private sector up to two years ago before I
became involved in full-time politics. I had arrived at the point where I had moved to the other
side of the table and was negotiating with the unions. If I had said to them that I would
represent them well, I am sure I would have been told where to get off. They would have been
of the view that they did not need the chief executive or the general manager to represent
them. Notwithstanding the Minister of State’s rationale in terms of agencies, I think it is worth
holding on to worker representation on the board. Therefore, I will be pressing the amendment.

Acting Chairman: Does the Minister of State wish to reply further?

Deputy Dara Calleary: I appreciate the sentiments of both Senators. I would also point out
that advertisements were placed in the national newspapers some weeks ago to invite
expressions of interest from people interested in serving on the board of FÁS. I have not seen
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the final list of applicants but there is potentially a provision there for members of staff to apply.
When this Bill was being considered on Committee Stage in the Dáil, I gave a commitment
that submissions from the Joint Committee on Enterprise, Trade and Employment would be
considered. I do not wish to comment on another amendment but if a member of staff of FÁS
were to be part of that submission then I would give it precedence. However, I cannot accept
this amendment.

Question put: “That the words proposed to be deleted stand.”

The Committee divided: Tá, 27; Níl, 21.

Tá

Brady, Martin.
Butler, Larry.
Carroll, James.
Carty, John.
Cassidy, Donie.
Corrigan, Maria.
Daly, Mark.
de Búrca, Déirdre.
Ellis, John.
Feeney, Geraldine.
Glynn, Camillus.
Hanafin, John.
Keaveney, Cecilia.
Leyden, Terry.

Níl

Bacik, Ivana.
Bradford, Paul.
Burke, Paddy.
Buttimer, Jerry.
Coffey, Paudie.
Coghlan, Paul.
Cummins, Maurice.
Donohoe, Paschal.
Fitzgerald, Frances.
Hannigan, Dominic.
Healy Eames, Fidelma.

Tellers: Tá, Senators Camillus Glynn and Diarmuid Wilson; Níl, Senators Dominic Hannigan
and Brendan Ryan.

Question declared carried.

Amendment declared lost.

Senator John Paul Phelan: I move amendment No. 8:

In page 11, after line 41, to insert the following:

“2) Of the ordinary members, one shall be a worker director.”.

Amendment put and declared lost

Acting Chairman: Amendments Nos. 9 and 10 are related and may be discussed together.
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Ormonde, Ann.
Phelan, Kieran.
Walsh, Jim.
White, Mary M.
Wilson, Diarmuid.

McFadden, Nicky.
O’Reilly, Joe.
O’Toole, Joe.
Phelan, John Paul.
Prendergast, Phil.
Quinn, Feargal.
Regan, Eugene.
Ross, Shane.
Ryan, Brendan.
Twomey, Liam.
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Senator Brendan Ryan: I move amendment No. 9:

In page 12, line 2, after “Minister,”, where it firstly occurs, to insert the following:

“with the approval of a committee of Dáil Éireann nominated for the purpose”.

The amendment would provide for Oireachtas scrutiny of the appointment of members of the
FÁS board. It would stipulate this should be done with the approval of a committee of Dáil
Éireann nominated for the purpose. As I stated on Second Stage, I support the reduction in
the number of board members but I still have difficulties with the manner of their appointment
because the appointment of friends of the Minister of the day remains a possibility, which is a
major concern of my party. Oireachtas scrutiny should be provided for and the old days of
political appointments must come to an end. The amendment would go some way towards
addressing the problem which, I hope, will be solved.

Senator John Paul Phelan: The two amendments are related, although mine is slightly differ-
ent. They are designed to ensure the Oireachtas would be enabled to scrutinise whoever was
appointed to the board in the future. The Labour Party amendment refers to a Dáil committee
whereas mine refers to the Joint Committee on Enterprise, Trade and Employment which
should have the final say. It is time the Government not only published advertisements in
newspapers seeking suitably qualified persons, with which we all agree, but that it also opened
the process to complete scrutiny by the Oireachtas by allowing the Joint Committee on
Enterprise, Trade and Employment to have the final say on appointments to the board.

Senator Ryan has correctly pointed out that, ultimately, the Government’s proposed new
appointments mechanism does not mean the primary qualification to be a member of a board
will not be friendship with the Minister for the day or political affiliation. That is not acceptable
in this day and age, although numerous people with political affiliations have fulfilled their
functions correctly and admirably on State bodies during the years. However, a new approach
is needed to the appointment of board members and this legislation is the correct vehicle to
get the ball rolling. The amendments seek to introduce a new level of transparency in appoint-
ments to the board of FÁS in the future and I urge the Minister of State to accept them.

Deputy Dara Calleary: I thank both Senators. The purpose of the Bill is to fundamentally
change the structure and culture of the board of FÁS. Throughout the passage of the legislation,
I have repeatedly stated we are seeking people with an interest in, or experience of, the func-
tions of FÁS, including those with a background in finance, corporate governance and public
administration. I am glad Senator Phelan clarified his remark about political affiliation.

Senator John Paul Phelan: It should not be a bar. Nobody would say that.

Deputy Dara Calleary: It should not be a barrier if people are qualified.

With regard to the construction of the new board, we have examined a different approach.
The Department placed advertisements in the newspapers to which it received in excess of 150
responses which are being assessed. I also made it clear at the select committee and in the Dáil
that, having served on the joint committee, I would give credence to submissions made by the
committee before the board was appointed. I invite such submissions again. Both Senators are
members of the committee. When the legislation is passed, we will move quickly to appoint
the members of the board because we have put a great deal of thought into the calibre of
persons we want to see on the board and where the organisation should go following the events
of the past year which have not been a good advertisement for the public service. We want to
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use the board to change this. Ultimately, the Minister will make the appointments. She is
answerable for them to the Dáil, the Seanad and the joint committee.

The wider issue relates to the manner in which political appointees in the United States are
called before committees and put through the mill before being appointed. That is not the road
we should go down in making part-time appointments because Ireland is too small a country.
There is merit in having a board answer for its performance while in office to a committee and
I would like to flesh out that proposal at some stage. Questioning appointees before they take
up a post may prevent people from applying or discourage them from getting involved in State
boards and result in us losing talent. We have made changes to the construction of the board
and to the way we approach this. I am open to suggestions and the proposal of names. I
welcome names from any field that a Member feels have a role in rebuilding FÁS. We are not
in a position to accept formal amendments on this.

Senator Brendan Ryan: I welcome much of what the Minister of State said. We agree that
we want the best people willing to serve on the board of FÁS and a series of other agencies.
While we are talking about FÁS today, should we be talking about another agency tomorrow
we would propose the same principle on the need for in-house approval. The Minister of State
indicated a departure, whereby positions on the board will be advertised and expressions of
interest will be sought. It is still open to the Minister to ignore those applicants. There is no
onus on the Minister to accept these candidates. The Minister can appoint whoever he or she
wishes. That does not address the issue. Our amendment, referring to the approval of a commit-
tee, means that this is open to flexibility thereafter in how this is done. Accepting this amend-
ment does not mean the applicants must troop in before a committee. It could be done in a
variety of ways. The flexibility and creativity could be generated by the committee in respect
of dealing with concerns people may have. This is an important amendment. I ask the Minister
of State to reconsider.

Senator John Paul Phelan: I do not accept the explanation of the Minister of State in refusing
to accept either of these amendments. When any changes are proposed to how State boards
are appointed, we are told that any change in the structure will result in qualified people being
lost. Despite this, the Government has come some way down the road to reforming how these
appointments are filled.

Senator Ryan pointed out that the Government has a majority on the committees of the
Oireachtas. Ultimately, if the Government wishes to pursue the appointment of an individual
against the wishes of a minority on the committee, that can still be done. The principle is that
the committee should be empowered to question the suitability of someone to hold such a
position. Ultimately, the person in question should be in a position to give an overview of the
role and what he or she wants to do as the officeholder. Any provision to open up the appoint-
ments process to that level of scrutiny should be welcomed and should be accepted by the
Government. The Minister of State should change his mind.

Deputy Dara Calleary: Despite the background music, I am not in a charitable humour and
I cannot accept any of the amendments.

Amendment put and declared lost.

Senator John Paul Phelan: I move amendment No. 10:

In page 12, paragraph (a), between lines 9 and 10, to insert the following:
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“(3) (a) The Joint Oireachtas Committee on Enterprise, Trade and Employment shall,
for the purposes of making recommendations to the Minister under this section and making
recommendation in respect of any casual vacancies or other vacancies as they arise on An
Foras, may establish a panel, for such duration, and consisting of such number of persons
as the Joint Oireachtas Committee thinks proper.

(b) Persons placed on a panel established under paragraph (a) shall have experience of
or have shown capacity in one or more of the following areas shall be chosen with a view
to representing the public interest—

(i) the functions of An Foras, or

(ii) finance, trade, commerce, corporate governance or public administration.

(c) The Joint Oireachtas Committee shall, insofar as is practicable, endeavour to ensure
that among the persons placed on a panel under paragraph (a) there is an equal balance
between men and women.

(d) The Joint Oireachtas Committee shall have sole responsibility for the selection and
placing of candidates on a panel established under paragraph (a).”.

Amendment put.

The Committee divided: Tá, 22; Níl, 26.

Tá

Bacik, Ivana.
Bradford, Paul.
Burke, Paddy.
Buttimer, Jerry.
Coffey, Paudie.
Coghlan, Paul.
Cummins, Maurice.
Donohoe, Paschal.
Fitzgerald, Frances.
Hannigan, Dominic.
Healy Eames, Fidelma.

Níl

Boyle, Dan.
Brady, Martin.
Butler, Larry.
Carroll, James.
Carty, John.
Cassidy, Donie.
Corrigan, Maria.
Daly, Mark.
de Búrca, Déirdre.
Ellis, John.
Feeney, Geraldine.
Glynn, Camillus.
Hanafin, John.

Tellers: Tá, Senators Maurice Cummins and John Paul Phelan; Níl, Senators Camillus Glynn
and Diarmuid Wilson.
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Amendment declared lost.

Senator John Paul Phelan: I move amendment No. 11:

In page 13, line 23, after “Foras” to insert the following:

“or any person whom is classified within An Foras as a Director or Assistance Direc-
tor General,”.

This amendment seeks to extend the category of staff member in FÁS who can have his or her
employment terminated for one of the listed reasons for non-performance of his or her duty.
As stated previously, this Bill was introduced following a number of revelations about activities
that took place in FÁS. The Bill is aimed principally at remedying the lack of action that was
taken and the lack of oversight by the board of senior management within the organisation.
The legislation, as put forward, does not include any level of direct supervision by the Minister
of the activities of senior managers. From the knowledge we now have of what happened in
FÁS, we know it was those senior managers who took many of the bad decisions and who
managed to squander, in some cases, quite large amounts of public money. The fact that there
is no provision for the Minister to deal directly with those senior managers in terms of the
performance of their roles and their functions in the organisation is a significant loophole. The
purpose of the amendment is simply to extend to senior management the same provisions
proposed under the Bill for board members if they fall down in the operation of their duty as
senior managers with FÁS. The amendment is especially important in the light of what we
know about what went on in FÁS and will be instrumental in ensuring similar activities do not
occur at senior management level in future. I trust the Minister of State will be in a position
to accept the amendment.

Deputy Dara Calleary: It is not appropriate for a Minister to have any function in the day-
to-day human resource management of any organisation. Senator Phelan is correct to state that
what took place in FÁS was wrong. I will reflect on this matter at the conclusion of the process.
There were checks and balances outside FÁS but it was the supervision of FÁS that floundered.
A properly structured and appointed board with effective sub-committees along with a properly
empowered director general will fulfil the role. We cannot accept the amendment because it is
not appropriate for a Minister to be involved in matters which are the responsibility of the
board and the director general.

Senator John Paul Phelan: I understand the Minister of State’s logic and explanation but it
seems ironic to propose legislation designed to ensure the activities uncovered in FÁS do not
reoccur while completely ignoring the major source of the activities and difficulties which arose.
I understand it is undesirable for the Minister to have a direct involvement. However, this
amendment is very specific in that it limits the category of employee affected to a small number
of senior managers within the organisation. It spells out specifically the criteria under which
the Minister may become involved. We have seen a litany of abuse of public expenditure by
certain senior managers within FÁS over a protracted period. Any legislation that seeks to
remedy that but which does not seek to deal with the people directly responsible is deficient.
I understand the Minister of State’s explanation but I do not accept it. A similar provision,
although not necessarily worded in the manner of this amendment, should be accepted to
ensure such activities do not recur in the future.

Amendment put and declared lost.

Section 9 agreed to.
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Sections 10 to 13, inclusive, agreed to.

Title agreed to.

Bill reported without amendment and received for final consideration.

Question proposed: “That the Bill do now pass.”

Minister of State at the Department of Enterprise, Trade and Employment (Deputy Dara
Calleary): I thank all Senators for their time and input to this process in recent weeks. I thank
the officials of both Houses, including the Clerk of the Seanad and the Clerk of the Dáil,
the clerk to the Select Committee on Enterprise, Trade and Employment and officials in our
Department who have worked very hard on the legislation at a time when their attention has
been diverted to other issues in respect of FÁS.

I reiterate the remarks of Senators and Deputies during the passage of the legislation con-
cerning the staff of FÁS. The actions of a small number of people have damaged the whole
organisation. However, this should not take away from the quality, commitment and passion for
their work of the people in FÁS. Throughout the country, whether as part of apprenticeships or
community employment schemes, people’s lives are being enhanced by the work of FÁS. What
took place in FÁS should in no way diminish the role the staff have played in the running of
the organisation and their contribution to society.

This House and the other House have come out of this process well in respect of the role of
the Committee of Public Accounts and the Joint Committee on Enterprise, Trade and Employ-
ment. It shows we have an effective committee system that can be used well and which has
great potential. I acknowledge my thanks to the Chairman of the Committee of Public
Accounts, Deputy Bernard Allen, the Vice Chairman, Deputy Darragh O’Brien, and other
members for the role they have played and continue to play in respect of FÁS. I trust every
Senator will join me in offering my best wishes to the new director general, Mr. Paul O’Toole,
as he attempts to deal with the issues that arose in the organisation and, more important, as
he tries to deal with the task at hand in terms of addressing the needs of the 430,000 unem-
ployed. That figure increased today and it should be our focus in respect of FÁS and in terms
of providing the best possible service for these people at a very difficult time in their lives. We
must refocus our attention and energies on that job. It was never more needed than now.
Gabhaim buíochas leis an Chathaoirleach, an Seanadóir O’Malley agus gach éinne eile a bhí
páirteach sa phróiséas seo i rith sa seachtaine.

Senator John Paul Phelan: I thank the Minister and his officials who were most accommodat-
ing towards me before the Bill reached Second Stage. I reiterate the earlier comments of
Senator Ryan. There was a lack of information available concerning when Committee Stage
would be taken. That was very unsatisfactory and I trust the Leader will be in a position to
order the business of the House more clearly in future.

I echo the sentiments of the Minister of State, Deputy Calleary, on the role of FÁS, especially
his final comments on the importance of FÁS now at the juncture in which we find ourselves.
FÁS is crucial and has fulfilled an important role up to now but for those who find themselves
unemployed, the importance of a State training agency cannot be overstated. I trust the Bill
will ensure that what was uncovered in FÁS in recent months cannot happen again. I was
disappointed several amendments were not accepted which could have strengthened the Bill
further. Nevertheless, I support the thrust of the Bill, the emphasis it places on improving the
transparency of certain aspects of the operation of FÁS and the need to ensure there is a
proper State training agency to deal with the difficulties facing the country.
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Senator Brendan Ryan: I wish to be associated with the comments of Senator John Paul
Phelan. I welcome the Bill, as I did on Second Stage. It is necessary legislation but it could
have been improved if the Minister of State had accepted some of our amendments and that
is a loss to the legislation. Hopefully, it will serve its purpose.

I recognise the great work done by the thousands of people who work in FÁS and all sides
of this House and the other House have recognised as much at different stages of the Bill. I
offer my best wishes for the legislation. I thank the Minister of State and his officials for the
manner in which they introduced the legislation to the House. Most important, I wish FÁS
well for the future. In the current economic climate it is vital that it is successful.

Senator John Carty: I compliment the Minister of State and his officials on the way in which
they have dealt with this legislation. I wish FÁS well at this critical juncture in the country’s
economic history. I also wish the new chairman of FÁS, Mr. Paul O’Toole, well in his new
office.

Question put and agreed to.

Mental Health (Involuntary Procedures) (Amendment) Bill 2008: Second Stage (Resumed).

Question again proposed: “That the Bill be now read a Second Time.”

Acting Chairman (Senator Kieran Phelan): I welcome the Minister of State at the Depart-
ment of Health and Children, Deputy Moloney. Senator de Búrca was in possession and reply-
ing to the Second Stage debate. She has three minutes remaining.

Senator Déirdre de Búrca: I welcome the Minister of State. As a former psychologist and
someone who managed a project for young people who had had their first serious experience
of mental health difficulties, including psychosis, I also welcome the opportunity to conclude
my reply to the Second Stage debate on the Mental Health (Involuntary Procedures)
(Amendment) Bill 2008. In view of the time constraints involved, I will only make a number
of brief points.

5 o’clock

We are limiting the amendment we are proposing to a very clear focus, namely, that section
59(b) of the Mental Health Act 2001 which relates to the involuntary use of electroconvulsive
therapy be deleted. What we are proposing will not interfere with the voluntary use of this

treatment. Electroconvulsive therapy is a controversial treatment. The website of
the Royal College of Psychiatrists attests to this fact and states the benefits of
the treatment are as yet unproven. Electroconvulsive therapy involves the forcible

administration of an electric shock to patients who are extremely mentally unwell. The proto-
cols set out under the Mental Health Act 2001 require that an anaesthetic and a muscle relaxant
be used as part of the administration of the procedure.

There is widespread disagreement among psychiatrists in respect of this therapy and some
of them refuse to administer it. There is great variation, on a regional basis, in the use of
electroconvulsive therapy in Ireland. The therapy is so controversial because the long-term
impacts are extremely serious. The impacts that have been reported by those who have under-
gone the procedure include emotional blunting, serious loss of memory, other cognitive impair-
ments and a sense of a gross violation of their physical integrity. The World Health Organiz-
ation, WHO, is opposed to the involuntary use of electroconvulsive therapy, particularly on
those under 18 years of age.

Mental health difficulties and serious mental illness present a real challenge to society. We
are moving in the direction of using more humane and multidimensional treatments. When one
considers the history of psychiatry, one becomes aware that many barbaric practices which
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completely violated individuals’ rights were used. We are moving slowly towards the use of
more humane treatments.

The Bill proposes something from which future generations of mental health patients will
benefit. A certain amount of courage will be required in accepting the Bill. There is a great
deal of concern and ignorance among members of the general population and legislators with
regard to whether what is proposed would amount to good practice. I argue, on the basis of
the research carried out by the Green Party, that it does amount to good practice. I call on the
members of other parties to support the Bill which will lead to the deletion of the sections
of the Mental Health Act 2001 relating to the involuntary use of electroconvulsive therapy
being deleted.

Question put and agreed to.

Acting Chairman: When is it proposed to take Committee Stage?

Senator Donie Cassidy: Now.

Agreed to take Committee Stage today.

Mental Health (Involuntary Procedures) (Amendment) Bill 2008: Committee Stage.

SECTION 1.

Question proposed: “That section 1 be deleted.”

Senator Dan Boyle: Section 1 refers to section 58 of the Mental Health Act 2001 which
relates to the practise of psychosurgery. In consultations which took place since the previous
occasion on which the legislation was debated, the other sponsors of the Bill and I agreed
that it needed to be more focused and should concentrate solely on the involuntary use of
electroconvulsive therapy. However, we are still of the view that action should be taken to
tackle the legislative provision relating to the practise of psychotherapy. This should be done
in the context of a future review of the Mental Health Act 2001.

“Psychosurgery” is a more polite medical term for the practise of lobotomy. It has not been
practised in this country for more than 30 years and the likelihood is it probably will not be
used. We should be unhappy it is provided for in legislation but that is not the focus of the
Bill. On those grounds, we propose that section 1 of the amendment Bill be deleted.

The purpose of this debate and the Bill, as we hope to progress it, concerns the practice of
involuntary treatment and the inconsistencies in how people are treated medically in terms of
physical ailments and psychiatrically in terms of mental ailments and the principle of, and the
ability to give, consent. It is not an all-embracing attempt to change the legislation. However,
it points to one important area. As we move on to the other amendments, it is important to
put on record that it is not about removing, in all circumstances, the use of ECT, a controversial
treatment, but of minimising its use.

There is an acceptable argument that it has been overused, misused and unfortunately has
affected people in a way that may not have been intended. There have been victims of the use
of this treatment. We will hear arguments as to how people have been treated successfully
owing to the existence of the treatment. In striking the balance between people’s right to their
own bodily functions and minds and the need to protect society and administer an appropriate
course of medical and psychiatric attention, we can all agree, whatever else we agree about in
terms of the general focus of this Bill, that our law is deficient and that the review of the
Mental Health Act is overdue and needs to come to a quick conclusion and make appropriate
changes in order that the rights of patients, in particular, can be better protected.
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Senator Feargal Quinn: I am in an area in which I am out of my depth inasmuch as I do not
know a great deal about this. However, I have spoken to some people who have had involun-
tary treatment and it has had a very severe affect on their lives. One is torn between the
disastrous personal experiences of people and the professional advice.

I have checked up on this. It is very interesting that a much refined version of lobotomy, to
which Senator Boyle referred, called neurosurgery for mental disorder is still carried out in the
United States and in the United Kingdom in Cardiff and Dundee hospitals for persistent severe
depression, anxiety and obsessive compulsive disorders. In 2006 a neurosurgeon in Cardiff
described the practice as not a panacea but added that in patients for whom all other treatment
has failed, it transforms their lives if it works well. Many professionals in the area still see a
place for the treatment. Nobody is disagreeing with the treatment as such.

There is an oft held perception that ECT is a high risk with little benefit but we must look
beyond those pure assumptions or perceptions as to what ECT is and whether it can bring
benefit to those suffering, even if they are unable to agree to the therapy at that time. It is
worthwhile noting a report published in the Lancet medical journal by researchers at the Uni-
versity of Edinburgh and the University of Aberdeen who found that ECT to be the most
effective treatment for depression, particularly when the condition is accompanied by psychotic
symptoms or hallucinations. However, they pointed out that there are some risks associated
with ECT, including having greater anaesthesia and memory impairment. The researchers said
that all effective treatments for depression, which is by nature associated with the most pro-
found suffering, must be welcomed.

In another report in the Lancet in 2003, the United Kingdom ECT review group found ECT
to be one of the most safe and effective treatments in medicine. I am going to some pains to
remind Members that it is a very effective treatment. As the Irish Journal of Psychological
Medicine highlighted in its editorial published this year, this proposal is meant to promote the
use of advanced directives made by patients early in the course of their illness when they have
capacity. The assumption is that advanced directives will prevent paternalism and promote the
rights of the patient. However, the authors of the article state that a ban on involuntary ECT
would render them unable to treat some of the most mentally ill people in society. They state
it would lead to medical deterioration and subsequent general hospital treatment for some. It
would mean a basic violation of the treatment contract because the detention in hospital of
involuntary patients should be based on the principle of reciprocity for which they state they
must aim to restore decision-making capacity to patients.

I agree with this view that medical practitioners must be able to have the ability to restore
this decision-making capacity to involuntary patients. That is why I find it difficult to divide
between the personal experiences of those who have spoken to me and the medical experience
and the professionalism of the experts in that area of medicine. I am not saying we should not
go ahead with this but I am expressing the concern that we should not jump into it without
giving serious consideration to the very definite medical advice we have been given before we
assume it is the correct thing to do.

Senator Maria Corrigan: I welcome the opportunity the Bill provides to debate this crucial
and, at times, very distressing aspect of care for people. The amendment that a programme of
electroconvulsive therapy shall not be administered to a patient unless the patient gives his or
her informed consent in writing to the administration is one with which we are all in agreement
where the patient has capacity to consent. This demonstrates the need to move with speed on
the capacity to consent legislation which we have been expecting. Much progress has been
made on it and I hope it will be brought before us. It raises a vital issue for people with mental
health difficulties and people with intellectual disability in terms of the basic human right it
would restore to them. We need to see that legislation as quickly as possible because without
it, we would find it difficult to implement this amendment.
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I refer to the group of people who may not have capacity to give consent. That is where the
conundrum arises. Senator Quinn referred to past research. Results are mixed but there is a
very clear body of thought in the area of mental health which would attest to the effectiveness
of ECT for a very limited number of patients. The conundrum for us is what process should
be in place where a patient cannot give consent.

We have spoken about the idea of advanced consent. Looking at the issue of advanced
consent would be very beneficial where somebody is at the initial stages of illness or has a
history of illness and has the capacity to give consent when well. From my personal and pro-
fessional experience, I know that for a very small number of people advanced consent would
not have been an option because of the speed with which they found themselves suffering from
mental health issues. The conundrum for us is what should be in place for those individuals
who have not been able to give advanced consent and are not in a position to give consent at
the time of proposed treatment.

The amendment proposes that we would withhold the right for ECT to be administered. I
am not too sure that this is best way forward. We must have regard for the medical advice
given to us. However, perhaps we should look at the provisions, whereby two consultant psy-
chiatrists would sign off on it and at whether a different process should be in place which would
see the involvement of a strong advocate for the patient who is not a consultant psychiatrist. I
am not casting aspersions on the professional integrity of consultant psychiatrists and accept
they act in the best interests of their patients, but I am trying to ensure our legislation provides
reassurance that rights will be protected.

Acting Chairman: As we are on Committee Stage, I ask Senators to speak to the section.

Senator Frances Fitzgerald: I welcome the focus this Bill has brought to mental health issues.
Judging from the comments of the Minister of State at the Department of Health and Children
at a recent meeting of the Joint Committee on Health and Children, he will need support from
all sides of this House if he is to maintain funding for mental health. We are at present dis-
cussing the quality of mental health interventions and how to ensure the highest standards of
care and protection in all treatments. Electroconvulsive therapy will not be familiar to most
Senators because it is rarely mentioned in the public arena. Like many other psychiatric treat-
ments it has been practised behind closed doors in the past. This debate is part of an ongoing
and necessary process of bringing transparency to such treatments.

I previously suggested that the Minister of State or the Joint Committee on Health and
Children should arrange hearings on the issue in order that interested parties can offer their
opinions. I would like a better focus on mental health issues and the funding of services but I
acknowledge the Acting Chairman’s advice that we speak directly to the section.

The Mental Health Commission’s investigation of the administration of ECT without consent
is relevant to this debate. The variations in ECT administration around the country raise serious
questions and explain to some extent why the Green Party has brought forward this Bill.

I would like to discuss the issue of involuntary treatment in the context of capacity legislation
and a review of the Mental Health Act 2001. Similar principles should be applied in respect of
standards on voluntary patients in areas such as continuing medication after three months if
we are to ensure best practice in the treatment of vulnerable patients with mental health issues.
The Bill will not apply to patients who are willing and able to offer consent but questions arise
in regard to depriving incapacitated patients of the chance of being treated with ECT. I appreci-
ate this is a controversial issue and that some countries have decided to discontinue ECT or
have introduced advanced directives on its use. We should consider these options because I
am concerned about the variations in treatment in Ireland. Advanced directives, advocacy roles
or court directives could be developed to govern the use of ECT. I imagine that the numbers
treated would decrease as a result.
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We must accept, however, that ECT remains a recognised form of treatment for certain
conditions. I appreciate that some user groups and advocates of this Bill take the view that it
should not be considered as a treatment. Such concerns are understandable given the nature
of ECT. Equally, however, some expert researchers will attest to its usefulness. I was recently
given a briefing by a psychiatrist who made a strong argument for the use of ECT as a last
resort in very specific cases.

I ask for the Minister of State’s opinion on the implications of depriving incapacitated
patients of the chance to be treated with ECT. In the case of a person who lacks capacity, it
may be possible to deal with the question of whether the treatment may be given under the
common law doctrine of necessity. The safeguards may be more limited in such a situation
because the legal provisions would be vague and less protective of patients. We will have to
consider the legal implications of the Bill. If certain categories of people can benefit from ECT,
I ask whether the Minister of State believes it should be maintained, albeit with enormous
safeguards.

Acting Chairman: On a point of clarification, the Minister of State may comment if he so
wishes but as this is a Green Party Private Members’ Bill, Senator Boyle will be addressing
Senators’ questions.

Senator Liam Twomey: I ask the Minister of State to comment on the issues I will raise. I
am probably the only Member of this House who has administered ECT. It is a truly barbaric
procedure but so too is major surgery. We should consider the outcome of the treatment in
asking whether it is necessary. I have witnessed the recovery of people who were incredibly
depressed after they were treated with ECT but I was too inexperienced at the time to know
whether they would have benefited from alternative treatments. We should discuss the Bill
from the perspective of whether we are for or against ECT. I am not convinced that advanced
directives would be as effective as some presume because nobody decides to embark on ECT
before trying all the alternatives. Patients may not have the opportunity of considering
advanced directives on ECT.

If we are not going to ban the treatment, we should examine the effectiveness of the protocols
governing its application. Anecdotal evidence strongly suggests that ECT is being used inap-
propriately and too often. Perhaps we should restrict the treatment to a limited number of
institutions and consultants. When I was a senior house officer, consultants directed me to go
to a ward, with an anaesthetist, to carry out ECT treatment on a patient. That was maybe too
loose a way to carry out the treatment. When the Minister of State responds he may need to
examine within his Department the protocols and procedures for carrying out ECT, by limiting
it to certain institutions and tightening up the way it is carried out, who is informed or who
allows it to go ahead.

I do not know that advanced directives will work. Advanced directives for ECT should be
the same as advanced directives for any form of treatment, for example, for someone involved
in a car accident or who gets a serious illness and is left comatose. The advanced directives
should kick in for anybody who no longer has the capacity to decide his or her own future.
That could apply to dealing with someone who has Alzheimer’s disease. None of us would
decide to write an advanced directive on what should happen if we get Alzheimer’s disease.
We simply get it and then it is too late. This situation is similar. We should consider whether
we abolish ECT or allow it to continue in a very rigid way. The Minister of State needs to
bring forward proposals on that issue and that may be what we should debate on later Stages.

Acting Chairman: I ask Senators to please stick to Committee Stage. We have completed
Second Stage.
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Senator Déirdre de Búrca: I wish to respond to Senator Twomey’s point about whether we
should support the use of ECT. The thrust of our amendment is to remove the involuntary use
of ECT from the Statute Book. The question of removing it altogether is a wider one. It misses
the point of our amendment. Senator Twomey said surgery is invasive.

Acting Chairman: The Senator is responding to the queries but Senator Mullen has indicated
he wishes to speak. I did not realise that Senator de Búrca wanted to respond.

Senator Dan Boyle: The Senator is just making a point.

Senator Déirdre de Búrca: Yes, I am just making a point in response to Senator Twomey.
He said that surgery is involuntary in that it is invasive but will he consider how acceptable it
would be to the public if we were to carry out involuntary surgery because we felt it would
achieve certain outcomes? That would be absolutely unacceptable. As Senator Boyle said we
must examine complementary approaches to treating physical——

Acting Chairman: The Senator is responding to questions. Senator Mullen has yet to speak.
When we return to this side the Senator, or whoever wishes to respond, may do so.

Senator Déirdre de Búrca: I wish to make one final point because this is important. When
we raised this issue over a year ago, many who contributed said they did not know enough and
wanted to defer to mental health experts, psychiatrists and so on. That was over a year ago.
We have had an opportunity here——

Acting Chairman: I have to deal with procedure.

Senator Déirdre de Búrca: We have had an opportunity for hearings and to invite in experts
but have not done so. We are still at the point we were at last year. No reforms or changes
have been made to the Mental Health Act. Senators have made very good suggestions today
about the need for people with serious mental health difficulties to have advocates, for
advanced directives, considering approaches that have social and psychological dimensions
rather than relying on extreme, controversial biological treatments such as ECT and its involun-
tary use. It is important to respond to the points other people are making here. We need to
take this issue more seriously. Over a year has elapsed since we introduced this Bill and unfor-
tunately we have made very little progress.

Acting Chairman: I have no problem allowing anyone respond but people must speak first,
then the Senator can respond.

Senator Rónán Mullen: As the Green Party has withdrawn certain aspects of its original
proposals in this Bill, I will confine my comments to what remains, essentially whether ECT
should be permitted in the absence of the patient’s consent. I admire the animating spirit
behind this initiative and believe it is right and proper that we think long and hard in terms of
human rights and dignity when we consider any kind of medical procedure.

Without wishing to sound patronising, it is because people care so much that important issues
are brought before us. Nonetheless, the question of consent raises a core philosophical issue.
Our society correctly lays a strong emphasis on rights and that leads to our thinking about
patient autonomy which is important most of the time. Rather like anti-discrimination pro-
visions they are always right except when they are wrong. There may be circumstances in
which, if we viewed this issue through a communitarian lense, or within the concept of paternal-
ism, which is not desirable in itself because its language is wrong, it may remain a fact that in
certain cases society must on occasion act in the best interests of some of its members. There-
fore an untrammeled appeal to a doctrine of patient autonomy could end up operating not just
against the common good but against the good of individuals in particular circumstances. That
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is what animates my contribution, with great and sincere respect for what the Green Party
proposes.

We all agree that ECT is the last resort. It is often prescribed for patients who are involun-
tary, unlikely to be willing or able to consent. That goes without saying. The question is whether
the treatment is effective and whether the safeguards ensure that ECT is sparingly used only
in cases where it is deemed to be necessary. I understand that in practice if the legal representa-
tive of the patient objects to the treatment the matter would go to the tribunal which safeguards
the rights of the patient in whose best interests it acts.

In Ireland today ECT is reserved for certain circumstances, such as catatonia, treatment
resistant depression or severe depression with stupor, which would likely lead to a person’s
death by starvation, and in cases where the person would die if not given ECT, especially if he
or she is elderly or frail. Could this be an important and essential treatment backed by some
kind of evidence base? I need to think about and research it more before ruling it out com-
pletely. The patients most in need of ECT, whether those in a catatonic state or depressive
stupor, are generally unable, by virtue of their condition to give consent. Therefore, changing
the law so that it can be given only with consent may result in deaths.

While I am open to debating this issue I am concerned that the Bill, although well meaning,
could be counterproductive and I wonder whether the opinion of the medical community has
been sufficiently taken into account. Starting with Hippocrates medical treatment has the best
interests of the patient at heart. This occasionally involves the use of treatments such as this
or, in rare cases, psycho-surgery. Insisting that patients who are often not in a position to act
in their own best interests should have a veto over ECT treatment could be a dangerous and
counterproductive measure. In the words of one medical contact, if a person was capable of
acting in his or her own best interests he or she would not need ECT.

Acting Chairman: I remind the Senator we are on Committee Stage, not Second Stage.

Senator Rónán Mullen: We are talking about rarely used treatments, that are strictly regu-
lated but where a treatment is evolving, it is not the place of this House to substitute its
judgment for that of medical professionals who might in the future develop a type of psycho-
surgery or other treatment that could be beneficial. These matters must always operate within
constitutional and legal parameters. I underline again my respect for the spirit underlying the
Bill, even if I cannot support the proposed removal of the possibility of this procedure being
performed without consent.

Senator Dan Boyle: I thank Members for their contributions. It is important to note we are
talking about a limiting of the practice of electroconvulsive therapy. The debate relates to those
subjected to the treatment, and whether a majority have been affected in a negative way,
rather than helped. The existing law is failing in many respects. The safeguards for patients
implemented by the Mental Health Commission are carried out too secretively. The extent to
which the patient or his representatives is able to contribute that process is non-existent.

Our process is behind that found in other European countries. ECT is not practised at all in
Slovenia. In England and Wales, the practices are quite similar to those in Ireland. However,
Scotland has had a separate Parliament since 1999 and the Scottish Mental Health (Care and
Treatment) Act 2003 gives patients with capacity the right to decide. Where people in this
country have the capacity to decide, that capacity is overruled in the current situation and the
treatment is administered regardless. That is a flaw in its own right. The involuntary nature of
the practice when people have the ability to refuse is a major flaw in our legislation. None of
us can be happy with this.
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The Austrian Government tried to overcome the difficulties described by Senator Corrigan
by appointing a patients’ advocate who would act on a patient’s behalf. There is something
similar in Belgium, where a person known as judge of peace acts under similar principles.
There are laws in Denmark which allow for complaints about the administration of involuntary
treatments and involuntary admissions. That is subsequent to the fact, but it has helped reduce
the reliance on psychiatric measures in Denmark. Over a 20 year period to 2008, the number
of beds in psychiatric institutions in Denmark halved because the Danes took what we would
argue is a more humane approach. The balance at state and federal level in Germany is towards
a more human rights patient-centred approach over and above what are seen to be the pre-
ferred approaches of the medical profession in administering care and attention. Ironically,
ECT has been more or less taken out of the psychiatric system in Italy, which was the first
country to use the practice. It is now expressly discouraged for schizophrenia and is banned as
a means of achieving a rapid remission of symptoms in those who are deemed to be suffering
under such psychiatric conditions.

We argue that Ireland does not have the proper balance between the rights of patients and
the administration of effective standards. In the renewed programme for Government that was
recently agreed, the Government committed itself to making appropriate amendments to the
Mental Health Act 2001 to address concerns regarding involuntary committals and procedures.
As limited as it is, this Bill is a sincere attempt to do this. It will not happen tonight, but we
have edged the debate forward.

Proposals have been made on how we can involve more actors in the debate, and I accept
the points made by Senator Fitzgerald. However, Senator de Búrca already pointed out that
we have had that in the original debate also. I welcome the formation of an Oireachtas group
on mental health, and this is possibly a good forum for such a debate to happen. However, this
debate has been dominated too much by the established psychiatric profession. There is a great
debate within psychiatry itself and many psychiatrists do not believe this is an effective form
of treatment or that it should be administered to the extent that currently occurs. The debate
has seen very little contribution on the role and rights of patients. The Minister of State has
made several attempts in the ongoing review to change the situation, but this is about where
we need to go with this Bill.

Senator Mullen made a point about patients’ rights and the threat to wider society. I do not
accept that the use of ECT has anything to do with life saving. Psychiatrists might make argu-
ments about mental capacity and personality disorder, but life saving procedures are medical
procedures. They relate to the physical condition of the person and I do not see the situation
as described by Senator Mullen.

When we are passing Bills, we must avoid legislating for the particular. The legislation in
force is based on a mythical set of standards, whereby there is an extreme case in every circum-
stance for which the law must provide. As our law is predicated on that premise, there are too
many innocent victims who fall foul of not being the extreme case, who get treatment that is
not necessary but is seen to be the easiest treatment. We should not have a psychiatric system
or a philosophy of psychiatry that is based on this. That is why we are moving these amend-
ments and seeking support.

The first amendment tries to take away the debate on psycho-surgery or lobotomy, which I
find far more offensive, even though we have not practised it here for 30 years. That will not
be the focus of the Bill. The second and third amendments deal with electroconvulsive therapy.
I will wait for the contribution of the Minister of State on this, but I welcome the comments
made by all Members. While there are reservations about specific aspects of what is being
proposed in the Bill, there is a sincere belief there is a need to change the legislation to get the
balance right. If there is a means for this House to find a way forward on the basis of this Bill,
we will have done well.
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Minister of State at the Department of Health and Children (Deputy John Moloney): I thank
Senators for their contributions. I acknowledge the sincerity of the Green Party in this debate.
I also acknowledge that ECT treatment is controversial. I am glad that I do not sense any
political involvement in this, as it is a genuine attempt to ensure our mental health services are
reformed, which is the continuing role of a Minister of State with responsibility for mental
health issues.

We are speaking specifically about involuntary treatment, which has always been the way. I
must accept that it is a year since we debated this issue, but I have spent the last 15 months
travelling around the psychiatric hospitals. I have done this for a number of reasons and I
always made sure that the press were never notified, nor were political colleagues. I did that
at all times to ensure we built a belief that we were trying reform the mental health services.
On most occasions when I visit a hospital, I ask to meet the staff who deliver this treatment
and visit the ECT rooms.

I am taken by the many valid points raised by Senator Fitzgerald, including that on the
variation in treatment across the country. Without trying to lead to a cosy proposal I might
make shortly, I made the point at the Joint Committee on Health and Children that it was no
longer sufficient to make a yearly statement on mental health services. Since taking office, I
have believed it is important we tie down the commitments and recommendations made on
the reform of mental health services in A Vision for Change which has been running for four
years and has five or six left to run. From the outside, I saw the importance of having in place
a director for mental health who would have as his or her only brief the driving of the reform
of mental health services. I am pleased to say Mr. Martin Rogan is now in place. However, it
is not just a matter of having a person in place but of having someone who will be directly
responsible for driving reforms. I have always insisted on the person in question not being
responsible to the Minister, lest there be any argument about political motivation. The job
description for the post of director should be to be specifically responsible to the monitoring
committee charged with delivering reforms. That is now in place as part of the building blocks.
The other part concerns the 14 clinical directors.

I will come to the net point shortly but I wish to establish my own credentials first. Clearly,
we cannot be true in our talk of reform unless funding and capital are provided. I have made
proposals in this regard to the Government. I made this point also at the Joint Committee on
Health and Chidlren; therefore, it is not just a matter of talking about talks behind closed
doors. I have proposed a five-year capital programme on how we should develop and put in
place all of the capital programmes required. I accept that capital programmes are not the
answer to every issue and are only part of our public commitment to deliver reforms. My
proposal is that whatever is raised in the mental health sector from the sale of 800 properties
should go back into mental health services specifically and that there should be a clear money
trail from the sale of the properties down the line to the commitments and recommendations
made, whether in regard to intensive care units, intensive care rehabilitation units and the
Central Mental Hospital. I wish to deal with these issues in the context of mental health
service reform.

In the past year I have received many submissions from people who believe we should
remove ECT, a matter which has arisen in today. There are three public positions on ECT —
there are those who are totally opposed to the treatment, there are those who are in favour of
it and, as I have come to realise having listened to the debate, there are those who are in
favour of it, provided certain safeguards are in place. I concur with the latter. I am not here to
argue the pros and cons, and that is not a cop-out because I will come to my net point shortly.

A year ago submissions and presentations were made to me on the need to remove ECT
from mental health services. I was taken by the debate. I have since had the opportunity to
meet those who administer the treatment, as well as those who are totally opposed to it. I
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accept that in some cases the treatment does not work but that it does in others. While I do
not want to make either case, it has been suggested ECT does not work. Only last week,
however, I received a letter from a person who offered to come to a committee of the Houses,
perhaps the Joint Committee on Health and Children. The person has a severe mental illness
— he is catatonic — and wrote to make me aware of the fact that he put his survival down to
the treatment in question.

I am making the case to convince myself in the sense that, on the one hand, I have evidence
that suggests there is an argument for the retention of ECT, although I am not swayed by it,
but, on the other, there is evidence on the other side of the argument. I do not use the phrase
“putting this out for wide consultation” because what it means in political speak is that I let
the issue run for months or even years and that the next person coming after me would have
to pick up the pieces. I accept from what I have heard from the Members who have moved the
motion and all who spoke is that this is a very serious issue. While I do not want to respond
in contradictory terms, when the point is made that we had a year but did nothing, I must say
the opposite. I will try to show the House what I mean. First, as part of the programme for
Government, in which my party and the Green Party are involved, we have considered not just
continuing reform of mental health services but also a review of the Act.

6 o’clock

The second issue can be confirmed by many hospital staff. The third issue is as follows. The
Mental Health Commission has promised to meet me before 10 December to outline its views
on how we should deal with unwilling or unable people. A fortnight ago I met the representa-

tives of the College of Psychiatry of Ireland. Let me clear to the House because
I must respond to the point made, although I accept it was not meant as a criti-
cism. The established mental health service providers are totally in favour of

ECT. While this might be so, as Minister of State and with the officials who work in the
Department, I am not advancing that case in any way. What we are suggesting is that this is
such a huge leap — the word “courage” was used — I must have the courage to make the right
decision. In that context, I will meet tomorrow the representatives of the hospital consultants.

All of this has been a process in the past year to ensure I am properly informed before I
make a recommendation to the Government. I ask Members to consider that we have been
genuine in our attempts to come to an informed conclusion. I have also invited the representa-
tives of the College of Psychiatry of Ireland, as well as those who propose the abolition of
ECT, to come to the Houses on one day, when those in favour of its retention and those in
favour of its abolition can make a presentation to members of the joint committee. Rather
than put the issue on the long finger — it is far too serious for that — I give a commitment to
the House that by March I will have completed the consultation process. I will know the pros
and the cons and at that point it will be up to me to make a decision. I also give a commitment
to the House that not only will I make recommendations — I am not a professional and bow
to those who are — but also that the relevant Bills will be ready by then.

I wish to respond to some of the points made. Senator Fitzgerald made the point that mental
health issues should be to the fore and that the process for ensuring this should be directed
through the Joint Committee on Health and Children. I will ask the Chairman to facilitate
those people who in the run-up to March want to make written submissions and, if time is
available, to take some verbal presentations.

The issue is serious and the word “courage” strikes me. I will try to deal with the matter
more specifically. I must also have the courage to ensure the plight of those who cannot protect
themselves by securing treatment is examined. I have the courage in that context to ask that
we do not make the decision on this legislation now. I ask that Committee Stage be adjourned
to allow me make a genuine attempt to address the issue.

It is not a matter of trying to be cosy politically or to escape my responsibilities in this
portfolio. I do not want to ignore the genuine commitment of the proposers of the motion. I
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have been as active as a Minister of State can possibly be in this Department for the past 15
months and I have made it clear that in February I will host a public appraisal of where we
are with A Vision for Change. I will deal with the level of commitments of what we will do
with regional directors and, more importantly, of dealing with the capital programme.

By March I will bring forward a nationwide proposal on using local radio and personalities,
including people involved in Shine and other mental health groups. We will go the regions and
promote the concept of eliminating the stigma in mental health. I will do that publicly but in
the meantime I ask to be allowed space to work. I will ignore nobody and take all into account.
The time for decision will be March and I ask people to allow me that space. I ask the Green
Party Members to adjourn the debate on Committee Stage until then.

Senator Dan Boyle: I have heard the comments of the Minister of State and my colleague
and I have some sympathy with what he is trying to achieve. He mentioned hospital consultants
and has already noted the contact he has had with the college of psychiatrists.

It is important that any consultation process defined to end by March will have all the actors
involved. The Minister of State mentioned organisations such as Shine. Every mental health
advocacy group and patients’ rights group should be fully involved in the process and identified
as such. The process should have defined outcomes and work towards the possible drafting of
heads of Bills that would tackle this question.

I am encouraged by the contributions made by many Members this evening. We have no
desire to divide the House on the issue and hope Members will continue to contribute to the
debate, especially through the Oireachtas group on mental health. Having heard what the
Minister of State said and being cognisant of amendments submitted by other Members, I seek
the agreement of those proposing amendments and the House in general to adjourn the debate
on Committee Stage.

Senator Frances Fitzgerald: I support Senator Boyle’s comments. It is important that any
consultation involves the user groups. We must also hear the views of the professionals involved
in the area and it is critical that the consultation be comprehensive. We are coming from a
position with psychiatry where user groups did not have the kind of voice they needed, although
I am thankful this is changing. There is a way to go with the issue and the way this consultation
unfolds could be important in developing that role for user groups. I congratulate those
involved with the user groups because they have been pioneers in ensuring a focus on the
client, patient and user of services. It is critical to get that balance as it has been missing in so
many areas of life, particularly in psychiatry. It is great to see such change and we must do
everything possible to encourage it.

If March is the deadline, will Ireland have ratified the UN Convention on the Rights of
People with Disabilities by then? It would be a good template to measure what we are doing
in the area. Will the same deadline apply to the capacity legislation and the review of the
mental health legislation? We need a holistic approach to what is being discussed and there
are rights issues involving voluntary as well as involuntary patients, electroconvulsive therapy,
ECT, and other areas. We are asking much of the Minister of State but all of these issues are
intertwined. We will get the best result if they are dealt with holistically.

Senator Maria Corrigan: I support Senator Boyle’s proposal to adjourn the debate on Com-
mittee Stage. I pay tribute to the work done by the Members of the Green Party in bringing
this Bill forward and giving us the opportunity to focus on what needs to be done and take
time to look at the issue as a whole. Senators Boyle and de Búrca were initially very clear that
they were focusing on a particular area but we have had the opportunity to widen the debate.
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The Minister of State has commented on the review of the mental health legislation and the
implementation of A Vision for Change. I compliment the Minister of State on the work he
has undertaken and welcome that he has set a March deadline. To achieve what he hopes to
achieve, much work remains to be done.

I appreciate that the Minister of State has mentioned the groups with which he has consulted.
I add my voice to that of other colleagues in asking that the consultation be as wide as possible.
In particular, there should be consultation with patient and advocacy groups as well as families.
A wider range of professionals and personnel involved in the delivery of the mental health
service should also be included as we can only benefit from widening that scope.

To achieve what the Minister of State hopes to achieve, we must be upfront about the issue.
We need the capacity legislation and, without it, much of what we hope to do will be stymied.
This legislation will be a momentous milestone in the delivery of services but if we try to
proceed with any of our reforms without putting that legislation in place, we will be coming up
constantly against a wall and conflict over people’s rights.

Senator Feargal Quinn: I add my words to Senator Boyle’s proposal. I was very impressed
by the debate and it was an eye opener for me. I did not know very much about the topic,
although I had met some people with experience of the issues being discussed. I also found a
viewpoint being expressed by the professionals. The Minister of State has opened our eyes and
minds to the challenge which is not easily met. He has explained the matter very well and I
appreciate the work put into it by the Green Party and both of its Senators.

The Minister of State has committed himself to a March deadline, which is useful. The debate
has been productive and I hope Senator Boyle’s proposal is accepted. The debate has opened
our eyes and minds and given us a chance to air the issues. I look forward to holding the
Minister of State to the March date.

Senator Phil Prendergast: I welcome the Minister of State. I have witnessed ECT and seen
its positive effects. I can only judge it as positive from what I have known beforehand. I will
not be descriptive of cases where it may not have been positive as I do not have the experience
to discuss it in fine detail. I admire the way the Minister of State is going about his brief and
visiting all units around the country. Psychiatry is constantly evolving and there are new treat-
ments and management styles, some of which conflict with management practices within regular
psychiatry services and, perhaps, new models of training, evaluation and how we assess progress
or the lack of it. My colleagues have stated there are many differing opinions on the use of
ECT and whether its use is positive or negative.

I agree completely with the process by which the Minister of State intends to bring the
Mental Health (Involuntary Procedures) (Amendment) Bill to the Seanad. I am willing to co-
operate with that process and facilitate the widest possible communication and deliberations
with all parties in order that we will have the most comprehensive information available to
inform the debate and how best we can progress what is best for those who will be affected by
the decisions we make. Therefore, with other Senators, I am happy to agree to the adjournment
of the debate on Committee Stage.

Senator Nicky McFadden: I thank the Minister of State for taking this issue so seriously. I
also thank Senators de Búrca and Boyle for bringing this important legislation before the
House. I appreciate the effort and work they have put into the Bill which aims to prohibit the
involuntary administration of ECT. I have read a fair amount about ECT but find it confusing
that some psychiatrists think it is the be all and end all, while others see it as a last resort. It is
a barbaric process, but I am not a medic or psychiatrist. I find it hard to understand the reason
people must be strapped down and medicated to such a degree that they convulse, their blood
pressure rises and heart rate is disturbed. This therapy should be a last chance saloon. I am
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very disturbed at the idea that people will lose their memory and about what this would mean
to them and how vulnerable and fearful they must be at such a time. I am disturbed, too, by
the idea that people’s spirits will be broken and they will no longer be the persons they were
before they suffered from severe depression. The issue must be given serious attention. There-
fore, I congratulate the Minister of State on taking the time to confer with all of the interest
groups involved. I look forward to contributing to the debate when the Bill is returned to
the House.

Deputy John Moloney: I thought it was a given that service users were already talking to
me, but I acknowledge that I should have conveyed that information on a more formal basis.
I would like to outline the basic principles we should be following from here on. I am asking
for an adjournment of the debate on Committee Stage until March on the basis of what I
propose. Members should know that what I propose is not an empty exercise and that they
have not wasted their time in coming to Dublin today. An invitation will be issued from the
Department to all service users and all those with an interest in this issue to submit their
proposals before March and I will meet as many of them as possible. Since my appointment, I
have made a point of meeting at least five groups a week from the mental health or disability
sector. I now know most of the groups involved and it is a matter of making them aware of
the purpose of this process. I am initiating a process, whereby service users will be invited to
come to the Oireachtas to make their case. I will ensure we will have a suitable place, I hope
the audiovisual room, where they can make their case before Members in order that we will
all be properly briefed. Until I came into this job, I did not know much about this sector, but
that is not to say I know much more now. We must all be given a full briefing on the issue
which is currently before the Seanad but which will be put to the Dáil by way of the mental
health review in the new year. I want to deal with the Bill in March.

I would like to respond to the specific points raised by Senator Fitzgerald. I agree that the
idea is to be ready with capacity legislation on all of the reform programmes. We should be
thinking of devoting next year to a consideration of mental health issues. There are many
proposals we should continue to promote. We must give total responsibility to the new director
for the reform programme on a day-to-day basis, rather than to a Minister. I do not wish to
lay all of the blame on the new director, but it is important that both he and the 14 clinical
directors are permitted to bring forward the reform programme in the next five years. This
means we must have an implementation plan with teeth.

I have mentioned that we will have a meeting for service user executives on 22 December.
The Mental Health Commission is also preparing its report on its position which is expected
in the period from 10 to 12 December. It is important I receive everybody’s position on the
issue. I recognise fully the call made by the Senator for the full involvement of service users
and that will happen. The process I envisage forms part of the reform of mental health services.
Everybody I meet in the House talks about the need to ensure the mental health service is on
a level with acute services and that it receives the same level of support. Since I came into the
Department 12 months ago, I have received a clear message from the debate in both the Seanad
and the Joint Committee on Health and Children that we need clear targets. That is the reason
I have set a timeframe, to which I have committed totally in order that we will bring forward
the reappraisal of A Vision for Change in February. On that day I want to acknowledge publicly
where the reform programme is working well and to be honest and point to where it is not
working well. More importantly, I will challenge the regional directors who receive funding
from the Department to demonstrate how the funding is being used in moving from the insti-
tutionalised model of mental health services to the community model.

Leaving aside the important issue of ECT, the challenge for all of us is to ensure we will no
longer have people living in our old psychiatric hospitals. We need a real commitment in this
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regard if we want to ensure proper reform. Today I met representatives of the Clúid organis-
ation and expect to meet representatives of the Irish Council for Social Housing shortly. I am
meeting these organisations to try to reduce the overall cost of delivering on A Vision for
Change. I want to involve the voluntary housing sector in moving at least 80% of patients from
psychiatric hospitals into supported housing. This is not a matter of trying to deliver reform on
the cheap. It is important that we recognise the HSE must be tied into this process. Whoever
leaves an old mental hospital must have the support of a community mental health nurse,
occupational therapist or whatever service is required. These supports cannot be separate from
each other.

Even if we had the best service in the world and the capital programme required, which we
do not, we must still have people who are prepared to use the mental health services. The
biggest challenge we face is the removal of the stigma attached to mental health issues. The
past 15 months have not been wasted in this regard. I watched the interview with Michael
Murphy on Ryan Tubridy’s show and attended his book launch and told him how courageous
he was in speaking out. I believe getting the media involved is important in helping to remove
the stigma and have invited the newscasters to become involved in the process. I am pleased
to tell Senators that Ms Eileen Dunne and Mr. Michael Murphy came here to meet me a
fortnight ago and have agreed to act as advisers when we meet editors in local radio stations
some time in February in the hope of having a weekly programme on mental health issues to
ensure we look after our mental well-being. It is most important that we establish a service
that will cover the issues that affect people. We can talk all we want about money and the
capital programme, but we want to ensure we deal with the basic issues involved. Treatments
must be provided and we must recognise the need to provide services for those who may not
be able to speak for themselves.

This is a two-way process in the House. I recognise the genuineness of the Senator’s position
and ask her to recognise ours. I also ask that the debate on Committee Stage be adjourned to
give us an opportunity to come back to the House having fully deliberated on and listened to
all of the various opinions expressed in this controversial debate. If I were to make such a
significant jump without being satisfied I had heard all of the professional voices, it would be
a leap too far. I, therefore, ask for a period of three months to continue our deliberations.

Senator Dan Boyle: I thank the Minister of State for the confirmation and clarification of
his proposals which give some hope that there will be progress in the immediate future.

I thank the Members who have participated in the debate to date. Their contributions show
the value of and the necessity for the Seanad as a Chamber which is capable of acting indepen-
dently. If we have raised an issue which will be considered in detail and in respect of which
changes can be made, we have justified our purpose in being here this evening.

Progress reported; Committee to sit again.

An Leas-Chathaoirleach: When is it proposed to sit again?

Senator Dan Boyle: Ag leath-uair tar éis a deich maidin amárach.

Adjournment Matters.

————

Rail Services.

Senator Fidelma Healy Eames: I welcome the Minister of State, Deputy Martin Mansergh. I
wish to raise the matter of the western rail corridor. I ask the Minister of State to make a
statement on the funding for the corridor and outline the timeframe for completion of same.
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There is much concern in the west that the funding will be pulled in next week’s budget. I hope
the Minister of State will be able to inform me of the true state of affairs.

Construction work is continuing on phase one of the corridor, the section running from Ennis
to Athenry. The enhancement of the section running from Athenry to Galway for the provision
of commuter services to Galway is welcome. I understand phase one is expected to be com-
pleted by January 2010 when there will be regular services between Galway and Limerick via
Ennis. New stations are expected to be opened at Sixmilebridge, Gort, Ardrahan and
Craughwell.

I ask the Minister of State to confirm the progress made on that section of the railway. When
will services commence between Limerick and Athenry? I note that a new station is expected
to be opened in Oranmore early in 2010. However, I understand the site location has not been
confirmed. The location for the station is shown in the development plan but it is not known
if the site has been purchased. I, therefore, ask the Minister of State to say when the station
will open in Oranmore.

The Minister of State is very familiar with the benefits of the western rail corridor. It will
improve inter-regional transport services and increase economic activity in villages and towns
adjacent to the route from Limerick all the way up to Sligo. That is the western rail corridor
and it will increase access to towns and villages along the route shown on this map. The region
did not have such access previously and it will make a major difference to the economic life of
the region.

An Leas-Chathaoirleach: It is not appropriate to display maps because they cannot be
included in the Official Report.

Senator Fidelma Healy Eames: The corridor will encourage tourism and it will put smaller
towns and villages adjacent to the rail line on the map. The greatest benefit is it will be more
environmentally friendly because there will be fewer cars on the road. The corridor will also
result in the provision of a new rail freight service which will take heavy goods vehicles off
congested roads and it will be vital for balanced regional development. The corridor has my
full support as it will deliver many benefits. I would like the Minister of State to confirm
funding for the project is secure and to outline the timeframe for delivery.

The West on Track community campaign has worked tirelessly to promote this project and
push for the earliest delivery. It stated in a press release on 10 October: “We also warmly
welcome the decision to introduce an allowance per tonne for rail freight in line with climate
change objectives”. The group recognises the benefit of transferring freight from road to rail
transport. I would like the Minister of State to confirm the security of the funding and when
the various phases will be delivered, including Ennis to Athenry and Athenry to Sligo.

Minister of State at the Department of Finance (Deputy Martin Mansergh): The Minister
for Transport remains committed to the earliest delivery of the western rail corridor. I have
always been a great supporter of this project and attended a West on Track conference four
or five years ago. I have been in touch in various capacities with campaigners such as Fr.
Micheál Mac Gréil since the late 1970s when I had an involvement in energy policy.

I am pleased to advise the House that construction on phase 1 of the corridor, which runs
between Ennis and Athenry, is complete and driver training and familiarisation began on 16
November. larnród Éireann had intended to launch phase 1 on 8 January 2010 with full services
commencing on 9 January 2010. However, driver training and familiarisation has been on hold
since 18 November due to flooding at a number of locations, a subject I discussed with the
Senator earlier. As a result, the opening of the line has been deferred and the company will
confirm a new opening date when flood waters recede. The opening of phase 1 of the corridor
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will mark an important milestone in the delivery of public transport infrastructure in the west,
reconnecting Limerick, Ennis and Galway for the first time by rail for passenger services since
the 1970s. I look forward to taking a train from Limerick Junction, County Tipperary, to
Galway.

Senator Fidelma Healy Eames: The Minister of State will be welcome.

Deputy Martin Mansergh: I thank the Senator. However, this is only the first phase of
reopening the corridor which runs as far as Claremorris. The immediate next step, following
completion of phase 1, will be for larnród Éireann to undertake a detailed evaluation of phases
2 and 3 with a view to arriving at precise costs to undertake the works. Following this, the
Minister for Transport will seek to progress planning of these phases to ensure we can move
speedily to construction at the earliest date once financial circumstances permit.

The corridor is only one element of the investment being delivered to enhance transport
infrastructure in the west. More than \1.4 billion has been invested in national roads in the
region since 2000. Despite the slowdown in the economy, more than \180 million will be spent
this year on improving and maintaining the region’s national road infrastructure. The beneficial
impact of this investment is evident throughout the region in the elimination of major traffic
bottlenecks, leading to shorter journey times and greater journey time certainty as well as to
greater economic competitiveness, road safety and an improved quality of life for all.

Work is continuing on the last part of the Dublin-Galway major inter-urban route on the N6
between Ballinasloe and Galway city, which was temporarily brought into service following the
recent flooding. Phase 2 of the Limerick southern ring road is nearing completion and work is
ongoing on the N18 Gort-Crusheen bypass which forms part of the Atlantic road corridor.
More than \100 million will be invested this year in non-national roads in the west. This covers
a wide range of projects, including such major works as the Shannon crossing, the R336 Conne-
mara access road, the Athenry northern relief road and the western distributor road in Sligo.
In addition, the Minister is providing funding for an array of smaller but significant projects
under Smarter Travel, Ireland’s new sustainable transport policy, which he launched last
February. The west has benefited through a number of Smarter Travel schemes which the
Minister agreed to support pending the establishment of new sustainability funds. These include
cycling and walking projects in counties Galway and Mayo as well as measures to promote bus
travel and smaller sustainable transport projects in counties Galway, Mayo and Roscommon.

I look forward to the commencement of rail services between Ennis and Athenry as soon as
possible in the new year. While the closure of the line in the mid-1970s represented the start
of a challenging period for Ireland socially and economically, the opening of the line represents
our confidence and commitment to a more prosperous future, notwithstanding the current
difficult times. It is fortunate that the land was preserved which meant no land purchase or
compensation costs were incurred. That made the project more viable. The prospects for build-
ing further phases depend very much on the success of the phases that are open. I have used
the Limerick-Ennis line on a number of occasions and it has proved successful, the only fly in
the ointment being the flooding problems. If the Ennis-Galway phase is successful, that will
encourage people to proceed further.

Notwithstanding my earlier comments about roads investment, the railway takes people to
Eyre Square in the heart of Galway city and no road can achieve that, particularly at peak
commuter times. I welcome the reconnecting of the rail network. There will be knock-on
benefits for the Limerick-Waterford line which has been under threat for some time and in
which I have an interest. People will want to travel from further afield to Galway and they will
be able to do so by rail. Rail is an efficient method of travel. I can spend time reading and
working which I cannot do to the same extent travelling by road. It is environmentally friendly
and I hope the corridor will be a further element in the renaissance of rail. The Cork-Midleton
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spur recently opened and the link between Dunboyne and Dublin city is also being built, with
a second phase to Navan due. I will give my support to the corridor, even to the extent of using
it. I do not have information on the station in Oranmore.

Senator Fidelma Healy Eames: Is no information available on the station there? I am
delighted with the commitment in principle given by the Minister of State and his philosophy
on the importance of rail transport, which I share. However, I am concerned about his comment
that progression towards phases 2 and 3 is dependent on how well services on the Ennis to
Athenry line do. We expect them to do very well. However, I was contacted within the past
few days by constituents who are outraged by the proposed timetable. Five services are offered
between Galway and Limerick at off-peak times, not at peak times. It will take one hour and
55 minutes to get from Limerick to Galway city. One could do the same trip by car in an hour
and a half. It will be unfair if the reason the line is unsuccessful is poor scheduling by CIE.
Will the Minister of State make a note of this and pass on the information to CIE? The one
point in favour of West on Track is that there was unanimity that there should not be a partial
opening of services between Limerick and Athenry. Everyone knew this would be a hot spot
but services between Athenry and Tuam and Tuam and Sligo will be critical. Is the Minister
of State committed to the entire project from Limerick to Sligo? Will he convey my concerns
to CIE?

Deputy Martin Mansergh: I presume the Senator is not asking me at a personal level. This
forms part of an ambitious project between Limerick and Sligo but I do not think the Govern-
ment has made a definite commitment in respect of the Sligo end. That may be a long-term
ambition, although one or two Ministers may have made a commitment to it. I would be
misleading the Senator in suggesting the Government as a whole had made such a commitment.
What I said does not represent an unqualified, immediate commitment to phases 2 and 3.

I have experience of the system elsewhere and timetabling is crucial. Services can be time-
tabled in order that a regional or intercity connection is provided or they are of use to com-
muters. If we are to make real use of a railway line, it must serve commuters by providing an
aid in getting to work. I do not have details, unlike the Senator, but I would be surprised if
there was not a train service arriving in Galway between 8 a.m. and 9 a.m. and leaving Galway
between 5 p.m. and 7 p.m. I am sure there will be a train; I cannot believe they would miss
that trick.

Senator Fidelma Healy Eames: This information was brought to my attention, which is why
I am sharing it with the Minister of State. I refer also to the journey time of one hour and
55 minutes.

An Leas-Chathaoirleach: We cannot have a debate on the matter now.

Senator Fidelma Healy Eames: I thank the Minister of State for his time but would appreciate
it if he pass on the information to the Minister for Transport.

The Seanad adjourned at 6.45 p.m. until 10.30 a.m. on Thursday, 3 December 2009.
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