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DÍOSPÓIREACHTAÍ PARLAIMINTE
PARLIAMENTARY DEBATES

SEANAD ÉIREANN
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SEANAD ÉIREANN

————

Dé Céadaoin, 10 Nollaig 2008.
Wednesday, 10 December 2008.

————

Chuaigh an Cathaoirleach i gceannas ar 10.30 a.m.

————

Paidir.
Prayer.

————

Business of Seanad

An Cathaoirleach: I have received notice from Senator David Norris that, on the motion for
the Adjournment of the House today, he proposes to raise the following matter:

The need for the Minister for Health and Children to reconsider the imposition of the
price of registration fees for pharmacists.

I have received notice from Senator Cecilia Keaveney of the following matter:

The need for the Minister for Education and Science to discuss with his Northern counter-
part, the Minister for Employment and Learning, Sir Reg Empey, the rise in student fees
proposed by universities in the North and the implications of this for Border students.

I have received notice from Senator Alan Kelly of the following matter:

The need for the Minister for Education and Science to advance the building programme
for Nenagh and Borrisokane vocational schools and explain why both projects have stagnated
given the visible and real health and safety issues in both schools.

I have also received notice from Senator Paschal Donohue of the following matter:

The need for the Minister for Arts, Sport and Tourism to make a statement on any planned
consolidation of national art galleries and the implications of such plans on the individual
galleries.

I regard the matters raised by the Senators as suitable for discussion on the Adjournment. I
have selected the matters raised by Senators Norris, Keaveney and Kelly and they will be taken
at the conclusion of business. Senator Donohoe may give notice on another day of the matter
he wishes to raise.

Order of Business.

Senator Donie Cassidy: The Order of Business is No. 1, motion re Eurojust, which is back
from the committee; No. 2, the Housing (Miscellaneous Provisions) Bill 2008 — Report Stage;
No. 3, Statements on the recall of Irish pork and bacon products; and No. 4, a Private Members’
Bill, the Criminal Law (Admissibility of Evidence) Bill 2008.
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Order of 10 December 2008. Business

[Senator Donie Cassidy.]

It is proposed that No. 1 shall be taken without debate at the conclusion of the Order of
Business; No. 2 shall be taken at the conclusion of No. 1; No. 3 shall be taken at the conclusion
of No. 2 but not earlier than 3.30 p.m. and conclude within one hour and 30 minutes, if not
previously concluded. Spokespersons may speak for seven minutes, other Senators for five
minutes, Senators may share time and the Minister is to be called upon five minutes from the
end of the debate for concluding comments; and No. 4 shall be taken at 5 p.m. to conclude not
later than 7 p.m.

Senator Frances Fitzgerald: Will the Leader reconsider not having an Order of Business on
Fridays in this House? As Senator O’Toole raised this issue yesterday, I would ask the Leader
to reconsider it. The precedent in the House has been that when there is business there would
be an Order of Business and I would like to see us reverting to that.

It is clear from the debate on and the international reaction to what has happened in our
food industry in recent days that enormous damage is being done internationally. I am sure
many Senators will be aware that international newspapers such as Le Monde and Le Soir, and
Sky News, have been leading with stories about the damage to our industry. It is clear that
once the serious issues on traceability and inspection which I raised yesterday have been dealt
with satisfactorily here and the package has been put in place, a major initiative will be needed
internationally to restore confidence in Irish food. I would point out that Bord Bia, which
would traditionally have been very involved in such a campaign, had its budget slashed by 8%
in the budget. There must be clear and decisive leadership in terms of this campaign inter-
nationally if the damage done already is not to be compounded. Perhaps that is matter to which
we can return at a later date in this House.

Today marks the 60th anniversary of the Universal Declaration of Human Rights. We have
called for some time for a debate in the House on the broad range of equality issues. Yesterday
there was one manifestation of those equality issues when we had a photograph taken in the
House of all of the women Members and former Members who were available. That is the first
time ever that close to 50% of those sitting in the Chamber were women and that is a goal for
which we should strive. Equally, I commend The Irish Times on the booklet it produced, and
gave away yesterday with the newspaper, to mark the anniversary.

I note in The Irish Times today that former Senator and former President, Mary Robinson,
has an interesting article on climate change. She writes about its impact on rights and the
poorest people, and calls for the issue to be put at the top of our agenda. We ought to be
debating climate change in this House and I ask the Leader to facilitate such a debate.

Senator Joe O’Toole: The question of taking motions without debate has regularly arisen in
this House. For the benefit of Members, I will explain the long-standing protocol. There is
agreement that a proposal to refer a matter to committee will always be taken without debate
on the basis that Members of the House can sit in any joint committee where the issue may be
discussed. According to convention, when the matter comes back from committee, a Member
is entitled to raise it here if he or she genuinely feels it was not adequately addressed, although
the arguments made in committee should not be simply rehearsed. However, motions such as
the one before the House today, which is neither coming from nor going to committee, should
be discussed among the leaders’ group on Tuesdays to determine whether Members desire a
debate. Senator Regan raised this issue a few times and I agree with his arguments. It is
bad to get into the habit of taking motions without determining whether somebody wishes to
discuss them.
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It does not give me pleasure to be disruptive to this House. At the end of the day, these
matters fall on the Cathaoirleach’s lap. I believe we have been treated with disdain and con-
tempt in regard to the Order of Business, although I do not know if that was the Leader’s
intention. We have held long debates on the importance of the Order of Business. It is the
most energised, well attended and relevant part of the day’s business for both sides of the
House. It is, therefore, unacceptable that it should be lost or threatened in any way.

When we made this point last week, the Cathaoirleach adjourned the House so that a group
of us could find a solution. In deference to the Leader, who said that he made arrangements
which he could not change, we conceded to the arrangements for last Friday on the basis that
the matter would be reviewed before this week’s sitting on Friday. We acted in good faith,
despite having difficulties with the proposal. However, before we had the opportunity to discuss
the matter — it was agreed we would discuss it on Tuesday — the schedule issued for this
week which did not include an Order of Business on Friday. I cannot do business on that basis.
Irrespective of whether the Leader intended that outcome, I find it contemptuous. Advantage
was taken of the good nature with which we approached the matter. We have always endeav-
oured to be co-operative, but the proper way to do business involves consulting and discussing
before making decisions.

If I shake hands on an agreement, it is written in blood, and I am prepared to live with the
downside as well as the upside of my decision. What is happening here is undemocratic. The
Cathaoirleach called at least three meetings of the Committee on Procedure and Privileges to
discuss an extension of the Order of Business from 40 minutes to 45 or 50 minutes. How does
that sit with the Leader who dismisses the entire Order of Business without discussion? It is
not logical and I am not sure whether the Leader has thought his way through the matter.

Senator David Norris: Hear, hear.

Senator Joe O’Toole: I recognise that occasions arise when the Leader comes under pressure
from the Government to bring legislation through the House. We have never been found
wanting in co-operating with him in that regard. However, the fine traditions of this grand
institution are being threatened. The Order of Business is a precious jewel and I ask the Leader
to reconsider his position. I am not asking for people to back down but I cannot accept the
proposals for the next two Fridays. It gives me no pleasure whatsoever to act in ways that
Members opposite would view as disruptive. I prefer to fight my battles straight. If this disagree-
ment continues, the Cathaoirleach will eventually put Members out of the Chamber and it will
become a mess. We should deal with the matter now and come to a conclusion on it.

Senators: Hear, hear.

Senator Joe O’Toole: I regret that education is not on today’s Order of Business. I will not
make a long speech as to why we need to debate the issue, but I propose an amendment to
the Order of Business that the impact of the education cuts be discussed by this House.

Senator Michael McCarthy: Senator O’Toole is correct. The Order of Business in this House
is an excellent system that allows Members on all sides to raise issues of national and local
significance. The issue of the marine radio stations in Malin and Valencia, for example, was
raised by all Members on the Order of Business. The welcome decision by the Government to
do a U-turn on that issue was due in no small part to the fact that it was debated at length in
this House. We should be very careful, therefore, about preserving the Order of Business.

Unemployment figures are alarming and are deteriorating on a weekly basis. Unfortunately,
they will further deteriorate in the new year, not least because of the downturn in the construc-
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[Senator Michael McCarthy.]

tion industry. During the good times, when huge amounts of money were available to people
who were willing to work in construction, young people decided to work on building sites
rather than enter third level education. Unfortunately, these people, who were lured by well
paid employment, now find themselves in dole queues. It is time that we discussed reorganising
the schemes that are available to people in those circumstances. The back-to-education allow-
ance, for example, is one such scheme that needs to be changed to reflect the current economic
crisis. In light of the downturn in the construction industry, it is unacceptable that any scheme
would operate on the same basis as it did during the Celtic tiger.

I call for a debate on the role of the job creation agencies, particularly IDA Ireland, which
is not promoting employment outside the large urban centres. Recently it pulled jobs out of
one town in Cork and put them into another. Given IDA Ireland’s remit of encouraging job
creation, particularly in rural areas, it is a disgrace that an agency that should be executing
Government policy is moving jobs from one town to another. That is completely unacceptable.

I ask the Leader to arrange for the Minister for Defence to attend the House to outline his
plans for the refloating of the Asgard II. That vessel sank to the bottom of the Bay of Biscay
three months ago and the Minister has not yet made a decision on refloating it.

Senator Diarmuid Wilson: He has.

Senator Michael McCarthy: As the insurance policy on the vessel is worth \3.8 million and
it would cost \2 million to refloat it, an economic case cannot be made to ignore the issue. The
national sail training programme has been called into question because the Asgard II was the
main training vessel. Are we to take it that the programme has been abandoned? Is the sinking
of the vessel being used as an excuse to abandon that programme, which has trained thousands
of young people to sail? It is disgraceful that the Minister has not made a decision on the issue.

Every year, the commercialisation of Christmas gets worse. Blatant Christmas advertisements
were broadcast on television in October this year. That over-commercialisation completely
misses the point of Christmas. In this context, the decision to ban the Veritas advertisement was
bizarre. The Broadcasting Complaints Commission needs to reconsider its role if it continues to
ban such advertisements while allowing Christmas advertising to begin in October. I respect-
fully suggest that it should ban Libertas rather than Veritas.

An Cathaoirleach: I will call two Members who did not get the opportunity to contribute on
yesterday’s Order of Business due to time constraints. The first Member is Senator Coffey.

Senator Paudie Coffey: I refer very briefly to the pork crisis. I thank the Leader for making
time available today for statements on this matter. The agrifood sector has significant potential
to exploit international markets but it is badly damaged. We must ask ourselves why this crisis
happened and how we responded to it. I hope that will be addressed in today’s debate.

We do not have a State laboratory with the capacity to test for dioxins. A similar problem
arose on foot of the cryptosporidium outbreak in Galway, when samples had to be sent to the
UK for testing. The HSE is exporting cervical smear samples to America for testing. How can
we, as a country, justify this and is it any wonder we bemoan the fact we have very few science
graduates at this time? What kind of message is the Government sending out to young people,
as it is clear science is not a priority? Recent cuts in education which will affect science subjects
in schools also make it clear that we will have lesser science subjects in future, with correspond-
ingly weaker graduates. It is clear that science is a low priority for the Government.

What incentive would exist for youngsters to do science in schools and colleges if the private
sector was not there? I ask the Leader to take the lead on the issue. I call for a debate on
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science and science education in this country as a matter that must be addressed. It is no good
paying lip service to the matter; we must debate it to discover the underlying problems. It is a
very low priority for Government currently on the signals it is sending out.

I put on record my abhorrence of the recent murder of that unfortunate man, Aidan O’Kane.
I am a parent to two children and I am very saddened that my generation has passed on this
type of society and legacy to our children. People in here would agree that our parents did not
pass on this uncaring and valueless society to us. We have a responsibility as a society, as
parents and people in this regard. We must all ask ourselves if we want to pass this legacy to
our children.

Where does responsibility lie and where is the Government’s role in this? I do not need to
remind the Leader that when Fianna Fáil was in Opposition, it continuously went on about
zero tolerance. We all remember it. The Government has been in power for more than 11
years and what do we have? There is murder of ordinary citizens on our streets and they are
unprotected in their homes, by all accounts. There is increased use of hard drugs on our streets
and greater rates of gun crime. There is no respect for the Garda and criminals are running
our communities.

We must wake up and the Government needs to ask itself when it will act. Now is the time
for action and I call on the Leader to organise a debate on justice and criminality, which is
urgently needed. Society is calling for it and we depend on politicians and Government to show
leadership on the issue.

Senator Paschal Donohoe: I also refer to the murder in East Wall. It is my understanding
that a further two people have been arrested in connection with it. East Wall is in my constitu-
ency and is a part of Dublin I know very well. I stood on the exact spot where the tragedy
took place last Tuesday and know very well how people are feeling about what is taking place
at the moment and the sheer despair running through the community.

I take this opportunity to put on the record three truths that must be addressed regarding
what is happening in the country. The first is that in many inner city communities the people
have no faith in the ability of the Garda to protect them from serious crime. That is a real
indictment of where we stand as a society. Yesterday afternoon, two families contacted me to
say their homes or property were shot at as well. These people have no involvement in any
kind of criminal activity. The only thing they have done is to have a home in a certain area.

The second truth we must face is the fact that there is a serious parenting crisis in our country.
There is a very small number of families that have completely abdicated any responsibility for
where their children or teenagers are at night or during the day and what they are up to. We
can put gardaı́ on every corner and lane in the city but unless we tackle that issue, we will not
deliver the type of society we seek.

The final and most disturbing truth is that we now find ourselves in the position where some
minors — children — are able to get their hands on guns. The horror of this must sink in. We
read about this happening in some countries far away, get scared and think it is terrible but it
is happening in our own city. Our response to this must be comprehensive and serious. I was
sickened to see the Taoiseach point to the tragedy and state that it shows the Government is
taking the right action on handguns. It is an important step but it points to how much more
needs to be done.

I join with Senator Coffey in calling for a debate on this. I repeat a call from this side of the
House that was made a number of months ago that we have a debate on all the different
Departments which must make a contribution in dealing with this issue. These are the Depart-
ments of Education and Science, Social and Family Affairs and Justice, Equality and Law
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[Senator Paschal Donohoe.]

Reform. Unless each of them plays a part in dealing with this, we will not deliver the kind of
society we want to pass to the next generation.

I second Senator O’Toole’s amendment to the Order of Business but I differ mildly from
the comments of my colleague, Senator McCarthy. We do not need to ban Libertas but must
encourage its members to get out into the open for a serious debate on the kind of Europe
they want.

Senator Eugene Regan: Hear, hear.

Senator Paschal Donohoe: That is the appropriate response.

Senator Terry Leyden: We all appeal to the concerned parties in the pork issue to finalise
an arrangement and begin production again. Farmers will be protesting today because of the
delays as they are very frustrated. They are also party to the negotiations. We should lead by
example and have pork products on the menu straight away. Some 90% of the production
process is perfect and pork, beef, sausages and rashers should be on the menus in the self-
service and main restaurants.

An Cathaoirleach: We will have a debate on that matter later today.

Senator Terry Leyden: We can lead by example. I have no fear whatever about the quality
of the Irish product.

Senator Maurice Cummins: The Senator is missing his breakfast.

Senator Terry Leyden: We should show exactly what we can do as a form of leadership in
this regard. It would be very practical. People are very sad about the damage being done to
the economy.

I ask the Leader to consider a debate on the following matter. The Universal Declaration of
Human Rights was adopted by the United Nations General Assembly 60 years ago today, on
10 December 1948, in Paris. We should recognise this milestone.

Senator David Norris: Hear, hear.

Senator Terry Leyden: The membership of the commission in charge of the declaration was
broadly representative of the global community and included Eleanor Roosevelt as chair-
person. It was a great honour for the wife of an American President to be chairperson of the
organisation. We were not members of the UN at the time but adopted the charter and we
have ratified the six core UN human rights treaties, as well as a wide range of other inter-
national human rights instruments.

The broad principles of the declaration are almost universally accepted, and although it is a
fundamental document of the United Nations and forms part of customary international law,
a human rights declaration can be truly effective only if it can be enforced by an international
court. For this reason, on International Human Rights Day, I draw the attention of the House
to the matter and ask the Leader to discuss last year’s report of the human rights committee
of the Council of Europe, of which I am a member.

The report called for the accession of the European Union to the European Convention on
Human Rights and was overwhelmingly endorsed by the parliamentary assembly. The Lisbon
treaty would allow and require the EU institutions to sign up to the convention, which would
mean the institutions of the EU, as well as member states, would be subject to the jurisdiction
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of the European Court of Human Rights, the only international court which directly enforces
a human rights document.

I call on the Leader to give this very early consideration as it is an important issue. It is only
by taking further steps like this to consolidate the international community’s commitment to
human rights conventions and declarations that the principles set out in the universal declar-
ation will be universally enforced.

Today is very special and we in this country have a great record on human rights. We cannot
always be proud of some actions taken——

Senator Jerry Buttimer: What about the Charities Bill?

Senator Dominic Hannigan: The Charities Bill will be before the House tomorrow. Will the
Senator be here then?

Senator Terry Leyden: In that regard——

An Cathaoirleach: We are on the Order of Business.

Senator Dominic Hannigan: Report Stage is tomorrow.

Senator Jerry Buttimer: Will the Senator support the promotion of human rights through the
Charities Bill? Show us the money and the colour of the Senator’s support.

Senator Terry Leyden: ——I ask the authorities to allow the Nigerian mother and her two
children to remain in this country.

Senator David Norris: Hear, hear.

Senator Michael McCarthy: Hear, hear.

Senator Terry Leyden: That would be the most symbolic gesture in recognition of today’s
events. I call on the Government to allow this and to act before the European Court of Human
Rights in Strasbourg. We should make the decision ourselves today.

An Cathaoirleach: The point has been made.

Senator David Norris: I am very glad Senator Leyden raised this matter as I intended to
raise it myself. I strongly support his suggestion that Pamela Izevbekhai should be allowed to
remain in this country. I have written to the Minister suggesting this should be done on a
humanitarian basis, and there is no better day than today.

Senator Terry Leyden: Yes.

Senator David Norris: We are used to praising ourselves with regard to our human rights
records. People sometimes say I got my justice in the gay rights issue but I did not get it in this
country. I did not get it through the European Union either but through the European Court
of Human Rights. At the end of the 19th century, the great French novelist Émile Zola rebuked
a government by saying “J’accuse”, I accuse. I accuse this Government of having the worst
record on human rights of any Government I remember.

Senator Camillus Glynn: Rubbish.

Senator David Norris: That is why I want a debate on this subject. If you want to hear the
evidence, I will give it to you.
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An Cathaoirleach: The Senator should address his remarks through the Chair.

Senator David Norris: Through the Chair, of course. I am sure the Chair wants to hear this
too because I am sure the Chair must be as ashamed of our record as I am. I know where the
Cathaoirleach’s heart lies in human rights matters so it must gall him to have to preside over
the farce that is going on here.

Senator Terry Leyden: The Senator should not spoil the day.

11 o’clock

Senator David Norris: Yesterday, we discussed the Social Welfare (Miscellaneous Provisions)
Bill, but it included a sneaky little provision, which was provided to the House in an unreadable
manner, smuggling in the destruction of the Combat Poverty Agency. How is that for human

rights? The Human Rights Commission has effectively been neutered in defiance
of the Good Friday Agreement. In addition, the Government has refused to
include human rights under the Charities Bill. I have a briefing from Amnesty

International, FLAC, ICCL and Frontline, which states “It is clear from the Seanad debate on
4th December that there are no legal constraints raised by the Attorney General on the
inclusion of the advancement of human rights.” Why are they not doing so? It is perfectly clear
that there is an anti-human rights agenda in this Government.

The document that came from Amnesty International to celebrate International Human
Rights Day states that under the 1945 charter, Ireland is obliged to incorporate the rights set
out in the treaty to be ratified. However, Ireland has failed in particular to incorporate rights
that impact on people living in poverty.

An Cathaoirleach: The Senator can discuss that matter if we get the debate.

Senator David Norris: I am asking for another matter.

An Cathaoirleach: Yes.

Senator David Norris: In that context, when will the immigration and asylum Bill come
before this House? That is a disgrace. How dare the Government produce this and continue
with a chairman who is so discredited. I have never known this to be done before. It is a blatant
violation of human rights.

Today’s newspapers report on another shameful asylum case where somebody is to be sent
back to the Congo. I know a bit about the Congo; I was born there and I have followed the
events in that tragic country. Here is a man who is clearly going to be butchered the minute
he gets off the plane. The case went to the Refugee Council and the Refugee Appeals Tribunal
— rats they are——

An Cathaoirleach: The Senator has made his point.

Senator David Norris: ——but it was overturned because that decision was unsafe. When
are we going to do something about asylum and human rights?

An Cathaoirleach: Senator Norris has made his point.

Senator David Norris: I am asking for this debate. May I also say something else?

An Cathaoirleach: Please.

Senator David Norris: The format of the Order of Business has been raised and I have
pushed this matter continually. It is obviously not a mater of time because we routinely meet
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ten minutes late. In his generous and decent way, the Cathaoirleach takes people who were
not heard the last time. Why do we have to take them out of sequence, however? Why not
take the whole lot? It means issues that were more relevant yesterday are still brought up
today. Everybody should be taken.

An Cathaoirleach: Some people overrun their time and that is why others miss out.

Senator David Norris: The time should be extended then. With regard to the question of gun
crime, which was raised yesterday and today, yesterday’s meeting in the Dáil Chamber of
former women Members of the Oireachtas provided a wonderful example of a gun-toting lassie,
Countess Markievicz, a toff like Seán MacBride, who rather enjoyed shooting the Irish
peasantry.

Senator Terry Leyden: That is very unfair.

An Cathaoirleach: The Senator has made his point.

Senator David Norris: What kind of example was that when one is talking about gun crime?

Senator Cecilia Keaveney: I can relate to the woman Senator Norris referred to a minute
ago. Yesterday was the 90th anniversary of the 1918 election that produced the First Dáil. In
that context, we should evaluate the current Oireachtas Commission’s outreach programme to
see if it will target the participation of women in politics. Yesterday’s events proved how long
it has taken to raise the percentage of women participating in politics — the number of women
who participated in parliament only half filled the Dáil Chamber. I hope that in the coming
decade that percentage will improve. It is a hardy annual and the chestnut that is raised after
every election. Local elections will be held in June 2009 and we should consider the matter
from a cross-sectoral viewpoint as well as the political and educational perspectives. In addition,
we must consider the work of the Oireachtas Commission to see if there is a mechanism to
tease out the problems and increase the percentage of women participating in politics.

On a different but related note, this is the final day of the international campaign to recognise
the issue of domestic violence. I ask the Leader to invite the Minister for Justice, Equality and
Law Reform to the House to discuss the matter. Since 1996, 146 women have been murdered
in the Republic of Ireland. Some 92 of them were killed in their own homes, and 107 of the
murders were resolved. Some 50% of the victims were murdered by a partner or ex-partner,
while 40 were killed by someone they knew — in other words, a relation or acquaintance. This
week we discussed the serious issue that arose in East Wall, but domestic violence is going on
all the time. It merits a particular focus and the Minister for Justice, Equality and Law Reform
should be invited to address the House as soon as possible.

I agree with Senator Donohoe that we need a broad sectoral approach to parenting and
children. The Minister for Justice, Equality and Law Reform should examine the implemen-
tation of the Children Act which places responsibility on parents for the negative actions of
their children. I wonder how many people have been through that system to date because the
legislation has been in place for some time? I do not believe it is being pursued, however.

An Cathaoirleach: The Senator has made her point and a number of other Senators are
waiting.

Senator Cecilia Keaveney: While it might sound like a negative approach, if parents got the
support of the courts system with parenting skills, it would have an overall positive effect of
supporting them and helping them to improve their parenting.
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[Senator Cecilia Keaveney.]

Later we will discuss the recall of Irish pork and bacon products, but we should push the all-
Ireland dimension of the resolution as a confidence-building measure. It is a cross-Border issue,
as we in the north west are aware, but I know the Minister for Agriculture, Fisheries and Food,
who is from a Border area, will support that initiative.

Senator Paul Coghlan: I strongly support the proposed amendment to the Order of Business
by Senator O’Toole and seconded by Senator Donohoe. We recognise the importance of edu-
cation. Some 70,000 people gave voice to their concerns about this matter in Dublin recently
and we cannot continue to ignore it. I do not think it is the Leader’s intention to ignore it, but
I strongly support what Senator O’Toole said. I also strongly support the points made by
Senators O’Toole, Norris and others on the proposed absence of an Order of Business on
Friday. It beggars belief that an Order Paper is produced without an Order of Business. As
well as being inconsistent, it is demeaning to this House. I would not like to think that is the
Leader’s intention, however, because he has been a loyal servant of the House for many years.
Let us get this right. Nobody wants to be disruptive; we want to be constructive in all the
matters we are dealing with.

I also agree with the comments of Senators Coffey and Donohoe on crime and I support
their call for a debate on that issue. I also welcome the debate we will have today on the recall
of Irish pork and bacon products. It concerns the absence of inspections of the premises at the
source of this crisis.

An Cathaoirleach: The Senator can discuss that during the debate.

Senator Paul Coghlan: Of course. That is a systems failure in the Department, which needs
to be addressed. I welcome the forthcoming debate.

Senator Mary M. White: I support Senator Fitzgerald’s call for a debate on the equality issue.
Today is International Human Rights Day and I will focus on the lack of human rights for
older people. Over 10% of our population are over 65 and that figure is set to double in the
next 30 years. There are approximately 500,000 people aged over 65 in Ireland. In my document
entitled A New Approach to Aging and Ageism I spelt out how a person under 65 is seen as
an asset to the country, while someone over 65 is seen as a liability. A woman aged over 65
years cannot avail of free BreastCheck screening and a woman aged over 60 years has no free
cervical cancer screening. A person aged 65 years or over cannot have a ten-year driving
licence. Instead, he or she can have a three-year driving licence or, if this cannot be granted
for medical reasons, a one-year licence. Worldwide travel insurance for the elderly is \100
more expensive than it is for someone aged under 65 years.

When the Government was being formed in June 2007, I worked with it to ensure it delivered
the abolition of mandatory retirement at 65 years of age. It should follow through on this
initiative.

Senator Michael McCarthy: Hear, hear.

Senator Mary M. White: Following discussions, The Irish Times and I have agreed to work
together to launch its active life award on a North-South basis. This will highlight the fight
against ageism and promote justice for and the human rights of older people on the island.

Senators: Hear, hear.
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Senator Eugene Regan: The Leader is doing it again in relation to criminal law in the EU
sphere. On today’s Order of Business is a motion re Eurojust, back from committee, to be
taken without debate. Much has been said about how ill informed the population is regarding
EU matters, but the Leader seems determined to ensure the House is also ill informed,
especially in terms of important legislation into which Senators should have an insight. If the
Taoiseach announces a second Lisbon treaty referendum, Senators must sell the message. The
Leader has a responsibility in this regard.

While I appreciate that losing a vote last week has been of considerable embarrassment to
the Government side, those benches should get over it and allow Friday’s Order of Business
as normal. I hope that the Leader takes this suggestion on board.

Will the Leader ask the Minister to address an issue when we debate the pigmeat and beef
industries? We seem to be going from one extreme to another. The Government seems to have
conveyed messages——

An Cathaoirleach: We can have all of this in today’s debate. To be fair to the Leader, he
arranged it on short notice.

Senator Eugene Regan: I have a question for him. It has been reported that the beef samples
were two-three times above the legal limit. It is difficult to explain the situation to German
and French supermarkets. According to telephone conversations I held this morning, exporters
have been asked to collect their beef despite that the Irish Government has not recalled beef.
The suggestion is that we are two or three times above the legal limit. It is like someone
suggesting that driving while two or three times above the legal alcohol limit is fine.

Since 1 September, 3,000 cattle have been slaughtered. Given our traceability system in
respect of beef, it would not be comparable——

An Cathaoirleach: The Senator will have an ideal opportunity to discuss this matter with the
relevant Minister.

Senator Eugene Regan: The supply of cattle in question is limited and may already have
been consumed. If the Government had indicated that this specific quantity of beef should
have been recalled pending further tests, a line could have been drawn under the matter.

I referred last week to the 6,500 Irish people who have pensions with Equitable Life. Accord-
ing to the Financial Times, more than 1 million policyholders in the UK who lost money in the
Equitable Life debacle are due to learn the UK Government’s response next week to a report
that described a decade of regulatory failings. I asked the Leader to inquire of the responsible
Minister whether any representations had been made to the UK Government to ensure that,
if the compensation fund called for by the European Parliament and the UK’s parliamentary
ombudsman comes into effect, Irish policyholders would benefit equally. This is a relevant
question, given the imminent decision by the UK Government.

Senator Labhrás Ó Murchú: The House has played a central role in the issue of human rights
and our voices have been heard many times. Given our history, it is important that we dwell
more on the spirit of the law and less on its letter. We should avail of every opportunity to
show mercy and charity when we witness a particular plight or know of people who feel vulner-
able. Most human rights issues, apart from the considerable debate on the Charities Bill, were
raised on the Order of Business, which is an important part of the working of the Seanad.

Senators: Hear, hear.
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Senator Labhrás Ó Murchú: It is an opportunity to raise topical issues. However, yesterday’s
procedural gymnastics did not do the House any credit.

Senator John Hanafin: Hear, hear.

Senator Labhrás Ó Murchú: I wonder what the public perception is of our wasting more than
two hours traipsing in and out for votes in light of issues such as unemployment, the food
industry, the Lisbon treaty and so on.

Senator John Hanafin: The Opposition is quiet now.

Senator Labhrás Ó Murchú: Last night, we felt that the time available to discuss the Social
Welfare (Miscellaneous Provisions) Bill was restricted.

Senator David Norris: No, we did not. Who was restricted?

Senator Labhrás Ó Murchú: Regarding the matter of not having an Order of Business on
Friday, it is my understanding that Friday is additional to our normal sitting days.

Senator David Norris: We are employed for the full week.

Senator Labhrás Ó Murchú: We will have the extra day to be able to address urgent matters,
including legislation.

Senator Jerry Buttimer: The Government is running scared.

Senator Labhrás Ó Murchú: This is the idea behind a Friday sitting. There is nothing wrong
with not having an Order of Business.

Yesterday’s events were alien to the House. The cut and thrust of a normal amendment or
opposing the Order of Business is one matter, but neither was the case yesterday. When the
public becomes aware of it, we will have undermined the excellent reputation that the House
has built up.

Senators: Hear, hear.

Senator David Norris: The Government was playing around with the Order of Business. It
was that side’s responsibility. We were perfectly right and will do it again.

An Cathaoirleach: Senator Buttimer, without interruption.

Senator Jerry Buttimer: As a long-standing Member, will the Leader review Friday’s sched-
ule? With the greatest respect for Senator Ó Murchú and in the hope that the Leader is not
involved, the Government——

An Cathaoirleach: Questions to the Leader.

Senator Jerry Buttimer: The Government is afraid to be held accountable in the House. I
will give an example and ask the Leader to facilitate a debate on two matters. The Minister
for Education and Science has not attended the House since 14 October to discuss the edu-
cation cutbacks. He is ashamed of what he has done. This is the first debate required.

An Cathaoirleach: Questions to the Leader. It is not a debate on the Minister.

Senator Jerry Buttimer: Statements have been made in the House concerning FÁS, unem-
ployment and consumer affairs, but the senior line Minister, the Tánaiste and Minister for
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Enterprise, Trade and Employment, has not attended. Why is that? Why have the two Ministers
in the eye of the political storm over education and unemployment not attended the House
since the budget? This fundamental question must be answered.

An Order of Business is necessary on Friday because we must hear the Government’s views
and express our own on the important issues of the day. It is what makes the House relevant.

An Cathaoirleach: There are only five minutes on the Order of Business remaining and six
Senators are still offering. I ask Members to be brief.

Senator Ann Ormonde: I congratulate Senator Bacik on organising yesterday’s event involv-
ing past and current female Members of the Oireachtas.

Senator David Norris: Hear, hear.

Senator Ann Ormonde: The event provides a glorious opportunity for women to reflect on
how far they have progressed in the past 90 years. Lessons should be learned from occurred
yesterday.

I will not repeat the matters to which other Senators referred. However, there is one issue
which disappeared from the agenda for two or three days as a result of the food crisis, namely,
the horrific murder that occurred in the East Wall area. When confronted by groups of children
of 12, 13 and 14 years of age gathering together in the absence of parental control, one must
ask where we and society are going wrong. Who has responsibility in this regard? Is it the
Garda, parents, teachers, Deputies and Senators or people in general? There is a need for a
debate on this matter. Such a debate should focus on parents and their role and responsibilities.
Members can shout from the rooftops about this issue all day but it will do no good, particularly
if by 6 p.m. young boys and girls are running around the streets under no one’s control.

There is a need for a major debate on society. The economy is in a downturn and people
will be obliged to change their lifestyles, the way they work and even their jobs. It will also be
necessary to change society. We must start from scratch. Let us engage in a debate that will
encompass everything — human rights, whether particular agencies should be rationalised, etc.
A full day’s business should be devoted to a debate on this issue. I compliment Senator Ó
Murchú on referring to what occurred on the Order of Business in the House yesterday when
there were major issues to discuss.

An Cathaoirleach: The Senator has made her point.

Senator Ann Ormonde: Let us cut out such behaviour and get on with the real debates aimed
at discovering how we might assist society.

Senator Feargal Quinn: Some weeks ago I referred to a letter I had received from a person
whose wife had lost her eye when a number of teenagers threw eggs at her. That was an horrific
occurrence. I had no idea that egg throwing would be a factor in the death of a father of one
in the East Wall area in recent days. I accept Senator Ormonde’s point to the effect that there
is a need for people to take personal responsibility. We cannot solve problems of this nature by
introducing new legislation; we must instead impress upon people the importance of personal
responsibility. I understand the response of the community in East Wall to Garda inquiries has
been positive and helpful. I hope such co-operation will help us to solve problems of this nature
and that we will not be obliged to introduce new laws to assist in this regard.

Senator Ivor Callely: As previous speakers noted, today marks the 60th anniversary of the
Universal Declaration of Human Rights. It is fitting that we should acknowledge its success. It
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was drawn up in 1948 and has proved to be the inspiration for rights movements across the
globe. There is no doubt that human rights-based approaches make rights real for people. Will
the Leader arrange, whenever possible, for an audit to take place with regard to Ireland’s
success in the area of human rights and the issues that need to be addressed? I record my
appreciation for and solidarity with groups such as Amnesty International and Front Line, the
organisation for the protection of human rights defenders. I congratulate those in the media,
particularly Seán Love, Roddy Doyle and Gerry Smith, whose work appeared in the excellent
publication that accompanied yesterday’s edition of The Irish Times.

I support Senator Mary White comments on the issue of ageism. I have made a number of
public pronouncements on the matter over an extended period. If we engage in a debate on
the matter, we might consider issues such as the dignity of older people and the various rights
to which they are entitled.

I listened with interest to Senator McCarthy’s comments on the Asgard. I support his views
on the importance of the vessel in training people to sail. Like many thousands of individuals,
two of my children trained on the Asgard and had a wonderful experience. I understand it is
the desire and intention of the Minister for Defence to raise the Asgard. However, it will be
necessary to await the arrival of suitable weather in the Bay of Biscay before an appropriate
survey can be carried out to ensure the vessel can be raised in a safe manner and that value
can be obtained for the taxpayer’s money in this regard.

Senator Dominic Hannigan: I thank the Cathaoirleach for allowing me to contribute. On
Senator Ó Murchú’s comments on Friday sittings, it must be noted that we are living in excep-
tional times and that the Seanad will have met on four occasions on Fridays by the time this
session ends. Friday sittings are no longer exceptional. As a result, some form of Order of
Business should be held. I suggest a compromise. I accept that the Leader is under pressure
but we could limit the Order of Business to 30 minutes and also commence our proceedings at
10.15 a.m. I ask the Leader to give consideration to this arrangement because it would probably
be of assistance in accommodating everyone’s needs.

The document circulated to Deputies and Senators today by Amnesty International to mark
the 60th anniversary of the Universal Declaration of Human Rights contains ten action points,
one of which states: “Interestingly, the Government tends to be more enthusiastic about
incorporating human rights treaties where the beneficiaries are mainly outside the State rather
than those benefiting people living in Ireland”. Tomorrow we will have the opportunity to
include in the Charities Bill a clause specifically relating to the promotion of human rights. The
Labour Party will be pushing an amendment to this effect and will be asking for support from
Members on all sides.

Senator Donie Cassidy: Senators Fitzgerald, O’Toole, McCarthy, Leyden, Keaveney,
Coghlan, Regan, Ó Murchú, Buttimer, Ormonde and Hannigan expressed their opinion on the
taking of the Order of Business at the commencement of Friday sittings. As stated last week,
having an Order of Business on a Friday is not the norm, it is actually a complete exception.
We were obliged to arrange three Friday sittings in order to accommodate the taking of state-
ments on the economy, the Health Bill and the Finance Bill. We will be obliged to wait until
the Dáil has disposed of the Finance Bill in its entirety before we can deal with it on Friday,
19 December. The position is similar on the taking of the Health Bill on Friday next. Friday
sittings are not the norm. I am concerned about colleagues who live in counties Donegal, Kerry
and Cork and other places some distance from the House——

Senator Paul Coghlan: We do not object to being here.
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Senator Donie Cassidy: I am making my views known to Members. I listened to the contri-
butions made by Members on all sides in respect of this matter.

An Cathaoirleach: The Leader should be allowed to continue without interruption.

Senator Donie Cassidy: By the end of this session there will have been three Friday sittings
within the month of December. Due to the fact that the model used in Dáil Éireann was so
successful, I thought that, on a trial basis, we would adopt it and commence business at 10.30
a.m. on Fridays with the relevant Minister in place from the outset. Last Friday’s sitting was
extremely successful. It was fabulous to be present as a Member of Seanad Éireann to witness
how the affairs of the House were conducted.

I fully respect and support the entitlement of Members to bring matters to the attention of
the House on the Order of Business. I suggest the current arrangements for Friday sittings
remain in place and that the leaders of the various groups come together in the near future to
review the position and discover how we might progress. Nothing is set in stone. I have an
open mind on the matter.

Senator David Norris: If there is an opening, it is tiny.

An Cathaoirleach: The Leader to continue without interruption. I will ask Members to leave
if they continue to intervene.

Senator Donie Cassidy: It is fine for Members who live in Dublin to be here on Fridays.
However, it is difficult for Senators who arrive in the city on Monday, leave the House at 5
p.m. or 6 p.m. on Friday and, having travelled long distances, only arrive home at 1 a.m. on
Saturday. I ask Members who live in close proximity to the House to bear in mind the diffi-
culties which Members, who are representative of the country as a whole, must take into
account. I am doing this purely and solely on humanitarian grounds in respect of Members
who live far away from the House.

Senator David Norris: I thought the Leader was doing it on principle.

Senator Paul Coghlan: The Leader is not convincing.

Senator Donie Cassidy: If it is the case that Members wish to have an Order of Business
during Friday sittings, I have no difficulty in ordering it for 9.30 a.m.

Senator Frances Fitzgerald: We do.

Senator Paul Coghlan: Good on you.

Senator Donie Cassidy: Last Friday was a shining example of just how successful are Friday
sittings, as ordered. Be that it as it may, nothing is, as I stated, written in stone. I have an open
mind on the issue.

Senator Fidelma Healy Eames: Will the Leader do it tomorrow?

Senator Donie Cassidy: I thank the leaders of the groups for their co-operation and support
which they give me in carrying out, in an orderly way, the manner in which we conduct our
affairs in this Upper House of Parliament.

On the debate in regard to the recall of Irish pork and bacon products, I look forward to
the presence in the House this afternoon of the Minister of State, Deputy Sargent. I thank the
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Taoiseach, the Minister for Agriculture, Fisheries and Food, Deputy Brendan Smith and Mini-
ster of State, Deputy Mary Wallace for their hard work on behalf of the people of Ireland.

Senator Mary M. White: Hear, hear.

Senator Donie Cassidy: They and vested interests and parties must address this challenge
which our nation is facing. I hope that today we will be able to give the all-clear for a return
to the shelves tomorrow of our Irish produce.

Senator Terry Leyden: Yes.

Senator Donie Cassidy: There is no reason this cannot be done. On my way to the House
this morning I heard on radio the Minister for Arts, Sports and Tourism, Deputy Martin Cullen,
confirm sponsorship of the Irish Open for the next three years, which is good news. I am an
ardent golfer and proud of it. This is a great opportunity for us given Sky television will broad-
cast this event for 28 hours to all countries in Europe where Irish produce is being sold on a
daily basis.

Last year, I complimented, in the House, Bord Bia for its promotion of Ireland during the
Ryder Cup in the K Club.

Senator Mary M. White: Hear, hear.

Senator Donie Cassidy: It was a shining example of good marketing of Irish produce. I agree
with Senator Frances Fitzgerald that Bord Bia should receive an increased allocation from
Government to market Irish produce, of which we are very proud. The opportunity, as
announced this morning by the Minister, Deputy Cullen, in respect of the three year sponsor-
ship of the Irish Open, is to be welcomed. Members will be aware that Sky broadcasts to every
country in Europe and this will provide us with an opportunity to repeat what was done during
the Ryder Cup at the K Club. What Bord Bia did, in terms of marketing, was a shining example
to all of us.

Senators Leyden, Ó Murchú, Callely and Hannigan offered their congratulations in respect
of the 60th anniversary of the Universal Declaration of Human Rights. Members may also
have heard on radio this morning the voice of the former First Lady, Eleanor Roosevelt. I join
in the expression of congratulations in this regard.

Senator David Norris: What about me?

Senator Donie Cassidy: I congratulate Senator Bacik, the pioneer of yesterday’s event involv-
ing past and current Members in respect of the 90th anniversary of the 1918 general election.

Senator Ivana Bacik: I thank the Leader for his congratulations.

Senator Donie Cassidy: It was enlightening to see many former Members. I recall many
famous ladies from all sides of the House who have passed on to their eternal rewards. I
congratulate and wish well all those who made this historic occasion possible. It was a terrific
day for former and current Members of the Houses of the Oireachtas. I look forward to many
more occasions during which we can all celebrate our membership of both Houses of the
Oireachtas, Dáil and Seanad.

Senators called for a debate on climate change. I have already given a commitment in respect
of such a debate. Senators O’Toole, Coghlan and Buttimer asked about comments on the
Order of Business in respect of items returning from committee. I wish to inform the House
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that I have no difficulty leaving aside a short amount of time to allow a Senator to comment
on a matter returning from committee. The difficulty that arises is that I send out the Order
of Business on a Thursday in respect of the following Tuesday and very often committees do
not meet until Tuesday or Wednesday. In my opinion, the most important issues that arise in
this regard relate to EU scrutiny, which is a serious challenge for Members of the Oireachtas
and for committees. I propose, subject to agreement with the other leaders next Tuesday, that
where an issue arises at a committee meeting on a Wednesday morning on which a Member
of the Seanad wishes to make a point, if such Member contacts their leader or my office by
early afternoon on Wednesday, I will allocate 30 minutes for that matter to be discussed the
following morning, if that is in order. I agree with the sentiments expressed by various Members
in that regard.

On the call for a debate on education, I contacted the Minister’s office yesterday and am
awaiting word on the matter. I will report to the House tomorrow morning on whether it is
possible to make time available next week for such a debate, bearing in mind the Minister’s
diary and this House’s schedule for next week, which is an unbelievable sight in terms of the
amount of work before us and the late sittings required to facilitate that.

Senator Jerry Buttimer: On a point of information, eight weeks have passed since the budget
was announced.

Senator Donie Cassidy: Senators McCarthy, Buttimer and Callely——

An Cathaoirleach: Senator Buttimer, please allow the Leader to continue without
interruption.

Senator Jerry Buttimer: Some two months have passed since the budget was announced and
the Minister for Education and Science has not yet been available to come into this House.

An Cathaoirleach: That is not a point of information.

Senator Donie Cassidy: Senators McCarthy, Buttimer and Callely called for a debate on the
role of the IDA. I have no difficulty in making time available for such a debate. Time will be
made available for a whole day debate on this issue following the Christmas recess.

On the raising of the Asgard II, as Senator Callely correctly pointed out to the House, the
Minister supports this proposal.

Senator Michael McCarthy: Why then does he not do it?

Senator Donie Cassidy: As I understand it, the plans in this regard are well underway. As
regards the Veritas advertisement for radio, anyone wishing to make a complaint in this regard
can do so to the Broadcasting Complaints Commission.

Senators Coffey, Donohoe, Keaveney, Ormonde and Quinn expressed strong views in regard
to the murder of Aidan O’Kane. As stated earlier this morning, this is an issue for society and,
in particular parents, and the Departments of Education and Science, Social and Family Affairs
and Justice, Equality and Law Reform. We need to discuss this matter in the House with the
Minister. I will endeavour to provide time for such a debate. As I stated, yesterday I passed
on my condolences on behalf of the House in respect of this terrible tragedy, which we do not
want to see happen again. Whatever we can do, we should do. The concern and experiences
expressed by many Senators in the House this morning may be of assistance to the Minister in
addressing this issue.
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Senators Leyden and Norris expressed their support for human rights. Today is an important
day for Pamela Izevbekhai and her family and we await the outcome of this case this evening.
Senator Norris called for a debate on emigration and asked when the emigration Bill will come
before the House. I will inform the House of the position in this regard tomorrow morning.

Senator Keaveney called for an evaluation of the work of women in the Oireachtas and the
work of the Commission. I have no difficulty in making time available for a debate on this
matter. She also called for a debate on domestic violence and requested that take place at the
same time as the proposed debate on justice. It would timely to have such a debate. I will
endeavour to arrange for it to take place at the earliest time possible when we resume following
the Christmas recess.

Senator Mary White called for a debate on the role of senior citizens, those over 65 years of
age, in our society. As the Senator said, half a million people over the age of 65 years now live
in our country. She outlined serious concerns about the lack of the BreastCheck service for
ladies over 60 years of age and about more minor matters such as the higher cost of worldwide
travel insurance for older people and other issues.

I congratulate the Senator on her report and on getting The Irish Times life achievement
award, which covers the Thirty-two Counties. The Irish Times and Senator Mary White will
highlight the fight against ageism and promote justice and the human rights of older Irish
people. She is to be commended on that.

Senators: Hear, hear.

Senator Donie Cassidy: The contributions that those aged 65 and over make to their com-
munities and society in general should not be undervalued. That this innovative award is for
the Thirty-two Counties is to be highly commended. We look forward to participating and
assisting Senator Mary White in any way we can in this House to make this an outstanding
success, which I know it will be.

An Cathaoirleach: Senator O’Toole has proposed amendment No. 1 to the Order of Business:
“That statements on the impact of the cuts proposed in education be taken today.” Is the
amendment being pressed?

Senator David Norris: Senator O’Toole asked me to press it.

Amendment put.

The Seanad divided: Tá, 20; Nı́l, 28.

Tá

Bacik, Ivana.
Bradford, Paul.
Burke, Paddy.
Buttimer, Jerry.
Coffey, Paudie.
Coghlan, Paul.
Cummins, Maurice.
Doherty, Pearse.
Donohoe, Paschal.
Fitzgerald, Frances.
Hannigan, Dominic.
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Nı́l

Boyle, Dan.
Brady, Martin.
Butler, Larry.
Callely, Ivor.
Cannon, Ciaran.
Carty, John.
Cassidy, Donie.
Corrigan, Maria.
Daly, Mark.
de Búrca, Déirdre.
Ellis, John.
Feeney, Geraldine.
Glynn, Camillus.
Hanafin, John.

Tellers: Tá, Senators Ivana Bacik and David Norris; Nı́l, Senators Déirdre de Búrca and
Diarmuid Wilson.

Amendment declared lost.

Order of Business agreed to.

European Council Decisions: Motion.

Senator Donie Cassidy: I move:

That Seanad Éireann approves the exercise by the State of the option or discretion pro-
vided by Article 1.11 of the Treaty of Amsterdam to take part in the adoption of the following
proposed measure:

a proposal for a Council Decision on the strengthening of Eurojust amending Council
Decision 2002/187/JHA of 28 February 2002, as amended by Council Decision
2003/659/JHA setting up Eurojust with a view to reinforcing the fight against serious crime,

a copy of which proposed measure was laid before Seanad Éireann on 3 October 2008.

Question put and agreed to.

Housing (Miscellaneous Provisions) Bill 2008: Report Stage.

An Leas-Chathaoirleach: Before we commence I remind the House that a Senator may speak
only once on Report Stage, except for the proposer of an amendment who may reply to the
discussion of the amendment. Each amendment must be seconded.

Amendments Nos. 1, 4, 5, 15 and 16 are related, are alternatives to each other and will be
discussed together by agreement. Is that agreed? Agreed.

Senator Dominic Hannigan: I move amendment No. 1:

In page 5, line 7, after “PLANS” to insert “AND HOMELESS ACTION PLANS”.

I will speak generally on all five amendments because we have discussed them in some depth
on Committee Stage. The amendments seek to draw on the language contained in the Govern-
ment’s homeless strategy. It seeks to put homeless action plans and homelessness at the centre
of the Bill. I do not think the inclusion of these amendments would cause any great problem
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for the Minister of State. They do not go beyond the spirit of The Way Home strategy published
in August 2008. I urge the Minister of State to consider the inclusion of the amendments.

An Leas-Chathaoirleach: Senators Coffey and Cummins also tabled the amendment.

Senator Paudie Coffey: I second the amendment. We tabled this and similar amendments on
Committee Stage to reinforce the provision for the homeless in the Bill.

Senator David Norris: I will be brief. I support the amendment for precisely the same reason
as my two colleagues and also because this is a matter that was urged upon us by the various
lobbying bodies. It is not in conflict with the Minister’s objectives. In fact, it is putting a kind
of headline for him to take specific action. Everything he said in the earlier part of the debate
looked towards the question of action and a real plan to implement the fine sentiments we
have heard. I believe the Minister of State is committed and that he will do it. I can see no
real problem about having this wording. I support Senators Hannigan and Coffey in this matter.

Minister of State at the Department of the Environment, Heritage and Local Government
(Deputy Michael Finneran): These amendments all deal with the subject of homeless action
plans and in so doing return to an issue that was raised by a number of Senators on Second
Stage and Committee Stage. It is an issue about which I, as Minister of State with responsibility
for housing, am concerned also and that is why I published The Way Home in August 2008.

As I have indicated to Senators previously, The Way Home was launched after the publi-
cation of the Bill and therefore certain aspects, including those with statutory implications,
were not sufficiently advanced to be comprehended by the Bill. I have indicated also that
following on from the publication of the national implementation plan for the strategy, I pro-
pose to bring forward legislative provisions to place local homeless action plans on a statutory
footing. These plans will provide the focus for locally sensitive and relevant action and will
inform housing services plans and the wider delivery of housing supports, including the develop-
ment of appropriate local housing allocation policies.

It is important to repeat that work on implementation has already begun. A circular has
issued to all local authorities providing further details regarding action plans and advising
authorities to commence work on updating their existing plans. The circular also advises auth-
orities about their local homeless forum and the formation of the management group of the
local homeless forum.

In addition, we are working on bringing forward necessary legislative provisions, in conjunc-
tion with the more broadly based implementation plan. It is envisaged in The Way Home that
these plans, as well as containing an overall vision and objectives, would include output targets
and timescales for achievement. The associated actions to be included in these plans must take
account of the local situation as the experience of homelessness varies throughout the country.

I thank Senators for tabling amendments suggesting how the action plans might be put on a
statutory footing. However, in light of the ongoing work, including on appropriate legislation
that I have outlined, I ask them to withdraw their amendments.

Senator Dominic Hannigan: I thank the Minister of State for his response. While I am disap-
pointed with it, I look forward to debating the implementation of his homelessness strategy,
The Way Home, in the House over the coming months. I will not be pushing my amendments
in this grouping.

Senator Paudie Coffey: Notwithstanding the Minister of State’s commitment to introduce
legislation to deal with local homelessness action plans, I cannot understand why we cannot
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make provision for it in this Bill. After all, it is a housing Bill. We have debated this long and
hard during the preceding Stages.

12 o’clock

Amendment No. 16 is substantial. All we are calling for is the establishment of a local
homelessness forum within the administrative area associated with each homelessness action
plan. I cannot understand why the Minister of State will not consider accepting this amendment,

even at this stage. The Way Home has been published and adopted by the
Government. I am presenting a good opportunity to enshrine in legislation many
of the commitments in that document. If the amendment is accepted, it will go a

long way towards progressing the local homelessness action plans about which the Minister of
State speaks. Not only will it save time, it will also furnish local authorities and housing auth-
orities with clear criteria with which to work. Drawing on The Way Home and this amendment
would certainly tackle the needs of the homeless.

When I was going home last night I came across three or four homeless people sleeping
rough in the cold of the night. They cannot wait and we should act now to try to help them.
There is an urgent need and we cannot turn a blind eye for much longer. It is all very well to
have plans but they must be implemented. Many have been produced by the Government in
respect of various sectors but they are gathering dust. The Fine Gael proposal is not one that
should be allowed to gather dust but one that should have legislative traction. For that reason,
I hope amendment No. 16 will be accepted.

Deputy Michael Finneran: As I stated, the implementation plan is being worked on as we
speak and I hope to have it in place before Christmas. It would be inappropriate to put the
cart before the horse. I stated on Second Stage and Committee Stage, and I reiterate on Report
Stage, that I intend to bring forward the parts of the implementation plan that require legislat-
ive underpinning. As stated, the House will have an opportunity to debate the implementation
plan. I am sure it will be subject to much debate in the House. This is the simple reason I do
not propose to accept the amendments. I commend the Senators on paying attention to this
matter and on their attempts to address it. I have no doubt but that the wise words of Senators
will be taken very much into consideration when I am putting in place the legislative framework
for those sections of the implementation plan that require legislative backing.

Amendment, by leave, withdrawn.

An Leas-Chathaoirleach: Amendments Nos. 2 and 7 are related and may be discussed
together by agreement. Is that agreed? Agreed.

Notice taken that 12 Members were not present; House counted and 12 Members being present,

Senator Ivor Callely: On a point of order, is it only Members from the Government side of
the House who are present?

An Leas-Chathaoirleach: That is not a point of order.

Senator Ivor Callely: Is it not a point of order?

An Leas-Chathaoirleach: There are 12 Members in the House at present.

Senator Ivor Callely: There is a Minister of State in the House discussing very important
business.

Senators: Hear, hear.
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Senator Ivor Callely: Is it correct that there are only Government Members in the House?

An Leas-Chathaoirleach: It is not correct.

Senator Ivor Callely: I only see Government Members.

An Leas-Chathaoirleach: It is not correct.

Senator Paudie Coffey: I move amendment No. 2:

In page 10, line 21, after “services” to insert “and tenancy services”.

The rationale behind amendment No. 2 is to make specific provision for “tenancy services”
rather than “services” alone.

Deputy Michael Finneran: Amendments in the names of a number of Senators on the issue
of tenancy support services were tabled and discussed on Committee Stage. The amendments
sought to make provision for housing authorities to undertake to offer tenancy services in the
sense of providing support to tenants to sustain and continue with their tenancies. As promised
on Committee Stage, I have examined this matter with Parliamentary Counsel. However, in
the time available it has not been possible to resolve the issue satisfactorily. As Senators are
aware, housing authorities already undertake activities such as tenant training in estate manage-
ment, the production of tenant handbooks and the employment of tenant liaison officers. Fin-
ance is available from my Department for these activities.

It is important to define carefully what is meant by tenancy support services, however, if that
activity is to be added to the listing in section 10 of housing services authorities may provide
in the performance of their functions under the Housing Acts. As the amendment stands, the
concept is too vague to include as a function related to the provision of housing services and
clarity as to the nature, extent and scope of the proposed services would be required. The
proposed function in this regard would need to be developed further before it could be included
in an amendment to the Bill. I hope to do that during the passage of the Bill through the Lower
House. I cannot accept the amendment at this stage.

Amendment, by leave, withdrawn.

Amendments Nos. 3 to 8, inclusive, not moved.

An Leas-Chathaoirleach: Amendments Nos. 9 to 11, inclusive, are related and may be dis-
cussed together by agreement.

Amendment No. 9 not moved.

Senator Paudie Coffey: I call a quorum.

Notice taken that 12 Members were not present; House counted and 12 Members being present,

Senator Liam Twomey: On a point of order, in the last quorum Senator Callely wondered
why no member of the Opposition was present. I should like to remind him that as in the
Lower House, members of the Opposition do not look after Government quorums.

An Leas-Chathaoirleach: That is not a point of order.
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Senator Ivor Callely: The Senators’ absence was noted and the only Members present for a
very important Bill, with the Minister of State in the House, were those on the Government
side. No Member of the Opposition was present.

Senator Paudie Coffey: The Government Members are supposed to be here.

Senator Liam Twomey: Stay in the House.

Senator Ivor Callely: It is important that I put that on the record of the House.

Senator Paudie Coffey: Stay in the House. The Senator has not contributed once to this Bill.

Senator Ivor Callely: If I have upset the Opposition by putting that on the record of the
House I regret that.

(Interruptions).

Senator Ivor Callely: However, I wanted to put on the record of the House that there was
no member of the Opposition in the House at the time.

Senator Paudie Coffey: Senator Callely has not contributed on this Bill, yet he has the tem-
erity to lecture this side of the House.

(Interruptions).

An Leas-Chathaoirleach: I call Senator Hannigan. We are on amendment No. 10.

Senator Dominic Hannigan: I welcome all contributions to this Bill, including that of Senator
Callely. I look forward to hearing more from him throughout the day because we shall be here
all day on this Bill.

An Leas-Chathaoirleach: Is the Senator pressing the amendment?

Senator Dominic Hannigan: I am. I am here to discuss amendments Nos. 9 to 11, inclusive,
which are being grouped together.

An Leas-Chathaoirleach: We have dealt with amendment No. 9. Is amendment No. 10 being
pressed? In the event, amendments Nos. 10 and 11 will be taken together.

Senator Dominic Hannigan: I move amendment No. 10:

In page 14, line 18, after “shelter” to insert “or the provision of housing or homeless
services”.

I was hoping to speak on the issue, and I shall be brief because we covered this in some detail
last week on Committee Stage. These amendments seek to improve the consultation aspect of
the Bill, especially in relation to local organisations, whether they are community groups
or——-

Senator Donie Cassidy: On a point of order, the bells for the quorum are still ringing within
the precincts of the House. Can they be turned off? It is causing much confusion.

Senator Jerry Buttimer: They could not hear them last week. Someone locked the door.

(Interruptions).
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An Leas-Chathaoirleach: Senator Hannigan, without interruption, please.

Senator Dominic Hannigan: Specifically in relation to community groups and residents’
associations, many of us will have dealings with the latter on a daily basis and know that when
matters such as housing plans arise, they often have very good reasons for contributing to the
proposals. I believe this will enhance the role they play already and put it on a statutory footing.
I ask the Minister of State to consider this amendment in the light of that.

Senator Paudie Coffey: I second the amendment.

Deputy Michael Finneran: These amendments generally seek to expand the list of bodies
and persons with which the housing authority formally consults on housing service plans. I do
not consider the combination of amendments adds to the provision. I am satisfied the list in
paragraph (f) is sufficiently broad to cover the groups referred to in the proposed amendments.
When work is completed on the homeless action plans, however, I envisage that homeless
forums may need to be included in that listing.

As for amendment No. 10, which seeks to expand paragraph (d), it is important to say that
the paragraph provides that approved bodies must be consulted. Such bodies must have as
primary objectives the relief of housing needs, poverty or hardship. It is also relevant in the
context of the proposed amendment to say that they receive their approved status for the
purpose of the provision of housing accommodation for homeless persons, among other pur-
poses. The use of the phrase, “approved bodies engaged in the provision of accommodation or
shelter” in subsection (1)(d), I believe, is sufficient to cover the work engaged in by approved
bodies. The additional phraseology is not necessary in this instance. I have concerns that by
trying to draw out the provision, there is a danger of excluding a group that would have been
covered by the more general terms.

Amendment No. 11 proposes including recognised associations under section 128 of the
Local Government Act 2001. I am satisfied that section 16(1)(f), which specifies that the draft
plan may be made available to local community bodies or any other person, as the housing
authorities consider appropriate, is sufficient to cover any groups that are active locally that
are relevant. In these circumstances, I ask the Senators to withdraw their amendments.

Senator Dominic Hannigan: I am disappointed with the Minister’s response. At a time when
we are trying to encourage involvement in local communities, including groups like residents’
associations, it would not have taken much effort nor would it have done any harm to include
them specifically. However, I will not push the issue.

Amendment, by leave, withdrawn.

Amendment Nos. 11 and 12 not moved.

An Leas-Chathaoirleach: Amendment No. 13 is both a Government and Labour Party
amendment that arises from Committee proceedings. Amendments Nos. 13 and 14 are related
and will be discussed together. Is that agreed? Agreed.

Government amendment No. 13:

In page 14, line 28, to delete “6” and substitute “8”.

Deputy Michael Finneran: I indicated to the House on the Committee Stage debate on
section 16, dealing with the preparation and making of a housing services plan, that I would
examine this amendment, which proposed to extend the timeframe from six week to eight

954



Housing (Miscellaneous Provisions) 10 December 2008. Bill 2008: Report Stage

weeks within which the bodies or persons notified in accordance with section 16(1) must make
their observations on the housing services plan. I have carried out that examination and I am
satisfied the timeframe suggested in the amendment can be accommodated.

As the House will appreciate, no matter what timeframes are chosen, there will be always
demands for an extension to those limits. The current limits are demanding on all parties, but
are reasonable. However, there is no major issue of principle involved. Therefore, on balance
and in order to meet the concerns of Senators I propose this amendment.

Given the extended timeframe now proposed for persons and bodies under section 16(3), I
also propose to increase from three to four weeks the time limit for the submission of the
manager’s report under subsection (5), in the interest of balance between the various parties.
I ask the House to support these two amendments.

Senator Dominic Hannigan: I welcome the Minister of State’s comments with regard to both
amendments. These changes will strengthen the Bill and make the process easier. We are
pleased the Minister has taken our amendment on board.

Amendment agreed to.

Government amendment No. 14:

In page 14, line 37, to delete “3” and substitute “4”.

Amendment agreed to.

Amendment No. 15 not moved.

Senator Paudie Coffey: I move amendment No. 16:

In page 16, between lines 10 and 11, to insert the following:

“19. —Each housing authority shall establish a local homeless forum within its administra-
tive area for the purposes of developing and implementing a local homeless action plan. Each
local homeless forum shall include approved bodies involved in the provision of housing and
homeless services within the administrative area. Within 12 months of the passing of this bill,
the local authority shall adopt a local homeless action plan. The plan shall be produced by
the local homeless forum in each administrative area and shall:

(a) contain measures for the prevention of homelessness; the elimination of rough sleep-
ing; the elimination of long term homelessness; the meeting of long term housing needs;
the provision of effective provision of services for homeless people; co-ordinated funding
arrangements;

(b) contain an overall vision, objectives, actions, output targets, timescales for achieve-
ment, indicative costs and proposed funding arrangements;

(c) be formally reviewed by the homeless forum on an annual basis;

(d) cover a three year period;

(e) in its preparation, approval, purpose, scope and structure be consistent with policies
aimed at eliminating long term homelessness; minimizing the risk of a person becoming
homeless through effective preventative policies and services; ensure when a person
becomes homeless they are assisted into appropriate long term housing.”.
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Senator Liam Twomey: I second the amendment.

Amendment put.

The Seanad divided: Tá, 21; Nı́l, 26.

Tá

Bacik, Ivana.
Bradford, Paul.
Burke, Paddy.
Buttimer, Jerry.
Coffey, Paudie.
Coghlan, Paul.
Cummins, Maurice.
Doherty, Pearse.
Donohoe, Paschal.
Fitzgerald, Frances.
Hannigan, Dominic.

Nı́l

Boyle, Dan.
Brady, Martin.
Butler, Larry.
Callely, Ivor.
Cannon, Ciaran.
Carty, John.
Cassidy, Donie.
Corrigan, Maria.
Daly, Mark.
de Búrca, Déirdre.
Ellis, John.
Feeney, Geraldine.
Glynn, Camillus.

Tellers: Tá, Senators Maurice Cummins and Paudie Coffey; Nı́l, Senators Diarmuid Wilson and
Déirdre de Búrca.

Amendment declared lost.

An Leas-Chathaoirleach: Amendment No. 17 in the names of Senators Hannigan, Alex
White, McCarthy, Ryan, Prendergast and Kelly arises out of Committee Stage.

Senator Dominic Hannigan: I move amendment No. 17:

In page 16, line 44, after “social” to insert “(including economic, cultural, ethnic or other)”.

Senator Paudie Coffey: I second the amendment.

Senator Dominic Hannigan: This amendment arises from the debate on Committee Stage
when the Labour Party sought to include the words, “economic, cultural, ethnic or other”. At
the time, the Minister of State stated that in his view, the word “social” includes “economic”.
While I do not dispute this, I merely seek to set down in writing that the word “social” includes
“economic, cultural, ethnic or other”. It is more or less in line with the comments of the
Minister of State on Committee Stage and as a result, he should accept this minor amendment.

Deputy Michael Finneran: As I indicated on Committee Stage, I am satisfied that the word
“social” in its normal use, that is, pertaining to human society and its members, is sufficiently
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broad to encompass economic, cultural, ethnic and other issues. Therefore, I do not propose
to accept the amendment.

Senator Dominic Hannigan: In that case, one should tell the publishers of Webster’s and the
other dictionaries to remove the term, “socio-economic”, because it is covered by the word
“social”. I do not accept this for a moment.

Deputy Michael Finneran: As I stated, I prefer to use the broader encompassing term, “so-
cial”. This is how I wish it to remain, which is the reason I do not propose to accept the
amendment.

An Leas-Chathaoirleach: Is amendment No. 17 being pressed?

Senator Dominic Hannigan: I fail to see how our suggested explanation could not be
included. I am a little disappointed that the Minister of State has not seen fit to include it but
I will not press it.

Amendment, by leave, withdrawn.

Amendment No. 18 not moved.

An Leas-Chathaoirleach: Amendment No. 19 in the names of Senators Bacik and Norris
arises out of Committee Stage.

Senator Ivana Bacik: I move amendment No. 19:

In page 17, line 26, to delete “may” and substitute “shall”.

This is simply to make mandatory the obligation on a housing authority to carry out a social
housing assessment under section 20(3). I ask the Minister of State to accept that. It imposes
an obligation rather than merely facilitating the housing authority. It is in the spirit of the Bill.
We have debated it already on Committee Stage.

Senator David Norris: I second Senator Bacik’s amendment. It calls for precisely what the
Minister intends, which is, action in the matter. Instead of being a wish, it is something that
will and should be done. I listened to the Minister of State’s arguments on Committee Stage
and I was not completely convinced. Therefore, I would be happy to support Senator Bacik on
this issue.

Deputy Michael Finneran: This amendment is not necessary. Subsection (3) will allow hous-
ing authorities, where they consider it necessary, to assess households which have been receiv-
ing rent supplement for a specified period which have not applied for local authority housing.
These would generally be households which become known to the housing authority by virtue
of them being potential clients of the rental accommodation scheme. It is not necessary to
compel housing authorities to assess these households. They have not applied to the housing
authority for social housing support and may not wish to do so in the future. However, the
authority has the power, if necessary, to assess such a household for social housing support at
any time. If a household, following on this subsection, requests that a social housing assessment
be carried out, the housing authority is obliged to make an assessment under subsection (2). I
ask the Senators to withdraw the amendment in those circumstances.

Senator Ivana Bacik: I do not accept the Minister’s response. It is important to place the
obligation on the housing authority. I will not press the amendment at this Stage since we have
debated it already.
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Amendment, by leave, withdrawn.

An Leas-Chathaoirleach: Amendment No. 20 in the names of Senators Hannigan, White,
McCarthy, Ryan, Prendergast and Kelly arises out of Committee proceedings. Amendments
Nos. 20, 21 and 22 are related and may be discussed together. Is that agreed? Agreed.

Senator Dominic Hannigan: I move amendment No. 20:

In page 18, line 8, to delete “A” and substitute the following:

“Save in exceptional circumstances relating to inability to pay rent a”.

This amendment, which we also tabled at Committee Stage, seeks to allow those who have
been in arrears with their rent to be reconsidered for housing in exceptional circumstances.

Senator Ivana Bacik: I second the amendment. There was extensive debate on these three
amendments on Committee Stage, as the Minister of Stage will recall. I think he indicated at
that point that he would go back to Parliamentary Counsel about the interplay between section
20(5) to which these amendments are proposed and section 35(5), which I think is now
section 34(5).

The amendments propose to allow flexibility within section 20(5), which provides that a
household shall not be eligible for social housing support where, under subparagraph (b), it
was in arrears of rent for an accumulated period of 12 weeks or has otherwise breached a
condition of the tenancy agreement.

I expressed the view on Committee Stage that this was too absolutist in tone and that if one
member of a household had breached even a minor condition of the tenancy agreement, the
household would become automatically ineligible for social housing support. I was concerned
about the hardship this section might impose on households. I suggested that there should be
more flexibility built in. The amendments proposed by Senator Hannigan and Senator Norris,
and supported by me, would allow the flexibility to the housing authority where undue hardship
would be caused.

The wording of amendment No. 22 is taken from section 34(2), which currently does not
seem to apply to section 20(5). When I raised this with Senators Hannigan and Norris on
Committee Stage, the Minister of State indicated he would go back to the Parliamentary Coun-
sel about this issue. What, if anything, has the Minister been advised by Parliament Counsel
about whether either section 34 could be amended so that it clearly applies to section 20(5) or
whether an amendment might be put to section 20(5) to give the housing authority some leeway
in cases of undue hardship as a result of this provision.

Senator David Norris: The arguments were made at the earlier Stage. At that point Senator
Bacik raised what I felt was a significant legal point. Her memory is quite accurate. The Mini-
ster of State said that he would consult the Parliamentary Counsel and take legal advice. He
has not yet had the opportunity to give the House the burden of that information.

My amendment also seeks to facilitate. It introduces a discretionary element so that people
will not automatically be ineligible in all circumstances, some of which, that could be imagined,
could be unduly harsh and discriminatory.

It does not, on the other hand, remove the power from the local authority, either to evict or
to charge arrears. That survives. All that is allowed is a discretionary power. In fact, the langu-
age was specifically taken by the agencies that drafted these amendments for all of us from
other sections of the Bill. Therefore, the spirit and language of this amendment are already
contained in the Bill.
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This is an important amendment. The Minister of State said he would take a look at it but I
see he has not tabled a similar amendment. There does not seem to be a Government amend-
ment addressing this issue, including the issue raised by my colleague about a possible conflict
between two sections of the Bill.

As I mentioned the question of Government amendments, these are usually indicated by an
asterisk but an amendment in the name of my colleague, Senator Hannigan, amendment No.
13, was marked with an asterisk as well. Does that mean that it is accepted by the Government
or it is being taken over as a Government amendment even though it is in his name? I seek a
technical clarification on that.

Senator Ivor Callely: I somewhat support the view expressed, in particular, on amendment
No. 21. My experience of dealing with my local housing authority, DCC, and the housing
manager, Mr. Ciarán McNamara, who seems to have what Senator Norris referred to as the
flexibility to accommodate in certain instances, is that it has always been very accommodating.

I ask the Minister of State, particularly in light of amendment No. 21, what type of flexibility
exists or would he review or reconsider the position that has now been put.

An Leas-Chathaoirleach: On a point of clarification to Senator Norris, amendment No. 13
was tabled by both the Government and the Labour Party. That is why there is an asterisk.

Senator David Norris: It means it is a kind of double amendment.

An Leas-Chathaoirleach: Yes.

Senator David Norris: I am grateful for that clarification.

Senator Dominic Hannigan: It means it has been accepted.

Senator David Norris: It is splendid. It is a triumph for a new Senator.

Deputy Michael Finneran: A very accommodating Minister of State.

Senator David Norris: A not quite flexible enough Minister of State, not yet. We await
his words.

Deputy Michael Finneran: The intention of section 20(5) is to underline the seriousness of
actions such as the breach of tenancy agreement or non-payment of rent. The consequence of
these actions is that they are to be taken into consideration by a housing authority in determin-
ing the household’s eligibility for further support.

The subsection, as amended on Committee Stage, provides that a household that was pre-
viously the tenant or the owner of a local authority dwelling or site, and during a three-year
period prior to the carrying out of the social housing assessment was either in arrears of rent
for an accumulated period of 12 weeks or breached a condition of the tenancy agreement, will
be deemed ineligible for social housing support.

While I acknowledge the sentiment of amendment No. 20, which seeks to qualify the pro-
vision where there are exceptional circumstances relating to inability to pay, I do not believe
that such a proviso is necessary. It is important to read section 20(5) in conjunction with section
31(6)(f) which allows for the waiving of rent in cases of financial hardship and section 34(2)
which provides a hardship clause where moneys are due to a housing authority. I am satisfied
these safeguards provide an adequate safety net for tenants.
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[Deputy Michael Finneran.]

With regard to amendment No. 21, I indicated on Committee Stage that a more detailed
consideration of the mandatory nature of this provision is warranted. I propose to undertake
this consideration in conjunction with the Parliamentary Counsel. In the circumstances, there-
fore, I do not propose to accept the amendments.

1 o’clock

Amendment No. 22 makes new provisions in this section for moneys due to a housing auth-
ority. I do not consider the amendment to be necessary. Section 20 does not provide housing
authorities with the power to charge rents, sell sites or dwellings or make tenancy agreements.

These powers are exercised by authorities under other Housing Acts and the
provisions of section 31 of this Bill for the charging of rents. Moneys owed to
housing authorities and any other provisions in that context are addressed by

sections 33 and 34 of the Bill. I am satisfied that the proposed arrangements provide a sufficient
level of relief for the circumstances envisaged by Senators Norris and Bacik and on that basis
I ask them to withdraw their amendment.

Senator Dominic Hannigan: I am not pressing my amendment.

Amendment, by leave, withdrawn.

Amendment No. 21 not moved.

Senator David Norris: I move amendment No. 22:

In page 18, line 18, after “site.” to insert the following:

“Where there are moneys due and owing by a household to a housing authority under any
of the provisions to which this section applies and the housing authority is satisfied that the
household would otherwise suffer undue hardship if social housing support was withheld, the
housing authority may provide such social housing support and at the household’s option,
enter into arrangements with the household for the payment of those moneys by such instal-
ments and at such times as the housing authority considers reasonable in all the circumstances
in addition to any rent, charges, fees or loan repayments that the household is paying to
the authority.”.

Acting Chairman (Senator John Ellis): Is the amendment being pressed?

Senator David Norris: Yes, and I would like to explain why. I understand I am entitled to
speak once more after the Minister of State has spoken.

Acting Chairman: I am advised that the Senator can only move the amendment because it
has already been discussed.

Senator David Norris: I fail to understand that. I thought the proposer of an amendment
could comment on the Minister’s reply.

Acting Chairman: The amendment has already been discussed. The Senator can move the
amendment, have it seconded and press it to a vote but he cannot discuss it. Is the amendment
being pressed?

Senator David Norris: The amendment is being pressed. The Minister of State indicated that
he is considering amendment No. 21. Given its simplicity, I fail to understand why he could
not have used the time available to him to bring a Government amendment in this regard.
That is one of the reasons I am pressing amendment No. 22.
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It is not clear to me that the waiving of rent will be operable for the tenant because questions
of literacy may arise. It may be the case that the tenant only learns of the capacity to waive
rent subsequent to a failure to vindicate his or her rights. I am pressing the amendment to a
vote, therefore.

Senator Ivana Bacik: I second the amendment.

Amendment put.

The Seanad divided: Tá, 20; Nı́l, 27.

Tá

Bacik, Ivana.
Bradford, Paul.
Burke, Paddy.
Buttimer, Jerry.
Coffey, Paudie.
Coghlan, Paul.
Cummins, Maurice.
Doherty, Pearse.
Donohoe, Paschal.
Fitzgerald, Frances.

Nı́l

Boyle, Dan.
Brady, Martin.
Butler, Larry.
Callely, Ivor.
Cannon, Ciaran.
Carty, John.
Cassidy, Donie.
Corrigan, Maria.
Daly, Mark.
de Búrca, Déirdre.
Ellis, John.
Feeney, Geraldine.
Glynn, Camillus.
Hanafin, John.

Tellers: Tá, Senators Ivana Bacik and David Norris; Nı́l, Senators Déirdre de Búrca and
Diarmuid Wilson.

Amendment declared lost.

Senator Ivana Bacik: I move amendment No. 23:

In page 18, line 19, to delete “may” and substitute “shall”.

We debated this amendment on Committee Stage. It imposes an obligation on the Minister to
make regulations in subsection (6) rather than merely providing that he or she may make
regulations.

Senator David Norris: I second the amendment for the same reasons.

Deputy Michael Finneran: This amendment seeks to require a Minister to regulate, whereas
the Bill uses the normal drafting convention that a Minister may make regulations. The amend-
ment is unnecessary. It is the intention of the provisions that the Minister will make the neces-
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[Deputy Michael Finneran.]

sary regulations. Drafting convention is that the power to make regulations is an enabling
power in that it permits the Minister to do so rather than compelling him or her to do so. The
language adopted has been cleared by the Parliamentary Counsel and I do not propose to
change it. Under those circumstances I ask the Senators to withdraw the amendment.

Amendment, by leave, withdrawn.

Senator Ivana Bacik: I move amendment No. 24:

In page 18, line 25, to delete “need;” and substitute the following:

“need. In particular housing need assessments must have regard to the need for housing
of people who—

(i) are homeless,

(ii) are members of the Travelling Community,

(iii) are living in accommodation that is unfit for human habitation or is materially
unsuitable for their adequate housing,

(iv) are living in overcrowded accommodation,

(v) are sharing accommodation with another person or persons and who, in the opinion
of the housing authority, have a reasonable requirement for separate accommodation,

(vi) are young persons leaving institutional care or without family accommodation,

(vii) are in need of accommodation for medical or compassionate reasons,

(viii) are elderly,

(ix) are disabled,

(x) are, in the opinion of the housing authority, not reasonably able to meet the cost of
the accommodation which they are occupying or to obtain suitable alternative accom-
modation;”.

This amendment has been debated on Committee Stage and I put it down again to emphasise
the need to specify the different categories of household need rather than simply leaving them
entirely up to the Minister. In the spirit of the Bill I felt it important to give some clearer
guidelines on the basis for the need.

Senator David Norris: I second the amendment for the reasons stated by the Senator and
because of the arguments I made at an earlier stage of the Bill. There is no point in rehearsing
them at this stage.

Deputy Michael Finneran: Subsection (6) provides that the Minister may make regulations
providing for the description and classification of household need. It is intended that these
regulations would include a revised classification system for housing needs centred on severity
and persistence of need.

It is proposed to base the revised classification system, in as much as is possible, on the
model developed by FEANSTA, with which the Senator is familiar. The proposed classification
system has already been the subject of intensive consultation with social partners and housing

962



Housing (Miscellaneous Provisions) 10 December 2008. Bill 2008: Report Stage

authorities from the perspective of both the general and special housing needs, and on the
whole they have been in favour of the proposals.

Providing the details for such a classification system in regulations will allow the necessary
flexibility to adapt the model over time as circumstances and priorities change. Flexibility is
not as readily available in primary legislation. As I mentioned on Committee Stage, the list
suggested by the Senator is drawn from the 1998 Act, which in light of changing housing needs
has proved to be limited in providing an accurate picture of both the nature of need and
the relative priorities. People with multiple needs are not adequately captured by the current
statutory definitions.

The proposed revised classification based on the FEANSTA approach provides a more
developed method of reflecting the urgency and persistence of different types of need. It will
provide the basis for the development through regulation of a better measure of need in the
future. Under those circumstances I cannot accept the amendment.

Amendment, by leave, withdrawn.

Senator Alan Kelly: I call a quorum.

Notice taken that 12 Members were not present; House counted and 12 Members being present.

An Cathaoirleach: Our proceedings will now resume with amendment No. 25. Have they
all gone?

Senator Ivor Callely: Is there nobody in the House to move the amendment, apart from the
Fianna Fáil Members?

Senator Denis O’Donovan: I think we should move on, a Chathaoirligh.

An Cathaoirleach: Please Senators, just hold on.

Senator Ivor Callely: There is nobody in Opposition.

An Cathaoirleach: I am calling amendment No. 25 in the names of Senators Bacik and Norris.

Senator Ivana Bacik: I move amendment No. 25:

In page 18, line 28, to delete “may” and substitute the following:

“shall, within one year of the commencement of this section”.

This amendment was debated on Committee Stage and simply imposes an obligation on the
Minister to make the regulations within one year.

(Interruptions).

An Cathaoirleach: Silence, please. Senator Bacik without interruption.

Senator Ivana Bacik: In the spirit of the Bill, the amendment seeks to ensure that the regu-
lations will be made in a timely fashion after the commencement of the Act.

An Cathaoirleach: Is the amendment seconded?

Senator Paudie Coffey: I second the amendment.
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Deputy Michael Finneran: I appreciate the Senator’s concern to ensure that there are timely
assessments of need. However, this is adequately covered by section 20 which deals with indi-
vidual assessments and section 21, which deals with the summary of assessments. My intention
is to have more regular reporting on summary of assessments of needs. The whole intention of
changing the current regime is to provide more timely assessments, both for the individual and
in relation to the summaries which are required for planning purposes.

Subsection (7) empowers the Minister to make regulations to set out how an individual
assessment of housing need would be carried out on a household including, under paragraph
(d), the frequency of reviewing and updating assessments. The amendment is not necessary
and I would ask the Senators to withdraw it.

Senator Ivana Bacik: I will not push the amendment.

Amendment, by leave, withdrawn.

Acting Chairman (Senator Denis O’Donovan): Amendments Nos. 26 and 28 are related and
may be discussed together by agreement.

Senator Ivana Bacik: I move amendment No. 26:

In page 18, line 29, after “of” to insert “annual”.

While it has already been debated on Committee Stage, this important amendment seeks to
ensure that needs assessments are carried out annually rather than on a tri-annual basis. It is
to ensure that such assessments are done on a more up-to-date basis. As we know, conditions
in the housing market change quickly and have done so in the past year or even in the past
few months. Therefore, annual assessments would be more appropriate than assessments done
on the current tri-annual basis. Perhaps the Minister can let us know if he has any view on
whether they will continue to be tri-annual or whether more timely assessments will be made.

Senator David Norris: I support Senator Bacik’s amendment for the reasons she stated. I
also emphasise the point that we are moving into pretty turbulent times. Three years is a long
way down the road, if the assessments are to be tri-annual. People may well be under consider-
able pressure because of the changing economic climate. As we know, alas too well, the econ-
omic circumstances are changing rapidly.

Deputy Michael Finneran: I am satisfied that the current formulation in sections 20(7) and
21 would achieve the same aims as the Senator’s amendment, by giving a framework for more
timely assessment of need. Subsection (7) empowers the Minister to make regulations regarding
the frequency of reviewing and updating the assessment of housing needs of an individual
household. Where an individual seeks a housing assessment, the intention would be to under-
take a preliminary examination immediately to determine if short-term or emergency housing
supports are required and, if so, to respond accordingly. A full housing assessment will be
carried out once any immediate needs have been addressed and will seek to provide an accurate
and objective account of the long-term housing needs of the individual household concerned.
Regulatory powers in subsection (7) are focused on the updating of this assessment to ensure
that any changed circumstances of the household are taken into account.

Section 21 deals with the summary of all these needs and replaces the current tri-annual
assessment, which was provided for under the 1998 Act. While the section provides that these
summaries will be prepared for very specific purposes — i.e. housing service plans — they will
also be undertaken at periods to be directed by the Minister. My intention is to move to more
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timely reports on the overall needs and the proposed provisions will facilitate this. I therefore
cannot accept this amendment.

Senator Ivana Bacik: I am grateful to the Minister of State for indicating that he will move
towards a more timely system, so I will not push this amendment.

Amendment, by leave, withdrawn.

Acting Chairman: Amendment No. 27 arises from committee proceedings.

Senator Ivana Bacik: I move amendment No. 27:

In page 18, between lines 34 and 35, to insert the following:

“(c) the maximum period in which an applicant for social housing or housing support
shall stay in accommodation designated as emergency.”.

This amendment is in keeping with the Government’s new strategy on homelessness under
which the current maximum period for which people should stay in emergency accommodation
is stipulated as six months. The amendment seeks to ensure that the maximum period will be
one of the criteria by which assessments are made.

Senator David Norris: I second this important amendment. On an earlier Stage, I made a
point in support of Senator Bacik concerning those people who have been in hostel accom-
modation and so on for six months or longer and their families, who must go on to the streets.
The Minister of State indicated with a nod that he understood the problem. On Second Stage,
he also indicated his clear intention that people should not stay for more than six months. In
this light, setting a maximum period would be important. Otherwise, people might stay in
emergency accommodation for comparatively long and uncomfortable periods.

We know from experience that emergencies can last a long time. Emergency legislation
dating from the last war is still on the Statute Book. More than 60 years is a hell of a long
time. I would hate to believe that someone could experience an emergency that lasts as long
as some of our emergency legislation. In light of this legislation, the definition of an emergency
does not include immediacy.

Deputy Michael Finneran: Before moving to the substance of the amendment, the intent of
subsection (7) is to empower the Minister to make regulations to set out how an assessment of
housing needs will be carried out for an individual household. It deals with practical administra-
tive matters, such as application forms, the timing of assessments etc. In this light, an amend-
ment of the type suggested is not appropriate.

On the substantive issue, I have indicated that an important role within the new homeless
strategy, The Way Home — A Strategy to Address Adult Homelessness in Ireland 2008-2013,
relates to the elimination of long-term occupancy of emergency homeless accommodation. The
strategy contains specific targets to ensure that no one will be in emergency accommodation
for more than six months by 2010.

In the long term, this goal will be statutorily underpinned through the local homeless action
plans. It is intended that these plans will address a broad range of issues, including accom-
modation and community support services. They will be developed through inter-agency co-
operation and in partnership with the voluntary sector. I have indicated that we are working
on proposals to follow through on the strategy’s commitment to place the plans on a statutory
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funding, but it was not possible to complete the work on time for Report Stage of the Bill. In
light of the ongoing work, will the Senators withdraw their amendment?

Senator Ivana Bacik: I will not press the amendment at this stage, but it is a shame that
Report Stage was not delayed to allow the work to be completed.

Senator David Norris: Hear, hear. Show me the way to go home.

Amendment, by leave, withdrawn.

Amendment No. 28 not moved.

Senator Paudie Coffey: I move amendment No. 29:

In page 20, between lines 20 and 21, to insert the following:

“(d) measures to prevent and reduce homelessness.”.

As I have often stated, the Bill is a very good one and gives considerable structure to the
housing allocation systems in housing authorities. However, it is a pity that no clear provision
for homelessness has been included and for that reason, the Bill is not complete.

We have proposed the amendment to ensure homelessness is recognised in legislation. As
other Senators stated, Fine Gael has consulted many of the agencies, NGOs and organisations
that are working at the coalface with the homeless on an hourly and daily basis and, like us,
they are anxious that homelessness is properly recognised in legislation.

The section refers to the allocation of dwellings and how allocation schemes are run. It is
only reasonable that the phrase “measures to prevent and reduce homelessness” is inserted.
Will the Minister of State consider accepting the amendment?

Senator Paddy Burke: I second the amendment.

Deputy Michael Finneran: The allocation scheme is a mechanism for housing authorities to
fairly and transparently allocate dwellings to individual households. Subsection (4) empowers
the Minister to make regulations governing the matters that housing authorities must include
in their allocation schemes, including the manner of allocation of different categories of dwell-
ing and the order or priority of their allocation. Including a policy objective of preventing or
reducing homelessness within this framework would not be appropriate.

It is a fundamental principle of the scheme that it responds to need. Where a need such as
homelessness has been identified, there is sufficient scope in subsection (5) for a housing auth-
ority to reserve a portion of dwellings in its area for the allocation to such households. The
broader strategy on the prevention and reduction of homelessness will be addressed through
the proposed statute-based local homeless action plans, which I have just discussed.

In light of the ongoing work, which will address the Senators’ concerns, and the interpretation
of current provisions in subsection (20), will they withdraw the amendment?

Senator Paudie Coffey: According to the Minister of State, the Bill provides housing auth-
orities with discretion to make provision for the homeless through a percentage of their allo-
cations. On the other side of the coin, authorities will also have discretion to provide no allo-
cation and for that reason we tabled the amendment.
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Amendment put.

The Seanad divided: Tá, 21; Nı́l, 27.

Tá

Bacik, Ivana.
Bradford, Paul.
Burke, Paddy.
Buttimer, Jerry.
Coffey, Paudie.
Coghlan, Paul.
Cummins, Maurice.
Doherty, Pearse.
Donohoe, Paschal.
Fitzgerald, Frances.
Hannigan, Dominic.

Nı́l

Boyle, Dan.
Brady, Martin.
Butler, Larry.
Callely, Ivor.
Cannon, Ciaran.
Carty, John.
Cassidy, Donie.
Corrigan, Maria.
Daly, Mark.
de Búrca, Déirdre.
Ellis, John.
Feeney, Geraldine.
Glynn, Camillus.
Hanafin, John.

Tellers: Tá, Senators Paudie Coffey and Maurice Cummins; Nı́l, Senators Déirdre de Búrca
and Diarmuid Wilson.

Amendment declared lost.

An Cathaoirleach: Amendment No. 30 is out of order.

Senator David Norris: I received a courteous note from the Cathaoirleach indicating that this
amendment would be ruled out of order because it could create a potential charge on the
Exchequer. Will he or the Minister of State indicate what might be the nature of that charge?
I have considered the amendment, which does not refer to money, wages etc., and I cannot
identify any charge to which it might give rise. It merely proposes the creation of an appeals
mechanism.

An Cathaoirleach: It would give rise to a potential charge on the Exchequer and I cannot
allow it.

Senator David Norris: In that context, the act of breathing could give rise to a potential
charge on the Exchequer.

An Cathaoirleach: I will communicate later with the Senator on the matter.

Senator David Norris: I would like to ask the Minister of State about this when he comes
back into the House.
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Senator Ivana Bacik: I second Senator Norris’s request. I think——

An Cathaoirleach: No, the amendment has been ruled out of order.

Senator David Norris: Will the Minister of State say what charge his Department fears might
arise in this regard?

An Cathaoirleach: The Minister of State may not respond as the amendment has been ruled
out of order. Amendments Nos. 31 and 32 are related and may be taken together by agreement.

Amendment No. 30 not moved.

Senator Dominic Hannigan: I move amendment No. 31:

In page 25, between lines 28 and 29, to insert the following:

“(i) procedures for supporting tenants who fall into rent arrears designed to assist them in
sustaining their tenancy.”.

The purpose of this amendment is to put in place measures to support tenants who have fallen
into arrears in respect of rent, to assist them in getting out of those arrears and as such to
sustain their tenancy.

Amendment No. 32 seeks to ensure, in respect of a termination of residency, that all pro-
cedures put in place to support tenants have been exhausted and that termination would be
enforced only after all other avenues have been explored.

Deputy Michael Finneran: Section 25 relates to tenancy agreements under the rental accom-
modation scheme. It is not considered appropriate in this context to deal with non-payment of
arrears as powers are provided elsewhere for housing authorities to deal sympathetically with
tenants who fall into arrears. Section 31(6)(f) allows for a housing authority to include in its
rent scheme procedures, where appropriate, to waive rent in whole or in part on a temporary
basis in cases of financial hardship. A further provision included in section 25(11) relates to
tenants under the rental accommodation scheme and allows the housing authority to reduce
the rent contribution owing to a tenant’s move into that scheme from a rent supplement posi-
tion. The amendments are not necessary and I ask Senators to withdraw them.

As I mentioned earlier, I undertook on Committee Stage to consider the inclusion of some
general provisions on tenancy support services and I remain minded to do so. The description
of the type of services involved in this area is potentially too vague for statutory interpretation.
As such, further work is required to develop a sufficiently robust provision for inclusion in the
Bill. I will continue to consult the Parliamentary Counsel with a view to bringing forth a suitable
amendment on Committee Stage in the Lower House.

Senator Michael McCarthy: I second the amendment. If the Government is favourably dis-
posed to this proposal, it should accept the amendment of this House. If, as has been clearly
stated by the Minister of State in his response, the Government is favourably disposed to this
proposal, the amendment should be accepted, in due courtesy, in this House rather than in the
Dáil. I say this respectfully.

Senator Paudie Coffey: Hear, hear.

Deputy Michael Finneran: As I stated, I continue to consult the Parliamentary Counsel on
the matter. It would be reasonable to allow this consultation which arises from my commitment
to consider whether more can be provided in terms of tenant support services. If the Parliamen-
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tary Counsel accepts this is possible, I will do so. However, a decision on the matter has not
yet been reached.

Senator Michael McCarthy: Will the Minister of State ensure the Office of the Parliamentary
Counsel is provided with whatever resources are necessary to allow it to make its decision?

Acting Chairman (Senator Denis O’Donovan): Senator McCarthy may not speak again on
the amendment. Senator Hannigan, as the proposer of the amendment may, however, speak
again.

Senator Dominic Hannigan: On a point of clarification, as Senator McCarthy is jointly pro-
posing this amendment, is he not entitled to speak again?

Acting Chairman: No, only the proposer of the amendment may speak again.

Senator Dominic Hannigan: I fail to see how the amendment could be considered in any way
vague. I am glad to hear the Minister of State intends to re-examine the issue. Some time has
passed since it was first raised and this is the first time the proposal has been described as
vague. I am unhappy with the Minister of State’s response and I believe the matter could have
been dealt with in this House.

Amendment put.

The Seanad divided: Tá, 22; Nı́l, 27.

Tá

Bacik, Ivana.
Bradford, Paul.
Burke, Paddy.
Buttimer, Jerry.
Coffey, Paudie.
Coghlan, Paul.
Cummins, Maurice.
Doherty, Pearse.
Donohoe, Paschal.
Fitzgerald, Frances.
Hannigan, Dominic.

Nı́l

Boyle, Dan.
Brady, Martin.
Butler, Larry.
Callely, Ivor.
Cannon, Ciaran.
Carty, John.
Cassidy, Donie.
Corrigan, Maria.
Daly, Mark.
de Búrca, Déirdre.
Ellis, John.
Feeney, Geraldine.
Glynn, Camillus.
Hanafin, John.

Tellers: Tá, Senators Michael McCarthy and Brendan Ryan; Nı́l, Senators Déirdre de Búrca
and Diarmuid Wilson.
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Amendment declared lost.

Amendment No. 32 not moved.

Senator Dominic Hannigan: I move amendment No. 33:

In page 34, after line 49, to insert the following:

“(5) Where exceptional circumstances arise such that arrangements under section 34(2)
cannot be put in place without causing undue hardship, a housing authority may cancel the
obligation of a household to pay part or all of the moneys referred to in that section.”.

This amendment relates to the amount of money owed by tenants to a local authority. It will
give a housing authority the ability to waive any moneys owed by tenants if it considers it
would result in the avoidance of hardship for the tenants of the house. I ask the Minister of
State to accept this amendment.

Senator Michael McCarthy: I second the amendment. I also support it. The amendment
reads: “Where exceptional circumstances arise such that arrangements under section 34(2)
cannot be put in place without causing undue hardship, a housing authority may cancel the
obligation of a household to pay part or all of the moneys referred to in that section”. This
amendment gives a housing authority the power to waive moneys owed by tenants if the pay-
ment of such moneys would cause undue hardship. If moneys are owed by tenants in the first
instance, they must have accrued as a result of financial hardship. I do not believe anybody is
playing a game here in regard to that.

As the Acting Chairman will know from our division of Cork County Council, we have dealt
with cases involving people who have fallen into difficulty weekend after weekend. Given the
downturn in the economic fortunes of this country and the fact that many more people are
unemployed compared to this time 12 months ago, acceptance of this amendment is important
to ensure we put on a statutory footing the obligation on a council to waive such moneys that
have accrued given that the payment of them would cause tenants financial hardship.

Another point also arises in this respect. The executive functions of managers are far superior
to the reserve functions of members of local authorities. That is an issue I have continuously
raised here in the context of powerful local councillors. If there is discretion at executive level,
we have no guarantee that such discretion would be used in favour of somebody who, in any
reasonable thinking person’s mind, should have any moneys in arrears waived because the
payment of them would cause the person financial hardship.

I appeal to the Minister to accept this amendment. It is made in good faith. If we have
learned anything since 14 October, it is that times are tough in this country and they are most
difficult on families, particularly those on low incomes.

2 o’clock

Senator Ivor Callely: I listened with interest to my colleagues. I understand where they are
coming from in terms of tabling the amendment. I await the Minister of State’s response with

interest. The only aspect of the amendment with which I disagree is the proposal
that a housing authority would cancel the obligation to pay part of the money
owed. Nobody wants to cause undue hardship to people who find themselves in

exceptional circumstances. However, I recall a safety net was put in place in the past to assist
with ESB, gas and other bills and cheques were written for that purpose. A review of that
scheme was undertaken and people were assisted, through community welfare officers, to par-
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ticipate in a payment scheme. As a result, the amount of money paid out for utility bills has
been greatly reduced. People make a part payment over a period of time.

In fairness, it does not cause undue hardship to request people to part pay over a period of
time. Such an approach is not unreasonable. I put that to the proposers of the amendment and,
equally, to the Minister of State. I look forward to hearing his views on the proposal. I under-
stand the substantive part of the amendment but I believe most local authorities are accommo-
dating to tenants, especially by way of part payment over a period of time. I look forward to
the Minister of State’s reply.

Deputy Michael Finneran: I cannot accept the amendment. Section 34(2) sets out the
arrangements for the operation of a hardship clause in the application of this section where
moneys are owing to a housing authority. It provides that, where a housing authority is satisfied
that a household would suffer undue hardship, it can enter into an agreement with the house-
hold for repayment of the money due in reasonable instalments, in addition to any rents or
charges the household is already paying to the authority. I believe the provision is fair and
provides a reasonable safety net for households. It is also sufficiently flexible to allow housing
authorities to operate it in a sensible manner.

In section 31 the Minister has the authority to make regulation for rent to be waived, in part
or in whole, on a temporary basis, in the case of financial hardship. In those circumstances I
ask the Senators to withdraw the amendment.

Senator Dominic Hannigan: From recollection, the measure to which the Minister of State
referred in section 31 operates on a temporary basis. I accept what he said in regard to section
34(2), that a local authority can enter into an agreement to receive payment by instalments. I
accept Senator Callely’s implication that the instalments could be set at a low level. I would
prefer if the amendment was accepted in its entirety but I accept what the Minister of State
said. I will not press the amendment.

Amendment, by leave, withdrawn.

Acting Chairman: Amendments Nos. 34 and 36 are related and they may be discussed
together by agreement.

Senator Ivana Bacik: I move amendment No. 34:

In page 35, between lines 30 and 31, to insert the following:

“(a) the promotion of good estate management,”.

We debated these amendments on Committee Stage, in addition to amendments Nos. 35, 37
and 38. I had sought to insert these amendments, plus another amendment on which we voted
on Committee Stage and therefore is no longer before the House. The intention was to improve
the provisions on anti-social behaviour. I regret that the Minister did not accept them on
Committee Stage. I accept he indicated that he would consult the Parliamentary Counsel on
the amendment that was put to a vote, so I understand there might be a further development
in that regard at a later stage. Perhaps the Minister of State will tell us more now. I would
have welcomed hearing from him some of the result of the discussion or consultation with the
Parliamentary Counsel, not just on this principle but on other matters raised by colleagues.

Senator Paudie Coffey: I second the amendment.
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Deputy Michael Finneran: I am advised that ordering the paragraphs in such a subsection
gives no particular pre-eminence to the items covered. Therefore, the amendments are
unnecessary and I ask the Senators to withdraw them.

I appreciate the intent of the Senator’s amendment is to focus on preventative measures and
inter-agency work but I am satisfied that the section as it currently stands will achieve that
purpose. I indicated on the previous occasion that we would develop guidelines in this area
that will reflect work already undertaken by the Centre for Housing Research, which provides
important training to housing practitioners on dealing with anti-social behaviour. Illustrating
the types of matters that might form part of the preventative strategy in legislation might be
overly restrictive. I assure the House that innovative approaches are facilitated in this area and
that the provisions stand the test of time by providing for flexibility. Therefore, while I appreci-
ate the intent of the amendments I do not accept them.

Amendment, by leave, withdrawn.

Acting Chairman: Amendments Nos. 35 and 37 are related and may be discussed together
by agreement.

Senator Ivana Bacik: I move amendment No. 35:

In page 35, between lines 31 and 32, to insert the following:

“(b) initiatives for the prevention and reduction of anti-social behaviour, including but not
limited to family intervention and mediation services,”.

Senator Paudie Coffey: I second the amendment.

Deputy Michael Finneran: While I appreciate the intent of the Senator’s amendment is to
focus on preventative measures and inter-agency work, I am satisfied that the section as it
currently stands will achieve that purpose. I indicated on the previous occasion that I would
develop guidelines in this area that will reflect work already undertaken by the Centre for
Housing Research that provides important training to housing practitioners on dealing with
anti-social behaviour. In those circumstances I do not propose to accept the amendments.

Amendment, by leave, withdrawn.

Amendments Nos. 36 and 37 not moved.

Senator Ivana Bacik: I move amendment No. 38:

In page 36, between lines 21 and 22, to insert the following:

“(c) relevant residents, community and voluntary sector organisations,”.

I have already explained my reason for tabling the amendment on Committee Stage. It would
be useful to have specified that relevant residents, community and voluntary sector organis-
ations might be consulted on the anti-social behaviour strategy. I accept that the Minister of
State has arranged for drawing up guidelines, but it would have been nice had more detail
been available to us in this House for Report Stage. I am disappointed that was not the case.

Senator Paudie Coffey: I second the amendment and add my voice to that of Senator Bacik’s.
The general thrust of the amendment is good and, if accepted by the Minister of State, would
strengthen the Bill. It is important that residents, community groups and the voluntary sector
would have a forum enshrined in legislation to provide that they can contribute their views
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to any anti-social plans housing authorities might propose. I support the general thrust of
the amendment.

Deputy Michael Finneran: I am generally satisfied that with the extent of consultation pro-
vided for, as the joint policing committees are representative not only of councillors, Oireachtas
Members and senior Garda officers but also include community and voluntary interests.
Importantly, subsection 5(d) provides for consultation with any other person as the authority
considers appropriate. As I consider the consultation envisaged by the Senator can be achieved
through the operation of this section in its current form, I ask the Senators to withdraw the
amendment.

Amendment, by leave, withdrawn.

Senator Dominic Hannigan: I move amendment No. 39:

In page 37, between lines 34 and 35, to insert the following:

“(2) This Part also applies with necessary modifications to a dwelling provided by an
approved body and constructed prior to the commencement of this Part.”.

When we debated this on Committee Stage, I had the impression that the Bill took account of
what I was trying to achieve. With regard to the incremental purchase scheme, we are trying
to allow tenants to buy from the voluntary housing sector houses in which they live. I do not
refer to houses that will be built on foot of this Act or houses whose construction has already
commenced. Those individuals living in voluntary housing sector estates should be permitted
to take part in the incremental purchase scheme. This may not have been clear when we
debated this on Committee Stage but I want it to be clear now. I would welcome the Minister’s
comments on this.

Senator Paudie Coffey: I second the amendment.

Deputy Michael Finneran: This amendment is not necessary. Section 37(1) already provides
that this Part applies to dwellings provided by an approved body. I ask the Senator to withdraw
the amendment. We cannot sell voluntary houses because we do not own them. There will be
provision under the new incremental purchase scheme in respect of homes that have yet to
be built.

Senator Dominic Hannigan: We can set down in law the procedure by which one could
purchase the house in which one resides. I do not understand why my provision must be
excluded but I will not press it.

Deputy Michael Finneran: Let me distinguish between local authority housing and voluntary
housing. Local authorities run the tenant purchase scheme through which tenants can buy
their local authority houses. Under the incremental purchase scheme, which is covered in this
legislation, tenants will be in a position to buy voluntary houses. Existing voluntary houses are
not in our ownership and thus we cannot sell them.

Senator Dominic Hannigan: I accept we cannot force the owners to sell them but we could
make allowances in the legislation.

Amendment, by leave, withdrawn.

Senator Dominic Hannigan: I move amendment No. 40:
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In page 38, to delete lines 3 to 7.

We debated this issue on Committee Stage. While we accept issues arise in respect of manage-
ment fees for apartments and that the inclusion of apartments in the incremental purchase
scheme would give rise to difficulties, we do not accept those difficulties cannot be overcome.
We received promises from various Ministers in recent years to the effect that the issue associ-
ated with the operation of management companies would be sorted out, but that still has not
been done. I hate to see flats excluded from the scheme. If the Minister of State will not accept
this amendment, will he commit to reconsider our proposal when the legislation on manage-
ment companies passes through the House?

Senator Paudie Coffey: I second the amendment.

Senator Ivor Callely: I support Senator Hannigan, who made a fair and valid point on apart-
ments. This issue has been around the circuit for a little while. I look forward to hearing the
Minister of State’s response, in which I presume he will outline why he will or will not accom-
modate the amendment. Given that there are some legal and other outstanding issues, will the
Minister of State indicate when this issue will be addressed to accommodate the principle of
the amendment?

Deputy Michael Finneran: As I stated on the last occasion, the current tenant purchase
arrangements do not apply to apartments. While we are continuing to work to finalise proposals
for a viable sales scheme for apartments, in advance of obtaining experience of dealing with
the sale of apartments under any future legislative model, it would be premature to consider
the sale of new apartments in this matter under the incremental purchase scheme. In view of
this, I ask Senator Hannigan to withdraw the amendment. I am on record as saying on Second
Stage and Committee Stage that I am working with the Parliamentary Counsel to bring forward
a proposal for the sale of apartments. This work is not yet complete. I remind the House that
management companies are the responsibility not of my Department but of the Department
of Justice, Equality and Law Reform.

Senator Dominic Hannigan: The Minister for the Environment, Heritage and Local Govern-
ment also has a role to play in addressing the issue of management companies. I will not press
my amendment but I put the House on notice that I will not let up on the issue. I would like
the scheme to be extended to tenants in apartment blocks.

Amendment, by leave, withdrawn.

Bill, as amended, received for final consideration.

Question proposed: “That the Bill do now pass.”

Minister of State at the Department of the Environment, Heritage and Local Government
(Deputy Michael Finneran): I thank Members for their contributions during the passage of the
Bill through the House and for the warm welcome afforded to me on my return to the Seanad
as a Minister of State. This has been a good, worthwhile debate and there were worthwhile
and vigorous contributions from all sides. While there is seldom complete agreement on any
issue before the House, it would not be a misrepresentation to say there was a good, broad
welcome for the provisions of the Housing (Miscellaneous Provisions) Bill 2008.

The Bill is an important milestone in the development of housing policy. It provides a more
strategic approach to the delivery and management of the housing service plans and anti-social
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behaviour strategies. It establishes a new, more effective and comprehensive basis for assessing
need and allocating housing. The introduction of an incremental purchase scheme aimed at
helping people to become house owners is innovative. The policy statement Delivering Homes,
Sustaining Communities set out a vision to guide the transformation of the housing sector over
the medium term by delivering more and better quality housing responses and by doing so in
a more strategic way that focused on the building of sustainable communities. The Bill is a
crucial element to the practical implementation of that agenda. I look forward to returning to
the House with the provisions that I signalled are being developed, which I hope to introduce
in the Dáil. I wish the Acting Chairman, Members and staff of the House a peaceful and
happy Christmas.

Senator Paudie Coffey: I thank the Minister of State for bringing this Bill before the House.
My party acknowledged that it was a good Bill on all Stages and we tried to amend it to
improve it further. There is no doubt that the Bill will improve the lot of those on the housing
lists, the homeless and those with other housing needs. The various sections of the Bill, when
enacted, will contribute to ensuring such people are well looked after by the various agencies
and, more important, the housing authorities.

Having housing action plans and service plans represents good management but following
through is essential. Like Senator Hannigan, I will be monitoring closely the implementation
of this Bill and how it will be utilised by the housing authorities and local authorities. They are
the bodies we empower to house those with a basic need for housing, which is a fundamental
right.

I have certainly enjoyed contributing to debates on this Bill and I hope I have made some
positive points. I listened carefully to all sides and all Senators — it is important that we listen
to all contributions because everybody has something to say from which we can all learn. The
Minister of State has a genuine listening ability, which I appreciate and acknowledge. I thank
him and his staff for their work on this Bill. It is certainly positive and I look forward to making
use of its provisions.

Senator Dominic Hannigan: I should also like to thank the Minister of State for introducing
this Bill. My party is very positive about it and we believe it has great potential as regards
benefiting not just current tenants, but people on waiting lists as well as the homeless. On the
whole, we welcome the Bill. We are pleased the Minister of State has accepted a number of
our amendments. We would have liked to him to accept more, but we are pleased with those
he has accepted. That is very gracious of the Minister of State, and I should like to pay tribute
both to him and his staff for the work they have put into producing this very complex and
detailed Bill.

Senator Ivor Callely: I am standing in for my good friend and colleague, our housing spokes-
man, Senator Larry Butler. I know he would like me to put on the record of the House his
appreciation of the manner in which this legislation was accommodated by all our colleagues
in the Seanad. I congratulate the Minister of State in that regard. The general feedback is that
this is good legislation.

It is great to have our friend and colleague, a former Member of the Seanad, the Minister
of State, Deputy Michael Finneran back in this House with such a good item of legislation, and
to witness the open and frank manner in which he steered the Bill through the House. Even
his few words in summary indicated that he will keep an eye on developments and come back
to us with regard to progress on the various items we have teased out in respect of the Bill.

We thank the Minister of State for his co-operation, and I know Senator Butler would like
to express to his colleagues opposite his appreciation for the manner in which they teased out

975



Recall of Irish Pork and Bacon Products: 10 December 2008. Statements

[Senator Ivor Callely.]

issues, tabled amendments and accommodated the debate. We should like to extend to the
Minister of State and his staff our best wishes for a very happy, holy and peaceful Christmas.

I move that the sitting be suspended until 3.30 p.m.

Acting Chairman: Is that agreed? Agreed

Sitting suspended at 2.25 p.m. and resumed at 3.30 p.m.

Recall of Irish Pork and Bacon Products: Statements.

Minister of State at the Department of Agriculture, Fisheries and Food (Deputy Trevor
Sargent): Tá áthas orm deis a fháil labhairt sa Seanad ar an ábhar tábhachtach tráthúil seo. I
am pleased to have the opportunity to make a comprehensive statement on the circumstances
that led to the weekend’s recall of all Irish pork and bacon products and to help clarify issues
that have arisen since.

I will start by giving a brief chronology of the lead-up to the recall of the pork and bacon
products. This issue came to the notice of the Department on Friday, 28 November when an
indicative test on a sample of pork fat, routinely taken under the Department’s national residue
monitoring programme, was positive for the presence of a contaminant, non-dioxin like marker
PCBs. These are preliminary indicators of potential contamination, but do not confirm the
presence of dioxins. The sample was tested in the Department’s laboratory complex in
Backweston which I visited yesterday.

On the Saturday the farm from which the sample had been taken was visited by officers of
the Department. They arranged for the slaughter and sampling of an additional three pigs from
the farm and also took samples of feed. On Monday, 1 September, the first sample was con-
firmed positive for contamination with non-dioxin like PCBs. When the three further fat
samples and one feed sample proved positive for non-dioxin like PCBs, the samples where
taken by a departmental official to the Central Science Laboratory in York for analysis for the
presence of dioxins.

Some commentators have suggested the fact that there is no facility in the country led to a
delay in getting the results of the test. That is not the case. Owing to the fact the samples were
taken by hand to York, there was no appreciable delay in the results becoming available. The
State Laboratory in the Backweston complex is in the process of being accredited to carry out
dioxin tests and it is hoped the accreditation process will be completed in the first quarter of
next year.

Following the non-dioxin like PCBs positive results, the premises of the producer of the
positive feed sample was officially restricted and a list of customers was acquired. The premises
of the customers of the feed producer — ten pig farms and 38 beef farms — were then restric-
ted. Farm-to-farm movements from these farms have since been traced and a number of
additional farms placed under restriction.

The Department issued a press release on Thursday, 4 December confirming an investigation
into the source of a contaminant in animal feed and the restriction of a number of farms. The
following day the Dutch authorities contacted the Food Safety Authority of Ireland, FSAI,
about the discovery of PCBs in pork fat samples in Holland. It is important to stress that the
Department had not previously been made aware of the Dutch investigation and that we were
made aware of it only after we had placed information in the public domain.

At 3.40 p.m. on Saturday, 6 December, the Central Science Laboratory, York confirmed the
presence of dioxins in pork samples. A decision was immediately taken by the FSAI, requiring
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the trade to recall all Irish pork products from pigs slaughtered since 1 September. This date
was chosen on the basis of the evidence available to the FSAI. The analysis of the feed samples
taken from the feed manufacturer for the presence of PCBs supported this position. The FSAI
also advised consumers not to consume any Irish pork or bacon products, but stressed that
people should not be alarmed or concerned about the potential risks from dioxins found in pork
products, as a short-term peak exposure to dioxins does not result in adverse health effects.

The decision to have a full recall of pork and bacon products was taken to reassure con-
sumers that Irish pork and bacon products available on the market following the recall would
be perfectly safe to consume. I am entirely satisfied that it was the appropriate response to the
confirmed presence of dioxins and believe it will provide the necessary reassurance for con-
sumers as soon as Irish pork products reappear on shop shelves, I hope in the coming days.

The Department’s ongoing investigation into the source of the contamination has centred on
a single food business operator and is being assisted by the Environmental Protection Agency,
EPA, and the Garda Sı́ochána. The particular focus of the investigation relates to the type of
fuel used in a burner used to heat surplus food material for use as animal feed. This process is
regarded as a relatively simple one. Preliminary test results on samples of the oil taken by the
Department for analysis suggest the operator may have been using an inappropriate oil for this
process. Further investigations are being undertaken by the EPA into the oil used. In the
meantime, the farms placed under restriction remain under restriction and no animals have
been allowed to move off them. I am acutely conscious of the particular difficulties that the
absence of any processing is causing for pig producers, many of whom have thousands of pigs
ready for slaughter this week.

The Government is anxious that processing recommence as soon as possible and particularly
conscious of the impact on the thousands of workers employed at pig producing plants, as well
as the many producers who are anxious to move animals for slaughter. It is in everybody’s
interests that slaughtering recommence quickly and that we get back into the market, restore
consumer confidence and protect what is a vital element of the wider agri-food sector. To this
end, the Taoiseach and the Minister for Agriculture, Fisheries and Food, Deputy Brendan
Smith, with officials from the Department, have been engaged in intensive discussions with
representatives of the processing sector, with a view to putting in place a financial aid package
that would facilitate the early resumption of processing. These discussions are continuing and
progress is being made. I remain optimistic that we can reach an agreement that will ensure
slaughtering resumes this week.

There has been an amount of criticism relating to the recall of organic pork products, as
organic producers should not and would not use the feed ingredient in question. I know a
number of organic farmers personally and I am fully confident they would not use the material
in the feed. However, not all consumers would be aware of the conditions under which organic
farmers operate and in order to give all consumers full confidence in the recall process and
reassure them that no contaminated product was on the shelves, it was important to recall all
Irish pork and bacon products from the market. I have, however, put in place arrangements to
allow organic pig farmers to return their products to the marketplace and will make an
announcement in this regard later this afternoon.

I would like to address the results of the testing of beef herds. The results show that eight
out of the 11 samples were clear, while three were just above the proposed legislative limits
for non-dioxin like PCBs in beef. The PCBs in the three beef samples were found to be signifi-
cantly lower than those found in the Irish pork samples. The FSAI has also stated PCB beef
limits are completely different from those of pork. It has concluded that as these PCB levels
pose an extremely low risk to public health, there is no requirement for a consumer level recall
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of Irish beef from the market. This conclusion is influenced by the facts that there is a substan-
tially low level of PCBs in the samples and that there is superior traceability for beef. Also,
the farms in question are restricted and animals from them will not be released to the market.
We have a statement from the European Food Safety Authority to support that view.

It has been suggested that because there was no requirement for a recall of beef, the recall
of pork was unwarranted or was a disproportionate action. From what the FSAI has said,
there is a clear difference between beef and pork, and to suggest otherwise is to display a
misunderstanding of the situation. There has been some criticism of the Department’s food
safety controls, especially in respect of feed controls. I wish to clarify, in particular, the feed
control and residue control systems operated by the Department. These control systems are
major elements of the national control plan for Ireland. This multi-annual integrated control
plan is approved by the European Commission and covers all the controls on animal health
and welfare, food safety and feedstuffs controls for Ireland.

The feed inspection programme involves approximately 2,200 on-the-spot inspections per
annum, covering all aspects of the feedstuffs chain. It includes taking 1,800 samples from the
complete range of feed materials. These samples undergo a total of 72,000 laboratory analyses,
which include tests for PCBs. The inspections cover a range of areas, including imports, mills,
mineral mixture plants, retailers of animal feed and farms, and are carried out without prior
notice to the owner of the premises being inspected. The level of inspections carried out com-
plies with, and in many cases exceeds, the requirements of the EU legislation. Premises are
inspected on a risk assessment basis.

The premises from which the contaminated feed originated is regarded as low risk because
it receives its raw materials from companies registered with the Department to supply food to
be used in the animal feed sector. As the raw materials were fit for human consumption, a feed
premises using such raw material is regarded as low risk and is subject to one or two inspections
annually. The premises in question was inspected in 2006 and 2007 and had been scheduled for
an inspection in late November or December 2008, which had not taken place when the sus-
pected contaminated material was found.

On foot of the discovery of the contaminated feed, it has been suggested this premises should
have had a higher risk rating because of the apparent misuse of fuel. However, part of the risk
assessment process is based on the results of previous inspections, in which no problems were
discovered. The possible use of the wrong type of oil in a premises could not have been foreseen
on the basis of previous inspections of that premises and, therefore, could not have been taken
into account in the risk assessment process.

The national residue programme involves a risk-based sampling regime, in which more than
30,000 samples are taken from animal tissues at farm and primary processing levels. These
samples are tested for a broad range of residues, including, for example, banned hormones,
authorised medicines and a large number of contaminants. I am satisfied that the Department
has in place a strong food and feed control system. These are complementary systems and, in
this case, the contamination was picked up by the food residue controls. As with all controls
operated by the Department, these will be kept under continual review to ensure that the food
produced in Ireland continues to reach the highest standards of food safety.

The position that has arisen in pigmeat and, to a much lesser extent, beef requires a balanced
and proportionate response. I am satisfied that the Government has acted swiftly, decisively
and responsibly. I believe the actions taken will reassure consumers and, with the assistance of
a new Bord Bia labelling system, Irish pork and bacon products will be back on the shelves
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very quickly. Significant progress has been made in the discussions with the processing and
producer interests and I am confident that Irish product will be back on the shelves very shortly.

Senator Paul Bradford: I wish to share two minutes of my time with Senator Coffey, while
retaining five minutes for myself.

Acting Chairman (Senator Cecilia Keaveney): Is that agreed? Agreed.

Senator Paul Bradford: I welcome the Minister of State. I am aware that he and his Govern-
ment colleagues have been working hard on this issue in recent days, which is only to be
expected. I am sure he shares my analysis of the scale of this problem and the crisis it poses
for the Irish pork and bacon industry in particular and the Irish food industry as a whole.
Ireland still depends greatly on agriculture for exports and the flag one flies for Irish food is
that its quality always is deemed to be supreme. One still can state without equivocation that
Irish food is the best not merely in Europe but, from a quality perspective, in the world, and
this point must be proclaimed loudly.

However, Ireland faces a crisis that must be resolved. I was pleased the Minister of State’s
concluding remarks expressed the hope that Irish pork would be back on the shelves within
the next few days, which obviously is vital. I come from an area of north County Cork in which
the pig industry is a significant farming enterprise and employer. For many years, it has been
a beacon of the agrifood industry and last weekend certainly was an extremely depressing time
in parts of north County Cork. I spoke to a number of constituents who are directly involved
in this industry and, to put it mildly, they were both disappointed and distressed by what
transpired. They wish to work with the Minister of State and his officials to resolve this
problem.

When the Government took the decision last Saturday to take all Irish pork products off the
shelves, the initial guarded political view was that the correct, and perhaps the only possible,
decision had been made. Since then, there has been some debate on whether the initial Govern-
ment response might have been excessive. I do not wish to enter into such a historical debate
at present because what is done is done, but we must reflect on the scale of our response in
respect of any such issues in the future. Obviously, I am pleased that, notwithstanding the
difficulties that arose within the beef sector in the past day, the Department was able to respond
in what could be deemed to be a slightly more measured manner. I hope this is the full extent
of the required response.

The response now being sought from our pig producers, processors and those who work in
the industry is a package of aid, which will allow the industry, first, to survive the current crisis
and thereafter to flourish and grow. We also must ensure that consumers in Ireland, Europe
and worldwide again are comfortable and confident to have Irish food on the dinner table.
Some highly disappointing scare stories have been doing the rounds about this scare on British
and European television and on worldwide media sources. It certainly is being exaggerated
beyond the realms of reality. The Minister of State, the Department and Bord Bia must work
hard to redress this issue in the crucial weeks and months ahead.

Were it possible to get Irish pork back on the supermarket shelves this week, it would be
highly satisfactory. However, in the medium to long term, one must ensure that domestic and
international consumers will wish to purchase this product. Consequently, the Department must
lead the way in respect of a huge job of marketing or rebranding, if the Minister of State
will excuse the pun. I earnestly hope that whatever investment is required in this regard will
be made.
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I appreciate my time almost has concluded. I appeal to the Minister of State to recognise
the scale of the problem this crisis has caused for families and producers, as well as processors
and workers nationwide. While this is a valuable component of Irish agri-industry, the entire
Irish food industry depends on consumer satisfaction with the safety of Irish food, and this is
where the political argument now must go. Ireland should work closely with its EU colleagues
and if assistance is required, it should argue strongly that it should be forthcoming because the
European Union has a strong role to play in rebuilding confidence across Europe in the Irish
food sector.

Senator Paudie Coffey: I add my voice of concern on behalf of the constituents I represent
in County Waterford, where many intensive pig farmers and processing factories are located,
all of which are going through a difficult time at present. I do not doubt that the Minister and
his departmental officials are working as hard as possible to try to alleviate the effects of the
bombshell that has hit the entire agrifood sector since last Saturday. Everyone acknowledges
that Irish agrifood has been a major player on international markets. It is the threat to that
which is the issue as well as the implications it has for production lines from farmers rearing
pigs to processing plants to retailers and consumers. A vast and wide-ranging sector of society
has been seriously affected by this crisis.

On the response to the crisis once it became known, it is worrying that we must send samples
for testing to a science laboratory in York in England because we do not have a science labora-
tory in Ireland, even though we pride ourselves on being a leading technological country. The
same occurred last year during the water crisis in Galway when tests for cryptosporidium had
to be conducted in foreign lands and we waited weeks for a response. The same may be said
of the cervical smear tests, which the Minister of State might think is not related but which I
certainly think is. We do not have the capacity in this country to test for toxins or otherwise in
the food chain. That is a disgrace and needs to be addressed urgently.

Time is of the essence in this crisis. The Minister of State has given it his full attention, as
has the Minister for Agriculture, Fisheries and Food, Deputy Smith. We need to see pork back
on shop shelves, as the Minister of State said in his closing remarks. We need to see confidence
returning across the sectors, from retailers to consumers to processors to farmers. I urge the
Minister of State to give them all the assistance possible, for example, through grant aid for
farmers, who are innocent in this crisis, need all the help they can get, and depend on the
Government, the Department or its agencies, such as Bord Bia, which has always done a good
job for Ireland in promoting food exports. Bord Bia needs to be resourced well to tackle this
serious crisis. We have one shot at it and we need to get it right. I urge the Minister of State
to give it all the resources he can.

Senator John Carty: I welcome the Minister of State, Deputy Sargent, to the House. I compli-
ment him, the Minister for Agriculture, Fisheries and Food, Deputy Smith, and the Taoiseach
on the quick and decisive action they took over the weekend in dealing with the recall of Irish
pork and bacon products in which dioxins were discovered. There have been comments in the
media that the action taken was over the top. The same sources would have had banner head-
lines had action not been taken, accusing the Minister, the Department and the Food Safety
Authority of Ireland of sweeping a serious issue under the carpet.

We must remember that 85% of all agricultural produce is exported and it is imperative we
have a perfect product free of any contaminants so that consumers in the countries to which
we export need have no worries that the product is safe and of a very high quality. As an
exporting country we have built up a reputation over a number of years, often through annoy-
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ing producers with regulations which they think are unnecessary but which have proven very
necessary for us to maintain a high quality product for sale and export.

There are 2,200 inspections carried out each year throughout the food chain under the feed
inspection programme and 30,000 samples are taken from across the food chain and tested
under the national residue programme for more than 200 possible contaminants. This testing
complies with, and even in many cases exceeds, the requirements of the EU legislation.

I know this is true because in another life, before I became a Member of the Oireachtas, I
worked for the Department and spent some time in meat factories, and there was stringent
sampling of the liver, urine and kidney parts from one pig in every batch. By batch, I mean
that if a producer sent in 100 pigs to be killed, at least five or six samples would be taken.
Those were sent to the laboratory to be tested and the products would not be released until
the results came back that everything was clear. If the results were not clear, the batch was
condemned and the producer notified that he or she would have to change his or her ways.

The pig farms placed under restriction will have that restriction lifted, I believe, as soon as
the pigs are slaughtered. To this end, I appeal to the Minister of State, the Minister and the
Department to act as quickly as possible and treat as highly urgent the need to have the pigs
killed so that producers can get back in business. They have gone through a torrid time over
the past week and deserve every help they can get because this was not their fault.

Retailers and processors also have been under great pressure in recent days, and the way in
which they co-operated and helped in every way possible should be recognised. I was delighted
to hear the Minister of State say he will make an announcement later in the afternoon that the
organic pig producers will be allowed get back into business.

I have one criticism. While I did not hear the programme about it on national radio yester-
day, I received telephone calls about it last night from constituents. Galtee makes up hampers
which people in Ireland request to be sent to their friends and relatives in England, the USA
and other destinations. These constituents received a telephone call from that company to say
the pork products in the hampers were fine because they were not Irish sourced. This is dis-
honest because the people who purchased them believed them to be Irish or would not have
bothered to send them at all. I hope after this the company rectifies the situation or at least is
honest with its customers.

The Minister of State alluded in his speech to the issuing of a statement by the European
Food Safety Authority, and I welcome that statement dealing with dioxins in Irish pork. Its
two key conclusions are that in the most likely scenario, if someone ate an average amount of
Irish pork each day throughout the 90-day period of the incident, 10% of which was contami-
nated at the highest recorded concentration of dioxins, the body burden would increase by
approximately 10%. The EFSA considers this increase to be of no concern for this single event.
Second, in a very extreme case, if someone ate a large amount of Irish pork each day through-
out the period of the incident, 100% of which was contaminated at the highest recorded concen-
tration of dioxins, the EFSA concludes that the safety margin embedded in the tolerable weekly
intake, TWI, would be considerably undermined. Given that the TWI has a ten-fold built in
safety margin, the EFSA considers that this unlikely scenario would reduce protection but
would not necessarily lead to adverse health effects.

That speaks for itself. It gives confidence that we have acted correctly and that we have a
very high quality product, as has been alluded to by other speakers. That is as it should be. We
should be proud of our producers and of the Department in getting this right, especially in
light of the fact we must export 85% of our product.
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Senator Feargal Quinn: I welcome the Minister of State, Deputy Sargent, to the House,
especially on this topic. I hope I do not repeat myself. I spoke on the radio this morning about
my understanding of this. The example I gave was of an event that occurred approximately ten
or 15 years ago in America where poison was placed in Tylenol, a highly successful product
belonging to Johnson & Johnson. A threat was made that if the company did not pay a very
large sum of money, poison would be placed in more Tylenol. Johnson & Johnson was faced
with a considerable challenge. What did the company do? It took Tylenol off shelves right
around the world. It was done at significant cost to the company, but it is one of the more
interesting marketing studies of crisis management. The company took the produce off the
shelves until it managed to replace it with product in caps which were tamper proof, and it
took some months to do so. When the company reintroduced Tylenol, it was known to be safe
and ensured that what occurred could not happen again. I mentioned this because the company
moved immediately at considerable cost to the extent that I am sure its shares were damaged
and confidence in the company’s viability was questioned.

The action that the Government took last Saturday was correct. We had no choice. I congratu-
late the Government on the alacrity with which it responded to the problem. The Government
did the same as the company to which I referred. It stated it was taking all pork products off
the shelves, thus putting people’s minds at rest that they would not be in any danger of consum-
ing Irish pork which might result in a health problem.

That was last week but we have to decide how to address the serious challenges we now face.
I was delighted to hear that the Minister of State intends to announce that organic pigs are
safe to eat. However, I hope he also moves quickly to support pig farmers and processors who
are able to demonstrate the safety of their products. I am aware his heart is in this but that
will not be enough to solve the problem.

4 o’clock

The pork recall arose during a meeting I attended in Brussels yesterday of business people
from various countries. I was asked how Ireland intends to solve the problem it faces. We need
to blitz all our customers because our competitors are moving into the gap in the market that

has opened as a result of consumers’ unhappiness with Irish products. I am aware
the chief Government veterinarian is in Brussels to assuage the concerns of the
EU authorities but we also need to assure our customers in Europe, whether

these are hotels, restaurants, processors or supermarkets, that we have addressed the crisis.
Bord Bia will have to use its considerable marketing skills and its global contacts to ensure our
competitors do not take advantage of the situation.

We must re-establish our customers’ trust in our products. Yesterday in Brussels, the issue
was raised with me by ordinary business people who heard about it on the radio. They asked
me how we planned to address the crisis. It was only towards the end of my meeting that
people began to ask whether beef products were compromised. I was horrified on my return
to Ireland to learn that questions had indeed arisen about beef.

Significant damage will be done by this scare. When BSE was discovered in the mid-1990s,
it took the United Kingdom, including Northern Ireland, ten years to lift the bans imposed on
its beef exports. The Belgian crisis over contaminated animal products, which was also the
result of dioxin contamination, resulted in the withdrawal from French shops of Belgian eggs,
chickens and chocolate. In taking a precautionary approach, we have learned the lessons from
these crises. Earlier this year, Italy was very slow to react to a scandal involving dioxins in
mozzarella cheese, with the result that the EU imposed a ban. By acting quickly on our prob-
lems, we avoided this situation. The European Commission has recognised that we have acted
more promptly than the Italians. I am also reminded of the scandal that broke some years ago
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involving de-icer in Austrian wines. The Minister of State gave a clear explanation for the
withdrawal from sale of all pork products.

Anecdotal evidence from my visit to Brussels suggests that Ireland has lost a lot of goodwill
from EU institutions and member states. I wonder whether our rejection of the Lisbon treaty
will affect the Government’s efforts to persuade Brussels to provide an aid package for farmers.
The business people I met yesterday asked me the Government’s plans to recompense those
who suffered losses because they assumed our checking system was inadequate. The Minister
of State has done a good job of explaining that situation. Several people asked me why, after
20 years of success with our economy, exports and taxation system, we voted to reject Europe.
I almost found myself defending the “No” voters even though I supported the treaty. I had to
explain that Ireland is in favour of Europe and that we voted against the treaty for various
reasons. People asked me how we managed to get so many things wrong over the past six
months. We have to work out an aid package for those who suffered losses, although I am not
sure how we will go about this task.

The lesson Belgium learned from its scandal was that the way in which animal food is pre-
pared is often a disaster waiting to happen. In the Belgian case, approximately 20 companies
were involved in the collection of animal fat from slaughterhouses for use in animal feed, and
it was common practice to include household waste. As a result of the scandal, the country’s
agriculture minister, Karel Pinxten, and health minister, Marcel Kolla, had to resign. I am not
suggesting a similar response in Ireland’s case.

The real challenge we face lies not in studying the past but in restoring our customers’ trust
in Irish pork products in the future. Our customers comprise ordinary citizens as well as pro-
cessors and supermarkets. Let us ensure this does not destroy their trust.

Senator Dan Boyle: The crisis that followed the recall of Irish pork and bacon products
relates as much to the economy as to food safety. We need to consider the impact on the
turnover of pork producers during the worst possible time of the year. Already we are seeing
a short-term impact in terms of staff being laid off. Further down the production chain, the
impact will be even more strongly felt on individual farms. As well as dealing with the short-
term revenue losses, we will have to restore sales of Irish pork nationally and internationally
to their previous levels. We will also have to consider compensatory measures, either from our
much depleted national purse or, it is hoped, with the appropriate assistance of the EU.
Although as yet difficult to measure, the economic impact will be significant.

As Senator Quinn noted, the Government’s response to the crisis was immediate and appro-
priate in terms of inspiring public confidence. Lessons were learned from the experience of
other countries, such as the toxins in Belgian meat, the recent mozzarella scare in Italy and the
powdered milk scandal in China. If any question arises in regard to contaminants in food, the
only responsible reaction is a prompt and comprehensive response. The Government and the
State agencies have acted appropriately in this regard. The presence in the House of my party
colleague, the Minister of State, gives me the opportunity to commend him on his reassuring
statements which have helped to restore public confidence in Irish pork.

The impact of a total recall of these products is diminished by the fact that people need to
be exposed to them for 40 years before they develop symptoms. If the quantities of dioxin
build up in a person’s system they may not feel the impact, either immediately or in the long
term, on their own personal health. That is not the issue. A product was found that is a known
contaminant and it should not have been in the food. It affects the quality of our branded
products and our reputation in the world. We must immediately put in place systems that
eliminate this risk and ensure the risk cannot happen in future. Government actions and the
actions of State agencies are dedicated to that and the crisis has been handled well to date.
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There is a job to be done. There are banner headlines on the 24-hour news stations and
foreign newspapers that are now stating toxins have been found in Irish pork products. There
will not be similar headlines in a week or ten days that will state Irish pork products are clear
of toxins. Senator Quinn is correct in stating there is a big selling job to be done by Bord Bia
to restore that international reputation.

The fact we have acted in the way we have and with speed is the best card we can play in
restoring that confidence. As a country committed to agricultural exports of the highest quality,
we can say that we acted appropriately in trying to ensure any contamination which existed is
eliminated from our food chain. We can point to the example of other competing countries in
the food market which have not acted similarly. It may take some time but I am sure the way
in which Irish food products have been viewed in the past can be restored.

Not only is it the worst possible time for pork producers because of the Christmas market
but it is not the best possible time at all for the Irish economy, as we are seeking to restore
our competitive advantage, increase our exports and get more added value from our economy.
The fact we have acted in the way we have should be taken as a mark of confidence. There is
a danger that given the cycle of news events we have received in the past nine months in
particular, we could retreat into a shell, look at the dark side and be despondent and pessimistic.
We should take pride in the fact that we are capable of producing goods of the highest quality.
That is what we are good at, and we must get back into the international market. If and when
occurrences of this type happen, we should take appropriate measures.

We have to isolate this issue but there are lessons that can be learned in bringing a level of
traceability to pork products that currently exists in regard to beef. We must ensure the risk of
dioxins is minimised to the largest possible extent, and that will have ramifications for other
areas of local, national or international policy. For example, should we be encouraging the
creation of incinerators that produce dioxins that may end up in the food chain? These ques-
tions must be asked and I am sure they will be considered in the wider context of a review of
Government policy.

The common view of all within the Chamber is that what can be done is being done. Our
common hope is that Irish pork products can be restored to shop shelves in the quickest
possible time. The Minister of State will get a great deal of support for the actions he has taken
in this regard.

Senator Joe O’Reilly: I ask permission to share a minute of my time with my colleague,
Senator McFadden.

Acting Chairman: Is that agreed? Agreed.

Senator Joe O’Reilly: I join others in welcoming the Minister of State. There are a number
of steps that must be taken as a matter of urgency. They merit repeating, although a number
of them have been in the media over the past few days. As a result of the grave losses that
processors and producers have had to accept, a compensation package must be put in place.
That matter is under negotiation but there is a clear need for it.

It would be welcome to get as much funding as possible from the EU in this respect. I note
that the result of the Lisbon treaty referendum is not helping in this regard. There must be a
compensation package — irrespective of whether it comes from the EU — and the economy
must take this hit if necessary. The people involved could not continue otherwise. A point has
emerged today of banks facilitating both processors and producers over the next week or so,
and this should come about.
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It is crucial to get processing up and running immediately. I and others welcome the Minister
of State’s announcement on organic pig production and the processing thereof. I hope that
within hours we can have a similar announcement for the entire sector. We must get back to
normal very quickly.

The incident is an indictment of our licensing and inspection of food processing facilities.
We must examine this inspection system of food facilities. It is horrendous this processing
system was allowed to operate under the radar and was described in memoranda as a low-level
risk. There had been no scrutiny of the facility in 2008. Immediate action is required.

This was a systems failure and there is no point in saying otherwise. We did not have a better
system of inspection or detection and more consistent monitoring. We have discussed this
matter in the House before as it is in stark contrast with the kind of red tape and almost daily
inspections that ordinary producers go through. It was an horrendous failure in this respect.
Ordinary farmers experience red tape to a prohibitive degree and they must feel so frustrated,
angry and that they are the innocent victims of something over which they had no control.

The question of traceability arises and it is great that there is such a high level of traceability
in the beef sector. I am interested in the response of the Minister of State on this matter, as
we will need a specific and almost renewed charter of traceability criteria, rules and regulations.
There must be a re-evaluation of what we are doing about traceability. We will need aggressive
marketing of Irish products. We know our Irish food is the best but we got horrendous publicity
yesterday on Sky News, whose reporting was very bleak. I hope that can change but we will
need an aggressive marketing programme.

I know the country is in bad shape but we must compensate farmers and processors to help
them cope with the horrendous losses they have experienced. Similarly, we must spend some
money on an initial tranche of advertising to cope with the current difficulty. That would be
money well spent. We spoke about spending money in foreign countries on a different matter
in previous weeks. I am not talking about that but we need effective marketing of our produce
abroad over the next couple of months to get over this difficulty. The problem will be sur-
mounted at that level.

These are the only suggestions I can make in the confines of my time. I will promptly hand
over to my colleague, Senator McFadden.

Senator Nicky McFadden: I thank Senator O’Reilly. Why was the source factory not
inspected and tested for the unlicensed oil and why was the oil unlicensed? The EPA and
Department of Agriculture, Fisheries and Food have both indicated it was not within their
remit to have checked and inspected the oil. To restore confidence we must have answers to
those questions. I read the Minister of State’s speech and cannot see the answers in it. I ask
that the answers be given to the broader public, as it would inspire confidence.

Senator Ned O’Sullivan: Without repeating what everybody else has said, this is a very
important and worrying issue for the country in terms of the overall economy and particularly
for pig producers, processors, factory workers and consumers. I commend Senator O’Reilly on
a very measured contribution and the Opposition, in the main, has been responsible in this
debate, which is very welcome. The matter is too important to play politics with it. I am not
sure I would agree with the Senator that there has been a systems failure. No system is perfect
anywhere in the world and the human condition is fraught with problems and failures. The
matter was handled well and I would not call it a failure but a field test of a system. The backup
and safeguards were present. I commend the Government and the Minister, in particular, as
well as the State agencies concerned, on the prompt manner in which they dealt with the crisis.
They had a tough call to make but made it, for which they must be respected. Initially, my
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view was that the image of Ireland as a producer of clean, high quality foods would be damaged.
However, given the manner in which the matter was handled by the Government and its
agencies, our reputation has been enhanced because one can see how serious we are about
protecting the image of our food. One also sees that we are prepared to announce a total recall
of a product. One must compare this with what happened in Belgium in 1999 when the Belgian
Government and its agencies fiddled around with the problem encountered in that country.
Information was doled out sparingly and the action taken was not as clear-cut or decisive as
that taken here. That puts the matter into proper perspective. It is interesting to note that the
French Minister for agriculture has commended the Government on its handling of the matter.
In addition, the European Commission is clearly satisfied because it issued a welcome statement
within the past hour.

I thank the chief veterinary officer for his good media presentations, with the director of the
Food Safety Authority, which reassured the public. I agree with previous speakers that we
must now go on a PR offensive to rectify the damage caused. I call on the media, in particular
our national broadcaster, RTE, to help us out in dealing with the crisis and to rectify the
damage done by the less than balanced coverage on other television channels. There is an
opportunity for us to do so. In the past I commended the work of Bord Bia but it has much to
do before Christmas. I have no doubt that it will be able for the job.

I was disappointed to learn that organic pigmeat was also being included in the ban. It is a
big disappointment for the Minister of State who has done such tremendous work in promoting
organic food. I can understand the reason — to prove beyond a shadow of a doubt that all
possible dangerous products had been recalled. However, it still presents the organic food
sector with an opportunity to step up to the mark and enjoy an even greater profile. The sector
has grown under the Minister of State’s supervision in recent times and there is still a major
opportunity with the approach of the Christmas market. People will now be looking far more
closely at all of their food products; therefore, the message should be that organic food is of
high quality. Although there was no problem with it, it was recalled to be safer than safe.

One worrying aspect concerns the labelling of so-called Irish food products. Products are
marketed here as being Irish when, in fact, they are not but sourced abroad. If my information
is correct, one of our business people is having it both ways in this respect. They have been
happily importing pork before slicing and vacuum packing it here to market it as an Irish
product. I am told that they are busy telling people that it is not an Irish product and is quite
safe to eat because it is sourced abroad. Talk about having an each-way bet.

Obviously, we have to get processing back on stream again and it should happen before the
end of this week. I welcome the Minister of State’s intended announcement this evening on
the organic sector. I support his efforts to introduce our own testing process shortly.

Senator John Paul Phelan: I welcome the Minister of State. What I have to say will not be
greatly different from what previous speakers have said. I happened to be in London over the
weekend and received a few messages about what happened on Saturday. British television
coverage of the story was the most appalling advertisement for Irish food that one could
imagine. Every hour on the hour, the first item on Sky News was about Irish pork products
being withdrawn from shelves across the world. It was presented in a sensationalist way as an
immediate threat to health because it claimed that all Irish pork products were affected. It will
be difficult to convince shoppers that it is safe to buy Irish pork products in the future. It will
require a lot of investment and effort by those charged with that task. I sincerely wish them
the best of luck in that regard.
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The incident raises a few puzzling questions. I emphatically disagree with those on the other
side of the House who have spoken about the Government’s fast reaction. I have read in a
number of publications that questions were raised about dioxin contamination of Irish pork
last September by a Dutch gelatin producer. That information was passed at the time to the
relevant Irish authorities. The Dutch producer was able to narrow down the inputs and test
them. He found that there was a problem with his Irish inputs and this information was passed
to some of the relevant authorities here. It seems, however, that no action was taken. I may be
wrong and it may be one of those stories one hears——

Deputy Trevor Sargent: That is not true. It was not passed to the Food Safety Authority of
Ireland or the Department.

Senator John Paul Phelan: Perhaps but it is one of the stories I have come across in the past
few days. If it were true, it would put paid to the notion that there was a swift reaction by the
State agencies in this case.

Deputy Trevor Sargent: It is like Hans Christian Andersen.

Senator John Paul Phelan: Other speakers have mentioned the rigorous testing and inspec-
tion procedure to which farmers are subject. It is appalling that the plant in question in Carlow
was not inspected this year. It is strange that pig producers are required to keep feed samples
for six months, yet the testing of these samples by the relevant Government authorities must
have been inadequate. Nonetheless, it is their responsibility to ensure feed inputs meet certain
standards. Why are pig producers keeping such samples if they are not being tested by the
relevant authorities? It must not have happened in this case, given the problems that have
emerged.

The pig sector is the Cinderella of Irish agriculture. The approximately 400 to 500 producers
remaining are on their knees. I join colleagues who have urged that some compensation pack-
age be put in place for them, as well as for pig processors. A number of such businesses are in
serious difficulty, including three in my area in south Kilkenny, in which a number of employees
have been placed on protective notice. Some 300 have been temporarily laid off.

Acting Chairman: The Senator’s time has expired.

Senator John Paul Phelan: The Minister of State and the Department must reach an arrange-
ment with the processors and producers as soon as possible. The sector is in danger of entering
a terminal decline if it is not helped in its greatest hour of need.

Since my time is concluding, I have a final point to make. I do not disagree with Senators
who have referred to the Government’s response in removing all pork products from shelves,
but a question remains, as 90% of that product was unaffected. The PR impact of the complete
removal has been negative globally, if not so much in Ireland. I hope the Minister of State
will respond.

Senator John Ellis: I wish to share time with Senator O’Donovan. Will the Acting Chairman
let me know when I have spoken for three minutes?

Acting Chairman: Is that agreed? Agreed.

Senator John Ellis: I welcome the Minister of State to the House to discuss what may have
been one of the most frightening agricultural crises since the BSE scare. I hope that, by dis-
cussing the matter, the House will not do the food industry unnecessary damage.
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Senator John Paul Phelan: Hear, hear.

Senator John Ellis: That industry is up to scratch in practically every sense of the term. The
problem was not caused by the food. Rather, it was caused by the process through which
products were dried for use as animal feed.

Two or three questions must be pursued vigorously. Why is a recycled oil that is banned in
other countries allowed for use in Irish industry? Derogation was sought, but I hope the Mini-
ster of State and the Department will discover who was the culprit behind the supply of substan-
dard oil. The oil’s usage is a knock-on effect of everyday events in food production. Multi-
nationals have taken control of the entire food industry and are forcing people to produce food
at uneconomical rates. This is the problem. If people are unprepared to pay producers realistic
prices, the latter will not be able to produce. The knock-on effects cross the board. We have
been told that the oil was at a reduced price because it was not up to scratch. According to my
information, some of it should have been destroyed by incineration, not used. This situation
must be examined.

Farmers purchased feed in good faith because it was cheaper than anything else available.
Their margins are being so squeezed by the multinationals, the largest food sellers across
Europe, that they are unable to produce at a realistic price. Until we decide that farmers should
be paid properly, we will continue to encounter such problems. Costs and corners are being
cut, the net result of which equates to people being forced into the actions taken. Multinationals
are taking frightening margins and farmers must realise that, unless everyone involved takes a
stand, nothing will be done. Consumers must stand with farmers and make it clear that multi-
nationals will not be allowed to take criminal margins. Considering the prices paid to primary
producers vis-à-vis what housewives pay in shops, the margins are phenomenal.

Acting Chairman: The Senator has used three minutes.

Senator John Ellis: I hope that immediate action will be taken. To satisfy multinationals,
farmers are being asked to accept prices that are lower than their production costs.

Senator Denis O’Donovan: I welcome the Minister of State to the House. I compliment him
and the Minister for Agriculture, Fisheries and Food, Deputy Smith, on taking effective and
stern action on this major crisis.

The Minister of State’s hope that organic food producers are recognised for their work and
that restrictions on them are lifted as soon as possible is welcome. Organic farming is close to
his heart and is something in which I have developed great faith. Given the increase in the
number of old style country markets in every town in west County Cork, it is evident that
organic farming is on its way back. Unfortunately, its economic viability is not strong and those
farmers have a tough task, but the artisan and slow food industries must be promoted. Were
there ever a catalyst for the promulgation of their types of food product, the current crisis has
pointed us in the right direction. I welcome the fact that they will be set to one side. Sometimes,
they are sneered at by large producers and multinationals, but the general public is rowing
back towards such foodstuffs. This is evident from the crowds that attend markets in Schull,
Skibbereen, Bandon and Kinsale each weekend.

The crisis surprised me. The Department took a hands on approach and the Food Safety
Authority of Ireland, FSA, and other State agencies became involved. However, it is time
for a single food safety authority with ultimate power and responsibility. For example, the
Environmental Protection Agency, EPA, could be doing something while the FSA could be
doing something else. There should be a single food safety authority in respect of all foodstuffs,
from the land to the sea. In line with the old Latin maxim, delegatus non potest delegare, there
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should be no delegation or dereliction of duty. I support the FSA, but it should be the final
arbiter in terms of food. There should be no shilly-shallying or side-stepping by State agencies.

Acting Chairman: The Senator’s time has concluded.

Senator Denis O’Donovan: I compliment the Minister of State and the Department on their
work. We are on the road back from an awful crisis. We will learn from it and the food industry
will become stronger.

Senator Liam Twomey: I wish to share time with Senator Regan. Will the Acting Chairman
stop me after two minutes?

Acting Chairman: Is that agreed? Agreed.

Senator Liam Twomey: I grew up on a pig farm and, during my student days, I worked in
the Henry Denny and Sons bacon factory in Tralee. At the time, standards were so good that
one could eat dinner off the factory floor. In this light, it is surprising that someone was so
sloppy in the manufacture of foodstuffs as to have left us in this crisis.

When the dust settles, we must determine why the system went wrong. We must also ask
hard questions about whether we overcorrected when we pulled all of the products. Instead, a
partial withdrawal and a full release of the results could have been considered, as the pigmeat
industry has been done untold damage. It cannot take such hits. More information on the crisis
and how such crises are dealt with is necessary. The situation is not similar to the BSE scare
or a salmonella infection. The contamination is not as serious as it has been made out to be.
The negative response when the general public reads about it and after certain media outlets
have hammed it up is out of proportion with the reality.

The source to the final product must be examined if we are to determine how the regulations
were broken and how this disaster for the pigmeat industry came about. When the dust settles
and after further inquiries have been made, I would appreciate additional information. I would
like to say more, but time is against me. I hope the House will hear more about this matter.

Senator Eugene Regan: A number of issues arise in respect of this matter, one of which
relates to Members on this side of the House not being obliged to second-guess the Govern-
ment in respect of the action it took with regard to the pigmeat sector. There is also the issue
of compensation. The Taoiseach referred to the EU providing assistance in this regard, but
then it looked bad when the European Commission was obliged to clarify the rules for him.
There are market support measures that can be provided in the form of aids to private storage,
APS. However, the Taoiseach got it wrong in calling on Brussels to provide aid or to subsidise
such aid. The responsibility in this regard is national in nature. The position was the same in
Belgium when a similar food scare occurred some years ago.

The Government must face up to the fact that it will be obliged to compensate those affected
by what has clearly been a failure in the regulation of the sector, particularly in the context of
feed input. There are many controls in place in respect of manufacturers and farmers. However,
it appears that there is a gap in the system of control.

The Minister of State referred to superior traceability for beef. His comments in this regard
were absolutely correct. He also stated that farms where suspect feed was used have been
restricted and that animals from those farms will not be released to the market. The Minister
of State further indicated that there is no requirement for beef to be recalled. Different
responses were required in respect of the two sectors affected by this problem. The traceability
system relating to beef is extremely comprehensive. For example, it has been established that
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since September 3,000 cattle were produced on the 45 farms affected. Much of that beef has
already been consumed. There was a case for the recall of such beef in circumstances where it
could be traced and had not been consumed. If that was done, it would highlight the validity
of our traceability system and a line could be drawn under this matter.

The Minister of State indicated that cattle from these farms are being restricted while further
tests are carried out. A logical extension of that would seem to be that there should be a call-
back in respect of beef which emanated from such farms during the specified period. The
names of the farms involved have not been provided or made public. If the traceability system
is to work, manufacturers and processors should be informed as to the identity of these farms.
Manufacturers and processors have the ability to trace beef back to source and if they can do
so, it will assist them in their dealings with their customers in European markets.

I was informed this morning that Irish beef exporters who supplied products to German
supermarkets were asked to recall and collect the beef on foot of concerns that have arisen.
There is no problem in the beef sector. However, statements were made about tests showing
PCB levels of two to three times above the legal limit. While the benchmark is given as the
extraordinary excess in the case of pork, the figures being provided still look wrong. It is
difficult to explain to supermarkets throughout Europe that there is no difficulty with Irish beef.

The Government must be more precise and clear in how it approaches this issue. The recall
of beef that is still in storage or transit would be a positive development.

Senator Kieran Phelan: I welcome the Minister of State, Deputy Sargent. I also welcome the
opportunity to contribute to the debate on this serious issue that came to light at the weekend
and the information that emerged yesterday regarding PCB found in certain herds of cattle. I
express my distress in respect of this matter and my concern for all parties involved. It is
extremely upsetting that so many families are affected by this crisis with only two weeks to go
until Christmas.

I congratulate the Department of Agriculture, Fisheries and Food, the Minister, Deputy
Smith, the Minister of State, Deputy Sargent, and their officials on moving so speedily to deal
with this matter in conjunction with the Food Safety Authority of Ireland. I have no doubt that
the Ministers and the relevant bodies will work speedily to get the market back on its feet and
to assure the public, at home and abroad, that Irish pork is fit for human consumption and
continues to reach the first-class standard for which it is well known.

The measures we have put in place are an indication of our commitment to the health of
our citizens and the reputation of the agrifood sector. We have acted responsibly at all times
and I am optimistic that the negotiations with the processors and the producers will deliver an
outcome that will facilitate the resumption of slaughtering as a matter of urgency. Such resump-
tion is vital for thousands of employees, producers and processors and is in the national interest.

I greet the up-to-date press release from the European Food Safety Authority, EFSA, with
some relief. The EFSA carried out scientific tests under several different scenarios and dis-
covered that the dioxin contained in Irish pork would not give rise to adverse health effects.

As with all matters relating to the agricultural sector, this issue is close to my heart. I have
been involved in the beef and pig sectors for many years in County Laois and the surrounding
counties, which have a tremendous history of rearing prime stock for breeding and slaughter.
Agriculture is a substantial contributor to GDP. In these tough fiscal times, Ireland, as a small
producing nation, cannot afford to have its pork industry adversely affected for an extended
period. We must get the sector back up and running at the levels of productivity that obtained
prior to the weekend. It must be made clear to consumers that checks will be put in place so
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that there will be no recurrence of the mistake that was made in this instance. The Department
and bodies such as Bord Bia will work tirelessly to regain confidence in the beef and pork
sectors in Ireland.

I welcome the Minister of State’s announcement to the effect that organic pig farmers will
be allowed to return their products to the marketplace. I compliment him, the Minister, Deputy
Smith, and all the team in the Department on the tremendous work they have done in recent
days.

Senator Pearse Doherty: Cuirim fáilte roimh an tAire Stáit. As my party colleague, Deputy
Ferris, stated in respect of the current crisis, the priority now must be to limit the extent of the
damage done to the sector and to protect the many livelihoods and jobs that have been affected.
I spent the past couple of hours in my office trying to deal with pig farmers from County
Donegal whose animals could not be slaughtered today and other individuals who have either
lost their jobs or been laid off on a temporary basis as a result of this crisis. The scale of the
losses incurred by individual pig farmers and suppliers is massive and this issue must be
addressed. Large-scale temporary lay-offs have taken place and it is likely that matters will get
worse if corrective measures are not put in place. That is why it is vital that the processing and
supply of product to shops begin again immediately.

The crisis relating to contaminated produce could not have come at a worse time, particularly
as farmers have already been obliged to cope with steep falls in the prices paid to them by
factories in recent months. Unfortunately, this can be attributed to some degree to the lack of
domestic consumer demand for Irish pork. The position in this regard will not be helped by
current events and it is all the more important, therefore, that the correct measures are taken
quickly to ensure that the sector gets back on track. This also highlights the need to address
various issues relating to the marketing and labelling of Irish pork.

We must consider whether the ban on the slaughter of pigs and the withdrawal of produce
from retailers was an over-reaction to the discovery of the contamination. Professor James
Heffron of University College Cork, a leading expert in this field, stated that if the data collated
by the Food Safety Authority of Ireland prove that the levels of dioxins were within the accept-
able limit, there was no reason the order to withdraw pork products from sale was made.
Professor Heffron stated:

... these dioxins are in the atmosphere anyway and if the amounts likely to have been
consumed in the small number of products that were sold were similar then no harm will
have been done. Indeed from the very moment the measures were announced people were
being advised that there was no need for anyone to be overly concerned and no need for
anyone to seek medical advice. So there was and is no real threat to public health.

The Food Safety Authority themselves have said that, based on previous studies into dioxin
contamination both from food and from the chemical plant explosion in Seveso, the health
risks involved are minimal and will remain minimal even for any person who has consumed
contaminated produce.

The question must be posed as to whether the withdrawal of all pigmeat products was necessary
or, perhaps, a public health warning might have been more appropriate. People could have
been told the facts as known on Sunday morning and the level of risk entailed and advised it
was up to them whether to consume the products affected. While, undoubtedly, this would still
have had a major impact on the sector with presumably a significant number of consumers
opting not to consume pigmeat, it would have lasted only until current stocks had expired and
been replaced. We could then have avoided the massive shock to the sector which we are
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currently experiencing and, in the process, prevented the laying off of so many workers in the
run-up to Christmas and the loss to the farmers, butcher shops and suppliers affected.

An issue arises in respect of traceability. Was there a failure in the system that prevented
the determination of which farms and animals had been contaminated and in tracing the supply
line to the processors involved thus affecting the entire sector? Ought it not to be possible once
it was known which farms had used the feed to then determine exactly where the processing
of contaminated animals took place, what products were affected and to which retailers or
exporters such products had been sent? In that way the remainder of the sector, which is free
from contamination, could have been ring-fenced. Were officials able to establish this and, if
not, why not? If they were able to trace where the feed went and where the contaminated
animals had been slaughtered, why then was it not possible for them to impose more limited
restrictions in this regard?

Another issue that needs to be considered——

An Cathaoirleach: Senator Doherty’s time has expired. There are only three minutes remain-
ing and there is one speaker remaining.

Senator Pearse Doherty: The reason some Irish retailers continued to sell Irish pork products
after the recall on Sunday is that the products were produced in other countries but labelled
as Irish products. If we are to deal effectively with this crisis we need to deal with the issue of
labelling of Irish meats so that consumers are not duped into thinking they are buying Irish
pork when it is imported pork labelled in Ireland.

Senator Terry Leyden: I compliment the Taoiseach, Deputy Cowen, the Minister for Agri-
culture, Fisheries and Food, Deputy Brendan Smith, and the Ministers of State, Deputy Mary
Wallace and Deputy Trevor Sargent, on their work so far. While the decision made on Saturday
was dramatic, any attempt to cover up this situation would have been disastrous. The Govern-
ment showed great leadership in taking this tough decision.

It is clear from the statement read into the record of the House today by Senator Carty that
we have, from a European viewpoint, a clean bill of health, which is vitally important. That is
positive news. The Government must now engage in a public relations exercise internationally.
Money will have to be spent on advertisements on Sky television and CNN and in the Red
tops and other newspapers that have published negative articles in regard to our products. This
will cost us but there is a great deal at stake, including the approximately 6,000 jobs in jeopardy
as a result of this situation.

We must ensure that this does not happen again. It is happening too often. I thought we had
finally dealt with this problem during the BSE crisis some years ago. I was trade Minister at
that time and we had to go abroad and convince other countries that our product was 100%
safe. The Minister of State will make a statement in the next hour or so in respect of organic
pig products, which must be returned to the shelves tomorrow. I appealed in this House this
morning for leadership in terms of our restaurant and self-service catering facility which must
make available to people tomorrow morning sausages, rashers and white and black pudding,
thus proving such products can be consumed and are safe.

I regret what happened at the plant involved, which is a recycling plant and not a food
production plant. I cannot understand why such a plant would be used by beef producers. I am
involved in an organic farm which produces quality products. We are regularly subjected to
on-the-spot inspection by the organic organisation to which we are affiliated. The products we
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use are regularly inspected. While we cannot turn back the clock, we must ensure this is not
allowed to happen again.

Senator John Ellis made a good point in respect of the cost of foodstuffs from abroad,
including soya beans, and the big push in this regard. Years ago, swill was collected from the
hospitals. As far as I recall, this was done on a tender system by big producers. Pigs always
seem to get the worst possible foodstuff and that sector has never been treated respectfully.
What one puts in has a bearing on what one gets out, namely, one must feed quality food to
get quality production. We must all work together to ensure our pig products are returned to
the shelves and marketed internationally. Bord Bia, Enterprise Ireland, the Minister, the
Taoiseach, the President, Senators and Deputies must work together to push our products and
show we have the best food in the world, of which there is no doubt. Nobody has valued food
more than we have. I thank the Leader for arranging this debate.

Senator Paddy Burke: Will additional time be provided to allow other speakers to contribute
to the debate?

An Cathaoirleach: My hands are tied. It is open to the Minister of State to allow the Senator
one minute of his time to make a point. However, he has only five minutes to respond.

Minister of State at the Department of Agriculture, Fisheries and Food (Deputy Trevor
Sargent): I will be doing well to deal in five minutes with the considerable number of contri-
butions from Senators, all of which I appreciate. I will do my best to address the questions
raised. I, too, would like more time to debate this matter but, like the Cathaoirleach, I am
bound by the orders of the House.

Senator Bradford asked if the response to this crisis might have been a bit over the top. The
lessons internationally are that it was not. We know what happens when one tries to offer
caveats in response to situations like this. The Belgians thought they would be able to quietly
deal with their crisis. People are punished if there is a perception that they are in any way
trying to avoid taking hard decisions and that punishment is often worse than the pain of the
initial response. The decision made on Saturday was a painful one. It was one of the most
traumatic days of my political career. The Taoiseach, the Minister and I, with our officials,
were forced to face up to the reality of what had to be done to save this sector and to ensure
Ireland, the food island, restored its reputation.

We are dealing with more than 30 countries. One cannot, when speaking to people in Japan
or Singapore, make anything other than black and white, simple statements. As mentioned
earlier, Sky News was dishonest in its broadcast last night which stated there was a dioxin
problem with beef, given that there had been no confirmation to that effect. We must take on
board the challenge we have been set to rebrand and relaunch Irish food. Bord Bia is already
doing this and the Minister, Deputy Brendan Smith, is ready to travel to those markets on
which we depend and have served well for many years, and will continue to serve into the
future, God willing. Investment will be needed. We have engaged in this regard in discussions
with the Department of Finance and the Taoiseach. The investment called for by Senator
Bradford will be made.

I believe EU money is well justified in this instance. I have for many years insisted that
country of origin labelling be established not alone for beef but for all food products. Given
that we do not have in place a requirement in respect of country of origin labelling, the pork
about which we are speaking is EU pork, and the EU must, therefore, recognise that. The
Commission insisted it regarded Irish pork as EU pork and it must, therefore, respond to this
crisis. I will be arguing strongly in this regard and I hope and expect a good outcome on
the matter.
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Senator Coffey spoke about dioxin testing. Dioxin testing is more complex than PCB testing.
Regardless of where in the world it is done, it takes longer than PCB testing. When in Backwes-
ton I was impressed by the sophistication of the laboratories there. Techniques have been
developed in our laboratories to speed up PCB testing. We have moved from a two and a half
day turn-around to a one day turn-around, which is the norm internationally. When dioxin
testing is up and running, I hope in February, we will have state-of-the-art facilities. Such
testing is expensive, but we have to pay for it. The cost per test for dioxins is between \1,000
and \1,200. As is the case in many areas, prevention is better than cure. We do not want to
have to deal with this type of situation again and, therefore, we need to take whatever steps
are necessary to avoid dioxins getting into the food chain at the start of the process.

Senator Paddy Burke: Was the cost involved the reason testing was not carried out?

Deputy Trevor Sargent: No, absolutely not. We have been testing, and paying for it, and we
have been happy to do so because we need those tests. I am simply giving Members this
information because I am being absolutely honest with them to ensure they are not under any
illusion as to what is involved. It is well worth the money involved. Our laboratories are sophis-
ticated in dealing with everything other than dioxins, but because dioxins require particular
conditions for testing, a state-of-the-art facility is required for such testing, which we are cur-
rently accrediting. It is unfortunate it is not accredited at this point.

I agree with Senator Carty that the Taoiseach played a decisive role in dealing with this
matter. I compliment him on that, given that his hands-on role was essential in bringing together
the Departments of Health and Children, Agriculture, Fisheries and Food, Finance, Foreign
Affairs and Enterprise, Trade and Employment, which needed to be brought together to work
closely with each other and they must continue to do so.

Senators Carty, O’Sullivan, Doherty and others mentioned that a producer who had argued
that the products were Irish suddenly turned around and said they were not Irish to try to
maintain an element of the market. I hope that kind of cynicism can be seen for what it is. It
highlights the campaign for country of origin labelling which we need to succeed.

Senator Quinn cited important examples from his international experience. I agree with him
that this is not just about the organic producer by a long shot. As was stated by Senators
O’Donovan and others, the organic producer has had to jump over many more hurdles than
the conventional producer. They are not allowed to use GM feed, regardless of the price, or
many other products, and they have to pay to ensure the quality of their product. Because of
the certification that applies to their products, they are able to get them back on the market
because they have got guarantees that other producers cannot give. The majority of producers
should follow hot on their heels in getting back into the market because they have nothing to
fear and there is no question of contamination. That applies to artisan producers and the wider
sector. The Minister, Deputy Smith, is not here because he is fully engaged in discussions to
get that process under way.

Senators mentioned the need for a blitz in marketing, which I take on board. I heard Joe
Duffy on his “Lifeline” programme say that he is prepared to eat bacon and to urge everybody
to eat it. Perhaps he and a few others can get around the table and give a high profile example
by highlighting what is safe, enjoyable and the best of Irish food.

An Cathaoirleach: I must ask the Minister of State to conclude.

Deputy Trevor Sargent: I will have to wrap up even though I have much more to say. Many
Senators raised points and I would like to respond to each of them.
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I agree with Senator Boyle’s comment that there is an issue in terms of our waste facilities
and we need to ensure we do not add to dioxin burden. However, we should understand and
spread the message that we have the lowest dioxin burden in this country because of our
traditional location and because we have not had dioxin creating technologies here. It is ironic
that we have a dioxin problem because, traditionally, we are one of the lowest dioxin level
countries in the world. I hope that will continue to be the case.

Criminal Law (Admissibility of Evidence) Bill 2008: Order for Second Stage.

Bill entitled an Act to revise in part the law of evidence in criminal proceedings and for
that purpose to abolish the exclusionary rule and to amend the Garda Sı́ochána Act 2005.

Senator Eugene Regan: I move: “That Second Stage be taken now.”

Question put and agreed to.

Criminal Law (Admissibility of Evidence) Bill 2008: Second Stage.

Senator Eugene Regan: I move: “That the Bill be now read a Second Time.”

I welcome the Minister to the House and I appreciate his presence. This is a Bill to refine
the law of evidence. I preface my introduction of the Bill by stating that Fine Gael is fully
committed to upholding respect for human rights and fundamental freedoms. That is one of
the reasons we have been forceful in trying to ensure that the bodies and authorities in this
country which are mandated to uphold human rights here are properly funded. We believe in
a just society, an education system and social supports which give young people a chance in
life and ensure that the preconditions exist which would prevent them from, or at least give no
encouragement in, going down the route of a life of crime. We believe in a prison system that
is fit for purpose and provides the necessary rehabilitation, drug treatment and educational
programmes that give people a second chance and encourages them not to reoffend.

We also believe in effective policing, an effective prosecution system and a criminal justice
system that guarantees a fair trial to the accused. This Bill is introduced in that context. It is
grounded on considerations of the rights of the accused, the rights of the victims of crime,
society’s interest in the effective prosecution of criminals and public confidence in the admini-
stration of justice. The Government’s programme provides for addressing this issue of the
exclusionary rule.

As regards what is that rule, it is a judge-made rule which deems evidence that is obtained
improperly or illegally, in particular where it is obtained contrary to some constitutional right,
is automatically deemed inadmissible. Regardless of the seriousness of the crime, there is a
rigidity in this rule, which means that prosecutions are impeded and, in many cases, cannot
proceed. In simple terms, I would call it dismissal of a case on the grounds of a technicality
because of this automatic exclusion, even where the breach is, in many cases, not intentional
and not that serious.

The basis for this Bill is also grounded on the fact that we are out of line with other common
law jurisdictions, including the United Kingdom, Canada, Australia, New Zealand and even
the United States, which originally had a rigid rule regarding this issue of admissibility of
illegally or improperly obtained evidence.

This issue has been aired in the courts and various issues have been raised about this rule.
One is that it can be argued that the rule, in its current form, is contrary to the European
Convention on Human Rights. In a recent High Court case, the judge considered that a rule
providing for the automatic exclusion of evidence obtained in consequence of any mistake that
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infringes any constitutional right of an accused may be incompatible with Ireland’s obligations
to provide, for both the accused and the community, a fair disposal of criminal charges. The
rule is anachronistic. It is potentially incompatible with the European Convention on Human
Rights and it is out of line with jurisprudence in other common law jurisdictions. Moreover, it
is a rule that is not mandated by the Constitution.

The case law in our courts has varied over time but there is a view that the rigidity of that
rule should apply. I attended a criminal law seminar on Saturday and conflicting views were
expressed as to whether the exclusionary rule should be amended. It has been the subject of
debate by the balance of the criminal law review group, which also expressed different views.
The merit of changing the role was acknowledged but there is some dispute about how that is
done. I will return to that point later.

A substantial volume of criminal cases are reduced to arguments of procedure and not sub-
stance. The focus in so many criminal indictments is an attempt by the accused to assert the
rights arising from those breaches. They tend to get elevated to the status of a breach of
constitutional right.

The textbook of Peter Charlton and Paul Anthony McDermott states: “In consequence, the
rules of substantive criminal law have been either ignored or overlooked in favour of this
process.” The right of the accused to have evidence excluded is elevated to an absolute right
without other considerations. The same textbook points out that Article 40.3.1° of the Consti-
tution refers to protecting the personal rights of the citizen, as far as practicable, and protecting
those personal rights as best it may from unjust attack.

There is a reference to a judgment of the Supreme Court, which states that this implies
circumstances in which the State may have to balance its protection of the rights as against
other obligations arising, having regard to the common good. In a recent case the High Court
made a point that is common jurisprudence, namely, that none of the personal rights of a
citizen was unlimited. The decision of the Oireachtas on the reconciliation of the exercise of
personal rights with the common good should prevail unless it was oppressive to some or all
the citizens and unless there was no reasonable proportion between the benefit which the
legislation would confer on the citizen, or a substantial body of them, and the interference with
the personal rights of the citizen.

The justification for the rigid exclusionary rule is to prevent and minimise abuses by the
police or to discipline or penalise it in some way for the breaches arising. The reality is that all
we are doing is penalising society and the accused who may be the subject of the criminal
offence in question. We have a Garda Ombudsman Commission and procedures are in place.
We have learned a lot about how much Garda discipline and behaviour can deteriorate.
However, lessons have been learned and we have established the procedures now in terms of
the necessary oversight and discipline. It is no longer valid to use that as a reason to have this
rigid rule.

It is beyond question that there is a constitutional right to a fair trial. It is part of our
constitutional provisions and it is also part of the European Convention on Human Rights to
which the State subscribes. There is no question that if there are flagrant violations of funda-
mental rights without any excusing circumstances that can undermine the administration of
justice. However, it is also the case that if an accused is released without the hearing of the
evidence, without the opportunity for a jury to consider the evidence or for the judge to give
the necessary directions which can ensure there is a fair trial, that also brings into disrepute
the administration of justice. That happens frequently and it is a deterrent, as shown by the
examples we have of where that occurs and the cases where the Director of Public Prosecutions
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may be deterred from taking cases because of some procedural flaw in the collection and
prosecution of a case. In the People (DPP) v. Joseph Dillon it emerged that during the arrest
of a person involved in drug dealing a garda answered the accused’s mobile telephone when it
rang and linked up with and subsequently arrested the person at the other end of the telephone
for drug dealing. That was found to be a legal interception under the Interception of Postal
Packets and Telecommunications Messages (Regulation) Act. Those types of perverse results
can arise from the application of this rule.

To deal with the elements that are necessary to ensure that this is correct, there needs to be
a balancing rule and it should be put on a statutory basis as that would bring us into line with
the law as is applicable in other jurisdictions and with the European Convention on Human
Rights.

The question then is how we do it. It has been suggested that it may be done by referendum
or in ordinary legislation. I believe it can be done by the latter method. The Supreme Court
has not had the opportunity to deal with this type of legislation nor deemed it unconstitutional.
The Oireachtas passes legislation with some regularity on the rules of evidence. It is not correct
to say that where the Supreme Court deals with issues touching on the Constitution that always
creates a constitutional rule which is immune from being the subject of legislation.

The Supreme Court would apply two tests to the legislation. Article 38.1 states: “No person
shall be tried on any criminal charge save in due course of law” and Article 40.3.1° states: “The
State guarantees in its laws to respect, and, as far as practicable, by its laws to defend and
vindicate the personal rights of the citizen.” I suggest that the safeguards in the Bill ensure
that the legislation is compatible with those two provisions. If there is any doubt as to the
constitutionality of the legislation it will be referred to the Supreme Court and to the President
under Article 26 of the Constitution.

Senator Maurice Cummins: I second the Second Reading of the Bill. I pay tribute to my
party colleague, Senator Regan, who drafted the Bill. It is in the best traditions of this House
that Members submit Private Members’ Bills. This Bill is timely and relevant.

Senator Regan introduced the Bill to end the practice of criminals avoiding convictions due
to a technicality arising from outdated rules of evidence. The Bill will end the practice whereby
evidence obtained improperly or illegally by the Garda Sı́ochána is automatically excluded
from criminal trials. The purpose of the Bill is to abolish the rules of evidence otherwise known
as the exclusionary rule. It provides that evidence obtained by some mistake or oversight by
An Garda Sı́ochána is automatically deemed inadmissible in trials. The Bill proposes that
admissible or improperly or illegally obtained evidence is decided on the basis of balancing the
interests and rights of the accused with the constitutional rights of the victims of crime, the
public interest in the prosecution of crime and public confidence in the administration of justice.
As it stands, the exclusionary rule stipulates that evidence obtained by a mistake of one kind
or another by members of An Garda Sı́ochána which may have the effect of infringing a
constitutional right of an accused individual is automatically deemed inadmissible and excluded
from court proceedings. Due to the automatic exclusion of such evidence, many cases, ranging
from drink driving cases to more serious ones, are dismissed on what is generally termed “a
technicality”. This prevents the effective prosecution of criminals and certainly destroys public
confidence in the criminal law system. Public confidence is the key in that there must be public
confidence in our laws and in their administration. Too often, cases involving drink driving and
more serious cases have been deemed inadmissible on the basis of technicalities.

To formulate a rule of exclusion based on a mere accident deprives the jury of the ability to
decide the guilt or innocence of the accused fairly on the basis of all the relevant evidence.
The Bill places the rule of the admissibility of evidence improperly or illegally obtained on a
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statutory basis and brings it into line with that applicable in other common law jurisdictions,
as outlined by Senator Regan. It is not the function of the criminal courts to discipline police
officers by the exclusion of evidence. As was pointed out, there are mechanisms for dealing
with this that involve other agencies, including the Garda Ombudsman Commission, and the
Minister for Justice, Equality and Law Reform.

Crime is rife in Ireland today and the sophistication of crime lords is making it increasingly
difficult to ensure the effective prosecution of crime. The enactment of Senator Regan’s Bill
will go some way towards ensuring the effective prosecution of criminals while, at the same
time, balancing the interests of the accused with those of the victim and society in general.

Minister for Justice, Equality and Law Reform (Deputy Dermot Ahern): I thank Senators
Regan and Cummins for raising this issue.

The aim of the Bill before us is to revise the law of evidence in criminal proceedings. Its
particular target is the exclusionary rule of evidence as enunciated by the Supreme Court in its
1990 judgment in the People v. Kenny. There is no doubt but that the impact of the Kenny
judgment on criminal trials has been profound. While it is not appropriate for me as a member
of the Executive to make any comment on the decisions of the Judiciary, I note that Mr. Justice
Charleton said in respect of the Cash case of 27 March 2007 that “the entire focus is on the
accused and his rights; the right of the community to live safely has receded out of view.”

The operation of the rule affects not only the ability of the State to sustain prosecutions but
also decisions to prosecute in the first instance. I agree that some relaxation of the rule needs
to be considered and, therefore, I have some sympathy for the sentiments in this Bill. As
Senator Regan stated, this view is reflected in An Agreed Programme for Government. I refer
to the relaxation of the rule because I do not believe anyone would argue that all evidence
should be admissible irrespective of how it was obtained. An exclusionary rule of evidence is
now a feature of most common law countries and many civil law countries, and public debate
centres on the scope of the rule rather than on the need for it. It is in this context that I
welcome this Bill as a contribution to the ongoing debate on this issue. However, agreeing that
the rule requires change is the easy part; it is a little more difficult to determine how that
change is to be brought about.

Before commenting on the course of action proposed by this Bill or its detail, it would be
useful to set out briefly how the current state of the law has come about. The origin of the rule
has a direct bearing on how it might be changed. The rule in its current form was set out by
the Supreme Court in the case of the People v. O’Brien in 1965. The facts of that case, a
larceny case, are well known. The evidence against the two accused was obtained on foot of a
search warrant which contained an error in respect of the address to be searched. The warrant
referred to “118 Cashel Road, Crumlin” rather than “118 Captain’s Road, Crumlin”, a minor
error that appeared to go unnoticed by the gardaı́ executing the warrant. The rule applied by
the Supreme Court in concluding that the evidence obtained on foot of the warrant had been
properly admitted was that evidence obtained as a result of the conscious and deliberate
violation of the accused’s constitutional rights is not admissible as evidence, unless there are
extraordinary excusing circumstances. This remains the case today.

The Kenny case in 1990 gave us the present interpretation of the words “conscious and
deliberate”. That interpretation is at the core of the debate on this rule. This case, like the
O’Brien case, also concerned the lawfulness of a search conducted on the basis of an invalid
warrant. The error in this case was on the part of a peace commissioner. In the Kenny case,
the Supreme Court held that the words “conscious and deliberate” qualified the actions of the
garda rather than his state of mind in respect of the lawfulness of the search.
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The court based its interpretation of the rule on the constitutional obligation on the State to
defend and, as far as practicable, vindicate the personal rights of citizens and on the consti-
tutional right to a trial in due course of law. Therefore, the rule in its current form appears to
be constitutionally based.

The Bill before us this evening seeks to abolish this rule and replace it with a statutory rule.
Sections 3, 4 and 5 of the Bill, in particular, appear to be premised on the proposition that it
is possible to modify by statute the principle enunciated by the Supreme Court in the Kenny
case. I am advised that such a course of action is constitutionally very doubtful. We must bear
in mind that the provisions of the Constitution may be amended only by means of a decision
of the people in a referendum.

As the House will be aware, this issue was very helpfully examined by the Balance in the
Criminal Law Review Group established by my predecessor and chaired by Dr. Gerard Hogan,
senior counsel. Its report was probably the first document I read when I took office in this
Ministry. The chairman dissented on the question of amending the rule in any way but the
remainder of the group took a cautious view in regard to how the issue should be addressed.
The majority indicated they would wish to see circumstances in which “the court would have
a discretion to admit unconstitutionally obtained evidence or not, having regard to the totality
of the circumstances and in particular the rights of the victim.” Essentially, the group recom-
mended that, initially at least, the powers vested in the Director of Public Prosecutions under
the Criminal Justice Act 2006 should be utilised, where appropriate, to refer the question back
to the Supreme Court. Prior to the coming into force of section 21 of the 2006 Act on 1 August
2006, the director did not have any legal avenue to have the issue revisited by the Supreme
Court. That section inserts a new section 34 in the Criminal Procedure Act 1967, which now
provides such an avenue. A decision of a trial judge to exclude evidence on the basis of the
decision in the Kenny case may now, in the event of an acquittal, be the subject of a reference
to the Supreme Court. The decision as to whether such a referral should be made is a matter
solely for the Director of Public Prosecutions.

I understand the sense of frustration that prompted this Bill. However, it is my firm view
that, before this House embarks on a constitutionally suspect course of action, other options
should be exhausted. In particular, time should be allowed for the counter arguments to the
Kenny case to be ventilated before the Supreme Court in a suitable case. I believe there are
strong arguments in favour of a recalibration of the exclusionary rule, including the failure of
the rule to allow the trial judge to weigh the public interest in ensuring that constitutional
rights are protected by the agents of the State as against the public interest, in ensuring that
crime is detected and punished and that the constitutional rights of victims are vindicated by
the courts. This is a compelling argument for a relaxation of the rule, as is the failure of the
rule to take into account whether the defect that occurred was caused by factors outside the
control of the Garda Sı́ochána and whether its members acted in good faith. A further argu-
ment is that the consequences flowing from the application of the rule, the unjust acquittal of
the accused, is often out of all proportion to the trivial nature of the breach of the accused’s
rights in the first instance.

In setting out these arguments against the rule as interpreted in the Kenny case, it is not my
intention to diminish the principles underpinning the rule. Clearly, breaches of the consti-
tutional rights of the accused must be treated seriously and sloppy police practices must not be
tolerated. It is my view however, that a modified rule which would encompass a “good faith”
exception or which would allow the trial judge to weigh the rights of the community at large
and that of the victim against the rights of the accused, would continue to ensure that the
guaranteed rights of the accused are treated seriously. It must also be recalled that changes in
the operational practices of the Garda Sı́ochána such as the video-recording of interviews
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with suspects and, of course, as Senator Regan said, the establishment of the Garda Sı́ochána
Ombudsman Commission, make the strict exclusionary rule less relevant as a protection against
sloppy police work. As I said, my preference is that time be allowed for these arguments to be
ventilated before the Supreme Court in a suitable case. I made my views in this regard known,
in July this year, to the Attorney General who, I understand, in the context of the statutory
consultations which take place from time to time between the Attorney General and the Direc-
tor of Public Prosecutions, DPP, and permitted by section 2(6) of the Prosecution of Offences
Act 1974, raised this matter in September.

I understand that the DPP is very conscious of the benefits of identifying cases in which the
scope of the decision in the Kenny case can be argued so as to clarify the circumstances in
which the rule applies. While the lodging of an appeal in any individual case is, of course, solely
a matter for the DPP and appeals can take some time to be heard and adjudicated on, I believe
this course of action should be allowed time to come to fruition. In the event that the arguments
are put to the Supreme Court and it takes the opportunity to reaffirm the court’s analysis in
the Kenny case, we will need to think again and look at other options.

I have focused thus far on the overall aim of the Bill which, as I said, is constitutionally
doubtful. There are, however, numerous defects in the drafting of the Bill which, were it not
for this fundamental flaw, would make it unacceptable.

Section 2 defines “improperly or illegally obtained evidence” as evidence which is obtained
by the Garda or other law enforcement agency in a manner which breaches an accused’s rights
which exist under or derive from common law, statutory criminal law or the Constitution. The
section fails to distinguish between illegally obtained evidence and unconstitutionally obtained
evidence. The strict exclusionary rule as enunciated in the Kenny case applies only to unconsti-
tutionally obtained evidence — if unlawfully obtained evidence does not fall to be excluded
under the Kenny test, the court has the discretion whether to allow the evidence to be admitted.

Section 3 seeks to abolish the exclusionary rule “whereby improperly or illegally obtained
evidence, which may amount to a breach of the constitutional rights of the accused, is automati-
cally excluded from criminal proceedings”. This is not an accurate reflection of the exclusionary
rule as enunciated in the Kenny case and applied by the courts. As I stated, unlawfully obtained
evidence is admitted at the discretion of the courts. In circumstances where the court finds that
evidence has been obtained in breach of the constitutional rights of the accused, the evidence
may be admitted if the court considers that extraordinary excusing circumstances exist. While
it is the case, as I have outlined, that the rule as set out by our courts is strict, it is not so strict
as to require the automatic exclusion of evidence.

Section 4 requires the court, when determining the admissibility of improperly or illegally
obtained evidence in criminal proceedings, to conduct a balancing exercise as between the
rights of the accused, the constitutional rights of the victim of crime, including the right to life,
bodily integrity and property, the public interest in the prosecution of crime and the public
interest in the administration of justice. The section specifically provides for the constitutional
rights of the victim but does not specify similar rights for the accused. This is a serious omission.
Any attempt to modify the exclusionary rule must recognise the constitutional rights of the
accused.

Section 5 presents a number of difficulties. For example, paragraph (c) suggests that the
seriousness of the crime with which the accused is charged is an appropriate factor to be taken
into account by the court in determining the admissibility of evidence obtained illegally or
improperly. In differentiating between crimes of varying severity, this paragraph appears to
conflict with Article 40.1 of the Constitution which guarantees that “All citizens shall, as human
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persons, be held equal before the law.” Indeed, such a provision could arguably encourage
double standards by the Garda in gathering evidence.

Section 6 provides that where it has been found that evidence was improperly or illegally
obtained by a member of the Garda Sı́ochána, a court may, where it is appropriate, refer the
matter for investigation to the Garda Sı́ochána Ombudsman Commission. I am doubtful about
the usefulness of this proposal. The Ombudsman Commission already has, under section 102(4)
of the Garda Sı́ochána Act 2005, a discretionary power to investigate any matter that appears
to indicate that a garda may have either committed an offence or behaved in a manner that
would justify disciplinary proceedings. A complaint is not needed. Second, the Minister of the
day can also refer any such matter to the commission.

These are just some of the difficulties with the Bill as drafted. They by no means constitute
a complete list. To sum up, this Bill is based on a very shaky premise, that legislation can
abolish a rule derived from the Constitution. My strong advice is that this is constitutionally
suspect. In view of this, I am inclined to wait to see whether the new legal avenue opened up
by the Criminal Justice Act 2006 will allow the counter arguments to the Kenny judgment to
be ventilated before the Supreme Court.

I urge Senators to oppose this Bill, but I genuinely accept the sentiment and the bona fides
under which Senator Regan brought it forward.

Senator Ivana Bacik: I propose, with the leave of the House, to share time with Senator
Norris, who will take one minute at the end of my speech.

First, as a practising criminal barrister who has argued some of these issues before the courts,
I declare my interest in this. I welcome the opportunity to argue in this debate and I welcome
the Minister. While the Bill may appear somewhat technical in terms of its subject matter, this
is a very important issue, as other speakers said. Indeed, there is an ongoing debate, as Senator
Regan said, among criminal practitioners in particular and among those with an interest in the
criminal justice system, about the nature of the exclusionary rule. I spoke at conferences on
this issue. A seminar was held at the weekend in Trinity College Law School on the criminal
justice system and recent developments, at which the exclusionary rule was discussed — Senator
Regan referred to the fact that I was one of its organisers.

The balance in the criminal law review group in March 2007, to which the Minister and
Senator Regan referred, took a comprehensive look at the working of the rule. I am grateful
to Senator Regan for raising the issue, but I cannot support his Bill. I share the Minister’s
views on the flaws in drafting of the Bill. However, there are a number of other fundamental
points and I will make those.

As the Minister said and the balance in the criminal law review group made clear, this Bill
would be unconstitutional. Not alone did the chair of the review group, Dr. Gerard Hogan,
dissent from the majority on the exclusionary rule and take the view that any legislative
approach to change it would be unconstitutional, the majority of the group took the view that
a “full frontal” assault through legislation on the exclusionary rule “would be likely to be held
to be unconstitutional”. I am quoting from page 162 of the report.

The Supreme Court is due to revisit this issue in the appeal of the Cash case, already referred
to. That is the judgment in DPP (Walsh) v. Cash, a High Court judgment given by Mr. Justice
Charlton on 28 March 2007. A Supreme Court appeal due is in that regard. To go to the
substance of the Bill, it is too absolutist in its tone and mistakes the current rule. This is an
exclusionary rule, as set out in The People v. O’Brien, as modified in The People v. Kenny,
but not, as the Bill states, a rule that operates automatically to exclude in all circumstances.
The Kenny case, although it has been construed as being utterly strict, allows for modification.
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[Senator Ivana Bacik.]

I am indebted to Dr. Yvonne Daly of Dublin City University, who delivered a very useful
paper on this at the weekend seminar. As she pointed out and as the Minister said in his
speech, the discretionary rule as adopted in the O’Brien case and later in the Kenny case allows
a judge, where evidence has been obtained illegally, to take into account varying issues when
determining its admissibility. A different and stricter rule applies to unconstitutionally obtained
evidence. Any evidence obtained in breach of constitutional rights must be excluded, unless it
can be shown there were extraordinary excusing circumstances in existence. Even in its stricter
sense, therefore, it is not an absolute rule.

The courts have modified the rules somewhat over the years. Both the case of DPP v. Buck
in 2002 and the case this year of DPP v. A.D., in which Mr. Justice Finnegan made a judgment
in the Court of Criminal Appeal, show that where there has been a breach — in both cases a
solicitor had not been obtained for an accused under detention and being interviewed in a
Garda station — there must be a causative link between the breach of constitutional rights and
the making of the incriminating statement for the statement to be excluded. Therefore, there
are modifications to the rule.

The case of Dillon, which is usually cited by those seeking to overturn or abolish the
exclusionary rule, has been widely misinterpreted. I reread the judgment made by Mr. Justice
Hardiman of 20 December 2002 again today. Senator Regan gave the facts of this case already.
The Dillon case turned on the fact that gardaı́ in intercepting a phone call — as found by the
Court of Criminal Appeal — were carrying out the offence of interception as defined in section
98 of the Postal and Telecommunications Act 1983. Gardaı́ were carrying out an illegal action
in intercepting the phone call. The Court of Criminal Appeal therefore found the evidence
obtained through that interception could only be admissible if there were extraordinary excus-
ing circumstances because not alone was it an illegal interception, it also amounted to a breach
of the constitutional right of privacy.

However, the Court of Criminal Appeal said it could not decide the issue whether there
were extraordinary excusing circumstances because the trial judge had found that the act of
the garda taking the phone call had not amounted to interception under the 1983 Act. That
may sound highly technical, but it was not as clear cut a case as the court simply saying this
was unconstitutionally obtained evidence and therefore could not be admitted. There were a
number of steps that could have been taken and the evidence could have been admitted at trial
had the trial judge found that the evidence was obtained either through illegal or unconsti-
tutional means. The other issue to note about the Dillon case is that the sentence had already
been served by the accused. The Court of Criminal Appeal mentioned this at the end.

With regard to the proposed Bill, one would be very wary of taking on a Bill that is consti-
tutionally suspect or that purports to abolish outright a rule that has been developed and
refined by the courts and that is more nuanced than is often understood. Also, while much has
been said about the way in which the rule operates here — it is more absolute than in other
common law jurisdictions — it must be said that in Ireland we have a much more absolute
position on the other side of the scale also, in that we allow people to be convicted on the
basis of secret evidence, the evidence of informers and the opinions of chief superintendents,
particularly in the Special Criminal Court.

Balance in the criminal law does not always go the one way. I am of the view that the rights
of victims should be given greater priority within our criminal justice system and there has
been a move towards that generally, but in the context of the exclusionary rule, I would have
to agree with Dr. Gerard Hogan, the chair of the balance in the criminal law review group,
when he points out that the rule was developed not just to discipline gardaı́ or stop them from
abusing their powers, but to protect the constitutional rights of individuals. He points out that
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the development of the exclusionary rule has been the logical corollary of a series of inter-
locking constitutional provisions. If we value the fundamental protections in our Constitution,
we cannot seek to abolish or undermine so thoroughly this rule.

Senator David Norris: I welcome the Minister and welcome the introduction of this Bill. It
is important the Seanad plays its role in introducing legislation. When I introduced a Bill some
four years ago, that was very unusual, but we have had a flurry of Bills introduced in the House
and this shows political energy. While I compliment Senator Regan on introducing the Bill, the
Minister was persuasive when he listed five principle sections of the legislation he felt did not
meet the strict requirements of legislation because they were flawed in one way or another,
either because of legal technicalities or constitutional matters.

The reason I asked for a minute of Senator Bacik’s time was because I am concerned about
this. First, it is a question of professional standards. I do not believe an amendment to the
legislation should be used to excuse a lack of professional standards on the part of gardaı́. If
they made a mistake, that is fine and they must live with it. It is important to establish pro-
fessionalism, and not just in this country. For example, in the OJ Simpson case, the chain of
custody of the evidence was impugned. That was a mistake and it was quite right it was
highlighted.

I feel the old saw — I am not sure whether this saw comes from European, American,
British, European or Irish law — “The fruit of the rotten tree is always suspect” is right. If it
is a rotten tree, its fruit should be suspect, subject to the kind of considerations that were put
on the record so ably by Senator Bacik.

One of the issues that would concern me in particular is not telephone bugging. My telephone
has been bugged, but it was impossible to do anything about it at that stage. I asked Mary
Robinson to get involved, but I lived with it. There is something much worse than telephone
bugging. It should be remembered we collaborated with the Americans during the rendition
period. They, our democratic allies, extracted information from people under torture. The
information obtained was found to be so rotten and lousy, it was unusable in most instances.
The obtaining of it was a violation of decency. Evidence extracted under torture should never
be allowed. Although the British claimed they did not participate actively in this practice, they
were perfectly happy to use the fruit of the rotten tree. I never want to see that happen in
this jurisdiction.

Senator Denis O’Donovan: I welcome the Minister to the House and welcome the introduc-
tion of the Bill by Senator Regan. Before I move from the analogy of Senator Norris concerning
the fruit of the rotten tree, I wish to say that from my limited knowledge of horticulture, rotten
trees bear no fruit and should be avoided.

Senator David Norris: On a point of information, from my extensive arboricultural and horti-
cultural experience, I had a lemon tree in Cyprus that was rotten. My vine is rotten also, but
they both produced fruit.

Senator Denis O’Donovan: The fruit must be rotten, so.

Senator David Norris: Of course it is; that is the point.

Senator Denis O’Donovan: I compliment Senator Regan on the personal effort he has put
into this Bill. The Minister was complimentary in acknowledging the thrust of what the Senator
is endeavouring to achieve through the Bill and I am glad he will now have a close look at the
issue to see what can be achieved. I accept the point made by the Minister and by the committee
chaired by Dr. Gerard Hogan who is probably the main constitutional lawyer in the country.

1003



Criminal Law (Admissibility of 10 December 2008. Evidence) Bill 2008: Second Stage

[Senator Denis O’Donovan.]

It appears that among the legal eagles there is a doubt whether legislation per se can overturn
or uproot a constitutional rule of evidence that has evolved since approximately 1965.

I commend Members of the Opposition, such as Senator Regan, who introduce Bills in the
House. Back in 1996 when the current Ceann Comhairle, Deputy John O’Donoghue, was in
Opposition, he produced a Bill that was not accepted by the Minister of the time, Nora Owen.
However, within 12 months or less, the coalition Government revisited the issue and the upshot
was the creation of the Criminal Assets Bureau. Deputy O’Donoghue would probably claim
his prints are on that particular legislation. I have no doubt, therefore, that when this issue is
revisited, that Senator Regan will be able to claim he, by bringing this Bill before the House,
introduced a springboard or catalyst to move the issue forward. This must be acknowledged
and appreciated.

However, if one considers this rule’s history, and I am inclined to bow to the strong know-
ledge evinced in this regard by my colleague, Senator Bacik, it is certain that legislation intro-
duced by the Oireachtas on a rule that has evolved through the courts all the way to the
Supreme Court cannot of itself reverse the Supreme Court’s thinking. As the Minister noted,
my fear is that were such a Bill simply passed in the Oireachtas, the constitutionality of which
inevitably would be tested in the courts, it might simply be thrown back in Members’ faces,
which would put back by another decade the work Senator Regan and others are trying to do.

Nevertheless, I am greatly interested in the remarks of the High Court judge last year in a
case that may end up in the Supreme Court. Senator Bacik mentioned its name which now
evades me.

Senator Ivana Bacik: The DPP (Walsh) v. Cash case.

Senator Denis O’Donovan: I thank the Senator. My understanding of the judge’s remarks,
when put in layperson’s terms, is that he was deeply concerned that a balance on this rule was
not being achieved. In other words, he expressed a strong view in this case and regardless of
whether one can call it obiter dictum, any view of an eminent judge in this regard must be
taken on board.

I also was interested to note the Director of Public Prosecutions and Attorney General are
putting their heads together and may be considering possible other test cases that could be
taken before the courts. While I do not believe the Kenny judgment will be completely
reversed, it certainly can be ameliorated — “watered down” would be the wrong term — and
the legislation subsequently could be applied. I believe that Members are treading on difficult
ground in that the Oireachtas is being asked by simple legislation to overturn and reverse the
Kenny decision which has evolved and has been supported.

Nevertheless, the thrust of what Senator Regan is doing under this Bill appears to be going
in the right direction. Undoubtedly, in many serious cases, including some involving murder or
drugs trafficking, for whatever constitutional or other reason, when evidence sometimes is
stumbled upon, such cases are being thrown out by way of a technicality. I have been a practis-
ing solicitor for many years and when I started out in the late 1970s and early 1980s, if a
defendant was up for an offence such as drunk driving, which now is a serious offence, or for
having bald tyres and the incorrect townland name was put on the summons, the case would
be thrown out. However, matters have changed arising from jurisprudence, thinking by lawyers
and changes in laws, including the famous case of Duggan v. Evans. Thereafter, if the townland
in which the defendant lived was spelled incorrectly or his or her car registration was spelled
as HIN 242 instead of HIN 224, this was deemed to be technical. In other words, the Duggan
v. Evans case had huge positive repercussions in the operation of the District Courts because
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simple frivolous mistakes could be amended. A superintendent or the prosecution in the form
of the State solicitor could ask the court to make such an amendment. Apparently this cannot
be done in this case.

Given my position in the House as Government spokesman, I will oppose and vote against
the Second Reading of the Bill. Nevertheless, I record my admiration for what Senator Regan
has done. This issue cannot be ignored and Members do so at their peril. This matter must be
seriously considered, whether through constitutional means, better jurisprudence or better laws.

Senator Dominic Hannigan: I welcome the Minister to the House. I commend the Fine Gael
Senators on introducing this Bill to the House. It shows their concern for the criminal justice
system and their knowledge that it is facing incredible pressures at every level. The Labour
Party supports their well-intentioned motives which are firmly directed at improving the lot of
the innocent in society and the victims of crime. While I wish to address specific aspects of the
Bill in the broader context of crime and safety in our communities, I wish to discuss the Bill’s
contents first.

Elements of this Bill are indisputable. For example, it is indisputable that Members’ responsi-
bility as legislators centres firmly on the victims of crime and not the criminal. This Bill rightly
addresses the potential for a public crisis of confidence in our judicial system should criminals
and those who prey on innocent members of society continue to exploit the system through
technicalities and bureaucratic red tape. There is much Members can debate in this Bill. For
instance, while the Labour Party Members commend the well-intentioned motives of the Bill,
they suggest there may be other more appropriate ways that could be used to ameliorate the
current position.

Undoubtedly, the exclusionary rule can hurt victims, marginalise the innocent and embolden
criminals. Undoubtedly, it is undesirable that Irish law is out of step with so many other coun-
tries. It is at the root of this discord that I find cause to have concern for the direction in which
this Bill would take us. The exclusionary rule came about from a judicial ruling which has since
caused or contributed to the collapse of numerous trials that might otherwise have been able
to continue, some of which have been mentioned by other Members during the debate.
However, there is a danger that this Bill simply will swap one form of judicial activism for
another by bestowing discretionary powers on a judge who may or may not deem evidence
admissible in court.

The Bill sets out a number of criteria for the examination of evidence that previously might
have fallen under the exclusionary rule. These include whether the obtaining of the evidence
was a mere mistake as opposed to a deliberate violation of rights; whether the breach was
serious or merely technical in nature; the seriousness of the alleged crime committed; and the
effect on the administration of justice of including or excluding the evidence. While there are
other criteria, those four examples provide a clear picture of the kind of territory to which this
Bill would take us. While it is inexcusable that important trials are being hamstrung and are in
danger of collapse by virtue of the exclusionary rule, the criteria for the inclusion of evidence,
as outlined in this Bill, are not the answer.

Although I agree that this aspect of the criminal law mechanism requires reform, outsourcing
discretionary powers of interpretation, literally on a case by case basis, is not an appropriate
response. If enacted, such a Bill doubtless would present a brand new set of challenges and
delays. Who is to say these criteria for inclusion could not be challenged, thereby setting back
countless trials and leaving us with an equally flawed variation of the same system? If the
criteria cannot be challenged, should Members not be at least slightly uncomfortable with the
provision of such broad discretionary powers?
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[Senator Dominic Hannigan.]

It is questionable whether a top-down approach as outlined in this Bill will redress the
fundamental problem of crime in our society. While we must address imbalance in the judicial
scales in our courts, first it is essential to get the balance right on the streets. The Bill implies
the Garda is under pressure, the victim of too much bureaucracy, and struggles to do its job,
and I absolutely agree. While judicial reform is vital, the way to redress the broader issues of
making our country safer is not by tinkering at the top but by investing on the ground.
Resources must be refocused at street level. In recent weeks Members have seen the spectacle
of members of the Garda assaulted and badly beaten on the streets of towns such as Clonmel
as well as the capital city. How can one expect optimal performance from those on the ground
while the Government resolutely fails to provide the necessary investment in front-line police
services?

At local level, the Garda must be supported and facilitated in its efforts to reassert its affinity
and connection with regional communities. However, any local newspaper from anywhere will
contain stories of petty crime, vandalism, violence and intimidation. These are not the horrific
stories that are published in the Sunday newspapers or that are reported on RTE’s “Six One
News”. However, they occur in every town and village and such incidents cause enormous
concern and unease among local residents.

6 o’clock

Rectifying the absence of sufficient numbers of gardaı́ surely is a first step towards addressing
such issues and the provision of proper facilities for gardaı́ within their local community also
is vital. That is why previous commitments on Garda stations need to be honoured. For

instance, the failure of the Minister to provide new accommodation in places like
Laytown, where premises have been promised on numerous occasions in the past,
will not help policing in that area. Neither will the policy of opening Garda

stations for only short periods during the day, particularly in commuter towns such as
Dunboyne, from where people work in the capital for most of the day and, as a result, rarely
get the chance to visit the Garda station. We need to start from the bottom up, rather than
from the top down.

The Bill before the House rightly points out that Ireland is out of step with other countries
on the issue of admissible evidence. However, Ireland is also at odds with international best
practice in other areas where my party thinks reform is needed sooner, such as specialist drugs
courts to tackle the resurgent illegal drug crisis and legislation on joy-riding which affects many
communities, not only across Dublin but across other cities and towns also. We need such
legislation sooner than perhaps legislation such as that outlined in this Bill.

If we invest in the frontline, we will rebalance the burden of fear from the innocent law-
abiding member of society to the drug-pusher, the joy-rider, the gang and the murderer. We
must push forward a rational and coherent system of justice and policing in order that those
who display a disregard for the innocent in society can be dealt with quickly, efficiently and to
the full extent of the law.

I commend Fine Gael’s commitment to solution-based politics. Fianna Fáil promised us zero
tolerance, but what we got was zero action and zero competence. It is incumbent on us all to
work together to put forward a coherent and strategic set of proposals, fit for purpose and fit
for a modern Ireland. We welcome the opportunity today to have this debate, although we
regret we cannot support the Bill.

Senator Jim Walsh: Cuirim fáilte roimh an Aire Stáit go dtı́ an Teach um thráthnóna chun
an Bille tábhachtach seo a phlé. I listened with interest to the debate and, in particular, to
the contribution of the Minister, Deputy Dermot Ahern, on the legislation which is before
the House.
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I note that the Kenny judgment has had a fairly profound impact on the administration of
the justice system but the Minister’s quotation from Mr. Justice Charlton was fairly pertinent.
It states,“the entire focus is on the accused and his rights; the rights of the community to live
safely has receded out of view”. Many of us in this House would share those sentiments. Over
the years we have had many debates on the criminal justice system and there is a strong sense,
which I would certainly have detected among Members and which is also evident among the
public, that there is a need for rebalancing in terms of where we have gone with the criminal
justice system.

Obviously, nobody wants to encounter situations where there has been a travesty within the
system where innocent people are found guilty and are incarcerated. Therefore, the rights of
those who come before the courts must be vindicated. However, the public, and indeed victims,
often feel their human rights are not up in lights, not to mention getting equal recognition
within the legal system.

We have seen many examples of people being released from prosecution on technicalities,
which is neither desirable nor acceptable. In this instance, there is a clear distinction between
constitutional rights which are enshrined by the people in the document which governs all of
our laws and to which all laws are subject, and that is appropriate and as it should be. However,
if we roll back where we stand with criminality, there is a real need to ensure that people who
engage in such activity must face the rigours of the law and must, where they have been heavily
involved in serious crime, pay due recompense to society for those crimes.

Even in minor areas of law I have seen solicitors who can cleverly and intelligently use
mechanisms, and perhaps contradictions, within the law to have clients exonerated or released
from facing sentences or fines. From speaking to many in the legal profession, I am aware that
there are certain judges who indulge this. I can understand, if one is on the bench for a number
of hours hearing all these hard cases, that when somebody engages one’s intellect on different
points of law it must be tempting to engage in the process. However, doing so has sometimes
given rise to public confidence in the system being put at risk. It can also be soul-destroying to
gardaı́ who perhaps have put much time, effort and energy into preparing and compiling evi-
dence and presenting their cases to find that on a technicality they are thrown out, despite all
of their hard work. To some extent, that makes a mockery of the system.

This Bill seeks to abolish the exclusionary rule of evidence in criminal proceedings, and
particularly where that would be obtained in contravention of an accused’s constitutional right.
I think it is accepted by all that such is not feasible and is not desirable without looking to a
change in the Constitution, and the people deciding on that.

I have met people, even in recent times, who have been engaged as witnesses in serious
criminal cases who subsequently said to me that they came away totally disillusioned, having
spent a number of days listening to the cases in the Circuit Court. They said it was like a game
being played out between lawyers and had nothing to do with the administration of justice.
Senior members of the legal profession have also said to me that if one wants justice, one
should not go to court — that is not what it is about. It is about the interpretation of the law
and that is all one will get. Perhaps we need to examine that.

The Minister of State, Deputy Barry Andrews, who is a eminent member of the legal pro-
fession, would probably have a more educated view on the matter than I have. I wonder
whether our common law system, with its adversarial approach, is as good as the French model
which is based on a more inquisitorial approach.

I have been a long-time critic of the exorbitant and unjustified legal fees, which do much to
bring the entire system into disrepute. I am amazed the issue has not been tackled by some
Government and, more vigorously, by the Competition Authority. I know there is a report on
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competition within the legal profession which has not been acted on yet by Government but
there is a need to do that.

There is also a need for a judicial council, although I know work is being done in that area.
Nobody in a Republic should be above the law. In other jurisdictions there is peer account-
ability. It is essential that the separation of powers of the Judiciary from the Executive be
maintained and undiluted, but that does not mean people should not be accountable to a body
of their own peers, and that needs to be done.

Members of this House spent long hours over weeks and months on the Judge Curtin case.
That case involved a judge charged with an offence which was not pursued on the basis of a
technicality — a wrong date on a warrant. That is the kind of technicality which we should be
trying to eradicate from the system.

On the Kenny judgment, this comes back again to judges’ interpretation of the Supreme
Court decision. The strict interpretation does not seem to distinguish between genuine errors
in the collection of evidence and the state of mind of the Garda in question. These dis-
tinguishing issues should be part of the adjudication of a lower court. While I agree with the
report of the review group that any legislation introduced to overcome or abolish the Kenny
judgment would be unconstitutional, it is essential for the sake of public confidence in the
effective and fair administration of justice that the exploitation of legal technicalities is
prevented. The spirit of the Bill proceeds in that direction and we should attempt to resolve
the problem either through a constitutional referendum or in legislation.

Senator Liam Twomey: As someone with no legal training, I will have to stick with the plain
English school of thought. I was fascinated by the arguments made by Senators who have
expertise in this area. The problem remains, however, that people are not satisfied the courts
are acting properly. I would have liked solutions from the Minister but he seems to prefer
doing nothing until the Kenny judgment is tested in the Supreme Court. If a constitutional
issue arises, we will already be holding one referendum at some stage in 2009 and could hold
a second referendum on the same day.

When members of the medical profession are presented with a problem, we do not go into
a room to argue about it or say we have an idea what could happen but the patient will die.
We try to get to the nub of the problem. I do not see that attitude from the Government in
terms of presenting legislation to this House. In recent years, a number of changes have been
made in the area of criminal law. The former Minister for Justice, Equality and Law Reform,
Michael McDowell, was constantly bringing legislation before the Dáil. It was almost impossible
to keep up with him because he rammed Bills through at an unbelievable rate. Has the Minister
plans to bring legislation before the Seanad to address some of the problems he identified
earlier? Can we amend legislation or is a referendum necessary? It is important we get this
right.

We could discuss these matters for hours on end but our voters are being driven crazy by the
low level harassment they are experiencing in their communities. People are creating trouble in
housing estates throughout the country. I have experienced incidents in which people have
driven up to my house only to turn around as soon as they saw me. Organised crime has gone
completely out of control over the past decade. All the people want are solutions to their
concerns. They do not want us to waffle about judgments and constitutional issues. That should
be the basis our discussion.

Does the Minister intend to introduce legislation in this area? He identified the mistakes but
has he plans to address them? Is he prepared to act on constitutional issues? The law reform
group which considered this issue has not stated that matters should be left as they are. It
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acknowledged that something can be done. I would like to learn whether a solution is possible
because this debate seems to concern the process rather than the facts. Court cases often
contain a certain element of pantomime and grandstanding. Perhaps the process is emphasised
because the facts are not crystal clear. Spurious arguments can be made to sow doubt and
win cases.

This legislation was introduced in the spirit of protecting citizens. Ordinary citizens and
victims are not getting a fair deal in our courts at present and the criminals are making a
mockery of the justice system. It is believed that those who have no interest in society are able
to manipulate the law to their own ends. We should not be complacent when we hear people
speak of vigilantism or taking the law into their own hands because I can see their frustration.

We should decide whether changes can be made to legislation to address these problems and
weigh up the pros and cons of making constitutional changes. We do not need another review
group. I ask the Minister of State to indicate whether he is prepared to act.

Senator Dan Boyle: I compliment Senator Regan on producing this Bill. As someone who
has introduced Bills in both Houses, I recognise that legislation should come from Members
on all sides. It is regrettable that the majority of legislation we pass comes from the Govern-
ment. In drafting this Bill, the Senator has made the case for investigating this area. The
Minister indicated the issues arising are being considered on an ongoing basis and he hopes to
test the current legislation in this regard. He is prepared also to introduce amending legislation
if it becomes necessary to do so.

I would diverge from Senator Regan on the text of the Bill, however. It appears to come
from the perspective that if only everyone was on our side, we would get everything right. We
took a similar approach with the Lisbon treaty by believing that if we had changed the rules
on how the people should have been informed, we would have got the right answer.

Crime is obviously a cause of concern for the public. It is important to address the issue of
jurisprudence to ensure society and the rights of the accused are protected. One of the central
problems of the Bill is the impression it gives that evidence is proof. Evidence can become
proof if it is accepted by a judge and jury, but it is only part of the background story and
extenuating circumstances that may be used to prove a point. If a conviction ensues, the evi-
dence is genuine but if the evidence is flawed in terms of how it is obtained or its consti-
tutionality, it undermines the process. There is a need to be careful in how we proceed down
this road. We must ensure public concerns are addressed and that the justice system is fair to
all our citizens. One of the possible consequences of rushing into legislation like this —
although not necessarily this Bill — is to condone sloppy practices in judicial and legal enforce-
ment. That point has been already made by Senator Norris in this debate. On those grounds
we must move very slowly.

The idea of common and constitutional law is that it is not created in an instant; it is not
reactive. The examples cited relating to our last Minister for Justice, Equality and Law Reform
show that we should not legislate on such a basis. I was a Member of a Dáil that saw significant
pieces of legislation being presented in draft form which were dissimilar in form and content
from what was eventually agreed by both Houses of the Oireachtas. It was legislation on the
hoof that we could be coming back to time and again.

Senator Liam Twomey: The legislation was guillotined.

Senator Dan Boyle: It was more like a machete taken to legislation going through the House.
That is another argument. This is the reason we must be slow, careful and cautious about
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legislation of this type. Public concern about serious crime must be addressed and we should
have confidence in our system of law enforcement and judicial behaviour.

Unfortunately, there have been incidents where there has been a propensity to take short-
cuts, although they have been small in scale and have been responded to by the formation of
bodies such as the Office of the Garda Ombudsman. There has been a willingness to create
what is being presented as evidence to secure particular convictions that have not been evi-
denced and are certainly not in proof. They have been unfortunate in compromising people in
being convicted for crimes with which they probably were not involved.

It is not enough to have a suspicion or vague hope in that regard. In a democratic system
we need both a constitutional and legal basis which allows people to go through our legal
system and be sure they are being judged on the basis of properly obtained proof that would
secure a sound conviction.

That is not what Senator Regan is trying to achieve in his Bill. He speaks of technicalities,
different interpretation and looking at some of the more obvious issues coming through the
system such as wrong dates or addresses. There may be some classes of case, such as drink-
driving, that are relevant because of badly drafted legislation. That last instance is one of the
reasons we should move very slowly in this area.

The Bill has been produced with the best intentions but I am most concerned about having
the Bill challenged by the President through the Council of State to test its constitutionality.
To even suggest this in a debate in the Houses of the Oireachtas is constitutionally unsound in
itself. It is a decision for the President to convene the Council of State and such a call would
be made as appropriate. To suggest an issue might be open to a debate on constitutionality is
not for any debate in this House or any piece of legislation presented to the House.

I welcome the tabling of the Bill and accept its good intentions. I accept much of what it is
trying to achieve will be addressed in future legislation. This Bill, as it is framed, is not the
vehicle to do so and the contribution made by the Minister this evening gave us sufficient
grounds for us not to allow the Bill proceed to Committee Stage.

Senator Paul Coghlan: I welcome the Minister of State, Deputy Barry Andrews, to the
House. Senator Regan deserves great credit from all of us for having drafted this legislation.
As a layman I know nothing of the niceties of criminal law but as legislators all of us are
concerned with the greater good and protection of society. It is our prime duty.

Given our spiralling crime rate and increasing gun culture, as evidenced by too many appal-
ling and tragic happenings, particularly in our cities, this Bill must be welcomed. The Bill, as
the memorandum makes clear, proposes to abolish the rule of evidence which has become
known as the exclusionary rule. That is a judge-made rule, as Senator Regan has already told
us, which has the effect of ruling out evidence offered in a criminal trial which may have been
obtained by a mistake of one kind or another by members of An Garda Sı́ochána or other law
enforcement agencies. It may have the effect of infringing a constitutional right of an accused.
I hasten to add that nobody wants to infringe anybody’s constitutional rights.

Any breach of procedure by the gardaı́ or an investigatory agency is regarded as an infringe-
ment of the accused’s constitutional rights. As a result of this many serious cases are dismissed
on what can best be described as a technicality. Unfortunately this prevents the effective pros-
ecution of crime and is destroying public confidence in our criminal law system. How often do
we hear complaints from members of the public of cases that fail or fall for what is often
correctly seen as a frivolous reason?
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We should not consider the rights of the accused as being absolute to the detriment of the
rights of the victims of crime. We must redress this imbalance, as the Bill does, and there
should be a general welcome for this Bill. It is timely if not greatly overdue. It is interesting to
note that our rule excluding some evidence is not in line with that of other common law
jurisdictions, including Britain, Canada, Australia, New Zealand and perhaps some others, such
as some American states.

The European Convention on Human Rights does not require the exclusion of such evidence.
What is required is that an accused is assured of a fair trial. It could be argued that the
exclusionary rule is incompatible with our obligations under the European Convention on
Human Rights, which include that the right to life should be protected by law, as well as the
right to liberty and the security of the person. As a result of the Supreme Court decision in
the People v. Kenny 1990, it was decided that all or any evidence improperly or illegally
obtained should be excluded.

That was my belief but I found it interesting to hear the Minister for Justice, Equality and
Law Reform, Deputy Dermot Ahern, and Senator Ivana Bacik, as well as the Minister of State
present — all notable legal brains — arguing about exceptions. As a layman I was not aware
of these. Perhaps there is some further tweaking that could make this perfect if it is not quite
there yet. They welcomed this debate, as Senator Walsh and others have.

We are concerned about fundamental rights and human freedom and nobody wants to see
them infringed. We must insist on an effective prosecution system for the good of our society.
Public confidence in the administration of justice must be paramount and a judge and jury
should be allowed to hear evidence. We need a balancing rule, as this Bill would provide for.
We must not tie the hands of the State or a judge, although this is what we are currently doing.

Good faith exceptions should be allowed, although the Minister stressed that we do not want
sloppy police work. Senator Norris spoke on that and we heartily agree. The evidence should
be tested, following the direction of the judge to the jury. This would be the right course. How
this should be addressed and tied up in the correct legal terms is something to which I do not
have the answer.

I found it interesting to listen to many of the contributions. There is a general welcome on
both sides of the House for the Bill, although I know the Minister of State is arguing that it
cannot be accepted just now. An appeal case awaiting hearing before the Supreme Court could
have a bearing in this respect, and hopefully that is not too far distant. Perhaps following that
case, the matter could be re-addressed, if it cannot go beyond this evening’s debate. Some of
the Government side’s quibbling is understandable and I do not want to rule it out because I
am a layman. However, perhaps we could allow the Bill to go to Committee Stage with the
Government’s position being reserved. While the timing could be left to the Government,
appropriate changes could be made by way of Government amendments on Committee Stage.
I strongly recommend that course because, as legislators, we are concerned by the greater good
and the protection of society. That is our primary duty.

Senator Joe O’Toole: Like other speakers, I compliment Senator Regan on bringing forward
this legislation, which touches a nerve that definitely needs to be addressed. I accept his point
that there is a huge demand for this kind of legislation. I would not question his objectives for
one moment, but I have significant difficulties with parts of it. I would like to see the Bill going
to Committee Stage where it could be amended. That would meet the needs both of the Mini-
ster and Senator Regan in dealing with the relevant issues. I am uncomfortable with some
aspects of the Bill. Perhaps in an old-fashioned way, I still believe it is better for 99 guilty
people to go free rather than have one innocent person imprisoned. There is not much demand
for that viewpoint at the moment and I can see why, given the significant levels of crime.
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Nonetheless, issues have been raised by Senator Regan which do not cut across my idea of the
basic principles of law and constitutional rights. One, for instance, is where the Garda — not
improperly, but through properly established surveillance — comes across information or hears
conversations, which would be useful if introduced as evidence afterwards. I think there would
be no objection to the Bill dealing with that issue, but it does not do so. That is a matter of
concern. I am talking in particular about a situation where the Garda properly obtains authority
to intercept telephone or other communications and in the course of that comes across certain
conversations which would be useful as evidence. In that situation, it should be allowed because
it does not contravene the laws of hearsay. Those laws are complex but the problem arises
when people use the evidence to back up something said by a third party who is not present.
Using evidence which is put together in that way to convict somebody in court would not be a
breach of the laws of evidence. It seems to be a sensible thing to do.

Senator Regan has touched on items where it would be reasonable for the courts to draw
conclusions from certain actions or information being brought forth. I am uncomfortable with
the idea of using what the Senator describes as improperly or illegally obtained evidence. In
light of all we have seen in Donegal and elsewhere, I am uncomfortable with that, although I
do not question the reasons given by the Senator for putting forward that proposition. I am
worried about it nonetheless because, at the very least, it could allow for sloppy Garda behav-
iour. It could even support corrupt Garda activity, although Senator Regan would never have
envisaged that.

I support his point about obtaining evidence as the result of a mere mistake or oversight, as
opposed to a deliberate and conscious violation. The issue of a writ being 24 hours out of date,
for example, should be dealt with in a sensible and practical way, as Senator Regan has outlined
in section 5. I can see how it could be included in a Government Bill or could be accepted by
the Government with minor amendments.

It is absolutely right for us to address these issues, but I would like to tease them out further
on Committee Stage. I would like to see the Minister arguing over the Bill point by point. I
would like to hear the various views involved and in that way we could strengthen the law. It
is incontrovertible that the general population is uneasy with the way things are currently
operating. We cannot blame the courts because they implement what we decide, although we
often ignore that fact. We have regular debates during which Senators discuss the fact that
judges do not hand down mandatory sentences for drug offences, despite the fact that we
inserted three conditions in the legislation before the mandatory sentence can be applied. We
do this all the time and, as politicians, we get away with it. Generally speaking, the Judiciary
implements the law as they are given it. If we are not happy with the outcomes, we need to
change the law. That is why Senator Regan’s proposal is an important step. It is an important
part of the discussion which we must address. I would like the House to go through the Bill
section by section. The Government side should be prepared to support this as far as Commit-
tee Stage and then let people put up or shut up. Senators can put forward their views and table
amendments to make the desired changes, thus moving forward the legislation.

I compliment Senator Regan on the work he has put into this legislation. It was interesting
to hear Senator Boyle bemoaning the fact that such a large percentage of legislation comes
from the Government. I nearly fell off my chair with laughter when I heard that because,
having been sitting here for almost 20 years, I know it is extraordinarily difficult to get legis-
lation through the House which is proposed by the Opposition. Senator Boyle is right, however,
in saying that Governments should examine legislation, such as the Bill before us, and ask
whether there is a need to address the issues. Nobody would deny that. The Government
should also decide whether it agrees with the points articulated in the legislation. It is unusual
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to find people 100% in agreement, but the logical next step is to take what is there and build
on it, or alternatively reject it and start again. If a Senator has gone to the trouble of bringing
a Private Members’ Bill before the House, which raises issues of public concern, we should
deal with it. In that regard, I compliment Senator Regan. Although some work remains to be
done on the Bill, this is, nevertheless, an important debate.

Senator Joe O’Reilly: I join with others in congratulating Senator Regan on bringing this
legislation before the House. It is a good use of the Seanad and his role as a legislator. We are
fortunate to have someone like him to handle this. As an eminent senior counsel, he has a
particular knowledge of the area. As a practising public representative, he has an appreciation
of the implications for the people of this legal anomaly. I congratulate him on this achievement.

While people may quibble about the detail, no one can dispute the merit of the Bill’s funda-
mental point or the quality of the legislation. Senator Regan would be the first to accept
amendments and to consider the legislation on Committee Stage with other Senators. He has
done well in introducing the Bill and deserves our warmest congratulations.

Under the Kenny judgment in the Supreme Court, the exclusionary rule effectively means
that a minor mistake or technical error made by a garda in the presentation of a case will end
the trial in question and discredit all of the evidence. It is important to state that Senator Regan
is attempting to modify the exclusionary rule to allow for judicial discretion. As such, a judge
could weigh up the prosecuting garda’s error and make a judgment. He or she would either
accept the bona fides of the evidence and let it go to the jury or disallow it. Senator Regan is
careful to enshrine in the legislation the fact that it would be a judicial function. It is a reason-
able proposition because the judge would be in a position to weigh the community and public
interests with the accused’s constitutional rights. While it is critical that those rights reign
supreme, they must be balanced with the rights of the victims and everyone else concerned.

Senator Regan would be at the vanguard of those who would say that evidence obtained by
improper means, such as duress, brutality and so on, would not be admissible. If the mistake
fell in that sphere, the evidence would not be admissible. The Bill is a bona fide attempt to
remove a difficulty in the operation of the courts and the search for justice. In light of the
People v. O’Brien, a case cited in the Bill’s explanatory memorandum, the acceptance that
discretion should be exercised is clear. If a mistake is a technicality or a minor error, there is
no logic in letting it stand before a prosecution.

I appeal to the Minister of State to see reason. What Senator Regan is attempting to achieve
through the Bill is a noble and worthy objective, given the lawlessness that is sadly a feature
of contemporary society. Given our acceptance of the fact that the legislation would achieve
the objective and our preparedness to consider the Bill on Committee Stage, the Minister of
State should be reasonable and allow it to pass Second Stage.

To take practical examples, we all read our local newspapers. The provincial press has a
good tradition of reporting the courts with significant detail. Every Senator knows of someone
who, after putting lives at risk through his or her drunken driving, has the case against him or
her dismissed because a letter was missing from an address or some other incidental matter,
the reason for which is normally the accused. In one of the cases cited in the explanatory
memorandum, someone in possession of heroin, possibly for resale purposes, got off on a
technicality because his mobile telephone call was intercepted by a garda.

We must protect against an abuse of the law and anything less than complete adherence to
the constitutional rights of the accused should be out the window. However, we must create a
situation in which courts can be efficient, justice can be done, the rights of victims and innocent
bystanders can be preserved and community interest in the rule of law can be maintained. We
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need a functional court system that responds to society’s needs, allows victims to plea for justice
and protects the constitutional rights of the accused.

This is precisely what the Private Members’ Bill seeks. Senator Regan seeks to abolish the
exclusionary rule in its pure form and to replace it with judicial discretion, which would evaluate
the reasons for errors and whether they are genuine or represent infringements of constitutional
rights. Senator Regan would be the first to declare that evidence gained through a consti-
tutional infringement should be thrown out. However, evidence affected by a garda’s technical
error should be admitted. If there is a problem in Garda practices, it would be a matter for the
relevant garda and his or her superiors or for the Garda Ombudsman. It is not sufficient reason
to allow someone who is clearly guilty to walk out of a court, nor is it sufficient reason to send
alleged victims out of courts frustrated by the law, disgruntled and under the belief that justice
has not been done.

I commend Senator Regan on this groundbreaking legislation. He has done the House much
service and has an acute awareness of what we should be doing, namely, implementing reforma-
tive legislation. If accepted, albeit with modifications, the Senator’s Bill would make the courts
more efficient and help the rule of law and justice to be achieved. By any hierarchy of values,
these objectives have a nobility that is beyond question.

I appeal to the Minister of State, who is a good listener, to accept the merit of the legislation
and to rise above the narrow political concerns that occupy us at times, particularly in this
Chamber. He should accept the worthiness of the Bill and allow it to pass on to Committee
Stage.

Senator Eugene Regan: Will the Leas-Chathaoirleach inform me when I have used up three
minutes, as I intend to adjourn the debate at that point?

An Leas-Chathaoirleach: Yes.

Senator Eugene Regan: I welcome the Minister for Justice, Equality and Law Reform’s
attendance and his acknowledgement of the problem. He stated that, “a modified rule which
would encompass a ‘good faith’ exception or which would allow the trial judge to weigh the
rights of the community at large and that of the victim against the rights of the accused, would
continue to ensure that the guaranteed rights of the accused are treated seriously”. These
are the Bill’s sentiments. It is well-grounded and many Senators have referred to the need
for legislation.

7 o’clock

I take on board the constructive criticism offered in respect of specific provisions of the Bill.
However, I would not accept all of that criticism. The Minister proposed that we should wait
until this matter is adjudicated upon on the basis of the appeal provisions of the Criminal

Justice Act 2006. The report of the balance in the criminal law review group was
published in March 2007 and, in that context, I am of the view that we should
legislate in respect of this matter. If doubts arise in respect of such legislation,

there is a mechanism by which these can be dealt with. However, there is a presumption that
legislation passed by the Oireachtas is constitutional. Concerns arose in the past to the effect
that legislation relating to the Criminal Assets Bureau might not be valid or that certain other
legislative measures might not withstand a constitutional challenge in the Supreme Court. The
Bill before the House is well drafted, provides the necessary safeguards and ultimately gives
wide discretion to the courts in passing judgment on the admissibility of evidence of the type
at issue. On that basis, I will conclude my remarks and propose that the debate on the legis-
lation be adjourned.
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An Leas-Chathaoirleach: Is that agreed?

Senator Jim Walsh: No.

Question put: “That the debate be adjourned.”

Senator Donie Cassidy: A Chathaoirleach, the information on the screen is different from
that read out.

Senators: The information on the screen is wrong.

Senator Dan Boyle: The Cathaoirleach has called it right.

Senator Diarmuid Wilson: On a point of information——

An Cathaoirleach: I call Senator Wilson, whom I can hear and see, on a point of information.

Senator David Norris: We understand the Cathaoirleach is also able to speak.

Senator Diarmuid Wilson: The information on the screen is correct.

An Cathaoirleach: This is a serious matter. I call Senator Wilson.

Senator Diarmuid Wilson: The information on the screen is correct but what the Cathaoir-
leach read out is incorrect, with respect.

An Cathaoirleach: The information on the screen is incorrect.

Senator David Norris: We accept the Cathaoirleach’s version.

An Cathaoirleach: The question is, “That the debate be adjourned.” A vote on the matter
has been called by Senator Walsh.

Senator Dan Boyle: The Opposition is seeking an adjournment of the Second Stage debate.

Senator Frances Fitzgerald: That is correct. We asked the Government to support the
adjournment of the Second Stage debate.

Senator Dan Boyle: The information on the screen suggests the Opposition is being asked
to vote against adjourning the debate.

Senator Frances Fitzgerald: No. The question is, “That the debate be adjourned”, in response
to which we will say “Tá”.

Senator Liam Twomey: We will have to have a school of play on English.

Senator Dan Boyle: The information on the screen was incorrect.

Senator Frances Fitzgerald: We want the debate to be adjourned. The information is correct.

Senator Dan Boyle: The information on the screen would have required the Opposition to
vote against having the debate adjourned.

An Cathaoirleach: I want to clarify the matter. Having read the information again, Senator
Wilson is correct.
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Senator Diarmuid Wilson: There was a conflict between the information on the screen and
what the Cathaoirleach read out, with respect.

An Cathaoirleach: I will correct that now. I will wait until the information on the screen has
been corrected before doing so.

Senator David Norris: The Cathaoirleach has the authority to suspend the House until this
mess is cleared up. This is a farce. Tá Gaeilge mhaith agam agus blas álainn, dı́lis, Protastúnach
agam. I can say that to the soldiers of destiny.

(Interruptions).

Senator David Norris: It is six more words than Members on the Government side have.

An Cathaoirleach: Members should speak through the Chair. The question is that the debate
on Second Stage of the Criminal Law (Admissibility of Evidence) Bill 2008 be adjourned and
on that question a division has been challenged. The Tellers are, Tá, Senators Maurice
Cummins and Eugene Regan, Nı́l, Senators Diarmuid Wilson and Déirdre de Búrca.

The Seanad divided: Tá, 13; Nı́l, 32.

Tá

Bradford, Paul.
Burke, Paddy.
Buttimer, Jerry.
Coghlan, Paul.
Cummins, Maurice.
Donohoe, Paschal.
Fitzgerald, Frances.

Nı́l

Boyle, Dan.
Brady, Martin.
Butler, Larry.
Callanan, Peter.
Callely, Ivor.
Cannon, Ciaran.
Carty, John.
Cassidy, Donie.
Corrigan, Maria.
Daly, Mark.
de Búrca, Déirdre.
Doherty, Pearse.
Ellis, John.
Feeney, Geraldine.
Glynn, Camillus.
Hanafin, John.

Tellers: Tá, Senators Maurice Cummins and Eugene Regan; Nı́l, Senators Déirdre de Búrca
and Diarmuid Wilson.

Question declared lost.

An Cathaoirleach: I am now required to——
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Ó Domhnaill, Brian.
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Senator Eugene Regan: On a point of order, I take it two minutes remain of the time allo-
cated for Second Stage and that I have two minutes to conclude. The taking of the Adjourn-
ment Matters has not been agreed.

Senator David Norris: It has not been agreed.

Senator Eugene Regan: Therefore, there is some time remaining in the time allocated for
this matter.

An Cathaoirleach: The order of the House was that the Bill was to be completed by 7 p.m.
and it is now 7.12 p.m.

Senator Eugene Regan: Very good.

An Cathaoirleach: The question is: “That the Bill be now read a Second Time” and on that
question a division has been challenged.

Senator Paul Coghlan: No, the only challenge was the adjournment of the debate.

Senator David Norris: When was the Bill challenged?

An Cathaoirleach: Is Second Stage agreed?

Senator Donie Cassidy: No.

An Cathaoirleach: The question is: “That the Bill be now read a Second Time” and on that
question a division has been challenged. Those in favour say “Tá”.

Senators: Tá.

An Cathaoirleach: Those against say “Nı́l”.

Senators: Nı́l.

Senator Jerry Buttimer: The Senators opposite are all here today.

An Cathaoirleach: The question is lost.

Senator Nicky McFadden: Vótail.

An Cathaoirleach: The question is lost. I ask the Leader when it is proposed to sit again.

Senator Eugene Regan: A vote has been called.

A Senator: Who called a vote?

An Cathaoirleach: Did a Member call one?

Senator John Carty: We did not hear a Member call one.

Senator Denis O’Donovan: It was a delayed reaction.

An Cathaoirleach: Senator McFadden called a vote.

A Senator: The Cathaoirleach has called for the taking of the Adjournment Matters.
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Question put.

The Seanad divided: Tá, 12; Nı́l, 34.

Tá

Bradford, Paul.
Burke, Paddy.
Buttimer, Jerry.
Coghlan, Paul.
Cummins, Maurice.
Donohoe, Paschal.

Nı́l

Boyle, Dan.
Brady, Martin.
Butler, Larry.
Callanan, Peter.
Callely, Ivor.
Cannon, Ciaran.
Carty, John.
Cassidy, Donie.
Corrigan, Maria.
Daly, Mark.
de Búrca, Déirdre.
Doherty, Pearse.
Ellis, John.
Feeney, Geraldine.
Glynn, Camillus.
Hanafin, John.
Hannigan, Dominic.

Tellers: Tá, Senators Maurice Cummins and Eugene Regan; Nı́l, Senators Déirdre de Búrca
and Diarmuid Wilson.

Question declared lost.

An Cathaoirleach: When is it proposed to sit again?

Senator Donie Cassidy: At 10.30 a.m. tomorrow morning.

Adjournment Matters.

————

Pharmaceutical Sector.

Senator David Norris: This matter relates to the registration fee being imposed on the pharm-
aceutical sector. Three elements in the new regulation cause concern. The first is the extraordi-
narily high level at which the fee is being set. The second is the bureaucracy and duplication
involved, which is wasteful, especially in the registration process itself. The third is the concern
about what the Pharmaceutical Society of Ireland intends to do with its enormously increased
revenues.

The whole system of registration of pharmacies is a new development that was provided for
in the Pharmacy Act 2007 that we passed last year. The case made for it was that the Pharma-
ceutical Society of Ireland needed to be able to hold pharmacy owners who are not pharmacists,
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principally the groups of pharmacies owned by large companies, accountable to it. That was
reasonable. However, both the PSNI, the Pharmaceutical Society of Northern Ireland and the
RPSGB, the Royal Pharmaceutical Society of Great Britain, have been maintaining a register
of pharmacy premises for a number of years. I wish to draw some comparisons between them
to show how absurdly high and penal is the registration fee.

The fee of \2,500 is excessive and it has not been justified by any demonstrated need to
expend this kind of money. It is 15 times the fee charged in Northern Ireland. I wonder some-
times when I see all this stuff about uniting Ireland, yet we magnify the gaps between the two
parts of the island in every possible way. I found it ironic during the week that some republican
source called for a boycott of Newry. That says a lot for the Thirty-two County republic.

The fee in Britain is three times less at £162 sterling. Let us compare that with \2,500. There
is no transparency in how the fee was set. The fee was recommended to the Minister for Health
and Children by the council of the Pharmaceutical Society of Ireland, which now has a majority
of lay members, all appointed by the Minister. It was inevitable that the would Minister accept
the recommendation even though the amount indicated in a submission by the Irish Pharma-
ceutical Union, which represents the majority of pharmacy owners in the State, was \500 or
one fifth of the amount. It is extraordinary that the fee suggested by the professional body
representing pharmacists was multiplied by five and the Minister got advice from her own
plants to say that is what was necessary. That is just extraordinary behaviour.

We have moved away from professional self-regulation of the pharmacy sector but we seem
to have no clear idea of how to replace it, what to replace it with, or how it should be funded.
One can ask whether it is appropriate that the new regulator for pharmacies should be funded
by those it regulates. Again, it is a question of principle. I raised the issue in regard to the
Press Council of Ireland where the newspapers, who are the interested party, pay the fees. As
far as I am concerned that corrupts the process. We have a large sum of money but we have
no indication of how it will be spent or for what uses it will be appropriated. However, it has
been reported that it is to appoint 12 new inspectors to monitor the 1,600 pharmacies in the
State so that there will be a ratio of one inspector to every 135 pharmacies. Is this comparable
with what happens in neighbouring jurisdictions? The relevant British institution employs 26
inspectors for its 13,000 pharmacies, which is a ratio of 1:500. There is duplication and waste
in this country. The HSE is already responsible for ensuring the suitability of pharmacy prem-
ises and staff in all 1,600 pharmacies with medical card contracts. Therefore, the expenditure
of the money in question is not necessary.

The provision of pharmacy services to the public is covered by the Health Information and
Quality Authority. It is a very responsible body and I am extremely impressed by it. It was
the authority that produced an audit on the cost efficiency of addressing the issue of human
papillomavirus. Tragically, the Minister for Health and Children ignored its advice. This was
another missed opportunity.

The bureaucracy is extraordinary. Thank God I do not have to experience this hell. For
somebody who hates forms — a fairly human characteristic — to be asked to fill a 25-page
form complete with maps, plans of the buildings, solicitors’ letters, affidavits and the whole
works during the busiest three weeks of the pharmaceutical year is appalling. Evidence of
insurance and sworn certificates signed by solicitors are also required, which is dreadful.

Another correspondent of mine stated, “I will have been practising pharmacy for 20 years
next year and I have never had a complaint about my professional behaviour.” He states from
the heart, “I do not need to pay some blood-sucking, jobs-for-the-boys quango \2,500 to regu-
late and inspect me into alcoholism or an early grave.” I understand from where that fellow is
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coming. How much more unemployment do we want to create? This is a very severe burden
given that there are already cutbacks.

The Pharmaceutical Society of Ireland has introduced a fee of \1,500, to be paid by pharmacy
graduates for the privilege of completing their pre-registration vocational training. There have
been endless problems with this and I raised it a while ago. As a result of a blockage in
negotiations, a full annual intake of final-year pharmacy students was to be blocked.

Why is the Pharmaceutical Society of Ireland, a statutory body with some degree of account-
ability to the Oireachtas, benefiting from a 200% increase in its fee income in an extraordinarily
straitened time economically for pharmacists and everybody else? The society currently has an
annual fee income of approximately \2 million from pharmacists’ membership fees, while the
fee of \2,500 per pharmacy will generate an additional \4 million. Why? For what will the
money be used and how can it be justified in these difficult times?

Minister of State at the Department of Health and Children (Deputy Barry Andrews): I am
responding to the Deputy on behalf of my colleague, the Minister for Health and Children,
Deputy Harney.

The profession of pharmacy has undergone a dynamic change since the Pharmacy Act 2007
was passed by the Oireachtas in May 2007. The latest stage of this transformation, which began
with the commencement of additional sections of the Act on 28 November, includes the new
registration regime for retail pharmacy businesses.

Registered pharmacists and pharmacies have a privileged position of responsibility in the
sale and supply of medicinal products to the public. However, with this position of responsibility
comes an obligation to maintain the trust that the public places in the profession. It is important
that the public have confidence in the compliance of the pharmacy sector with the laws govern-
ing the provision of medicinal products and the operation of the premises used to provide this
service. The registration sections of the Pharmacy Act 2007 set out to achieve this by putting
in place a modern and robust regulatory regime for the pharmacists and their retail pharmacy
businesses. Under this new regime, the Pharmaceutical Society of Ireland, which will have
increased powers of inspection and, where necessary, enforcement, will be in an enhanced
position to monitor the application of the laws regarding the storage, sale and supply of med-
icinal products in retail pharmacy businesses.

The Pharmaceutical Society of Ireland has been, and continues to be, a self-financing body.
In arriving at a fee for the provision of the new registration regime for retail pharmacy busi-
nesses, the society engaged PricewaterhouseCoopers, PWC, to develop an evidence-based
methodology for the determination of registration fees. In engaging in this exercise, the society
sought to put in place a viable and sustainable self-financing structure for the provision of the
regulatory regime required under the legislation. The process undertaken by PWC included a
comparative analysis and benchmarking of the provision of pharmacy business registration
services against comparable international pharmacy regulators. The aim was to identify the
appropriate costs of the registration process to the society and allow for the allocation of these
costs in a proportionate manner.

The PWC study found that regulators in very few other jurisdictions have such a comprehen-
sive scope as the Pharmaceutical Society of Ireland in terms of its statutory obligations and
role in public safety. With respect to our closest neighbours, the Royal Pharmaceutical Society
of Great Britain, RPSGB, and the Pharmaceutical Society of Northern Ireland, PSNI, are
primarily representative bodies, with little statutory responsibility. The arrangements for regis-
tration in Northern Ireland and Britain are also substantially different. The primary inspection
and enforcement functions of pharmacy and medicine law are carried out by Government
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agencies such as the Department of Health, Social Services and Public Safety in Northern
Ireland. The pharmacy registration fee in England, Scotland and Wales in 2007 was \683, with
all statutory inspection and enforcement and the regulation function resting with other statu-
tory agencies. The United Kingdom is currently establishing an independent regulator similar
to the Pharmaceutical Society of Ireland. It is likely, therefore, that once this regulator — the
general pharmaceutical council — is established in 2010, the position in the United Kingdom
in terms of regulation and the funding of such regulation may change.

The Pharmaceutical Society of Ireland undertook the PWC process in order to estimate as
accurately as possible the cost of the new services. It has also undertaken to keep the fees for
the registration of retail pharmacy businesses under review throughout 2009 and to update the
position regarding their appropriateness when preparing its 2010 fee submission. The Minister
is satisfied that every effort has been taken to determine a fee for the registration of retail
pharmacy businesses that is proportionate to the level of service required by the general public
and the pharmacy profession in respect of the supervision of retail pharmacy businesses. The
registration fees for individual pharmacists and pharmaceutical assistants have not increased
for 2009.

Senator David Norris: I thank the Minister of State for his reply. There is a clear conflict of
evidence between what the Minister of State and I, as advised, put on the record regarding the
sums involved in this jurisdiction and in Great Britain. With regard to PricewaterhouseCoopers,
it did not exactly help us when we were tumbling into the financial abyss. It is a classic practice
to commission reports all over the place. Why would PricewaterhouseCoopers object? It will
be paid. However, I am not sure about the validity of the report in question. Will the Minister
of State ask the Minister for Health and Children to accept my request, made on behalf of a
considerable number of pharmacists, to postpone the deadline of 22 December? It is practically
Christmas Eve. It is inhuman and stupid; it is a classic example of idiotic bureaucracy. Will she
postpone the date for three months to allow for reconsideration and an examination of what I
describe, with a view to removing the awful burden imposed on pharmacists at Christmas? Will
the Minister of State pass on this message? I do not want him to seek a commitment to recon-
sider the deadline but to ensure that it will be postponed.

Deputy Barry Andrews: I will certainly undertake to do so. If there is a conflict of evidence,
as the Senator pointed out, I will raise it with the Minister. There would be great criticism of
the Pharmaceutical Society of Ireland if it tried to set its own fees. Bearing in mind the society’s
use of an outside body to produce a report, it is difficult to see how it could have avoided
criticism in one way or another. I will certainly undertake to raise the need for postponement
of the deadline with the Minister.

Senator David Norris: There is no great record of people being poisoned and given all kinds
of inappropriate drugs and, therefore, I do not know what the hysteria is about. I thank the
Minister of State.

Higher Education Grants.

Senator Cecilia Keaveney: I thank the Minister of State, Deputy Barry Andrews, for taking
this issue on the Adjournment tonight. I am raising the proposal to increase fees in the
Northern third level institutions and the impact this will have on Border students, particularly
in Donegal. I declare my interest by saying that I spent seven years at the University of Ulster,
Jordanstown. Students from Donegal tried to go to the colleges nearest to us and I was facili-
tated by the fact that we had no fees here and there was none there. Subsequent to my finishing
college there was a gradual imposition of fees in the North and that has had a considerable
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impact as regards the availability of those colleges to southern students. While I say “southern
students”, Donegal is part of the province of Ulster so it is a strange term in that sense.

The Minister of State has recently received a report to the effect that the nine year olds are
happy, content and physically active. I would like to believe that at the other end of the spec-
trum, when they are leaving as opposed to just starting in the school system, we would look at
the economic impact. The north west is a region that continually needs high skilled graduates.
We believe there is a great workforce there and great opportunities, but like the rest of Ulster,
there is no great impetus as regards employment and people being able to stay in the area. If
a person attends college in a particular area, he or she tends to stay there on graduating. Ulster,
which has nine counties, needs the drive of people educated in the area, with no brain drain
from there. People might say that we may have fees here in the next year or two, but the
problem is how to deal with the realities of the moment.

The reality is that there are fees in the North, which make it less available to students and
they have to leave their own areas to attend college in Dublin, Cork or Galway. The Northern
institutions are trying to introduce fees for higher rather than further education whereby
southern students, that is, students from the Republic, will be asked to pay fees. That was
resisted by me and others as it seemed to be unconstitutional, and it had to be withdrawn.

However, under the Good Friday Agreement some students in Ireland have to pay fees
while others do not. There is also the situation whereby when these students go to the colleges,
they are not eligible for bursaries. Surely bursaries should be for students, for example, the
people gaining the best results or whatever. It should be emphasised that the Minister for
Education in the North is not actually in charge of the universities, which come under Sir Reg
Empey, MLA, who is Minister for Employment and Learning. That is another difficulty and I
know Mr. Mervyn Storey, MLA, chairman of the education committee, recognises that there
is no continuity in their system between second and third levels.

The reason I am pushing this is that some of the colleges are within 15 miles of where I live
and where my constituents live. For that reason they do not get the full grants. They then apply
for a bursary, to be told that because they are from the Republic, they are not eligible. Fees
are imposed on them, which, it seems, will increase in the next academic year. The students
will then be faced with the choice of whether to stay local to graduate, with the idea that they
should remain in the area and be employed there, or take the option of going elsewhere. They
can choose to attend college in the Republic. I emphasise that we have an excellent institute
of technology in Letterkenny, which is going from strength to strength. It is accredited to
grant third level degrees, but not all courses are available. In an all-Ireland post-Good Friday
Agreement context, people from the nine counties of Ulster must go to Scotland because there
are no fees there. They then tend to stay in Scotland or elsewhere in the UK and do not return
to Ireland. The purpose is self-defeating. The Minister, Sir Reg Empey, has launched a review
of the hardship some students are facing.

I raise this adjournment motion tonight to ask that we make an input to that review, to put
forward the case that there are serious impacts financially for students from Donegal and the
rest of the Border counties in going into the North. It is to the detriment of the universities
there as well as to the economy of Ulster into the future. While there is an ongoing review,
there should not be talk about increasing fees, particularly when the supports for students are
not there. The review will consider the hardship for those students. Donegal and other Border
county students are being denied bursaries and I ask whether they are welcome in Northern
third level institutions, which are responsible for allocating them, as distinct from the various
educational departments in the North.
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I leave it to the Minister of State to ask whether there is potential for us to make an input
into Sir Reg Empey’s review and to accept and realise that our students are a valuable addition
to the Northern colleges and should not be deterred from attending them, as appears to be
happening.

Deputy Barry Andrews: I am taking this adjournment on behalf of my colleague, Deputy
Batt O’Keeffe, Minister for Education and Science.

I propose to use this opportunity to outline to this House the formal structures for co-
operation in the education sphere between the Department of Education and Science and the
Department of Education in Northern Ireland and existing arrangements under the Depart-
ment’s third level student support schemes relating to students from this State who undertake
courses in Northern Ireland.

The general context is that the Department’s North-South co-operation unit manages the
Department of Education and Science’s funding and co-ordinates co-operation activities within
the education sector with the Department of Education and the Department of Employment
and Learning in Northern Ireland. The Department of Education in Northern Ireland has
responsibility for all school and youth based education matters in Northern Ireland.

The Department of Education and Science formally engages with this Department at minis-
terial level on co-operation issues under the auspices of the North-South Ministerial Council
in four main areas, special education needs, educational underachievement, teacher mobility
and school and youth exchanges.

The Department of Employment and Learning has responsibility for further, vocational and
higher education matters as well as employment matters in Northern Ireland. The Minister,
Deputy Batt O’Keeffe, wishes to reiterate what he clarified in this House when a similar motion
was debated on 21 October 2008, namely, that the Department of Education and Science does
not formally engage with the Department of Employment and Learning within the structures
of the North-South Ministerial Council. As the Minister has explained, this is due to the pro-
visions of the Belfast and St. Andrews Agreements, which designate the specific sectoral areas
for co-operation. During that debate, the Minister also clarified that the Department engages
in co-operative activities with the Department of Employment and Learning at official level
on a number of issues and gave a number of examples.

Specifically on the issue of student supports for those pursuing university courses, the Mini-
ster undertook, within the parameters of existing liaison mechanisms with his Northern Ireland
counterparts, to do all he could to make them aware of the concerns raised by the Senator. In
that regard, the Minister asked his officials to relay those concerns to the Department of
Employment and Learning.

Deputy Batt O’Keeffe also explained on the previous occasion that under the Department’s
third level free fees initiative the Exchequer meets the tuition fees of eligible students, including
those from Northern Ireland and other EU member states, who are attending approved under-
graduate courses in the State. The main eligibility conditions of the initiative are that students
must be first-time undergraduates, must hold EU nationality or official refugee status and must
have been ordinarily resident in an EU member state for at least three of the five years preced-
ing their entry to an approved third level course.

There are no plans to extend the eligibility conditions of the free fees initiative to cover
students attending third level institutions in Northern Ireland. With regard to eligibility for
financial assistance under the student maintenance grant schemes, which are administered by
the local authorities and the VECs on behalf of my Department, the position is that students
who are entering approved full-time courses for the first time are eligible for grants where
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they satisfy the relevant conditions as to residence, means, nationality and previous academic
attainment. An approved course for the purpose of the third level maintenance grant schemes
means a full-time undergraduate course of not less two years’ duration and a full-time post-
graduate course of not less than one year’s duration pursued in an approved third level
institution.

Applications for grant assistance under the student support schemes are submitted to the
local authority or the VEC, depending on the type of course in question. Applicants under-
taking undergraduate degree and postgraduate courses apply to their local authorities while
those pursuing diploma-certificate and PLC courses apply to their relevant VEC. The third
level student support schemes extend to undergraduate study in Ireland and the EU and post-
graduate study in Ireland, including Northern Ireland. Any extension of the current arrange-
ments to provide for students pursuing postgraduate courses outside the island of Ireland could
only be considered in the light of available resources and other competing demands within the
education sector. There are no plans to expand the provisions in the grant schemes with regard
to study abroad.

Section 473A of the Taxes Consolidation Act 1997 provides tax relief at the standard rate of
tax for tuition fees paid in respect of approved courses at approved colleges of higher education,
including certain approved undergraduate and postgraduate courses in EU member states and
postgraduate courses in most EU countries. Tax relief at undergraduate level extends to
approved full and part-time courses in both private and publicly funded third level colleges in
the State and any other EU member state and approved full-time or part-time courses operated
by colleges in any EU member state providing distance education in the State. Tax relief on
tuition fees is claimed directly from the tax office, using an IT 31 form. Details of approved
colleges and courses are also available on Revenue’s Internet site. Approved undergraduate
courses must be of at least two years duration and both the college and the course must satisfy
the codes of standards as laid down by the Minister for Education and Science with the consent
of the Minister for Finance.

I thank the Senator for allowing me the opportunity to outline the position.

Senator Cecilia Keaveney: Will the Minister of State bring to the attention of the Minister
the fact that the only reason I am raising the issue again within six weeks of having raised it is
that the situation is now even more dire? The indications are that the fees will be increased.
While I welcome the information on tax relief, some parents of students are not in the tax
bracket. Therefore, the problem is it is the poorest who are being denied easy access to their
local third level institutions. I accept there are agreements under the Good Friday Agreement
and the St. Andrews Agreement, but in the context of the review taking place under the
stewardship of Minister Empey, will the Minister of State engage in formal interaction with
him to point out that hardship is being caused and that it is not being alleviated because colleges
are choosing not to support students from the Republic of Ireland? This has resulted in the
lack of numbers able to access these universities. I urge the Minister of State to convey the
message to the Department of Education and Science that I would not have raised this issue if
it was not more serious now than it was six weeks ago.

Deputy Barry Andrews: I agree with the Senator. In all contexts, thankfully, mobility across
the Border has increased in the past few years. Unfortunately, arguments about issues like this
undermine the need for the Border, but it is part of our history and we must accept it. The
Senator has identified a serious problem to which we must try to find a solution. I undertake
to bring her concerns to the attention of the Minister again.
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Schools Building Projects.

Senator Alan Kelly: I thank the Chair for accepting this motion on the Adjournment. I also
welcome the Minister of State.

The reason I raise the motion is to make the case for two vocational schools in north
Tipperary, Nenagh and Borrisokane, to be moved up the list of school building projects sanc-
tioned by the Department. They should be two of the main priorities. In my travels throughout
Munster I have not seen two schools more in need of upgrading. Only for the dedication of
the two school principals, Mr. Michael McNulty and Mr. Matthew Carr, they would not exist.
Mr. McNulty is principal of Nenagh vocational school and a woodwork teacher by training. In
the evenings and at weekends he maintains the school. He does more maintenance work than
anything else. He hangs doors and fixes walls and ceilings, because if he did not, the school
would fall down.

I doubt that if these schools were the subject of a full health and safety audit, particularly
Nenagh vocational school, they would pass. The plethora of works required to be done is
astonishing. Both schools have reached phase three on the schools building projects list, but
have been stuck there for a long time. They were built in the 1970s and have not been upgraded
since. Many in the region believe North Tipperary VEC is being discriminated against for some
reason and do not know the reason the schools kept being pushed back on the list.

Nenagh vocational school does not have enough sockets to work equipment. As it suffers
from power surges, computers are constantly blowing. The metalwork room is marked off by
a yellow line half way across which students are not allowed to pass because there are so many
leaks in the roof and water is getting into equipment. The fear is that some student will be
badly injured. Showers in the school have not worked for 20 years. The school won the schools
all-Ireland hurling title, yet it does not have showers that work. That is scandalous. It also
suffers from a lack of insulation and the heating only works properly on one side of the building.
It has to be turned on and off in order that one side does not get too warm and the other does
not get too cold. Parents must help in cleaning the school. Because of the constant leaks and
problems with the roof there is a need for constant maintenance by volunteers.

There are similar problems at Borrisokane. I have never seen a problem similar to one in
the school where two classrooms have no windows. Therefore, there is little ventilation and no
natural light. By any standards, let alone the standards expected in 2008, that is a disgrace. The
school also has issues with eating facilities. An issue expected to arise in the coming year is
that the school expects to enrol a student who uses a wheelchair, yet there will be no way for
that student to move around the school.

The matter is urgent. The schools have tried their best with the Department but receive no
response from it or the civil servants. They cannot get information on the reason they are stuck
at phase three. Another aspect is the investment made by both schools. Nenagh vocational
school has spent \290,000 to date on drawing up plans and doing the necessary work to reach
phase three. Borrisokane vocational school has spent \369,000. If there is no movement soon,
that money will be wasted. We are all aware there is a time limit. It is ridiculous that more
than \600,000 has been spent to date on getting these schools to phase three, but they have
not been allowed proceed. I challenge the Minister to come and visit them. I also challenge
him to name any school he has seen which should have greater priority than Nenagh and
Borrisokane vocational schools which are in a desperate state. The health and safety issues are
significant. I do not want to hear some morning that a student has been badly injured in one
of them. We must act now and nip the problem in the bud.

The schools offer significant community services and are available in the evenings. They
offer important PLC courses to significant numbers. They do much work below the radar
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working with various groups, yet they do not have proper facilities. I urge the Minister of State
to find out their exact position on the list and the reason they are so far down and stuck at
phase three. I have visited schools all over Munster and have not seen cases as bad as these.
These two schools are located in my home area.

Deputy Barry Andrews: I am taking this matter on behalf of my colleague, the Minister for
Education and Science, Deputy Batt O’Keeffe. I thank the Senator for raising the matter as it
provides me with the opportunity to outline to the Seanad the position on the proposed building
projects for both Nenagh and Borrisokane vocational schools.

All applications for capital funding are assessed in the modernisation and policy unit of the
Department of Education and Science. The assessment process determines the extent and type
of need presenting, based on the demographics of an area, proposed housing developments,
condition of buildings, site capacity, etc., leading ultimately to an appropriate accommodation
solution. As part of this process, a project is assigned a band rating under published prioritis-
ation criteria for large-scale building projects. These criteria were devised following consul-
tation with the education partners.

Projects are selected for inclusion in the schools building and modernisation programme on
the basis of priority of need. This is reflected in the band rating assigned to a project. In other
words, a proposed building project moves through the system commensurate with the band
rating assigned to it and according as it is ready to proceed.

There are four band ratings overall, of which band one is the highest and band four the
lowest. Band one projects, for example, include the provision of buildings where none currently
exists but there is a high demand for pupil places. Band two projects largely address mainstream
extension and refurbishment needs, band three projects address ancillary needs and band four
projects make provision of desirable, but not necessarily urgent or essential, facilities. Each
band rating has a number of subcategories, which more specifically describe the type of works
needed at a school and the urgency attaching to them.

As for health and safety issues, individual school authorities are responsible, in the first
instance, under safety, health and welfare at work legislation for ensuring the safety and welfare
of children and others in their care. It is the responsibility of individual school management
authorities to have in place a safety statement in their schools. The statement should identify
potential hazards, assess the risks to health and safety and put in place appropriate provision
to safeguard the safety and health of employees and pupils. The safety statement should be
reviewed on a regular basis. In practical terms, individual school authorities are best placed to
assess the detail of their own health and safety requirements.

8 o’clock

The Department of Education and Science is currently working with the Health and Safety
Authority and State Claims Agency to develop a health and safety management system to
support post-primary schools to meet their obligations under the Safety, Health and Welfare

at Work Act 2005. This work forms part of a wider initiative to reduce the admin-
istrative burden on post-primary schools by supporting them in preparing policies
to meet a range of legislative and regulatory requirements. A total of eight such

policies have been published to date and these are available on the Department’s website,
www.education.ie. The Department of Education and Science takes great care to ensure that
all health and safety requirements are incorporated into new school buildings and extensions.
The Department ensures that its technical guidance documentation takes cognisance of all
health and safety legislation to inform design teams of their obligations in this area when
designing building projects.
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Provision is built into the school building and modernisation programme to enable schools
address urgent health and safety issues. This includes financial provision under the summer
works scheme under which both of the schools in question have benefited. The Minister for
Education and Science, Deputy Batt O’Keeffe, will provide the details of this at another time.
The Department of Education and Science also sets aside contingency funding each year to
address urgent unforeseen issues with school buildings.

Borrisokane Community College is a co-educational provider. It has a current enrolment of
474 pupils and this number has increased slightly in recent years. Following an application for
capital funding from the VEC for an extension and refurbishment project at this school, a
building project was approved to commence architectural planning. A stage 3 submission, which
is the developed sketch scheme, has been approved in this regard. While it has not been pos-
sible to progress the project further due to higher competing demands, the school has received
funding amounting to \255,000 under the summer works scheme between the years 2005 and
2007 for an electrical upgrade and partial roof replacement. This has improved conditions at
the school.

Nenagh Vocational School also is a co-educational school with an enrolment of 360 students,
which is broken down into 257 mainstream pupils and 103 post-leaving certificate, PLC, and
vocational training opportunities scheme, VTOS, students. The school has experienced a 9%
decrease in its mainstream enrolments in recent years, while its PLC and VTOS enrolments
are stable. An extension and refurbishment project for this school also is at stage 3 of the
architectural planning process and the stage 3 submission has been approved. Again, while the
funding has not been available to allow the project to proceed further, this school also received
\384,000 in funding under the summer works scheme in 2006 and 2007 for an electrical upgrade
and for universal access works.

The extension and refurbishment projects for both Nenagh and Borrisokane have been
assigned a band 2.4 rating under the published prioritisation criteria for large-scale building
projects, which I already have mentioned. This reflects the fact that although there is a deficit
of mainstream accommodation in the schools, it does not represent a substantial or significant
portion of the schools’ overall accommodation needs. It also reflects the fact that the schools
are in need of refurbishment. Part of the refurbishment aspect of the projects has been
addressed by the allocation of summer works scheme funding.

Due to competing demands on the capital budget from higher band rated projects, it is not
possible to give an indicative timeframe for the further progression of the remainder of these
projects at present. However, the Minister for Education and Science, Deputy Batt O’Keeffe,
wishes to assure the Senator that he is committed to delivering the projects as soon as the
necessary funding becomes available.

I again thank the Senator for raising this matter.

Senator Alan Kelly: While I thank the Minister of State for his response, I wish to raise a
couple of matters. First, it is difficult for Nenagh Vocational School to maintain its enrolment
at the appropriate level when parents can see its current condition. Would the Minister of State
enrol his child in a school that he knew lacked showers and adequate physical education facili-
ties and where health and safety risks abound? Parts of some rooms cannot be entered because
of the danger of electrocution. The enrolment issue arises from the condition in which the
school has been left. While other schools have received funding down the years, the aforemen-
tioned two schools have been left out.

Second, a serious issue exists which will make national——

An Leas-Chathaoirleach: Does the Senator have a question?
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Senator Alan Kelly: A serious issue exists in respect of wheelchair access and I ask the
Minister of State to investigate it as a matter of priority. One cannot have national headlines
in which a student who attempts to enrol in a school cannot so do because he or she has
a disability.

Finally, the Minister of State should ask his ministerial colleague to re-assess the band rating
for the two schools under discussion. It is about time it was reassessed and I plead for this
to happen.

Deputy Barry Andrews: I again thank the Senator. As I am sure he is aware, a large capital
budget has been allocated for school building next year. He will not wish to displace other
projects that are ahead of the projects to which he referred today in an attempt to move them
forward. As for the last item he mentioned, he probably is aware that applications can be made
for grants in respect of mobility access for students with special needs and I am involved with
such cases in my constituency. While major economic constraints obviously exist at present, in
general I have found the departmental officials to be extremely helpful in such circumstances.
I certainly will bring the matters raised by the Senator to the Minister’s attention.

The Seanad adjourned at 8.05 p.m. until 10.30 a.m. on Thursday, 11 December 2008.
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