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TUAIRISC OIFIGIÚIL—Neamhcheartaithe

(OFFICIAL REPORT—Unrevised)

Tuesday, 6 March 2007.

Business of Seanad … … … … … … … … … … … … 765
Order of Business … … … … … … … … … … … … … 766
Defamation Bill 2006: Committee Stage (resumed) … … … … … … … … 776
National Oil Reserves Agency Bill 2006 [Dáil]: Committee Stage … … … … … … 804
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SEANAD ÉIREANN

————

Dé Máirt, 6 Márta 2007.
Tuesday, 6 March 2007.

————

Chuaigh an Cathaoirleach i gceannas ar
2.30 p.m.

————

Paidir.
Prayer.

————

Business of Seanad.

An Cathaoirleach: I have notice from Senator
Norris that, on the motion for the Adjournment
of the House today, he proposes to raise the fol-
lowing matter:

The need for the Minister for Health and
Children to provide funding for Choices Local
Enterprises, a community service that provides
transport to elderly people to enable them to
collect pensions, visit doctors, socialise and
engage in shopping.

I have also received notice from Senator Brennan
of the following matter:

The need for the Minister for Education and
Science to give an update on a request for
assessment on Old Monastery CBS buildings,
Adare, as part of future education needs of
Scoil Naomh Iosaf, Adare, County Limerick.

I have also received notice from Senator John
Paul Phelan of the following matter:

The need for the Minister for Education and
Science to outline the reasons the automatic
entitlement of 2.5 resource hours per academic
week for children diagnosed with Down’s syn-
drome on entry to national school was with-
drawn; who recommended the withdrawal; and
if the Minister recognises that children denied
this previously automatic right regress in their
formative years.

I have also received notice from Senator Bannon
of the following matter:

The need for the Minister for Enterprise,
Trade and Employment to prioritise Granard,
County Longford, as a location for a new fac-
tory, to advance its development and meet the
needs of the increasing population.

I regard the matters raised by the Senators as
suitable for discussion on the Adjournment. I
have selected the matters raised by Senators
Norris, Brennan and John Paul Phelan and they
will be taken at the conclusion of business.

Senator Bannon may give notice on another day
of the matter he wishes to raise.

Order of Business.

Ms O’Rourke: The Order of Business is No. 1,
Defamation Bill 2006 — Committee Stage
(resumed), to be taken on the conclusion of the
Order of Business until 5 p.m.; No. 2, National
Oil Reserves Agency Bill 2006 — Committee and
Remaining Stages, to be taken at 5 p.m. and to
conclude no later than 5.45 p.m.; and No. 3,
Building Control Bill 2005 — Second Stage, to be
taken at 5.45 p.m. and to conclude no later than
8 p.m., with spokespersons having 15 minutes,
other Senators having ten minutes, and the Mini-
ster to be called upon to reply no later than ten
minutes before the conclusion of Second Stage.

Mr. B. Hayes: We agree with the Order of
Business as proposed by the Leader. The
rescheduling of the debates makes sense in terms
of the time allocation.

I raise the tragedy that came upon 24 year old
Derek O’Toole in Lucan last Sunday morning. I
do not wish to comment on or prejudice the
ongoing investigation and the possibility that
charges may well arise from the case. I raise the
issue in terms of how the media dealt with the
case. Senators will recall that Mrs. O’Toole, the
young man’s mother, appeared on radio and tele-
vision rightly lambasting some element within
either the Garda or the media who put it about
that her son was well known to the Garda and
that he had criminal convictions. When such cases
come to the public attention we need to realise
the trauma that is visited on the family, and who-
ever is engaged in such insidious spinning behind
the scenes must take responsibility for his or her
actions. It is outrageous that kind of spinning
machine was put in place against that young man
who, tragically, died in Lucan last Sunday morn-
ing. While everyone wants to get to the truth of
this matter and everyone encourages that inde-
pendent investigation to continue until its con-
clusion, we all have a responsibility to condemn
in absolute terms that insidious spinning machine
that took place against that young man over 12
or 24 hours on Monday.

I have repeatedly asked the Government to
come forward with a view on the potential of the
forthcoming referendum on children. I note from
today’s newspapers that the Government is con-
sidering asking all parties to commit to a refer-
endum in the autumn period rather than before
the election. It is important the Government
make a statement in the House this week and that
a period of, say, an hour would be provided for
the Minister with responsibility for children to
make a statement on whether there will be a ref-
erendum. The cat and mouse game has to end. I
ask the Leader to provide time for such a debate
in the course of this week.
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Mr. O’Toole: I agree with the first point raised
by Senator Brian Hayes except that I do not
believe it was a spinning machine but rather bad
media coverage. It was not just a young man who
was supposed to be known to the Garda but there
was also supposed to be a drunk Garda off duty.
The reporting of the incident was wrong in all
sorts of ways. In the first report I got the clear
impression that a young man who had a criminal
background was chased by a Garda who was
drunk. It was quite appalling in terms of what we
know now.

Tá Seachtain na Gaeilge le bheith ann an tse-
achtain seo chugainn, agus ba mhaith an rud go
mbeadh dı́ospóireacht againn ar aon pholasaithe
i leith na Gaoluinne ar mhaith leis an Aire Gnó-
thaı́ Pobail, Tuaithe agus Gaeltachta a chur os ár
gcomhair chun iad a phlé. Tá rudaı́ curtha i gcló
aige le cúpla mı́ anuas nach bhfuil aon dı́ospóire-
acht déanta orthu. For instance, there are ten pro-
gressive steps, rudaı́ ar chóir a dhéanamh i nGaol-
uinn, agus ba mhaith an rud go mbeadh
dı́ospóireacht ar na moltaı́ sin anseo. It would be
appropriate to do so now in recognition of Seach-
tain na Gaeilge.

In recent weeks I have called for a debate on a
number of issues in relation to education, includ-
ing the lack of funds in that area. We had a useful
debate last week on a report which concerned
many people. The Leader will recall difficult
times in education in the late 1980s when it was
necessary to have certain cutbacks, particularly in
the area of general purpose rooms and PE halls.
People understood there was a difficulty at the
time and they put up with it. In the intervening
period this matter became a priority and it was
being dealt with, as we thought, until we saw this
report yesterday. We now find there is an appal-
ling lack of PE facilities in primary schools
throughout the country. Some 80% of schools in
Donegal do not have a PE hall or access to indoor
PE facilities of any description, while 63% of
schools in Clare and 70% of schools in Kerry lack
such facilities. It is appalling that we cannot
develop the curriculum at a time when we are
worried about obesity in children and children
being too sedentary. At a time when there is not
enough activity or enough safe areas for activity,
the need for PE facilities, PE halls and general
purpose rooms in schools was never so important.
I ask that the Minister for Education and Chil-
dren outline to us her plans on this matter. There
appears to be a reversal in the programme for
Government on this issue.

Mr. MacSharry: Yesterday the Government
published the bio-energy action plan for Ireland.
I ask the Leader if it would be possible to have a
debate on it, in advance of the publication of the
White Paper, because some useful suggestions
could be made by Members. We have a responsi-
bility, as we look to the future to protect our
environment, to take steps such as those outlined
by the Minister in the bio-energy action plan yes-

terday. I would appreciate if we could have a
debate on this as a matter of urgency.

Mr. Bannon: I ask the Leader to arrange a
debate on the report by the National Economic
and Social Forum on improving the delivery of
quality public services, which was published a
little over a week ago. We need to raise standards
in a significant number of areas, as outlined in
that report. A crazy situation exists with regard
to the quality of services delivered to the public.
Answering machines have taken over and a huge
lack of courtesy is shown to the public in this
area. This is particularly evident in respect of
Eircom, which I tried to contact last week about
an elderly person who experienced a fault with
their telephone line. I spent three quarters of an
hour trying to get through. The same situation
arises with the HSE and the ESB and when one is
trying to obtain bus timetables from Bus Éireann.
Answering services are provided everywhere and
there is no accountability to the public.

Mr. Dardis: What will we get when we call
the Senator?

Mr. Bannon: This issue must be addressed, as
it has been in the NESC report. What came
across very clearly is the existence of a huge defi-
cit of courtesy shown to the public. There needs
to be a better relationship between the providers
and users of public services. The Government has
seemingly washed its hands of this issue and
nobody seems to take control and deliver a better
service to the general public. What is happening
is a blight on our country. When one speaks to
people from other European countries who come
here, one discovers that the situation in these
countries is not the same. There is some degree
of courtesy and there is a limit with regard to the
length of time it takes to answer a person. Eircom
is one of the worst performers in this area and
the way in which it treats the public is annoying.

An Cathaoirleach: The Senator’s point is
adequately made.

Labhrás Ó Murchú: I also saw the television
interview with Mrs. O’Toole and heard her heart-
felt appeal for fair play for her son and his mem-
ory. I think everyone would agree that she spoke
as a loving mother and it was clear that she was
devastated. She told her story without any embel-
lishment. She did not hand out blame to anyone
but she wanted the truth.

The idea that somebody would spin that story
before the truth came out and suggest that in
some way that young man was, as they put it,
“known to the gardaı́” questions the entire justice
system in this country. It also questions the
responsibility of some sections of the media. I
know some of the relatives of Mrs. O’Toole in my
part of the country and I can attest that they are
decent, respectable people. It should not be for-
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gotten that professional people who came for-
ward to mention this young man also mentioned
his charity and the manner in which he went
about helping others who had the same disease.
This matter should not be put on the long finger
but should be dealt with urgently, not just for the
sake of Mrs. O’Toole and the memory of her son
but for all concerned citizens in this country. If
this is allowed to continue, we will no longer trust
what we hear from certain sources. Nor will we
trust sections of the media after what has hap-
pened in this case.

Ms Tuffy: I also wish to raise the tragic death
of Derek O’Toole and how it is being dealt with
by the Garda. What happened took place in
Lucan in my constituency and Derek O’Toole
was, and his family are, constituents of mine.
There is a need for an independent element of
any investigation carried out into Derek
O’Toole’s death, all the circumstances surround-
ing it and the media coverage of it. Such an inves-
tigation is needed because of the questions that
have been raised. Senator Brian Hayes referred
to this matter. For example, the fact that the
parents were given so little information and the
blackening of Derek O’Toole’s good character by
the phrase that he was known to the Garda.
The mere fact that a garda was involved in a fatal
road collision means there should be an indepen-
dent element to any investigation. Yesterday, I
looked at reports on the website of the Police
Ombudsman for Northern Ireland. That office
routinely carries out investigations into fatal road
collisions in which members of the PSNI have
been involved. Perhaps this case would merit that
type of investigation by the new Garda Ombuds-
man Commission. This would ensure public confi-
dence in any investigation carried out. The Garda
Ombudsman Commission was set up over a year
ago. I read in the Evening Herald yesterday that
it will be up and running in two months time. Is
there a possibility it could have a role in regard
to this investigation? With all the questions that
have been raised about this case, there is a need
for an independent element to any investigation
that takes place.

An article appeared in The Irish Times today
on a report by the expert group on future skills
which refers to the need for 500,000 workers to
progress by at least one level of their educational
attainment by 2020. The Government needs to
give more priority to this issue. Our economy is
too dependent on factors which are not sus-
tainable, for example, the construction industry,
which appears to be artificially maintained at its
current level. We must examine providing the
workforce with proper skills, especially older
workers.

My inquiries on behalf of a constituent will be
of interest to Senator White and other Senators.
He is over 65 years of age and is in receipt of the
State pension. In view of this he is not entitled to
the back to education allowance that is available

to people on many other social welfare payments.
This is discrimination and it should be addressed.

Mr. Fitzgerald: The national skills strategy
report has raised some fundamental challenges
which I am sure will be embraced with enthusi-
asm by the Government and turned into oppor-
tunities. If one takes the main elements of the
report and the key challenges that have been
identified, initiatives are already significantly
under way to address them in the Departments
of Education and Science and Enterprise, Trade
and Employment. Examples include the determi-
nation to increase the participation level of
students in higher education from 55% to 72%
and to ensure that all students, to the maximum
extent possible, do the leaving certificate or its
equivalent. Many initiatives have also been pion-
eered by the City of Dublin VEC, such as the
ESOL programme and other literacy prog-
rammes that are funded by the Government to
help foreign nationals. In some cases, these prog-
rammes cater to 28 different nationalities.

I accept the lacunas identified by Senator
O’Toole in different counties need to be
addressed. Tomorrow night will afford an ample
opportunity for us to address them. A related
issue is the manner in which parents drive their
children to school in the city and the countryside.
They insist on taking precedence at the school
door. This is a bad habit for parents to form as
they are the primary educators of children. I say
this in particular in the context of obesity and
other related issues.

I would welcome an opportunity to have a dis-
cussion on the national skills strategy report. It
would be most illuminating.

Mr. Norris: I join with colleagues in expressing
my revulsion at the way in which the story of the
young man who tragically met his death in Lucan
was treated in the media. It was stated authoritat-
ively that he was known to the police, which he
was not, and that he was a convicted criminal,
which he was not either. His family, so traum-
atised by this, has no recourse in action. This
afternoon we will deal with the Defamation Bill.
No clause in the Bill covers libelling of the dead,
despite the recommendation of the Law Reform
Commission that this be included, thus allowing
close relatives of the deceased to take action with
a limit of a period of years. I propose to table
an amendment at the appropriate time to ensure
this happens.

This is not the first time this has happened. The
Leader raised a similar case in tones of horror
when a young man, a relative of a sensational
murderer, was photographed cycling through the
front square of Trinity College. His name and
degree course were printed. He had done nothing
wrong and it was not his fault that his father had
a psychopathic past.

Another case is that of Mr. Liam Lawlor.
Newspapers claimed he was killed in the com-
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[Mr. Norris.]

pany of a prostitute. The young woman was fortu-
nate to survive and I hope she mulcts all the
newspapers in damages.

We are approaching International Women’s
Day and are also in the middle of Lent. I listened
to “Liveline” at lunch and, while it is meretricious
to raise matters from that show all the time, he
sometimes considers important matters. This Tró-
caire advertisement was one of the best I have
heard. It concerned the manner in which women
are discriminated against and listed various categ-
ories of discrimination which all had one thing in
common, namely, they were perpetrated on
women. Someone objected to this and, for
reasons of political correctness, the advertisement
has been withdrawn.

Ms O’Rourke: By who?

Mr. Norris: The Broadcasting Commission of
Ireland, BCI.

Ms O’Rourke: Why?

Mr. Norris: It stated it was too political. This is
absurd. We can publish any quantity of lies about
dead Irish citizens but we cannot have a reason-
able advertisement during Lent from a respon-
sible organisation like Trócaire because it is pol-
itically incorrect.

An Cathaoirleach: I remind Senator Norris that
the BCI is independent in its functions.

Mr. Norris: It should be subject to standards of
decency and reason. I do not suggest that the
Seanad can crack the whip and send the com-
mission to jail but we can question its decisions.
I am merely raising a question.

An Cathaoirleach: I am only making a point.

Mr. Norris: I appreciate that and would not like
to overstep the mark. This is the fifth anniversary
of a remarkable and immensely moving letter,
which we read with great interest, from a woman
who had been told that she was carrying a 16
week old foetus with a severe chromosomal
abnormality incompatible with life. The trauma
of that news was exacerbated by the fact that she
was forced to carry it to term by the State. She
had two other small children and was expected to
carry this trauma and all the difficulties this
entailed for the other siblings. She did not advo-
cate what she called “social abortion” but stated:

I am angry that men I do not know and who
don’t know me ... have decided that my body
is their demesne; that they have the right to
decide how my family will cope with this very
real tragedy; that, regardless of the emotional
and physical distress for us, I must do what they
want; that their bigoted will rules my body.

She challenged this Oireachtas that it has a
responsibility to bite the bullet and legislate in
this limited area in light of a series of court
judgments. The Seanad, as part of the Oireachtas,
is constantly castigated for not living up to its
responsibilities. The same occurred with the
domestic partnership Bill recently. There was a
charade whereby it was to be amended in six
months, even though we are well aware the
Government will be gone by then. As far as I am
concerned, it cannot be gone soon enough. Let
the general election roll on and I hope, for the
sake of the country, that we at last get a Govern-
ment that will not suffer from the indecision and
dithering on these important issues displayed by
the present Government.

Ms Feeney: What is the Senator talking about?

Mr. Dardis: Speech.

An Cathaoirleach: I have been most generous
to the Senator and I would appreciate it if he
could be brief.

Mr. B. Hayes: For the first time we will agree
to give the Senator another five minutes.

An Cathaoirleach: No.

Mr. Norris: Finally, there is a group of Kurdish
people demonstrating outside the gates of the
Oireachtas. They maintain, apparently on good
evidence, that the Kurdish resistance leader,
Abdullah Ocalan, who has been in prison for
some years, is being systematically poisoned.
There appears to be medical evidence of it. This
matter should be examined by the human rights
sub-committee of the Oireachtas Joint Commit-
tee on Foreign Affairs.

3 o’clock

Dr. M. Hayes: I, too, am concerned by the
reports that distressed Mrs. O’Toole. I will not go
into whether they are spun out of the air or are

the result of winks and nods or whis-
pers from sources within the Garda.
I have seen both happen, and both

reflect badly on the ethical and professional stan-
dards of the people concerned, regardless of their
profession. What I had intended to say has
already been said by Senator Tuffy. I support her
comments. If ever there was a case where public
opinion required independent reassurance about
an investigation, this is it. It appears to be a
ready-made case for investigation by a Garda
ombudsman, if one were in operation. That is
what would happen in Northern Ireland.

The Garda Ombudsman Commission is an
independent body and will make its own
decisions but could the Leader find out from the
Minister for Justice, Equality and Law Reform
when he expects that commission to commence
operations? It was established in February 2006.
Nuala O’Loan had six months to set up her office,
although she regarded that as too short a time.
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Nevertheless, after 13 months one would have
expected that the commission would be ready for
business and that the staff would have been
trained. If one were an ombudsman, this would
be the case with which to start one’s career. If the
commission could be encouraged to look in that
direction, it would be helpful to all concerned.

Mr. Browne: I support Senator Bannon’s call
for a debate on improving services. I was amazed
to learn last week that the Minister for Finance
took in more than \500 million in VAT on tele-
communications. The consumer is not getting
value for money. Although the telecommunica-
tions companies are privatised, the Oireachtas
still has a role in ensuring there is a certain level
of service. Being required to wait 45 minutes to
report a fault on a line is not the service anybody
envisaged when the telephone company was priv-
atised. It is important that we debate this issue.

I heard a radio report that seven venues had
been closed down by the Food Safety Authority
for breaches in hygiene. Is it not a pity that the
same standards do not apply to our hospitals?
Two weeks ago we heard of a case where a sur-
geon performed an operation on a patient,
unaware that the patient had MRSA. The
hospital had not been informed of it when the
patient was transferred there from another
hospital. Last weekend, newspapers reported that
an autopsy could not be carried out on a man
because Beaumont Hospital failed to inform the
Dublin city coroner in time. In England, an 87
year old woman successfully sued the state and
won compensation for its failure to adhere to its
infection control policies. We have the same poli-
cies in place but they are not being adhered to.

Professor Drumm has almost thrown his hands
up in the air in defeat. While he has announced
a new taskforce will be established, in November
2005 practices to combat MRSA were
announced. Will the recommendations of the new
taskforce replace the existing guidelines? People
will unfortunately be forced to take the litigation
route before they are taken seriously. Have we
learned any lessons from the Army deafness
claims in which solicitors got an unfair share?
Will the Leader find out from the Department of
Health and Children the status of the new
taskforce? Why are those infected and badly
damaged by MRSA being forced to hire solicitors
in litigation with the final expense coming to the
taxpayer when a redress scheme should be
established?

Ms O’Rourke: The Cathaoirleach is as sur-
prised as I am at the speed of the Order of
Business.

Senator Brian Hayes raised the matter of
Derek O’Toole and the recent Lucan tragedy,
what he read in the media and the subsequent
appeal by the young man’s mother. Everyone
knows the phrase “known to the gardaı́” is a
loaded one and the meaning behind it. I believe

it was an attempt to smear before the investi-
gation got under way. Hearing the interview with
the young man’s mother, I felt all she wanted was
fair play. It is not the media but what information
is given to the media. It was wrong if this was
an attempt to smear before the investigation got
under way. The mother was clear that her son
was not involved with any underworld grouping
or crime.

Senator Brian Hayes also raised the matter of
the referendum on children’s rights. The Oppo-
sition asked that it should not be rushed. From
reading the newspapers, I understand the refer-
endum will be in the autumn. If that is the
situation, we should be glad of it. There must be
a debate on the referendum and we will endeav-
our to have one in the House.

Senator O’Toole agreed with Senator Brian
Hayes on the matter of the Lucan tragedy. He
asked for a debate on the ten steps of progress
during tSeachtain na Gaeilge. I agree the late
1980s were a difficult time for the education
system but we managed to get through them with-
out any scars to our reputations. He pointed to
the lack of physical education facilities in schools
and that in some counties 70% of schools have
none. With rising obesity levels among children,
there is a need for proper exercise. I hope this
matter can be taken up tomorrow night on
Private Members’ business.

Senator MacSharry asked for a debate on the
bio-energy action plan published in advance of
the White Paper. Such a debate would be useful.

Senator Bannon highlighted the recent NESF
report on improving the delivery of public
services which I read and thought was excellent.
It stated people telephoning a public service
should be answered properly. It wants public ser-
vants to become advocates for people. They
should be on the side of the consumer rather than
the consumer having to constantly push and not
get anything. It reported on the need for courtesy
in public servants’ dealings with the public.
Courtesy, particularly on the telephone, should
be an everyday standard. Rather than the
Government giving lessons on courtesy and
answering telephones, it should be down to each
public service such as Eircom, the HSE or a
local authority.

Senator Ó Murchú heard the interview with the
mother of the young man recently killed in
Lucan. She made a heart-felt appeal for fair play
for her son. The Senator said that, if there were
any spin, it was all wrong.

Senator Tuffy also raised the young man’s case,
stating her desire that confidence in the Garda
be restored. She suggested that the ombudsman
might start his career with the case in question.
The Senator said that 500,000 people required
further training, according to a recent report, also
raising the anomaly whereby pensioners are not
entitled to money under the back to work
scheme. Debating the report on further training
in the House might be useful since we are
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[Ms O’Rourke.]

undergoing great economic expansion based on
construction. However, that will eventually tail
off because it cannot be sustained at this rate for
ever, and we should look ahead to determine
future needs.

Senator Fitzgerald sought a debate on the
national skills strategy report, mentioning the vol-
ume of work being done. He made the sensible
observation that parents are driving their children
right up to the doors of their schools, where their
darlings disembark, and wondered whether they
might not simply walk. I presume that is what he
meant, but in many cases it might not be safe for
the children and that may be why parents act as
they do.

Senator Norris raised libelling the dead, on
which matter I believe he is to table an amend-
ment. He should read Fintan O’Toole’s column
in today’s Irish Times.

Mr. Norris: I thank the Leader for alerting me.
Is it the article on the subject in question?

Ms O’Rourke: No, it is on the Senator himself.

Mr. Norris: On me?

Ms O’Rourke: As well as Senator Mansergh
and certain others.

An Cathaoirleach: That is not relevant to the
Order of Business.

Mr. Norris: The Senators must excuse me. I
must find out what Mr. O’Toole wrote.

Ms O’Rourke: The Senator also brought up the
advertisement for Trócaire, which I did not
realise had been pulled. I know that I listened to
it, and once or twice the thought occurred to me
that, while it was great for Trócaire, the Catholic
Church was not about to ordain female priests. It
mentioned how women’s lives were blighted by
terrible events, but it does not open many doors
to them itself. I do not know why the advertise-
ment was withdrawn, although the Senator sup-
posed that it was too political. However, it was
certainly a good example.

It is safe to say this now that Senator Norris
has left us. He then embarked upon something of
a rant, although I could not get to the bottom of
the exact subject. I do not know what he wanted.

Mr. B. Hayes: I think that he may have wanted
a change of Government. That was the basic idea.

Mr. Browne: Yes, it was a change of
Government.

Ms O’Rourke: However, a change of Govern-
ment would not bring him what he seeks regard-
ing the matter that he raised.

Mr. B. Hayes: It might, regarding civil part-
nerships.

Ms O’Rourke: He spoke of a woman carrying
a foetus of 16 weeks’ gestation with a severe
abnormality. Five years ago, she wrote a letter,
the anniversary of which is now upon us. I gath-
ered that much before the Senator took off,
resulting in my missing a fair portion thereafter.
He also mentioned a Kurdish opposition leader
who he said was being poisoned. Life is constant
excitement for Senator Norris. He is always com-
ing across exciting matters, and the rest of us are
pedestrian and humdrum in comparison.

Senator Maurice Hayes spoke of ethical stan-
dards, wondering when the Garda Ombudsman
Commission would be in operation. He agreed
with Senator Tuffy that the case of the young
man in question might provide a good start to the
ombudsman’s career.

Senator Browne claimed that consumers were
not getting value for money. He mentioned that
seven restaurants had closed and wondered about
hospitals. One cannot simply go about closing
hospitals, if that is what he advocates; I would not
advocate it.

Mr. Browne: I spoke of having the same stan-
dards in hospitals as apply in the food industry.

Ms O’Rourke: I would not advocate closing
hospitals.

Mr. Browne: I spoke merely of applying the
same standards.

An Cathaoirleach: We cannot have a debate on
the Order of Business.

Ms O’Rourke: I agree with the Senator regard-
ing surgeons not being informed of patients hav-
ing MRSA where they are transferred into their
care from another hospital.

Order of Business agreed to.

Defamation Bill 2006: Committee Stage
(Resumed).

SECTION 22.

Debate resumed on amendment No. 10:

In page 18, subsection (3)(a), line 15, after
“not” to insert “automatically”.

— (Senator Norris).

An Cathaoirleach: Amendments Nos. 10 and
11 may be discussed together by agreement. Does
anyone wish to speak on those amendments?

Mr. J. Walsh: Senator Norris felt strongly about
this amendment, which seeks to insert the word
“automatically”. He had some concerns in this
regard on which he might well want to elucidate
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himself, rather than me doing it. Both amend-
ments are more or less connected.

Mr. Norris: With the indulgence of the House,
I would like to await the Minister of State’s reply
before commenting.

Minister of State at the Department of Justice,
Equality and Law Reform (Mr. Fahey): I
expected a long contribution from Senator
Norris.

Mr. Norris: The Minister of State should not
tempt providence because he might well get one,
even though my lungs are not what they were
last week.

Mr. Fahey: The reputations of Senator Jim
Walsh and Senator Norris precede them on this
issue. I propose to deal with amendments Nos. 10
and 11 together. The amendments proposed by
Senator Norris do not provide for any additional
clarification of the provision. I am advised by the
Parliamentary Counsel that the proposed word-
ing would not be normal in drafting legislation
and might have the effect of damaging the mean-
ing. Therefore, the amendments are being
opposed.

Mr. Norris: The intention of the amendment
was to allow for the proposed insertion of the
word “automatically” as a possibility after the
word “not” in subsection (3)(a) which, as drafted,
states: “does not constitute an express or implied
admission of liability by that defendant, and”.
That means that it cannot constitute an implied
admission. However, when one says that it “does
not automatically” do so, it would leave open the
possibility that in certain circumstances it could.

The point I was making on the last occasion —
and I did have some degree of moral support, at
least, from Senator Jim Walsh — was that the net
effect of the Bill is to skew the balance against the
individual in favour of the newspaper proprietors
who have very large vested interests in this area.
I cannot accept the notion that it is not normal
drafting. There was a wonderful example of nor-
mal drafting the last day. God almighty and His
entire family could not understand section
18(3)(a) which was such a collection of nonsense
that the Minister agreed to have it redrafted. I
will not accept guff referring to normal drafting
because it does not exist.

All that is sought on both sides of the House is
drafting that is clear, simple and defends the
rights of citizens. Inserting the word “automat-
ically” provides an avenue of approach whereby
a plaintiff may be given a level playing field. I
remind the House that when this legislation goes
through, one will be able to tell any number of
lies about a citizen and follow them with an apol-
ogy that must automatically be taken in miti-
gation of the effect, consequences and damages
that accrue subsequent to an action for libel. The

apology will be a valuable weapon in the hands
of the press and, if this is how the Minister of
State at the Department of Justice, Equality and
Law Reform, Deputy Fahey, wants it, then that
is fine but he is simultaneously removing that
weapon from the ordinary citizen. He is asking
the court to pretend the apology never took place
and I suggest that such apologies made by news-
papers are worthless and are only made to save
money. I accept that it would be improper to
restrict the freedom of the press excessively and
impede investigative journalism, but I also feel it
is wrong to hinder the individual plaintiff as this
legislation will.

I apologise for being briefly absent from the
House. I passed through the ante chamber, did
not hear a whisper of McDowell and thought I
should follow the Leader’s instructions.

An Cathaoirleach: The Senator should refer to
Minister McDowell.

Mr. Norris: I beg his pardon, the grand panjan-
drum himself, Minister McDowell, TD and
Tánaiste.

An Cathaoirleach: There is a Minister of State
in the House.

Mr. Norris: He is a distinguished Minister of
State, a decent man, and I know him well but I
thought, since I could not see Minister McDowell,
I would do as the Leader says and read what Mr.
Fintan O’Toole said in his column in The Irish
Times on this subject and the subject of investig-
ative journalism.

An Cathaoirleach: I do not think we should dis-
cuss what Mr. Fintan O’Toole said. We should
discuss what Senator Norris has to say.

Mr. Norris: I think any restriction on the dis-
cussion of the opinions of Mr. Fintan O’Toole
would only be for the greater sanity and welfare
of the people. On that jocular note, I will listen
to the Minister of State if he has anything more
to say.

Dr. M. Hayes: As a director of Independent
Newspapers and writer, I have an interest to
declare in this matter, and I make such declar-
ations ritually. We have focused on this issue each
day we have discussed the Bill and I can only con-
clude that the intention is not to make progress
on Committee Stage. I agree with the Minister
that the purpose of this section was to encourage
newspapers to offer apologies and, in doing so, to
satisfy those people who find them acceptable.
This would keep many cases from the courts that
would have otherwise have been there, and
people not satisfied with an apology could still go
to the courts.

I share many of Senator Norris’s views on the
inelegance of the drafting of Bills that come
before us but I think adding the word “automat-
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ically” in this case would define it out of
existence.

Amendment, by leave, withdrawn.

Amendment No. 11 not moved.

Question proposed: “That section 22 stand part
of the Bill.”

Mr. J. Walsh: I did not receive a satisfactory
response to a point I raised on the previous
occasion the Bill was debated. Section 22(1)
states: “In a defamation action the defendant may
give evidence, in mitigation of damage, that he or
she made or offered an apology to the plaintiff...”.
Why is a distinction drawn between the words
“made” and “offered” in this context? The legis-
lation does not make provision for a press organ
to unilaterally publish an apology when it knows
it is wrong. Why should the words “or offered”
be included? The section contains a dichotomy.

The reason Senators are painstakingly examin-
ing the sections is that we have strong reser-
vations about many of the Bill’s provisions. In
addition, the purpose of the House is to examine
legislation. The Minister has kindly agreed to
consider a number of points raised in the House.

Section 22(3) states that in a defamation action,
an apology made by or on behalf of a defendant
in respect of a statement to which the action
relates does not constitute an express or implied
admission of liability by that defendant and is not
relevant to the determination of liability in the
action. This means the plaintiff will not secure
advantage by giving evidence in court that he or
she has received an apology. The defendant, on
the other hand, may, “in mitigation of damage”,
give evidence that he or she has made or offered
an apology to the plaintiff. This is an unfair and
inequitable provision which must be addressed to
achieve balance.

As Senator Norris stated, if an apology can be
cited in support of a case, it should be open to
both the plaintiff and defendant to do so. It is
logical to provide that publications should not
fear that making an apology will result in a sub-
sequent legal case being conceded. However, if
the defendant can use an apology in mitigation
of damage, it should not follow that the plaintiff
should be deprived of an opportunity to raise the
apology in support of his or her case. If a publi-
cation has done damage to a person’s reputation,
damages should flow.

Mr. Norris: I am impressed by Senator Walsh’s
contribution which was fair, measured and
reasonable. I also have a degree of sympathy with
Senator Maurice Hayes’s comments because I
understand that one does not want to have blood
in the water, in other words, the fact that an apol-
ogy is given means that people who might not
otherwise take an action sniff blood and decide

that, having received an apology, they can go for
the publication in question. It is a matter of strik-
ing a balance. The problem, however, is that the
section lacks balance and favours one side.

While I understand the concerns of Senator
Maurice Hayes and, like everybody else, want
good investigative journalism, I do not want the
apology to be used as an excuse. I will retain my
amendments in order that I may resubmit them
on Report Stage. Will the Minister of Stage ask
officials to examine the section to ascertain if the
lack of balance, about which all Senators have
some reservations, can be addressed? In such cir-
cumstances, I would not be vexatious in pushing
my amendments. It is not a matter of personal
vanity on my part to have my name on an amend-
ment which is accepted.

I accept that the Minister controls the Whip
and that the reality of political life is that
Members on this side will have to do as they are
told and will be dragooned through the lobbies.
There is clearly a belief on all sides of the House
that there is a lack of balance in this regard. It is
incumbent on the Minister to ask his officials to
consider whether it is possible to introduce an
extra degree of balance.

Question put and agreed to.

Section 23 agreed to.

SECTION 24.

An Cathaoirleach: Amendments Nos. 13 and
14 are technical alternatives to amendment No.
12. All three amendments may be taken together.
Is that agreed? Agreed.

Mr. Cummins: I move amendment No. 12:

In page 18, lines 26 to 36, to delete subsec-
tion (1) and substitute the following:

“24.—(1) Subject to subsection (4), it shall
be a defence (to be known, and in this section
referred to, as “the defence of fair and reason-
able publication”) to a defamation action for
the defendant to prove that the statement in
respect of which the action was brought was
published in good faith and in all the circum-
stances of the case, it was fair and reasonable
to publish the statement.”.

I tabled this amendment on the basis of my belief
that newspapers may have too many hoops to
jump through in proving fair and reasonable pub-
lication. An article published in good faith should
be viewed by the court as not being malicious,
and this should be sufficient to proceed with the
defence of reasonable publication.

I am tempted to withdraw this amendment,
however, in view of recent examples of untruthful
newspaper allegations made against certain per-
sons, On today’s Order of Business, Members
referred to articles published in recent days on
the death of a young man in Lucan. These reports
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contained several untruths, including the claim
that he was known to the Garda. Given that we
have been discussing this Bill for some time, I had
expected apologies to appear prominently in the
newspapers that printed these lies. We saw on the
television a grieving mother forced to defend the
good name of her son. The newspapers in ques-
tion printed what can be only described as rub-
bish. These allegations have hurt the victim’s
family, as they would any decent and right-think-
ing person. This is only one example but it is typi-
cal of the problem that exists.

Some weeks ago, I spoke on the Order of Busi-
ness about the media treatment endured by the
manager of the Irish soccer team in the wake of
the victory in San Marino. One newspaper article
the following Sunday suggested he should buy
petrol and pour it over himself. This is gutter
journalism and it must be stamped out. The
sooner we have a press council with teeth the
better. As I said, I had hoped today’s editions of
the relevant newspapers would include apologies
for the untruths they published about the gentle-
man who died. This was a man who worked for
charity. It is harrowing for his mother and
extended family that such articles should be
published.

I am interested to hear what the Minister of
State has to say about my amendment but I pro-
pose to withdraw it in light of these latest events.

Mr. Norris: I agree with much of what Senator
Cummins said. My understanding, although I may
be wrong, is that we are attempting to introduce
a new concept into Irish law. It is a concept that
is highlighted by the infamous Reynolds case in
which a former Taoiseach was libelled and pillor-
ied by a trashy rag owned by that despicable man,
Rupert Murdoch. It is astonishing that we should
introduce something like this trailing after these
types of judgments. A judgment in the United
States some years ago in the case of Sullivan v.
The New York Times was based on a first amend-
ment argument. The net impact of this has been
to introduce negative advertising whereby people
can say whatever they like about their opponents
in election campaigns and can pay people to lie
on public television and get away with it. Is that
what we want?

Mr. George Galloway can be an awkward cus-
tomer and sometimes plays to a low gallery,
something I am sure no Member would accuse
me of doing. On the other hand, he was well able
for the Senate of the United States when he went
there and blazedly told the truth. The truth is
something to which The Daily Telegraph is a com-
plete stranger. That paper repeatedly published
lies about Mr. Galloway and tried to rely on the
justification of fair comment. It lost its case,
however. Are these the standards we wish to
import into Irish law?

My amendment No. 14 proposes to delete para-
graph (a) of subsection (1). This provision is a
squalid piece of work. I ask Members, my fellow

turkeys, to note that subsection 2 (a) refers to the
“extent to which the statement concerned refers
to the performance by the person of his or her
public functions”. This provision purports to do
something I maintain is unconstitutional because
it creates two ranks of citizens. On the one hand,
there is the ordinary Joe Soap who has never
lifted a hand to serve his community or do any-
thing of a public nature. It seems such persons
are entitled to a higher degree of protection than
somebody who enters public office in an attempt
to do some good.

As politicians, we are saying here that there
should be a weaker test of truth in what news-
papers and other media sources write about us
than there is in regard to ordinary citizens. Why
is this the case? What is the caratage of truth?
Should it not be an absolute standard? Is a lie
somehow lesser if it relates to a Deputy, council-
lor, Senator or Minister rather to an ordinary citi-
zen? I do not understand the logic of that.

I understand that newspapers must pursue
matters of public importance. Above all,
however, is the question of truth. My standard
can be summed up as “Print the truth or pay the
price”. In 1909 or thereabouts, a contemporary of
James Joyce, Arthur Cleary, observed that a
nation which takes an English paper for its Sun-
day lunch will one day find a change in its Friday
menu. I should explain for younger people that
at that time, Roman Catholic people who were
citizens of this State were required not to eat fish.
What Mr. Cleary meant by this observation was
that if one allows one’s ethos to be overwhelmed
by the standards of the British tabloid press, one
will find one’s entire ethical context changed. I
do not say this in any racist way. I am proud of
the fact that my father is English. I am not anti-
English but I deplore and despise the standards
of the British press.

Under Article 40 of the Constitution, the State
guarantees to secure the good name of every citi-
zen and, by its actions, to vindicate that good
name. The Constitution does not provide that this
will be done for Mrs. Olivia Boylan in Sallynog-
gin but not for Senator Maurice Cummins,
because he is a Senator, nor for the Minister for
Justice, Equality and Law Reform, Deputy
Michael McDowell, because he had the cheek to
put himself forward for election. We would want
to be very careful before we vote through a Bill
that states that if somebody is in public life there
is a weaker test of truth to be applied in what is
written about them, and I do not give a tuppenny
damn if I attract the further ire of Fintan O’Toole
for expressing this view in Seanad Éireann. Much
as I am interested in Mr. O’Toole’s commentary,
he always goes on about the freedom of the press.
I have every freedom to express these opinions in
defence of what I see as proper and decent stan-
dards in this House. That is at least as much part
of the freedom of expression in a democracy as is
the freedom to print lies about politicians.
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I remind Members, if any of them are in the
slightest doubt, that politicians are routinely held
up to contempt and ridicule by commentators.
Only last night I was listening to Vincent Browne,
whom I usually enjoy, but I had to switch off the
programme because he was posing loaded ques-
tions, barracking people, interrupting them and
groaning and sighing all over the place. It was the
most ridiculous performance. He did not give
people a chance to speak. He was holding them
up to ridicule because they were politicians, and
here we are again allowing a lesser standard of
truth and decency to be applied simply because
we are politicians.

We have been let down by some members of
this profession who appear to have sold them-
selves out, especially over planning, for pathetic
amounts of money but I still hold that this is an
honourable profession where honourable and
decent people work hard in the interests of the
community. If there are rotten eggs we should go
after them, sort them out, find out the truth and
publish it fearlessly but we must not publish half
truths and lies. We must not encourage that kind
of low standard of journalism.

Dr. M. Hayes: Senator Norris is extending the
Sullivan judgment far beyond what anybody
expects of it. The basis of the Sullivan judgement
was that people engaged in the rough and tumble
of political debate and public life should be
regarded as having slightly thicker skins than
others but if there is a liable people can proceed
on that. Like Shylock, if we are pricked do we
not bleed?

Mr. Norris: Exactly.

Dr. M. Hayes: That should be respected. At the
same time, we are not putting journalists, writers
or others in a different position from the rest of
the public when giving a defence of good faith
because what is it but mens rea? It is the intent
to commit the crime or whatever. There must be
a good faith defence in that case as in this one.

We tend to concentrate on the press and on the
media but there are other forms of publication. I
was very concerned with a case involving a poli-
tician in Northern Ireland, who is no longer alive,
which caused a history book by a reputable his-
torian to be pulled because of one reference in a
paper that had stood unchallenged for years.
There must be a provision which allows for a
defence in those cases.

Mr. Fahey: I propose to deal with amendments
Nos. 12 and 14 together. Amendment No. 13 is a
technical amendment. Senator Cummins’s
amendment No. 12 would radically alter the pur-
pose of the proposed new defence of fair and
reasonable publication. Section 24(1) provides for
the defendant in a defamation action to prove
that the statement in respect of which the action

is brought was published in good faith and was
published in the course of, or for the purpose of,
the discussion of a subject of public importance,
the discussion of which was for the public benefit.
These two qualifications are critical and are not
divisible. While it will be ultimately for the courts
to decide the exact nature and extent of this new
defence, it must retain the qualification that a
matter of public importance be the issue. For that
reason, the amendment is opposed.

Amendment No. 14 is somewhat related to
amendment No. 12 in that it seeks to divide the
essential qualification of the defence. The good
faith requirement is a necessary precondition on
the publisher of the statement and is indivisible
from the public importance requirement. I
oppose this amendment also.

An Leas-Chathaoirleach: Is the amendment
being pressed?

Mr. Cummins: No.

Amendment, by leave, withdrawn.

Government amendment No. 13:

In page 18, subsection (1), line 27, to delete
“as “the defence” and substitute “as the
“defence”.

Amendment agreed to.

Mr. Norris: I move amendment No. 14:

In page 18, subsection (1), line 31, to delete
paragraph (a).

An Leas-Chathaoirleach: Is the amendment
being pressed?

Mr. Norris: I will not press it now because I
want to return to it on Report Stage but it would
strike me as perfectly reasonable that in a matter
of public importance truth, and not partial truth,
is essential. The number of people, including
some of the Minister’s Cabinet colleagues, who
have privately told me I am right would horrify
the people sitting behind him.

Amendment, by leave, withdrawn.

Mr. Norris: I move amendment No. 15:

In page 19, subsection (2)(f)(i), lines 9 and
10, to delete all words from and including “or”
in line 9 down to and including “standards” in
line 10.

This amendment concerns the press council. The
press council is absurd. The Bill refers to the stan-
dards. What are the standards? Where are they?
Are they adumbrated in the Bill? Will the Mini-
ster of State tell the House what precisely are the
standards? What is the code? We are blithely say-
ing in legislation that there will be an excuse for
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them to adhere to the code of standards of the
press council. The incoming head of the press
council is an old friend of mine and a former
Provost of Trinity College but it is his innocent
decency that has allowed him take up this posi-
tion because it is a farce.

Everybody knows the idea of a press council is
a complete farce, and I will explain the reason to
the Minister. A classic example of it is that we do
not have any code. The Minister is from a country
region, and I am not more than a hop out of the
bog myself, and I assure him that neither I nor
any of my ancestors would buy a pig in a poke.
This is a classic pig in a poke.

Who are the members of the press council? A
fair preponderance of them are appointed by the
people it is supposed to supervise. It is not, in any
recognisable sense of the word, independent. We
will be dealing later with the profession of archi-
tects in the Building Control Bill where we are
insisting on an independent regulatory body to
validate architectural qualifications and so on. I
could reel off any quantity of cases in which there
have been editorials written, including by Senator
Maurice Hayes’s newspapers, demanding inde-
pendent regulation but apparently what is sauce
for the professional goose in every other case is
never to be ladled out as sauce for those in the
press, who are above such concepts as indepen-
dence. Just as we are required to dilute the mean-
ing of truth, we must dilute the meaning of inde-
pendence.

I will refer to another little wonder. As I will
not be allowed to elaborate too much on it at the
appropriate place, I would prefer to talk about it
at the inappropriate place. Who is paying for this
bird? Did that ever strike anybody? I will tell the
House who is paying for it — the press. We have
a code that is not spelt out, which is the creature
of a group of people who are not independent
and are paid for by the people they are supposed
to be regulating. There is a phrase I encountered,
which delighted me when I moved across the
river: “Well I don’t know about you, but I didn’t
come down the Liffey in a bubble.” Well I did
not, and I can smell this a mile off and I do not
like it. I would very much appreciate if the Mini-
ster of State would agree to delete it.

Mr. Fahey: Section 24(2)(f)(i) makes specific
reference to adhering to a code of standards
equivalent to those of the press council where the
publisher of the periodical is not a member of the
press council. This provision is very sensible as a
periodical may for whatever reason — it could be
valid from its perspective — decide not to be a
member of the press council. We should allow
such a periodical to access such a defence. We
cannot force periodicals to take up their entitle-
ment to be members of the press council. Thus
when seeking to invoke the new defence, the
existence of an equivalent code of standards
similar to that to be established by the council or
its absence will assist a court in its determination

of whether a published statement was fair and
reasonable on behalf of the non-member of the
press council. For that reason I oppose the
amendment.

An Leas-Chathaoirleach: Is the amendment
being pressed?

Mr. Norris: Not at this stage. I will await
developments.

Amendment, by leave, withdrawn.

Amendment No. 16 not moved.

An Leas-Chathaoirleach: Amendments Nos. 17
and 18 may be discussed together, by agreement.

Ms Tuffy: I move amendment No. 17:

In page 19, subsection (2)(g), line 16, after
“obtain” to insert “in advance”.

The first part of section 24 (2)(g) states that the
plaintiff’s version of events should be represented
in the publication concerned. If we also allow
“the extent to which a reasonable attempt was
made by the publisher to obtain and publish a
response from that person”, that attempt should
be made in advance of publication, which would
be in keeping with the rest of the section. It
makes sense from the viewpoint of having
balance and proportion.

Amendment No. 18 requires that “the extent
to which the prominence and extent of the rep-
resentation of that person’s response compares
with the prominence and extent of the suspicion,
allegation or fact concerned” should be taken
into account. It would be possible for a news-
paper, for example, to have the plaintiff’s version
of events in the same article that the person was
defamed but it might be in small print, while a
large heading might defame the person con-
cerned. It is not enough for a plaintiff to be per-
mitted to have his or her version of events in the
same publication. The prominence of that version
of events in the publication should be similar to
the article which is defamatory. At least it should
be considered.

Mr. Fahey: While amendments Nos. 17 and 18
would preserve section 24(2)(g), they seek to
alter its meaning by providing that the plaintiff’s
version of events must be obtained in advance
and so obtained the nature and extent of their
representation compared with the suspicion, alle-
gation or fact concerned. While I have sympathy
for and understanding of the thinking behind the
proposed amendments they seek to be too pre-
scriptive in imposing these conditions. If accepted
they would run the risk of making the new
defence unusable. There may be valid reasons the
plaintiff’s version cannot be obtained in advance
of publication. I would prefer to let this matter
be the subject of continuing jurisprudence by the
courts in determining cases that might come
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before them. As to the nature and extent of the
representation of the plaintiff’s views compared
with the suspicion, allegation or fact concerned
presented by the defendant, I would prefer to let
the courts decide on the basis of the particular
case presented to them. Consequently, amend-
ments Nos. 17 and 18 are opposed.

Dr. M. Hayes: What Senator Tuffy is
requesting represents good journalistic practice.
Publishers should try to establish the contra case
before publication. Most conscientious journalists
would do so. I agree with what the Minister of
State has said. It should be left either to the
courts or to developing codes of practice.

Mr. J. Walsh: I agree with Senators Tuffy and
Maurice Hayes. I am somewhat taken aback with
the response. Section 24(2) states:

For the purposes of this section, the court
shall, in determining whether it was fair and
reasonable to publish the statement concerned,
take into account such matters as the court con-
siders relevant including any or all of the fol-
lowing . . .

Amendment No. 17 would result in section
24(2)(g) stating:

(g) the extent to which the plaintiff’s ver-
sion of events was represented in the publi-
cation concerned and, if not so represented,
the extent to which a reasonable attempt was
made by the publisher to obtain in advance
and publish a response from that person... .

If we leave the subsection as it is we would effec-
tively not place any obligation on a member of
the press and the court would not have any great
regard to it if no attempt were made to establish
from the individual who was defamed whether it
was correct. It would be ludicrous for us to allow
that to go through. It is a very sensible amend-
ment. If a vote were called I may be put in a posi-
tion of having to vote against my conscience. This
section indicates many of the deficiencies and
weaknesses in the Bill. The amendment rep-
resents a simple request that should be acknow-
ledged and included. It takes nothing from rights
of the media. All it means is that the court will
take into account that the journalist or publi-
cation made some attempt. It is not even neces-
sary to contact the individual. However, the
defendant should be able to give evidence show-
ing an attempt to make contact even if it were
not possible to contact the individual. That would
be very germane in a case where a defendant ple-
ads a defence that it was done in good faith, and
was fair and reasonable in the circumstances. I
will come to the point of fair and reasonable pub-
lication in a moment because I agree with the
insertion of that provision. I strongly urge the
Minister of State to reconsider this aspect

between now and Report Stage. It is a very minor
and commonsense change.

Ms Tuffy: I thank Senators Jim Walsh and
Maurice Hayes. The more I look at it, what the
Minister of State has said does not make sense.
How can one take into consideration whether
something was fair and reasonable if, after publi-
cation, one looked at whether the defendant
made an attempt to contact the person for a
response? That is after the event. If somebody
published something defamatory and he or she
knew, surely he or she would try to get a defence
for himself or herself by making the attempt this
section allows. I do not see the logic of it being
something that could be considered where, after
the event, somebody could make an attempt to
contact the plaintiff to get his or her response.

Dr. M. Hayes: The court would ask whether at
the time this was happening the person made the
effort before he or she published?

Ms Tuffy: Yes.

Mr. B. Hayes: I suggest we get a form of words
to cover that issue.

Ms Tuffy: Exactly.

Mr. Fahey: While I accept the thrust of the
Senators’ arguments, my difficulty with the
amendment is that it is simply too prescriptive
and we cannot be too prescriptive in legislation
of this nature. The matter is best left to the courts
to decide.

Mr. J. Walsh: I take the point the Minister of
State makes but I strongly urge him between now
and Report Stage to have another look at the
issue. It is not necessarily good enough to leave
an issue such as this to the courts. We are making
a significant change in the laws of defamation,
which I will comment on when we come to the
section. In doing that, there needs to be regard to
the ordinary citizen who may well find himself or
herself in a position where he or she is seriously
defamed and, because of the way we construct
the legislation, everything is stacked against him
or her.

If a serious journalist or publication were not
to made any effort to establish from the party
being defamed whether what was to be published
was true and giving that party such an oppor-
tunity, that would be a serious breach of standard
ethics in journalism. I do not think we should pre-
scribe for that in law. It is wide open to the courts
to interpret it. Conversely, where a case was
pending and the publication had a letter from a
solicitor, it would not be good enough for the
publication to try to establish from the individual
whether it was right or wrong. At that stage one
would not give kudos to anybody for going to
them.
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While one does not have to make contact, the
important issue is that an honest effort is made
to make contact in advance. That is the very least
I would expect where a serious defamation issue
arises. I urge the Minister of State to look at that
issue between now and Report Stage because we
are ad idem in the House. All the wisdom on this
issue does not reside just within the Department.
The views of the Houses of the Oireachtas should
be reflected in the Bill as well.

Mr. Cummins: I support Senator Tuffy and
Senator Jim Walsh. I appeal to the Minister of
State, as Senator Walsh has done, to look at the
matter between now and Report Stage. We are
all of the same opinion that the issue should be
looked at and a proper form of words agreed
rather than being dismissed at this stage. The
Minister of State should at least give a commit-
ment to look at the issue and come back with
another form of words on Report Stage. That is
the least we deserve given that all sides of the
House have the same opinion on this matter.

Ms Tuffy: I agree with the other Senators. It
would be acceptable if the Minister of State were
to say he would look at the matter between now
and Report Stage. Section 24(2) deals with
whether it was fair and reasonable to publish the
statement. Paragraphs (a) to (f) and (h) all deal
with the time of the statement or beforehand.
Paragraph (g) is the one paragraph that allows
for the possibility of something happening after
publication and, surely, that could not be correct.
If so, will the Minister of State clarify the reason
it is necessary to leave it broader?

Mr. Fahey: I am prepared to clarify further the
reason for this requirement. In doing so, I make
it clear I am not necessarily agreeing to any
change in the position I now hold. I am prepared
simply to seek further clarification on the basis
that all Members are in agreement that I should
do so.

Amendment, by leave, withdrawn.

Amendment No. 18 not moved.

Mr. Cummins: I move amendment No. 19:

In page 19, subsection (4)(b), line 36, to
delete “out of spite, ill will or”.

I consider that “bad faith or other improper
motive” is sufficient. I propose the deletion of
“out of spite, ill will or”.

Mr. Fahey: The proposed amendment would
weaken the conditions of the operation of the
new defence of fair and reasonable publication. I
see no reason the publisher of a periodical claim-
ing the defence should not be required to show
specifically that they did not act out of spite or ill
will. Therefore, the amendment is opposed.

Amendment, by leave, withdrawn.

Ms Tuffy: I move amendment No. 20:

In page 19, subsection (4), between lines 39
and 40, to insert the following:

“(d) as far as practicable, he or she made a
reasonable attempt to obtain in advance and
publish a response from the person to whom
the publication related, and”.

This amendment is similar to an earlier amend-
ment. Obviously, it is part of the defence that an
attempt was made in advance to obtain and pub-
lish a response from the person to whom the pub-
lication related. If one used that defence, it would
logically follow that one should be able to prove
one made that attempt. For that reason the
amendment was tabled.

Mr. Fahey: Amendment No. 20 effectively fol-
lows on from the proposed amendment No. 17 by
seeking to add an extra condition in pleading the
defence of fair and reasonable publication that a
reasonable effort had been made to obtain and
publish the plaintiff’s version of events. I have a
certain understanding of the thinking behind the
proposed amendment. However, I hold the view
that seeking to add this particular condition is
being too prescriptive and, if not met, should be
a reason for automatic failure of the defence. It
is of a different nature from the other conditions
in subsection (4). Therefore, I oppose the
amendment.

Amendment, by leave, withdrawn.

Question proposed: “That section 24, as
amended, stand part of the Bill.”

Mr. J. Walsh: It might well be argued that the
defence of fair and reasonable publication is a
concession to the media. I take a different view.
I think it is a concession to free expression and it
is one I fully support in the Bill. It is a significant
shift and modifies our defamation laws substan-
tially, but it is right that it should do that where
issues of public importance and matters of public
benefit can be placed as a defence to publication.
In going that route, we need to mindful when eas-
ing the laws of defamation to maintain a balance.
Section 24(3) reads:

The failure or refusal of a plaintiff to respond
to attempts by or on behalf of the defendant, to
elicit the plaintiff’s version of events, shall not -

(a) constitute or imply consent to the pub-
lication of the statement, or

(b) entitle the court to draw an inference
[that is fine] if, in the particular circum-
stances of the case, the court considers that
the plaintiff was reasonable in withholding
any response or in believing that a denial or
refutation by the plaintiff of a defamatory
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statement would itself be unfairly used or
published.

What we are doing is qualifying the denial of the
court’s right to draw an inference. I have serious
concerns in this regard. If a person is contacted
by a newspaper, reporter or radio or television
station, he or she should be entitled to say that
he or she is not prepared to make any comment.
The court should not be allowed to infer in such
circumstances. This is a very significant qualifi-
cation. I ask that this be looked at between now
and Report Stage. I am discussing sections
because, as I am on the Government side, I
cannot table amendments to the Bill. If I were in
a position to do so, the House can rest assured
that I would table many amendments.

Section 24(4) deals with the defence of fair and
reasonable publication. It states:

The defence of fair and reasonable publi-
cation shall fail unless, in relation to the publi-
cation of the statement in respect of which the
action was brought, the defendant proves that-

(a) at the time of publication he or she
believed the statement to be true,

(b) he or she did not act in bad faith or
out of spite, ill will or other improper motive.

I am not disagreeing with that but how is it to be
proven? It strikes me that other than making an
affidavit, it is impossible to prove this. It is a sig-
nificant part of the subsection. What answer or
clarification might we get in this regard?

Mr. Fahey: I repeat that we simply cannot
allow the legislation to be prescriptive to the
point where we are tying the hands of the court.
It would make the defence almost impossible and
it is for this reason we must leave these matters
to the discretion of the court. While, as I stated
previously, I might agree with the principles
behind the case being made, in the interests of
good legislation, we must put these proposals
through as proposed in the Bill.

Mr. J. Walsh: A very simple question arises
from section 24(3)(b) which states that the court
is not entitled to draw an inference but then
qualifies this by stating that the court would look
at whether the plaintiff was reasonable in with-
holding a response. In what circumstances would
a plaintiff be unreasonable in withholding a com-
ment if he or she were contacted by a newspaper?
There should be no obligation on him or her to
comment. We should not build into our laws the
right of the court to have, in some way, discretion
in interpreting that. I see no consistency in this.
If someone has been charged with a criminal
offence, he or she has the right to silence. I know
there is some debate about changing that, which
I would advocate in respect of serious criminal
matters. In this instance, we are allowing the
court to draw an inference where somebody may

have decided that he or she does not wish to com-
ment on something put to them. I do not think it
right or proper to prescribe this in legislation.

Mr. Fahey: Section 24(3)(b) does not allow the
court to draw any inference from the plaintiff’s
reasonable decision not to respond to the news-
paper. In other words, one could refuse to com-
ment on whether one denies the story. Therefore,
no inference is being drawn in regard to section
24(3)(b).

Question put and agreed to.

Section 25 agreed to.

SECTION 26.

An Leas-Chathaoirleach: Amendments Nos. 21
and 30 are related and may be discussed together.
Is that agreed? Agreed.

Ms Tuffy: I move amendment No. 21:

In page 20, subsection (1), line 41, after “the”
to insert “District Court, Circuit Court or”.

We tabled this amendment because it allows for
a declaratory order. As there are no damages
with such an order, we believe there is no reason
to confine it to the High Court. In particular, in
light of the costs involved in going to the High
Court, it seems unreasonable not to give the
lower courts jurisdiction in this matter. It is a
general issue which we should examine. There are
other areas where one should be able to go to
the District or Circuit Court but where one is not
allowed to do so at present. This is an obvious
area. It would be a simple remedy for a person
who wanted to clear his or her name. He or she
could simply get an order to the effect that a
statement was false and defamatory of him or
her.

Mr. Fahey: The intention in section 26 is to
provide a clear indication to a potential applicant
that he or she might seek the new relief of a
declaratory order. Thus, the section provides that
such orders should be sought in the High Court.
This is not an issue of jurisdiction. There is no
benefit to providing that such orders should be
sought in the Circuit Court. The District Court
does not have jurisdiction in hearing actions for
defamation as it is very likely that any such
decision there would be appealed to the High
Court. This would not be a particularly desirable
outcome. Therefore, amendment No. 21 is
opposed.

Amendment No. 30 is unnecessary as it is clear
from the text of section 32, which concerns an
order prohibiting the publication of a defamatory
statement, that the Circuit Court has jurisdiction
to hear such an application if the action has been
brought there. Therefore, amendment No. 30 is
also opposed.
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Ms Tuffy: To return to what the Minister of
State said——

An Leas-Chathaoirleach: On amendment No.
21.

Ms Tuffy: Yes. I understand what he is saying
and can see that allowing a District or Circuit
Court to decide the issue would be a new
development. On the other hand, why should we
not allow them to decide these issues? One has a
judge and a court. Why must so many things go
to the High Court for determination? It is very
off-putting for many people, especially those who
do not have the money to take a case in respect
of this or other issues to the High Court. If one
goes to the High Court, one can be represented
by a solicitor, although I am not sure if this is
true. The idea of being able to go to the District
or Circuit Court would be much more attractive
to a person of modest means for cost reasons
apart from anything else and possibly because the
case might be dealt with more quickly.

Mr. Fahey: As I have explained previously, it
would not matter. If one brought a case in the
Circuit Court and appealed the decision, it would
go automatically to the High Court.

Mr. Cummins: What would happen if one did
not appeal it? That is the point that is being
made.

Mr. Fahey: If one did not appeal the decision,
it is not a issue.

Mr. Cummins: What would happen if one
appealed the decision of that court?

Mr. Fahey: It is not an issue. It cannot be held
in the District Court so, if one appeals the
decision, it goes to the High Court.

Amendment, by leave, withdrawn.

Ms Tuffy: I move amendment No. 22:

In page 21, subsection (6), line 19, to delete
“applicant” and substitute “plaintiff”.

This is a technical amendment that aims purely
for consistency in language. The word “plaintiff”
is used in previous sections and we suggest that
the “applicant” should refer to the “plaintiff”.

Mr. Fahey: The text of section 26, which pro-
vides for the new remedy of a declaratory order,
provides throughout for mention of applicant and
respondent. This is the correct approach, as no
defamation action has been lodged and thus we
cannot speak of plaintiff and defendant.

An Leas-Chathaoirleach: Is amendment No. 22
being pressed?

Ms Tuffy: It is being withdrawn but I ask the
Minister to reconsider the matter.

Amendment, by leave, withdrawn.

Question proposed: “That section 26 stand part
of the Bill.”

Mr. J. Walsh: I understand some people will
just want to clear their names and therefore will
seek a declaratory order in order not to become
involved in the high cost of prosecuting a case. It
is my understanding that if a declaratory order is
made, no compensation would follow. I am con-
cerned that if there is no financial penalty, there
is no incentive for journalists to be responsible. I
accept it is up to individuals, but it comes back to
the balance of resources between the defendant
and the plaintiff. In general, defendants will be
corporations of significant means. If an indepen-
dent press council found in favour of a plaintiff,
there should be some mechanisms to allow com-
pensation to be paid. In the public mind, the issu-
ing of such an order would indicate defamation
had taken place and one side was in the wrong. I
appreciate the Minister of State may not be able
to do much in this regard because declaratory
orders were devised as a short-cut in the system.

Mr. Norris: There is something lopsided about
this approach. If one opts to seek a declaratory
order, one is not entitled to any other kind of
compensation. I do not think that is fair. If one
gets an order that indicates one has been injured,
why should one not have a redress? There is
nothing in the Bill to suggest declaratory orders
are awarded in cases that are not of sufficient
seriousness; they cover everything. One could
make the most tremendously inaccurate and
dreadful statement about somebody and by seek-
ing a declaratory order, he or she would be cut off
from all other avenues of redress. This approach
appears to be skewed in favour of newspaper pro-
prietors. That is not fair.

Mr. Fahey: Essentially, if the plaintiff wants a
quick fix, as it were, he or she will seek a declara-
tory order. That is his or her choice. If he or she
wants to prove defamation, he or she will choose
another approach. Section 26 provides for this
more expeditious remedy to the applicant where
an allegedly defamatory statement has been pub-
lished and the court is satisfied it is so, and that
the respondent has no defence to the application.

Mr. Norris: That is absolute nonsense. With the
greatest respect, I do not imagine the Minister of
State believes for a minute what he is saying. He
could not possibly do so, certainly not as a poli-
tician. In effect, he is saying that if somebody puts
into print or into the airwaves something that is
criminally wrong and damaging about another
person and if, in order to protect one’s repu-
tation, one seeks to have that statement cor-
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rected, one is cut off from all other remedy.
Come on, from where did this idea come — Mr.
O’Reilly?

Mr. Fahey: The proposal was first contained in
a report of the Law Reform Commission in 1991.
It was further recommended by the legal advisory
group on defamation in 2003.

Mr. Norris: I thank the Minister of State for
that clarification. However, I still think it is daft.

Mr. J. Walsh: I listened with interest to the
Minister’s response. While I am not a legal
expert, I understand the system and why people
would seek a declaratory order. In the case of a
person who is seriously defamed, he or she may
well decide to seek a declaratory order. It is easy
to say it is his or her choice and that he or she
can continue the case but one has to take account
of an individual whose financial resources may be
limited. When one goes to court it is a lottery.
Even if one has been advised one has a strong
case, no doubt the other side will have been
advised in a similar way. Ultimately, the advisers
will be the winners in the case.

It is not always possible or prudent for people
to pursue their rights. In this proposed legislation,
no account has been taken of the ordinary citizen
with limited resources who feels strongly he or
she has been defamed, whose reputation is in tat-
ters and who wishes to have his or her good name
restored. A series of obstacles are in the way of
a person achieving this end. I am in favour of an
independent press council. We will come to this
issue in due course. I do not think it is beyond
the wit of anybody to draft legislation to the
effect that if a declaratory order were issued, it
would be possible for an independent body to
award limited compensation up to \50,000 or
some such sum to a person who had been
awarded a declaratory order.

I recently heard of a case, perhaps not a very
good one, which was settled on the basis of the
newspaper in question taking a proportion of the
plaintiff’s costs. The defendant stated he had
been vindicated but the plaintiff made the point
very clearly that no compensation was paid, only
the costs, and the person who took the case was
a man of straw. If we are to settle cases on that
basis, it does nothing for the restoration of a per-
son’s reputation where he or she has been gen-
uinely defamed. The same will happen if this Bill
is enacted. In serious cases a person will have,
and should have under the law, the right to be
vindicated. We need to examine this issue
carefully.

It is easy for us to discuss the matter, it is an
entirely different matter for the person who finds
himself or herself in the Four Courts where we
have allowed exorbitant fees to be charged and
where people can risk everything they own, and
a lot more, by going to court. We need to be

mindful of this when we draft legislation. We
should seriously examine putting balance into
some sections of the Bill and we could do this in
section 26. It would be a simple matter to have
an independent body that could prescribe com-
pensation to a limited degree. Obviously, people
should also have the right to go to court. This
would be also a media-friendly approach because,
in most cases, people want to be vindicated.
People want their reputations restored and would
settle for small amounts of compensation. Often
in the public mind, the level of compensation
determines the correction of the defamation. We
need to re-examine aspects of the Bill.

Mr. Norris: I support what Senator Jim Walsh
said. I welcome the Minister of State’s enthusiasm
for the Law Reform Commission. I hope that
enthusiasm will be sustained throughout the rest
of this debate, which cannot go on for very long.
I will be suggesting some other things that were
recommended vigorously by the Law Reform
Commission should be taken on board.

The points made by Senator Jim Walsh are
valid. I have a good deal of sympathy for individ-
ual journalists who are brought to court because
it is a very heavy burden on a professional person.
The late Michael O’Toole was a great friend of
mine, a wonderful journalist, a good friend of
Ireland and of literature and all the rest of it. He
wrote the “Irishman’s Diary” column in the
Evening Press. He was a terrific man. Something
quite innocent he wrote was taken up and he was
crushed by it for quite a long time. It was a hor-
rendous experience. I am not unaware of that
aspect of the matter.

However, if one gets a declaratory order, it is
because one is aware that the longer a matter is
allowed to remain out there, the more it accrues
and acquires substance in the public imagination.
A declaratory order should be an instrument to
prevent that happening but it should not com-
pletely cut off other redress. Why should it? I do
not refer to personal redress against a journalist,
I refer to the press barons. One should bear in
mind that my principal target in this is not partic-
ularly the Irish newspapers, it is bringing the hor-
rible stable of English publications under the
jurisdiction of our standards. It is unfair that one
is not allowed further redress because one nips a
matter in the bud.

I remind the House of a case of a man in
Waterford. He had a ramshackle hotel and came
across as a decent man but perhaps a little
eccentric.

Mr. Cummins: I know him well.

Mr. Norris: He received \100,000 and did not
think it was enough. If he had been granted a
declaratory order he would not have been
granted anything. The entire country is laughing
at him and he has been exposed to ridicule. It
does not matter to people whether he is running
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a brothel. I have no idea if \100,000 was too
much, too little or exactly right.

Mr. Cummins: He was awarded \50,000.

Mr. Norris: In that case I will send him a few
bob in the post. If he nipped this in the bud as
provided for in this Bill he would receive nothing.
He has been damaged and exposed to ridicule. I
read the article, accompanied by a photograph,
and laughed like a drain. It cheered up my morn-
ing but I do not see why he should not have some
recourse. That may have been innocent nonsense
but I am using the story as an instance. I hope it
is an accurate one, perhaps it is not.

I approach this Bill as an ordinary person, not
a lawyer. An ordinary person might well ask why
one is cut off from further recourse if one stops
something that may gather momentum.

Mr. Fahey: The court will decide on the appli-
cation. If a person seeks a declaratory order the
person must understand that damages cannot be
awarded.

Mr. Norris: Why? Is that not for the Oireachtas
to decide?

Mr. Fahey: If one seeks damages one should
apply for a standard defamation order. It is up to
the courts to grant a declaratory order and the
courts must decide that the defendant has no
defence. The defendant may be able to offer a
defence. The issue of compensation is a separate
matter.

An Leas-Chathaoirleach: Is section 26 agreed?
We have given the section a good airing.

Mr. J. Walsh: We are entitled to debate it. This
is an important matter that goes to the kernel of
the debate. Section 26(2) states:

Upon an application under this section, the
court shall make a declaratory order if it is
satisfied that—

(a) the statement is defamatory of the
applicant and the respondent has no defence
to the application,

(b) the applicant requested the respondent
to make an apology, correction or retraction
in relation to that statement, and

(c) the respondent failed or refused to
accede to that request.

The court must establish these conditions before
it can proceed with the declaratory order. As
night follows day there should be a system or
another forum where there is a limit to compen-
sation. I understand the thrust of the comments
of the Minister of State about the declaratory
order. I have not heard any argument that draft-
ing legislation to provide for such a forum is
beyond our remit and our wit.

Mr. Norris: Senator Walsh is correct. Here is a
situation where lies have been published and the
publication can get away with refusing to with-
draw them or apologise. There is much rubbish
spoken here about free fees, which is an oxy-
moron. This Bill establishes free lies and that is
not right.

Mr. Fahey: I have no further comment.

Question put and agreed to.

SECTION 27.

Question proposed: “That section 27 stand part
of the Bill.”

Mr. Norris: Does this section refer to the
situation where the defendant lodges money in
court, the plaintiff refuses to accept it, a lower
award is made and the plaintiff is penalised for
not accepting the earlier offer?

Mr. Fahey: In short, yes.

Mr. Norris: I do not like that and I give notice
that I might table an amendment on Report
Stage. Would that be in order?

Acting Chairman (Mr. Brady): That is
appropriate.

Mr. J. Walsh: I have debated this section with
the Minister and his officials. It is badly in need
of modification. When someone is defamed, the
defendant may agree to offer a degree of com-
pensation without an apology or acknowledging
the defamation. The person may decide to pursue
the case because reputation is more important
than compensation. Subsequently, the court may
find that the plaintiff was seriously defamed but
damages come to less than what was offered. Sup-
pose damages of \25,000 were awarded but the
publisher had offered \30,000. The plaintiff may
be lumbered with \500,000 in legal costs.

Mr. Norris: The plaintiff would lose costs.

Mr. J. Walsh: The plaintiff may have to pay
the costs of the defendant. It represents a major
gamble and is grossly unfair. Does the Depart-
ment not see the inequity in this? The plaintiff
may be a law-abiding citizen in court for the first
time and would inquire of the legal team when
an offer is made. The plaintiff is likely to follow
the advice of the legal team. As a consequence,
the plaintiff may lose everything and be left
homeless. There is no consideration for the small
man. We are in dereliction of our duties if the
Bill passes as it stands. This is the most galling
provision in the Bill. It does not even require, as
an earlier section does, I believe it is section 20,
that it must be accompanied by an apology. That
is the very least that is required. The primary
interest of most people who take a defamation
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action is restoring their reputation. We are
crafting the Bill to provide that where somebody
is defamed and takes a case, and where a certain
amount of compensation is offered without an
apology or retraction, the person could find him-
self or herself losing everything.

I cannot understand how a Government could
impose that on an unsuspecting public. Of all the
provisions in the Bill, this is the one to which I
have the greatest objection. It disadvantages the
individual when taking a case. In fact, the individ-
ual could find himself or herself on the horns of
a dilemma simply because an offer is made. The
least that should be done by amendment of that
section is to provide that an offer without an
apology, correction and retraction is not, in fact,
an offer.

Mr. Cummins: I agree with Senator Jim Walsh.
This section is grossly unfair. In this Bill we are
trying to get the balance right but the balance is
tilted in one direction in this section. The Mini-
ster must re-examine it and either delete it or
provide a better version. There is no balance in
the section.

Dr. M. Hayes: I have a degree of sympathy
with the position that a lodgement should either
imply or include an expression of apology or of
amends. That would be essential. However, let us
remove this from the realm of libel and consider
it in the context of another case where people
are making claims against each other for injury,
accident or the like. The court decides at what
point one party has acted reasonably and the
other party has begun to act unreasonably.
People, along with their legal advisers, must make
the judgment as to whether they should risk pur-
suing the case the rest of the way. It is unreason-
able to say to one party in a case that its costs
will be covered, regardless of how unreasonable
it is and even though the court has said it is
unreasonable, or where the other party has acted
reasonably at that point and the first party has
accepted it. We need to find a middle way. One
cannot give an assurance to one party in a case,
whether it is libel or any other type of case, that
its costs will be always met.

Mr. Norris: Surely one can if the party is right.
The other side is already saving because it is get-
ting a small reward. I doubt that the plain people
of Ireland have the slightest idea of what is being
imposed on them in this Bill. They would be very
concerned if they did. There are, by and large,
reasonably decent standards in Irish newspapers.
However, as Senator Hayes is aware, this is not
true of many English newspapers and, financially,
they have deep pockets.

I acknowledge the presence in the Visitors Gal-
lery of senior people from the National Union of
Journalists. I honour them; they are people of the
highest standard. We are lucky to have them, and

I am not simply craw thumping in saying that.
However, we are well aware of the record of
Rupert Murdoch’s newspapers. They find it prof-
itable to lie about people and they will pay any
amount of money for it. They will crush ordinary
people if they can. In a situation where injustice
has been done, why should the individual not
have his or her fees covered, if they would have
been covered had he or she accepted a smaller
amount?

It is a guessing game, like guessing the weight
of the pig at the funfair. These matters are far
too serious for the individual to be treated in this
manner. I will put down an amendment to delete
this section. I sincerely hope, not in a mean-
minded sense, that it will spark a revolt on the
Government side. It does not bother me when
there is an election because it is due in a short
while anyway. If Fianna Fáil and the Progressive
Democrats split on this, they could not do so on
a better issue. It is an issue of principle.

The ordinary person is not being treated well
by this Bill. The big newspaper proprietors,
particularly people such as Mr. Murdoch, have
plenty of money. They also have plenty of shrewd
advice and know how these matters can go. They
can take a gamble by offering a carefully esti-
mated amount of money and they stand a sport-
ing chance of up-ending the person they have
already libelled. They can then achieve a double
whammy against that person.

We have talked about inhibiting investigative
journalism in the past. What about inhibiting
people from restoring their good names?
Between now and Report Stage I will compile a
catalogue of the things going through in this Bill
and I will read it into the record as a Bill of
shame. It will be a list of things the elected
Members of the Oireachtas are permitting
entrenched interests to do with impunity against
the ordinary citizen. It will be a dreadful day’s
work if this is passed unamended.

Dr. M. Hayes: I remind Senator Norris of the
case of Sir William Wilde and Kit Travers.

Mr. Norris: Is that the one out in Bray?

Dr. M. Hayes: Sir William Wilde complained,
rather ruefully, that he had been charged £5,000
for the pleasure of seducing a young lady whose
virtue was valued at a farthing. There is no justifi-
cation for treating libel actions differently from
other actions, where a lodgement in court is
accepted. It is up to the court to decide what is
the reasonable price to put on the hurt and what
redress is required. The practice of lodgement in
court is well tested. It should not be different in
a libel action from any other action.

Mr. Fahey: That is the point. Section 27 brings
defamation proceedings into line with other
actions for damages by allowing the defendant to
lodge in court, with the defence, a sum of money



801 Defamation Bill 2006: 6 March 2007. Committee Stage (Resumed) 802

in satisfaction of the plaintiff’s claim. This lodge-
ment may be made without admission to liability.
Section 3 is intended to facilitate a plaintiff who
may wish to ensure that some measure of public
recognition attaches to the fact that the defendant
was willing to settle the case before the trial or
action was concluded.

The legal advisory group on defamation was
strongly of the view that it was entirely appro-
priate that defendants in defamation proceedings
should be able, along with their defence, to lodge
a sum of money in court in satisfaction of the
plaintiff’s claim regardless of whether liability is
admitted or denied. Some plaintiffs will be con-
tent simply to take up the lodgement. However,
the group also acknowledged, particularly where
the defence of truth was pleaded, that other
plaintiffs may wish for some additional element
which will help them to vindicate in a more public
way the choice which they have made. The group
recommended that the new defamation legis-
lation should permit plaintiffs to inform the court
formally of the fact that they have accepted the
lodgement and of the consequences for them of
the resolution of the defamation proceedings.
This could provide the vindication element which
might otherwise be missing. This does not,
however, require the defendant to also give an
apology.

The reform of the lodgement in court pro-
cedure in regard to defamation has the potential
to make a significant impact on the law of defa-
mation in that it is likely to encourage the early
settlement of actions and help reduce legal costs.

Mr. Norris: What are they paying for if they
have not done anything for which they need to
apologise? If that is the case, will they give me a
few bob? They are prepared to hand out money
apparently for no reason at all but they do not
have to apologise or say they were wrong and
admit liability. This is something fishy. People
like Conrad Black, Sir Anthony O’Reilly and
Rupert Murdoch do not hand out money for
nothing. I want to know why they are giving out
money with no admission that they were wrong.
They will claim they settled out of court to shut
the plaintiff up.

Mr. Fahey: The plaintiff has a choice of going
either route. If the plaintiff chooses this route, it
is a matter for him or her.

Mr. Norris: Find the lady; hunt the thimble.

Mr. J. Walsh: I believe the plaintiff has a strong
choice where an offer is made. I note the Minister
of State concurs with the point raised by Senator
Maurice Hayes. I cannot see any comparison
between a case for defamation and another civil
case involving a settlement. A defamation case
primarily requires an apology, retraction and the
restoration of a person’s reputation. I cannot
think of any other civil case where the offer of

compensation would not be a satisfactory out-
come to a case. It is not a satisfactory outcome
in this.

Dr. M. Hayes: There is an enormous difference
between hurt feelings and paraplegia.

Mr. J. Walsh: I accept that. However, if an indi-
vidual, who is seriously injured, goes to court, it
will assess compensation and damages. All that is
at issue is the amount. This provision means a
person will receive money but no one will know
there was a retraction of a libel if the newspapers
do not publish it. We are setting a charter where
only the ultra-rich will be able to vindicate their
names. As a republican, this is anathema to me.

Mr. Norris: Hear, hear.

Mr. J. Walsh: Senator Maurice Hayes claims if
we do allow this provision, a person can proceed
with a case, no matter the costs. The person ulti-
mately will be faced with costs if they lose their
case.

Section 27(4) states, “The defendant shall not
be required to admit liability in an action for
damages for defamation when making a payment
to which this section applies.” This should be
amended to “the defendant shall be required to
admit liability”. If we fail to do this, a person’s
reputation only applies in selected cases. It is
inserting an element of gamble in the legislation
which should not be allowed in cases where a per-
son has been defamed. It is the most offensive
section in the Bill. It will make it impossible for
people to get satisfaction from a court case unless
they have significant financial resources to follow
the case. A simple amendment will not take from
the rights of the media.

It was suggested the press would not be happy
with a change to this provision. If we are prescrib-
ing legislation just to keep the press happy, we
are taking the wrong route.

Mr. Norris: The Senator got it in one.

Mr. J. Walsh: There is a need to reform our
outdated defamation and libel laws. I agree with
fair and reasonable defence. It must be balanced.
There is little attempt, however, to balance the
rights of the ordinary person whose reputation
can be seriously damaged to get proper justice.
Everything is stacked against them.

Mr. Norris: We have heard very little about the
Privacy Bill for some time.

Mr. Fahey: There is a misunderstanding on the
part of Senator Jim Walsh. He is seeking a
requirement that the defendant admits liability.
He cannot be required to admit liability where
there is only an allegation which has not been
proven. It is for that reason that the requirement
of an apology is not part of this section.
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Mr. J. Walsh: Like Senator Norris, I am not a
legal professional. It is often to my disappoint-
ment as it would have been a far more lucrative
profession to have pursued. Settlements of this
nature rarely come out of the blue. They usually
follow some consultation and negotiations
between the legal parties on both sides. If a per-
son takes a case, the primary objective is the res-
toration of his or her reputation. I cannot see any
circumstances why the media, the defendant,
would offer compensation unless there is a clear
acceptance that what was published was wrong.

In that scenario, I am looking for an acknowl-
edgement for the ordinary person who initiates a
case. It is not just the compensation but the apol-
ogy and correction must be combined in settling a
case. In other cases where settlements are made,
negotiations take place on the issues. If one side
believes the other side will not agree, a lodgment
is made. In a case of defamation, there must be
attachment of an apology which I assume is the
main purpose of taking a case.

Question put and agreed to.

SECTION 28.

Acting Chairman: Amendments No. 23 and 24
are related. Amendment No. 25 is a technical
alternative to amendment No. 24 and amend-
ments Nos. 25 and 27 are consequential on
amendment No. 26. Therefore, amendments Nos.
23 to 27, inclusive, will be discussed together by
agreement.

Dr. M. Hayes: I move amendment No. 23:

In page 22, subsection (1), line 4, after “state-
ment” to insert the following:

“and to give due prominence to the correc-
tion order such as will ensure that it is com-
municated to all or substantially all of those
persons to whom the defamatory statement is
published”.

5 o’clock

I do not mind what form of words is used but this
amendment seeks proportionality and timeliness
in the issuing of an apology. If a libel was on a

newspaper’s front page in stark
headlines, the apology should not be
published months later, tucked away

among the classified advertisements. That part is
common cause. The other part about which I am
concerned is partially addressed by a Govern-
ment amendment. It concerns putting a judge in
the position of editing a newspaper. He or she
specifies the time, place and order of publication,
which has no regard for the manner in which
newspapers are produced or what might happen
in the circumstances. Imagine the judge said that
it had to publish something in the top left-hand
corner of page 1 on 14 January.

Acting Chairman: Perhaps the Senator might
report progress.

Dr. M. Hayes: The Acting Chairman has cur-
tailed my wonderful perorations.

Acting Chairman: I apologise profusely.

Mr. Norris: The Senator’s amendment was
better than the Government’s.

Progress reported; Committee to sit again.

National Oil Reserves Agency Bill 2006 [Dáil]:
Committee Stage.

Section 1 agreed to.

SECTION 2.

Mr. Coghlan: I move amendment No. 1:

In page 7, line 7, to delete “1,000” and substi-
tute “500”.

Does the Minister of State agree that the new fig-
ure inserted by the amendment is more reason-
able in this instance? I look forward to hearing
his comments.

Minister of State at the Department of
Communications, Marine and Natural Resources
(Mr. J. Browne): This amendment, which is not
accepted, was proposed and rejected in the course
of the Bill’s passage through the Dáil. Section 2
defines an oil consumer as a person who, in the
proceeding calendar year, imported into the
State, acquired by purchase or otherwise from an
oil company in the State, or held in storage in the
State 1,000 or more tonnes of petroleum products
exclusively for that person’s own consumption in
the State and not for resale or disposal to a third
party. The definition of oil consumer is linked to
the provision in the Bill that provides for a levy
on disposals of petroleum products by oil com-
panies and oil consumers.

Under the 1995 regulations, a National Oil
Reserves Agency levy on disposals of petroleum
products applies to oil companies and those
major consumers who in the preceding month
purchased not less than 1,000 tonnes of petroleum
products. The regulations provide that oil con-
sumers may claim an exemption from the
monthly levy if they held during the previous
month volumes of oil equivalent to at least 55
days’ consumption. The proposal in the National
Oil Reserves Agency Bill 2006 envisages continu-
ation of both the levy on petroleum products and
the provision for exemption from the levy.

To accept the amendment proposed by the
Senator would make smaller oil consumers liable
for payment of the National Oil Reserves Agency
levy. It is accepted that those operators could
claim a levy exemption provided that they held
stocks equal to or in excess of 55 days’ consump-
tion. However, smaller oil consumers often
operate on the basis of just-in-time deliveries and
so are unlikely to wish storage facilities capable
of handling significant volumes of oil surplus to
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operational requirements. In such situations, they
would not be able to avail themselves of the
levy exemption.

I am satisfied that the figure of 1,000 tonnes
should remain, and the amendment is therefore
not accepted.

Amendment, by leave, withdrawn.

Section 2 agreed to.

Sections 3 to 13, inclusive, agreed to.

SECTION 14.

Mr. Coghlan: I move amendment No. 2:

In page 11, subsection (6)(a), line 18, after
“opinion” to insert the following:

“and subject to confirmation by a medical
practitioner”.

I am sure, not being a medical practitioner, that
the Minister of State will accept the provision in
the Bill does not seem reasonable. We would nor-
mally respect the Minister of State’s opinion.
However, as it relates specifically to someone not
being able to perform his or her duties through
ill health, might it not be reasonable to make it
subject to confirmation by a medical practitioner?
I look forward to hearing the Minister of State’s
response.

Mr. J. Browne: I do not propose to accept this
amendment, which was also proposed, but not
accepted, during the Bill’s passage through the
Dáil. The wording used in subsection (6)(a) of
section 14 is the standard text used in legislation
pertaining to the removal of directors from State
bodies and is included in legislation setting up
other agencies, for example, the Sustainable
Energy Act 2002 and the Digital Hub Develop-
ment Agency Act 2003. The fact that the text has
not presented any difficulties convinces me that
the amendment proposed by the Senator should
not be accepted.

A board member’s relationship with his or her
doctor is confidential, and the nature of a doctor’s
relationship with a patient would prevent his or
her disclosing information about a patient’s state
of health without the latter’s consent. The context
of removal from office provides no inducement
for the director to provide such consent.

Having considered the proposed amendment
carefully with the benefit of advice from the
Office of the Attorney General, I am satisfied
that, rather than improving outcomes, accepting
the amendment would present practical diffi-
culties for a Minister who wished to remove a
director on the grounds of ill health. Accordingly,
the amendment cannot be accepted.

Mr. Coghlan: Where there is agreement
between the parties, there is no difficulty. I
assume it is envisaged that the said person would

normally offer to retire on the grounds of ill
health. However, if there were a dispute, no one
would like to see a Minister remove a director
without ill health being apparent. I accept what
the Minister said regarding confidentiality
between the director and his or her doctor, but
might there be an independent referee if there
were a serious dispute?

That does not sound particularly pleasant.
While I understand the Minister of State’s logic
regarding confidentiality, perhaps there might
have been provision for an independent medical
practitioner in the context of a dispute. If there
were no dispute, for example, where a director
was seriously unfit through ill health, he or she
would offer to resign. If the standard wording has
not led to any difficulties, has that scenario been
the norm?

Mr. J. Browne: The wording used in subsection
(6)(a), as it stands, is a standard text which has
not caused any difficulties up to now. As regards
the practicalities, a director’s physician would not
necessarily know the duties a person is expected
to perform as a director of NORA. The provision
of a medical certificate by a physician does not
mean that the director is unable to perform his or
her duties. For example, a director diagnosed
with an illness such as cancer could still be able
to perform such duties. We have considered the
matter carefully and sent it to the Attorney
General who stated that what the Senator pro-
poses would make things more difficult and that
we should remain with the text that has been
standard over the years.

Mr. Coghlan: It has stood the test of time, so
to speak.

Mr. J. Browne: It has, so far.

Amendment, by leave, withdrawn.

Section 14 agreed to.

SECTION 15.

Mr. Coghlan: I move amendment No. 3:

In page 12, subsection (4), line 23, to delete
“Oireachtas” and substitute the following:

“Oireachtas, and he or she shall arrange
for a short debate thereon”.

Section 15(4) states:

As soon as practicable after approving a
strategy statement, the Minister shall cause a
copy of the statement to be laid before each
House of the Oireachtas.

This reasonable and practical amendment pro-
poses to delete the word “Oireachtas” and substi-
tute the following: “Oireachtas, and he or she
shall arrange for a short debate thereon”. In this
House, and I am sure in the Lower House, there
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[Mr. Coghlan.]

are often calls for debates on relevant subjects. In
this case, when the Minister is making a strategy
statement, it would be reasonable to have a short
debate on it.

Mr. J. Browne: The text of section 15, as passed
by Dáil Éireann, provides for NORA strategy
statements, the finalised documents, to be laid
before the Houses of the Oireachtas. Similar pro-
visions are set out in legislation setting up other
bodies, for example, the digital hub. I do not con-
sider that specific issues pertain to NORA which
require that a more stringent provision on
strategy statements should be applied to the
agency.

Section 15 sets out the information to be
included in strategy statements. Such information
must include key strategies and activities of the
agency, outputs the agency aims to achieve and
against which its performance will be checked,
and staff resources and expenditure proposals
necessary to pursue the agency’s strategies.

The House should note that section 31 provides
for the examination of NORA’s chief executive
officer by the Committee of Public Accounts and
select committees of the Houses of the
Oireachtas. This section requires the chief execu-
tive officer to provide evidence on expenditure
by the agency to the Committee of Public
Accounts and to account to committees of the
Oireachtas for the performance of its functions.
Therefore, I am not disposed to accept the pro-
posed amendment to subsection (4).

Mr. Kenneally: The Minister of State has
largely responded to the question I was going to
ask. We have established a system of Oireachtas
committees and so it is appropriate that many
such matters should end up there. I recall from
the debate on Second Stage, to which the Mini-
ster of State referred, that section 31 provides an
opportunity for NORA’s chief executive officer
to appear before Oireachtas committees, includ-
ing the Committee of Public Accounts and the
Joint Committee on Communications, Marine
and Natural Resources. After all, the people who
will take any active part in such a debate are the
spokespersons from the various parties. It would
be better to do so in committee rather than in
the Houses. The matter is largely covered in the
legislation, so I would have thought the amend-
ment was unnecessary.

Acting Chairman: Is the amendment being
pressed?

Mr. Coghlan: No. I take Senator Kenneally’s
point and accept what he has said. The matter can
be discussed in committee and I am sure that, in
this House, as is our custom, we can seek a debate
on it. In fairness, such debates are practically
always granted.

Amendment, by leave, withdrawn.

Section 15 agreed to.

Sections 16 to 67, inclusive, agreed to.

Title agreed to.

Bill reported without amendment and received
for final consideration.

Question proposed: “That the Bill do now
pass.”

Mr. Kenneally: I thank the Minister of State,
his officials and the Opposition spokespersons,
including Senator Coghlan, for their co-operation
in bringing this Bill through the House. The legis-
lation is largely uncontentious and was well
debated in the Lower House. I am glad that
Senators have been able to get through it as
quickly as they could, which suited everybody. I
thank everyone for their help in this regard.

Mr. Coghlan: I thank the Minister of State and
his officials for their work on this Bill. It is neces-
sary legislation which, as Senator Kenneally
pointed out, was not opposed in any way, other
than those few amendments. I thank the Minister
of State for his explanations, including the
detailed outlines of his reasoning, which are
accepted.

Minister of State at the Department of
Communications, Marine and Natural Resources
(Mr. J. Browne): I thank Senators, especially the
Government and Opposition spokespersons, who
participated in debating this Bill during its pass-
age though Seanad Éireann. I am satisfied the
amendments in the Lower House improved and
strengthened the Bill which will provide Ireland
with a better structure in the future for ensuring
robust security of national, strategic oil stocks. I
thank Senator Coghlan for his co-operation and
support during this debate.

Question put and agreed to.

Sitting suspended at 5.10 p.m. and resumed at
5.45 p.m.

Building Control Bill 2005: Second Stage.

Question proposed: “That the Bill be now read
a Second Time.”

Minister for the Environment, Heritage and
Local Government (Mr. Roche): It gives me great
pleasure to address this House on the occasion of
the Second Stage of the Building Control Bill
2005. The Bill was amended on both Committee
Stage and Report Stage in the Dáil and has
benefitted from a detailed examination in the
other House. I believe it will be seen in years to
come as one of the most progressive pieces of
consumer law to be brought forward in recent
decades and I hope it will win cross party support.
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The Bill achieves good consumer protection on
a number of levels. It will assure the public that
people calling themselves architects, building sur-
veyors and quantity surveyors are properly quali-
fied. Perhaps more importantly, it strengthens the
enforcement of building control law to ensure
that Ireland’s high building standards are fully
adhered to.

The Bill also makes a further move in imple-
menting the Government’s commitment to per-
sons with disabilities by requiring commercial
buildings and apartment blocks to be certified as
being compliant with the disability access require-
ments of the building regulations at design stage.
It will be an offence to open or occupy a building
without this certificate, where required. This pro-
vision has serious economic and legal impli-
cations for the owner or developer of a building. I
am particularly pleased to introduce the measure
because it is foolhardy for people to build without
providing proper access and shows scant regard
for the rights of citizens.

The Bill, as published, had provided for energy
rating of houses and commercial buildings as
required under the EU energy performance of
buildings directive. However, as the Bill had not
been enacted on time, I made the European
Communities (Energy Performance of Buildings)
Regulations 2006 on 19 December 2006 and they
have been operative since 1 January 2007.
Accordingly, these sections were deleted on
Report Stage. Ironically, criticism was made of
my decision to introduce the regulations early.

The issue of Ireland’s building energy rating
has been topical recently and was debated in this
House before Christmas. For this reason, I wish
to correct some misconceptions and misstate-
ments about Ireland’s performance in this area. A
campaign by one player in the construction sector
alleges that Ireland is behind the game in energy
performance and the Government has shown bias
towards the concrete sector. I expect politicians
to be sensible enough not to listen to lobbyists
but there is always scope for disappointment.
Both assertions are wrong. The first is nonsense
while the second is at variance with the facts.
Ireland has among the highest standards in the
European Union, a point independently verified
by the European Insulation Manufacturers
Association.

My Department does not discriminate in fav-
our of particular sectors of the construction
industry. We introduce standards and it is up to
all sectors to respond and meet those standards
in the flexible manner allowed under the building
control system. The issue is not the building
medium but the standard.

We have increased energy conservation stan-
dards on three separate occasions since 1997
alone. It should be noted that Ireland’s building
energy standards compare very well inter-
nationally. Data produced by the European Insu-
lation Manufacturers Association showed that
Ireland’s insulation standards are among the

highest in the European Union. We have the
second lowest energy loss through walls, behind
Sweden, and the lowest loss of energy through
roofs. These facts will come as a surprise to those
who believe every lobbyist who crosses their path.
Furthermore, I will shortly commence a review to
increase the energy efficiency of new homes by
40% or more as part of our new national climate
change strategy.

It has been also asserted by the same lobbyist
source that Ireland is behind the game in introd-
ucing the new building energy rating system. This
is not the case. Prior to the new EU directive on
the energy performance of buildings, Denmark
was the only country in the European Union
which had a building energy rating system. Four
member states introduced the system last year
and Ireland is one of seven countries introducing
it this year. The suggestion that Ireland somehow
lags behind is false, at variance with the facts and
a self-serving misstatement by a lobbyist. To illus-
trate the point, the European Commission has
sent a formal legal reasoned opinion to 16
member states, including the United Kingdom,
the Netherlands and Spain, for their failure to
notify sufficient implementation measures.
Ireland does not have such proceedings pending.

It has been asserted that my Department has
opposed the introduction by local authorities of
higher energy standards. This assertion, which is
also made by a particular lobbyist source, is at
variance with the facts. In the most recent case
involving Dún Laoghaire-Rathdown County
Council my Department commended the council
on seeking to promote more sustainable develop-
ment in energy performance of the built envir-
onment. I have left papers on this matter with the
Ceann Comhairle in the other House.

The Building Control Act 1990 provides the
statutory basis for the making of our national
building regulations which have been operative
since 1992. The regulations specify the statutory
requirements for the construction of new build-
ings and material alteration-material change of
use of existing buildings. They comprise 12 Parts,
A to M, covering areas such as structure, fire
safety, materials and workmanship, sound insu-
lation, conservation of fuel and energy and access
for people with disabilities.

The related technical guidance documents
provide guidance to designers and builders on
how to comply with the various Parts of the regu-
lations. While use of guidance documents is
optional, they are in practice treated as the
“bibles of building ” and used almost universally
by the construction industry. They are a best
seller, at a modest price, in the Government Pub-
lications Sales Office but are also available to
view or download, free of charge, on my Depart-
ment’s website at www.environ.ie. I understand
the technical guidance documents are among the
top “hits” on the website.

Changes are made in accordance with best
practice for modern regulation. Draft building
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regulations are prepared, in consultation with the
broadly based building regulations advisory body,
and are subject to widespread public consultation.
The net result is that the definitive building regu-
lations generally win widespread support within
the industry.

It is now timely to review and update the
Building Control Act to meet the challenges of
construction today. In particular, there are four
areas with which the Bill is concerned. Part 2 is
the amendment of the Building Control Act 1990.
The Bill provides for changes in the fire safety
certificate regime, as recommended by the build-
ing regulations advisory body. The changes
include the introduction of a seven-day notice or
fast track procedure which must be accompanied
by a valid fire safety certificate application and a
declaration that the applicant will carry out any
modification works required by the fire safety
certificate, when granted. This will cater for buil-
ders who are anxious to commence work on
urgent projects without waiting for up to two
months for the application to be processed.

In addition, new applications for a revised fire
safety certificate will be required where a build-
ing design is changed to comply with conditions
attached to a planning permission. A further
change will be the making of applications for
regularisation certificates where buildings have
commenced or been completed without the
necessary fire safety certificate, subject to the
necessary documentation and declaration that the
works comply with the fire safety requirements of
the regulations. The 1990 Act contained no pro-
vision to remedy such cases, although authorities
dealt with such problems on a pragmatic basis
locally. It was important that we should have an
option to do this variation in law.

Part 2 also provides for the introduction of a
disability access certificate. Part M of the building
regulations, which has been operative since June
1992, sets out the legal requirements for access to
and within non-domestic buildings for people
with disabilities. This was extended to new dwell-
ings from 1 January 2001. It is often too late to
seek to remedy disabled access deficiencies once
construction is in progress or when a building is
finished. For this reason, the Government has
decided to introduce a disability access certificate
system, along the lines of the fire safety certificate
system, for new non-domestic dwellings. This
provision implements a core recommendation of
the Commission on the Status of People with Dis-
abilities.

Once enacted, the legislation will prohibit of
the opening, operation or occupation of a build-
ing until such time as a fire safety certificate, dis-
ability access certificate or revised certificate is
granted.

On enforcement, to have a credible building
code we must have in place proper compliance
with the code and strong enforcement measures.
The local building control authorities are at the

heart of our building control enforcement pro-
cess. The Bill will enhance the enforcement
powers of the authorities in a number of ways.
The powers of building control authorities to seek
High Court injunctions will be extended to
remove works or stop work on buildings or pro-
jects which do not have fire safety certificates,
disability access certificates or regularisation cer-
tificates, or where there is non-compliance with
enforcement notices served by the authorities.

6 o’clock

The prosecution process will be simplified by
providing local building control authorities with
the option to institute summary prosecutions for

all building code offences in the Dis-
trict Court, as an alternative to pros-
ecution, on indictment, by the Direc-

tor of Public Prosecutions in the Circuit Court. In
the recent past, householders have in good faith
engaged unqualified persons who pass themselves
off as building professionals to undertake the
design and planning of new buildings or exten-
sions. That is unacceptable. Under this Bill, only
qualified persons whose names are entered on
relevant national registers will be entitled law-
fully to use the title of architect, building surveyor
or quantity surveyor.

Parts 3 to 5, inclusive, provide for statutory
protection of the titles of architect, quantity sur-
veyor and building surveyor by restricting their
lawful use to qualified persons whose names are
entered on a statutory register to be established
in accordance with the provisions of this Part.
The Bill provides that the registration system for
architects will be administered by the Royal
Institute of Architects of Ireland, RIAI, and that
the registration system for building surveyors and
quantity surveyors will be administered by the
Society of Chartered Surveyors, SCS.

The various Parts specify the eligibility criteria
for automatic admission to registers. They also set
out processes and procedures designed to ensure
all applications are treated fairly and in a trans-
parent way. The Bill provides for the setting up
of independent admissions boards; technical
assessment boards, together with procedures for
assessment of applicants who are ineligible for
automatic registration; professional conduct com-
mittees to deal with disciplinary matters; and
appeals boards to determine appeals against
decisions of any of the aforementioned boards or
committees. There will be an ultimate right of
appeal against decisions of the appeals board to
the High Court. It is proposed that the majority
of members of the various boards will be non-
building professionals and that each board will be
independently chaired by a retired judge or a
lawyer.

The Bill also provides for the payment of regis-
tration fees, appointment of registrars to deal
with administrative matters and penalties for mis-
use of the professional titles. There will be con-
siderable benefit for consumers when seeking to
engage architects or surveyors following the
enactment of this Bill. They will have access to a
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statutory register with the assurance that all
names registered are those of professionals with
proper qualifications. Parts 3 to 5, inclusive, also
take account of the recently adopted EU
directive on mutual recognition of professional
qualifications, which will be relevant in the case
of qualified building professionals coming from
other EU member states.

Part 6 provides for the preparation of codes of
professional conduct and standards by the two
registration bodies for registered members of
both the architectural and surveying professions.
This Part also sets out procedures for the examin-
ation of complaints made to the professional con-
duct committee regarding alleged misconduct or
poor professional performance of registered pro-
fessionals, for a mediation process if considered
appropriate, for the conduct of an inquiry into
such complaints and for the attendance and
examination of witnesses under oath. It further
details the procedures to be adhered to following
such inquiry and the measures the committee
may take where a registrant is found guilty of
proessional misconduct.

The professional conduct committee will have
the powers, rights or privileges vested in the High
Court or a judge of the High Court in enforcing
the attendance of witnesses, examining witnesses
under oath or compelling the production of docu-
ments. Witnesses will have the same immunities
and privileges as witnesses before the High Court.
There is a right of appeal to the appeals board
against decisions of the professional conduct
committee, with the ultimate right of appeal to
the High Court. In addition, the name of a regis-
trant may not be removed from a register unless
confirmed by the High Court. The processes and
procedures under this Part are designed to ensure
that all professionals against whom a complaint
of alleged professional misconduct is made are
treated in a fair and impartial manner.

Part 7 provides for various miscellaneous
measures for the effective administration of the
registration scheme, including provisions regard-
ing the procedures of the registration bodies,
terms of office, payments and so on. It also pro-
vides for the prosecution of offences.

This is positive legislation which I trust will be
welcomed by all parties in the House. I look for-
ward to hearing the views of Senators and I com-
mend the Bill to the House.

Mr. Bannon: I welcome the Minister to the
House to discuss this important Bill. I have
spoken on many occasions in the House and
lamented the delay in bringing legislation before
it. This Bill is especially long overdue given the
statement by the Royal Institute of the Architects
of Ireland, RIAI, that it represents the culmi-
nation of a campaign that has lasted 119 years
since it first sought in 1886 to have registration
for Irish architects. In both its emphasis on the
registration of architects and its broader impli-
cations, I welcome and, in principle, support the

Bill. However, there are areas where questions
must be asked, answers must be forthcoming and
some amendments must be made.

The Bill establishes a register for architects,
building surveyors and quantity surveyors, streng-
thens enforcement of existing building control
law, allows for the energy rating of buildings, and
legislates for the disability requirements for com-
mercial buildings and apartment blocks. Fine
Gael fully supports these aims, many of which are
long overdue. We particularly welcome proposals
to make regulation of professional qualifications
watertight, with special provision being made for
the so-called grandfather category.

The first Part of the Bill changes the pro-
cedures set out in the Building Control Act 1990
with regard to the fire safety certification and dis-
ability access certification of buildings. It was apt
that this Bill was put before the Dáil on the anni-
versary of the Stardust tragedy, the like of which
we must never see again. Under this legislation,
new buildings, extensions and buildings which
undergo major alteration, including a change of
use, must have a fire safety certificate and dis-
ability access certificate. If a building is found to
be without these certificates, the enforcement
authorities can require steps to be taken to ensure
the requirements are met. It can also require that
the building be removed or work on it stopped,
or it may prohibit the use of the building.

The disability access certificate is a confir-
mation by an approved building professional that
the designs of new non-domestic buildings and
apartment blocks comply with Part M of the
building regulations which deals with access for
people with disabilities. The Bill increases the
fines associated with violations of the building
regulations. In addition, it is hoped the enforce-
ment powers of the building control authorities
will be strengthened under the Bill. They will be
empowered to initiate proceedings for offences
under the building code by way of summary pros-
ecution in the District Court rather than through
prosecution by the Director of Public Pros-
ecutions in the Circuit Court.

The National Disability Authority, NDA, has
produced several documents on the accessibility
of buildings to disabled people. In a submission
to the Department of the Environment, Heritage
and Local Government on the review of Part M
of the building regulations, it recommended,
among other provisions, that the definition of dis-
ability used in Part M should reference the Dis-
ability Act 2005 and should include people with
a range of impairments including, among others,
people with hearing, speech, vision, mental
health, intellectual or physical impairments,
including those impairments that limit mobility,
arm movement and hand movement.

The NDA also recommended that significant
enhancements be made to the current technical
guidance document to increase the accessibility of
buildings. It also advised that technical guidance
standards for non-residential buildings in the key
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problem areas should be raised to the best inter-
national standards and that the standards set out
in Part M should be reflected in other parts of the
building regulations.

The Irish Wheelchair Association and the Dis-
ability Federation of Ireland proposed that the
Bill be amended to increase the sanctions for
breaching the building regulations and to ensure
that the non-compliant pay the cost to the
enforcement authorities of the investigation and
prosecution of the breach in regulations. They
also recommended that a published consultation
process take place before work commences on
any construction in all major public developments
and that the regulations on disability access and
use of a building should be the same in this Bill as
in the current building regulations. They further
advised that an access statement should form part
of the planning application. Fine Gael brought
forward amendments in the Dáil that would have
covered many of these recommendations.
However, they were considered in the main
unnecessary and were rejected by the Govern-
ment. I will raise these issues again on Commit-
tee Stage.

The Bill provides for the legal transposition of
certain provisions of the EU directive of 16
December 2002 on the energy performance of
buildings, including the phasing in over the
period 2007 to 2009 of a building rating certifi-
cation process for all newly constructed dwellings.
Poor insulation and energy standards in the past
eight years have resulted in the construction of
substandard houses and, as I said on another
occasion in this House, could leave the Depart-
ment of the Environment, Heritage and Local
Government, and the State, open to charges and
the State exposed to claims for compensation.
Whether the owners of the 250,000 supposedly
substandard houses constructed on this Govern-
ment’s watch choose to take legal action is
entirely their call, but the prospect hangs over the
Government’s head.

In the light of such deficiencies, there are a
number of other measures I would have liked the
Bill to contain. There is no reference to sound
insulation. One of the miseries of modern life is
the ability to hear one’s neighbour’s life hap-
pening moment by moment, even though one is
separated by a party wall. There is no reference
to public buildings taking the lead on alternative
energy and being fitted for geothermal or solar
energy technology. Insulation and the issue of
cavity blocks are ignored. Senator O’Toole raised
that issue in a Private Members’ motion some
time ago and we had an excellent debate on it in
the House.

Other sections of the Bill refer to the proposed
registering of building professionals: architects
and building and quantity surveyors. The regis-
tering of those professionals should mean that the
public is protected from unqualified pro-
fessionals. Those professions will move from self-

regulation to State regulation. In the case of
architects, the Royal Institute of Architects of
Ireland, RIAI, will be the registration body and,
in the case of quantity and building surveyors, it
will be the Society of Chartered Surveyors.

As these are professional bodies which rep-
resent the professionals involved, there could be
concerns about the impartiality of the organis-
ations in becoming registration bodies. Such con-
cerns have been voiced with regard to other pro-
fessional bodies with a regulatory role such as the
Medical Council and the Law Society. Their
members may try to use the registration require-
ment to limit registration or the body itself may
try to force non-members to become members
against their will in order to register.

When enacting and protecting any professional
occupation, the concerns of consumers as well as
competition concerns must be taken into account.
Consumers must be protected from unscrupulous
practitioners, but not at the expense of restricting
competition in the sector. The Competition Auth-
ority recommended that the registration body be
independent of the representative bodies to allay
competition concerns. The Bill in its current form
does not do that.

Of particular concern to me is the so-called
grandfather category of architects who are with-
out formal qualification but who have been prac-
tising in excess of ten years. When exemptions
are sought for this group, as I intend to do, we
must not lose sight of the influence of many of
our most prominent architects who are respon-
sible for changing the face of our built envir-
onment, such as Michael Scott and Sam
Stephenson, both of whom could be said to have
had mixed training.

I have received representations from the
Group of Independent Architects in Ireland,
GIAI, which, with the Architects and Surveyors
Institute, the Incorporated Association of Archi-
tects and Surveyors and the Irish Architects
Society, has contributed to a document entitled A
Framework for Registration of the Architectural
Profession in Ireland, the framework document.
That document indicated that, in any new regime
or in the event of the regulation of the profession,
a grandfather approach would have to be taken
to persons who were practising as architects with-
out having formally qualified as such. The docu-
ment also outlined the method of assessment to
be applied to persons falling within the grand-
father category which would enable them to
register as an architect based on training acquired
by practical means while also acknowledging
their established right to practise without formal
qualifications.

However, at variance with the approach pro-
posed in the framework document, the RIAI, the
proposed designated registration body under the
Building Control Bill 2005, is determined to
impose a technical assessment based on recognit-
ion of prior learning, RPL. The Competition
Authority’s report states that the RIAI will face
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a clear potential conflict of interest between rep-
resenting the interest of its members on the one
hand and regulating in the public interest on the
other.

RPL requires a candidate to demonstrate an
achievement of learning outcomes and is not
based on experience per se. It is entirely inap-
propriate, therefore, and against the spirit of the
framework document that such an approach
should be used to assess those I described who
fall within the grandfather clause. The GIAI has
serious reservations about this assessment system
being used for the purpose of assessing so-called
grandfathers under technical assessment. This
grandfather group is de facto a mature group, cur-
rently in practice, with the majority running their
own practice with employees, and the assessment
process should reflect this group’s status as a
finite grandfather group.

In addition, the GIAI submits that the appli-
cation of this assessment system is entirely inap-
propriate on the grounds that it is neither equit-
able nor consistent with the assessment
procedures adopted by the Department of the
Environment, Heritage and Local Government
when previously assessing those persons who are
now on what is known as the Minister’s list and
which category of person is referred to in
section 12(2)(d).

The GIAI fully supports the aim of this Bill to
introduce a system of registration for architects
and for the elimination of rogue architects, but
while its members do not have a formal architec-
tural qualification, they have gained many years’
expertise through practical learning. This Bill fails
to prescribe the method of assessment to be used
for those seeking registration. It gives the new
registration body a free hand to choose any
method of assessment it wishes.

What is of major concern to the GIAI and to
me is the fact that the mechanism for the assess-
ment of existing architects as proposed under the
Building Control Bill would, by its inherent flexi-
bility, permit a departure from the approach
envisaged in the framework document in recog-
nising a grandfather group. This occurs because
of the failure of the Bill to prescribe the actual
method of assessment to be used. The grand-
father group has the qualifications and I believe
their concerns, and those of the GIAI, are reason-
able. I will press this issue further on Committee
Stage.

Mr. Brady: I welcome the Minister to the
House and I welcome the introduction of the Bill.
The legislation deals with a complex area,
namely, the quality and sustainability of our
housing and public buildings. The measures to be
put in place, and some of those already in place,
will ensure the future quality and sustainability of
our buildings. As the Minister pointed out, we
have high standards in this country regarding the
way buildings are designed and built. This legis-

lation will reinforce many of the measures in
place and, for that reason, it is to be welcomed.

The Bill is good news in particular for people
with disabilities. There have been major strides
forward in the past ten years in terms of access
and services for people with a disability and this
Bill is another step forward in that regard. The
disability representative groups and bodies will
say that those with a disability do not want to be
treated differently from other people. They want
to be treated equally. My experience of dealing
with various disability groups is that they accept
that major changes have taken place.

However, able-bodied people can only imagine
how it feels not to have access to a public or
private building. It is only by talking to such
groups and the various representative organis-
ations that we get a feel for what it must be like
not to have equal access to certain public build-
ings, including cinemas, pubs and clubs. The
changes made in the Bill will be welcomed by the
majority of the bodies concerned. I welcome that
all new buildings will be required to be certified
as having disability access. I agree with basing it
on the same lines as the fire certifications.

Senator Bannon mentioned the Stardust
tragedy and there have been other incidences
which, fortunately, have been less grievous. Certi-
fication and enforcement of fire safety regu-
lations is crucial, especially in public buildings
that hold large crowds for sporting or social
occasions. The licensing and certification of the
safety of people who use these premises is crucial.
Over the years, we have had issues with com-
pliance and the enforcement of regulation, partic-
ularly in the area of fire safety. The resources
have been invested in this area in recent times,
especially in the local authorities. The fire chiefs
and the fire services in the local authorities have
responsibility for enforcement and inspection to
ensure compliance with the required conditions
for fire safety. The Bill makes it easier to enforce
safety regulation by supporting the fire safety
authorities, which is a welcome introduction.

Following the Stardust tragedy changes were
made. The public need to have confidence in our
fire safety regulation and its enforcement. I wel-
come that people now have far more leisure time
and are spending more time in public places. This
legislation will ensure the safety and protection
of those people.

I wish to speak about apartments. The past ten
years have seen an explosion in the development
of apartment dwellings in my area. There are
plans for up to 10,000 more units in the next five
to eight years. They represent a different way of
living for people given that we have always had a
culture and tradition of two-up two-down, semi-
detached or detached houses on a small piece of
land. That has changed dramatically in recent
times. Incentives were given to developers to
provide accommodation when it was really
needed and people were crying out for decent
housing. At the time, I remember the argument
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was whether the apartments being developed
then would become the slums of the future. Most
of the apartment complexes that were built ten to
15 years ago have proved to be anything but
slums. They are well built, well maintained and
well managed. People are quite happy to live in
them in an urban setting in the centre of Dublin
city.

However, this does not apply to all apartment
complexes. Some of them have fallen through the
net and have been of very poor quality. Some of
them have major issues regarding the materials
used and with the functionality of lifts, electrics,
windows, etc. However, in my experience the
majority of apartment developments are com-
pleted to a very high quality. While there are
issues regarding size and the numbers of bed-
rooms, such matters are being addressed by the
Department on an ongoing basis. A number of
reviews are taking place into apartment quality,
size and the facilities that accompany apartment
buildings.

This legislation will ensure that all apartments
built in the future will be sustainable. In a small
number of the complexes in Dublin, the apart-
ments were not sustainable. There were no com-
mon areas, access was very bad, and very little
parking space was provided in a number of them.
Simple matters such as storage areas, including
hot presses and space to store kitchen utensils,
can be crucial to people living in apartments. The
issue of noise and its abatement also arises.
Apartments represent a cultural change for
people and we are still coming to terms with it.
In countries like France, apartment dwelling is a
natural part of life and has been for many years.
We need to ensure that apartment complexes,
whose residents are forming very organised,
settled communities, continue to be sustainable in
the future. All the services that we enjoy in sub-
urbia, including schools, shops etc. should be pro-
vided. I welcome the huge improvement in the
quality and design of apartments and the
materials used in the past ten years.

The Bill introduces measures regarding pro-
fessional qualifications. When people hire the
services of a professional, such as a dentist,
general practitioner or architect, they expect that
professional to be fully qualified and a legitimate
practitioner of that profession. Over time, there
have been questions about who is qualified and
who can use titles such as architect and building
surveyor. The Bill finally gives people getting a
small extension built at the back of a house, busi-
ness people investing in a business and devel-
opers building housing of any kind recourse to
verifying on a register that the person they hire
for a professional service is a legitimate prac-
titioner. The Bill will provide an element of com-
fort to people hiring the professional services of
an architect, quantity surveyor or building sur-
veyor. I welcome the sections that provide for the
management of such professions. Each of those

areas will have a technical assessment board, a
professional conduct committee and an appeals
board. At the end of that process in the case of a
dispute, people will have recourse to the courts.

In any fair system that would be legitimate. If
somebody wants to employ a professional, he or
she needs to have a guarantee that person is
properly qualified in the area in which he or she
is practising. If there is a problem with the service
being provided, there needs to be a place to
which one can go to make inquiries and remedy
the situation and, if not, to take some action. That
is a legitimate right for anybody who employs a
professional. The safeguards provided in the Bill
will ensure professionals who provide that service
will have to comply with the regulations and that
it will be in their own interest to do so.

The codes of conduct and fitness to practise
sections will ensure the service being provided by
these professions will be at the standards
required. We are complying with EU directives
in respect of qualifications and professional quali-
fications, in particular those of other member
states. That can be of benefit to us. We need
quantity surveyors, town planners and people to
help us plan into the future. If we cannot get them
in this country, we will have to them elsewhere.
The legislation will ensure everybody is on a level
playing pitch. The way in which it is framed will
be to our benefit in the long run.

Mr. O’Toole: I wish to share time with
Senator Norris.

An Cathaoirleach: Is that agreed? Agreed.

Mr. O’Toole: I welcome the Minister to the
House and listened to his erudite explanation on
issues dealing with insulation and heat loss, on
which he and I disagree. I tend to agree with the
other player referred to in the construction indus-
try on that argument. When watching television
last Friday night, I said to my wife that I might
take the Minister for the Environment, Heritage
and Local Government, Deputy Roche, and
Gerry McCaughey to lunch some day and sit
between them and try to get this issue sorted out.

Mr. Roche: It would be an interesting lunch.

Mr. O’Toole: I was not going to go down the
road of either person’s argument. I was about to
suggest looking at it differently. I agree it is a mis-
take not to outlaw hollow block building. I
believe we should do that and there is an over-
whelming argument for doing it. In terms of inde-
pendent surveys, there is one to match the other.
The Minister can say one, I can say Nicholas
Stern. The Minister can say another, I can say
UCD. The Minister can say “heat loss”, I can say
“heat maintained”. I would prefer to use the
international figure for the amount of energy it
takes to heat a cubic metre of house space per
year. We can argue up or down, one way or the
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other. I raised these issues with the Minister
previously.

I noticed recently in one area in Spain a
decision has been taken that all new houses must
have solar panels installed. Why could we not
insist in this legislation that every new house has
solar panels attached to it? What would it cost? I
have costed it and I have had it installed and
know the exact energy savings. That the grant
scheme has not been extended to cover wind gen-
erators is a mistake. That should be done. In
terms of the carbon footprint, etc. the Minister
and I know that methane is 20 times as dense as
carbon and that methane is the real problem.

Mr. Roche: Yes.

Mr. O’Toole: Despite the fact that we have
promised, time and again, to charge for waste col-
lection by volume, weight or bin, why is it there
are still local authorities that charge an annual
amount? One can send out a barrow load every
week and nobody makes any change. While that
is not the main issue being debated, perhaps the
Minister would examine it.

Two years ago I made the point here that the
two greatest issues facing communities in Ireland
and which would cause local authorities most
aggravation — a hearing is taking place today —
were energy and waste disposal. Why not look at
a situation where if local communities are pre-
pared to look after their energy needs and waste,
they would be given a tax break? That is a
sensible idea. It is a properly incentivised
approach and it would work. One would then get
a real debate.

The Minister will recall that I tend to agree
with him on the question of incineration. From
what I read, incineration must be part of any
future discussion. Like the Minister, I disagree
with the idea of nuclear energy but I would like to
hear a discussion on the balance between nuclear
fission and nuclear fusion, a debate which has
never taken place in this House. At least nuclear
fusion is controllable. If there is a need for a
compromise, that is where it should be. These
debates have not taken place. They are issues for
another day and, perhaps, I will set up that lunch
for the Minister and Mr. McCaughey and act as
referee to see if we can write an agreed minute
and move it forward.

I wish to deal with the protection of the term
“architect”. I chaired the audit review group.
Having done that, it has been accepted by the
Committee of Public Accounts that we failed to
protect the term “accountant”, which was not
possible at the time. In the meantime, legislation
has been passed to protect all sorts of nomencla-
tures of different people in the medical area, vet-
erinary surgeons and others. We are now looking
at the issue of architects. I wish to share my
experience. I agree with what the Minister is
doing in the Bill. I agree with the idea of protect-
ing the title of “architect” and the other titles. I

agree that the Competition Authority’s report on
architecture makes some valid points, but I do
not agree completely with it.

Let us look at the argument Senator Bannon
and the independent architects have made. It is
not rocket science. I do not agree with all their
arguments but they made a fundamental point. If
I were advising them, I would them I would
advise them to stick to the fundamental point.
People who are doing a responsible job in the
community deserve protection from this legis-
lation. How can one go about doing it? Can it be
done? It has been done in many cases previously.

In one former life I dealt with it in the case of
what used to be called untrained teachers. We
had to find a way to deal with the issue when we
brought in the teaching council and regulations.
It required flexibility, training, education, an
openness of approach and recognition of a tran-
sition period between where we were and where
we wanted to go. If we are certain about where
we want to go, we know we will arrive there. If
compromises must be made, we should make
them. That should be done by means of a struc-
tured process in a responsible way. We did it for
teachers by establishing courses to allow them
avail of various training. What was the qualifi-
cation of the man or woman who designed the
Hanging Gardens of Babylon? What was the
architectural qualification of the builder and
designer of the Pyramids——

Mr. Roche: They were both members of the
RIAI.

Mr. O’Toole: ——or the Ponte Vecchio in
Florence? We must assume there are good archi-
tects who never had a qualification. The indepen-
dent architects may have gone overboard with the
argument but they have made the point. We have
moved from there to architects and professionals
developing at the knee of the master. That is the
way the profession developed. The independent
architects must recognise that we have moved on
to another level and they should accept that. In
fairness, I think they do.

The independent architects have one objection.
They disagree that it should be the Royal
Institute of Architects of Ireland that decides. I
have no problem with the architects doing it but
the way they do it must satisfy me. The concerns
of the independent architects are well founded.
I am also a member of the Irish Auditing and
Accounting Supervisory Authority which has
always had to deal with it in terms of independent
auditors and accountants and which had to make
changes and be flexible without dropping stan-
dards. We had to raise standards all the way. I
would like us to reassure the independent archi-
tects that we do not want to bury them and that
we are trying to attain standards and, by agree-
ment with them, to find a way to move them into
this system in a way that will protect them, their
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livelihoods and the decent work carried out by
those good people in that area.

Mr. Norris: I thank my colleague, Senator
O’Toole, for making his time available to me.
This is a very important matter. Architecture is a
most important and honourable profession. I
regret that my university does not have a faculty
of architecture, which is a great shame. There is
one in the National University of Ireland. I won-
der why, even under this Bill, people with archi-
tecture degrees are not automatically regarded as
professionally qualified architects. They should
be regarded as such. It seems a nonsense to have
a qualification but not be regarded as profession-
ally qualified.

The need for this kind of regulation is perfectly
obvious in my neck of the woods. A scandalous
situation arose where some gobdaw up the road
in Gardiner Street got several Georgian houses,
painted them green, sectioned off everything and
stuck a group of immigrants into them. It was an
appalling business. This man claimed to be an
architect and nobody could deny him that. He
just said he was an architect and nobody could
take it away from him. That person should not be
allowed to practise. The really horrible situation
was that, while he was in court being convicted
of one thing, the planning department of Dublin
Corporation gave him permission for exactly the
same thing in the back yard. There is something
really rotten in that.

This is why we need a body that is independent.
The RIAI is a wonderful body. I have spoken at
various charity functions and know some of its
presidents. I delight in the appellation “royal”,
but it is as odd as the Friends of the Library, of
which I am chair. The RIAI has not had a proper
election in 50 years. It does exactly what we do,
namely, go into a darkened room with a few bits
of cigar smoke, poke out all their pals and say,
“Here is the next president”, to which everybody
replies: “Yes”. That is it and good for them. That
is the way things should work, but it is not the
way things can be seen as independent.

I noticed that the Minister did not take on
board a reasonable amendment from Deputy
Quinn, even during the guillotined debate in the
other House. This amendment would have
secured a degree of independence. If one wishes
to regulate things properly, one must have inde-
pendence.

What about the money? A total of 10% of the
RIAI’s money comes from subscriptions. What
about the other 90%? Where does it come from?
It concerns me. The Minister is very clever, nim-
ble on his feet and a great smear artist. He shoves
in a piece here about one player who says this,
that and the other. He should name and shame
his pal. Senator Leyden is a great one for naming
and shaming. Why does the Minister not come
right out and wallop it to them, whoever they are,
and let Members know? However, we all know

that his Government and party have been
unhealthily close to the construction and cement
industries. The Minister can laugh, smirk and
snigger as much as he likes, but we know this is
true. We must ensure the body that regulates the
architectural profession is not only clear of this
but seen to be so.

What method of assessment will be used for
these people?

Mr. Roche: It struck me that Senator Norris
must come to that lunch.

Mr. Norris: I would be delighted to come. I
accept that Michelangelo and Leonardo da Vinci
were not qualified. There is a need for a so-called
grandfather clause of some kind, but I do not see
any reason there should not be proper assess-
ment. It seems quite reasonable to me.

However, there are a few problems with
matters such as certification. I have been supplied
with some hypothetical situations which are
worth putting on the record. What about some-
body who won a court action on the basis of tech-
nical evidence supplied by somebody who put
himself or herself forward as an architect but did
not have the kind of qualification required and is
not subsequently recognised? Could that
judgment be nullified retrospectively? If a client
lost an action before the enactment of the Bill,
could he or she go back to the court and say he or
she lost it because the person who gave evidence
against him or her subsequently failed to have
themselves registered and acknowledged as an
architect? Is this possible?

The question of fairness and anomalous
situations then arises. I have been presented with
a hypothetical case. I received a letter from a
proud father which stated:

My son is an architecture graduate from
UCD and has just returned home after working
for twelve months as an architect in Germany.
One of his European colleagues has returned
with him, and both are seeking new jobs in
Dublin. My son’s friend is able to assert that he
is suitably qualified and has no examinations or
tests outstanding that bar him from Regis-
tration in Ireland. (See Article 46 of the EU
Directive, 2005/36/EC.) However, my son must
work for a year more before then being permit-
ted to take an obligatory test in order to be
Registered as a architect, here in his own coun-
try. Both have EU recognised architectural
degrees, both were treated as equals abroad
and both have one year’s working experience.
Why are they not equals here?

I have an affection for the RIAI. I have been in
its premises in Merrion Square and enjoyed the
company of its members. However, Joan
O’Connor stated in a radio interview that archi-
tects are not exactly immoral, they are amoral.
Like barristers, architects are guns for hire.
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The Minister should look at some of the crap
that is being perpetrated in this city. The phrase
may be unparliamentary, but I use it advisedly.
Look at Telephone House in Marlborough Street.

Mr. Roche: The Senator is using it in a Joy-
cean sense.

Mr. Norris: Absolutely. Look at Telephone
House in Marlborough Street where a row of per-
fectly fine 18th century domestic dwellings were
demolished. The site was sold off to the pension
fund of a British trade union and that monstrosity
was built and won an architectural award because
of the slime running down its wall. It is an appal-
ling monstrosity. They have carried some titi-
vation on it so it is not quite as bad. When the
IRA finally decommissions, will the Minister
decommission whatever gelignite it has left in
that site——

An Cathaoirleach: The Senator’s time has
concluded.

Mr. Norris: May I make a final point?

An Cathaoirleach: Very briefly.

Mr. Norris: Will the Minister try to ensure that
there are fewer one-bedroomed apartments with
no parking spaces in the city of Dublin? This
creates a volatile, transient community whose
cars are parked on the street. Having alienated
all my friends who are architects, I thank God
that few of them are graduates of Trinity College
and I leave Senator O’Toole to deal with the
backwash of anything I said to him last night.

Mr. Roche: The latter point is being dealt with.

Mr. Leyden: I welcome the Minister to the
House and commend him on bringing this Bill
before it because this issue has been going around
for some time. It was left on the backburner for
a long time and not given great priority, although
European directives were involved. The Bill
involves more than the registration of architects
because it is a building control Bill. It is essential
that a number of its features are introduced.

The feature which has created the greatest
degree of interest is the registration of architects.
I will declare an interest. I am a member and fel-
low of the Irish Architects Society. The RIAI has
decided to bring the society under its umbrella
when this Bill is passed. It is important for me to
put this on record. Although I am not involved
in it, I am still in the registration system in the
Department of the Environment, Heritage and
Local Government.

I am concerned about the fact that the regis-
tration system for architects will be administered
by the RIAI, which I expect to be a member of
after this Bill is passed. I would still prefer if it
was administered by an independent organis-

ation, as opposed to one group. This concern has
been expressed by many.

I have some concerns with aspects of this Bill
which will affect certain architects who currently
practise in this country. I refer to the section of
the Bill which outlines the procedure for the
registration of architects. There is a fear on the
part of some architects that this Bill may put
them out of a job. This is a matter of deep con-
cern to them. They are recognised as architects,
have a number of buildings behind them, have a
proven track record, have been practising for
more than ten years, are successful in their trade
and have made a major contribution to the econ-
omy. However, under the terms of this Bill, they
may have their livelihood taken from them, which
is their great fear.

I regard it as unconstitutional to deprive some-
one of their livelihood, irrespective of European
rules and regulations. If people who have been
practising in the architectural profession up to the
time of the enactment of the Bill can prove they
have practical experience of architecture and
have been working as architects, they should not
be deprived of being registered as architects
under this proposed legislation. Proof of their
case could be the use of the word “architect” in
a letterhead or in signing documentation. It
would be a great injustice if we were to deprive
people of their livelihood. Following enactment
of the Bill, to use the title, “architect”, it will be
necessary for people to have qualifications and
apply for registration. That is a fair warning to
anyone who wishes to practise in this profession
in future. If a person wishes to practise as an auc-
tioneer and valuer, he or she must apply to the
courts for registration.

The independent group which represents pro-
fessionally trained architects without formal
qualification who have been practising for more
than ten years has voiced concerns about the
method of assessment to be used to assess those
seeking registration. The new registration body to
be set up as a result of this Bill can choose its
own assessment procedure. This may mean an
academically focused test could be put in place
and this method of examination may not be the
best way of examining practically trained archi-
tects with years of experience behind them. It
would be preferable for them to be judged on the
quality of the buildings they designed.

There was a closing date for registration of
architects in 1997, and many were informed soon
afterwards whether they had made it on to the
list of eligible architects. However, many archi-
tects were not informed by the Department of the
closing date or even that there was such a regis-
tration process. I expect the Minister will reply
that advertisements were taken out in the
national media to give people adequate warning.
I have sought to get a list of registered architects
from the Department. I do not know whether the
Minister intends to make that list available on the
Department’s website or elsewhere. It does not
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appear to be available currently. I would like to
know how many names are on the list and I also
want to check whether my name is on it.

People have been left out in the cold on this
issue and it is important that we remedy it. To
apply rules retroactively to a group of people who
have been practising architects for many years is
a costly and time-consuming business. It is also
unfair and puts undue pressure on professional
practising architects. In general, when introducing
a new rule, it was thought wise to apply the rule
to all future situations, while letting existing
situations carry on as they were. This has come
to be known as the grandfather clause. While I
do not like the name, I agree with the sentiment
behind it. It is a question of acknowledging
experienced practitioners of the architectural
arts. Many successful practices have great track
records and employ other qualified architects. A
commonsense approach is required.

The Minister is a practical politician with vast
experience. I do not think it is his intention to
put anybody out of business but this may be a
consequence of enacting the Bill as it stands.
People are concerned. I have received numerous
representations, as I am sure has the Department,
from the group concerned that represents
approximately 60 architects. These, and the list
of people who were excluded, may constitute the
maximum number of individuals who will be
affected. If somebody without qualifications
wanted to practise as an architect from today, it
would be difficult for him or her to justify the
case for registration. I do not intend to table an
amendment to the Bill and I accept it may be
difficult for the Minister to have to bring it back
to the Dáil but I urge him to examine the views
put forward by Members of this House who are
being fair and reasonable about the approaches
made to them.

I met a practising architect yesterday who is
very concerned about the future. We are all fac-
ing a test in a few weeks. The Minister will face
the general electorate and I will face the Seanad
electorate. That is our profession and we must
put our names before the people for ratification.
I hope the Minister will be successful and will
return to Government again. When people have
been practising architecture daily, rearing a
family, paying debts and making a contribution
to society, they should not be deprived of their
livelihood by legislation enacted by this House.
That is my concern and I hope the Minister will
devise some procedure to ensure the recognition
of those who have accumulated years of practical
experience working as architects and who can put
forward a portfolio of the work they have
executed over a number of years as architectural
technicians, draftsmen or architects.

In fairness, an appeals system, the details of
which the Minister outlined, will be in place. Ulti-
mately, I hope nobody will be deprived of a liveli-
hood and I know that is also the wish of the Mini-

ster. I urge him to recognise the experience of
architects who have been practising for years as
opposed to academic qualification alone.

Mr. J. Phelan: I welcome the opportunity to
raise some issues regarding the Bill. Previous
speakers touched on most of the major issues. I
agree with what Senator Leyden said in his open-
ing remarks, that this issue has been long-fingered
in recent years, which is a pity in light of the scale
of construction that has taken place in the past
ten years. I refer in particular to the grading of
insulation for new developments. Perhaps the
Minister can confirm or deny a statistic I read
recently, namely, that somewhere between a
quarter and a third of all housing units in the
country have been built in the past seven or eight
years. If it is correct, that is an astonishingly high
figure. We should have gone down this route a
number of years ago.

I share Senator Leyden’s reservations about
some aspects of the Bill but, on the whole, I wel-
come it. He objected to his inclusion in the so-
called grandfather category of architects. I will
not refer to him as that.

Mr. Leyden: I am not in that category.

Mr. J. Phelan: He is in the godfather category.

Mr. Leyden: No.

Mr. J. Phelan: It is essential that those who
have full architectural qualifications would be
acknowledged, but equally, people who have
practical experience of working in the business
over many years should also be acknowledged.
There will be an opportunity for further dis-
cussion in that regard.

An area of particular concern to me has been
that of enforcement in planning. While there has
been an improvement in local authorities, there
is still not enough enforcement among the local
authorities with which I deal. There is not enough
follow-up by planning departments to ensure
adherence to all of the conditions of planning.

I agree with the sentiments raised by Senator
O’Toole and others in a Seanad debate six
months or a year ago on the use of hollow blocks
in construction. There is a compelling case for
banning the use of hollow blocks in new devel-
opments. They are not used in most parts of the
country but they are in certain areas, especially
some parts of Dublin city.

We must extend the environmental grants
scheme introduced 18 months ago. We must also
examine installing solar panels in new housing
developments. Some people suggest solar panels
are not practical in Ireland but they should be
included in Government buildings and civic facili-
ties. Improvements have taken place but not
enough has been done.

I welcome the Bill but we must examine the so-
called grandfather category mentioned pre-
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viously. The categorisation of houses based on
the standards of insulation must also be
addressed. There has been much poor develop-
ment over the past 12 years in terms of insulation
and architecture and perhaps this Bill is a case of
locking the door after the horse has bolted. The
Government can ensure that new developments
will be much better than those over recent years.

I echo Senator Norris’s comments on the
recently constructed building. There have been
shocking examples of apartments in the most
unsuitable places. I come from south Kilkenny
but my local town is New Ross, County Wexford.
The Minister was born in County Wexford. Some
of the apartments built in New Ross are examples
of appalling planning, even worse than the bad
planning in Dublin city. I welcome this Bill if it
can ensure such bad design can be avoided. I may
have a deeper discussion and table amendments
on Committee Stage.

Dr. Mansergh: I am disappointed by the lack of
historical imagination shown by some speakers.
People have no idea how ancient civilisations
were organised if they believe the wonders of the
ancient world, such as the pyramids or the hang-
ing gardens of Babylon were jerry-built by people
without qualifications. Just because we cannot
decipher the hieroglyphs or the library of Alexan-
dria has been lost does not mean these pro-
fessions were not regulated. The master guilds
were closely regulated in the Middle Ages, in a
hierarchical manner. They existed under the
ancien regime until the French Revolution. If we
had examined the Statute Law Revision Bill some
of the Acts repealed related to crafts that are no
longer in so much use.

The Minister has a clever formula for con-
trolling admissions. The professional bodies are
in charge of admissions but the majority of the
admissions board is appointed by the Minister, a
reasonable compromise. The codes of conduct
are important. In the economy in which we live,
mutual recognition of qualifications across the
EU and, subject to qualification, elsewhere is
desirable. The hidden protectionism we and other
countries had for the past 20 years is not appro-
priate to the thriving global economy we now
have.

If enforcement is to be effective there is no
point in fines being payable to the Exchequer
because there is no financial incentive. If fines are
paid to local authorities they have an incentive to
enforce. Enforcement has left much to be desired
in the past.

We approve of disability access and fire safety
measures in buildings. Energy performance and
insulation is important. We have forgotten how
raw the Irish climate can be. One realises this
when reading the records of the number of soldi-
ers who died of climatic effects waiting for the
battle of Kinsale. Climate and poor habitation
had quite a bit to do with the 1 million people
who died during the Famine of the 1840s. We

have improved our housing stock beyond recog-
nition. We should pay tribute to the quality of
public and social housing during the early dec-
ades of the State. Many have lasted very well and
have undergone improvement in private hands.
They look very well and compare favourably with
what was built 40 years later.

We now have choices that we did not have 30
years ago. Apartment living was not a possibility,
with very few exceptions. It is widespread on the
Continent in both capitals and provincial towns.
More apartments are now being built in provin-
cial towns and the standard of many of them is
excellent. At the lower end of the scale, one won-
ders how well small, box-like structures will last
and to what extent they will keep their value. I
came across some apartments in Cork city that
were very damp. This should not happen and,
now that we have overcome the shortage of
accommodation, there should be more emphasis
on quality rather than quantity.

I encourage people to adopt alternative energy
supplements. I would not make it compulsory but
conservation and efficiency are important. If one
lives in an older house, too much insulation leads
to dry rot. One must be careful. Concern was
expressed on the Order of Business with regard
to apartments entirely taking over the city,
removing facilities such as hotels, filling stations
and schools run by religious orders and invading
green spaces and clubs. Many of the finest capi-
tals in Europe — Vienna is one example — have
green squares at regular intervals. I am utterly
appalled at suggestions by people with so-called
environmental credentials that we should allow
half of St. Anne’s Park in Raheny to be used for
housing. We should value our green spaces and
not lightly give up any of them except for the
most pressing and convincing social purposes, and
certainly not just to make speculative profit for
builders.

The Minister is probably aware of a problem I
increasingly encounter, that is, interruptions of
the water supply. Public water supply is just as
essential as electricity. Interruptions might be due
to a combination of factors, including the effects
of global warming and all the building taking
place throughout the country. However, when I
was canvassing last Saturday with a councillor, he
was constantly dealing with telephone calls about
the water supply being cut off for several hours
for the second day running in a local village. In
some cases interruptions are due to upgrading
works but our water supplies are coming under
pressure. The Minister and his successors will
have to seek more money from the Department
of Finance to ensure people can be confident of
their water supply in the same way as they are,
broadly speaking, confident of their electricity or
gas supplies. Water is vital for many forms of
economic activity, particularly in the tourism
industry.

People of certain political tendencies tend to
throw around comments about my party’s close-
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ness to the construction industry. There has been
huge development in this country in the past 20
years. Not all of it was good but the majority was.
We should be proud of that development. Dublin
is a terrific city compared to what it was 20 years
ago, when it was rather run down, or 50 years
ago, when it was shabbily genteel and contained
many slums.

In most provincial towns people welcome
development. They are glad when new housing is
built and that there will be a larger population to
support better commercial, recreational and
sporting facilities. For a long time there was no
development and the population was declining.
Most villages in my constituency have small hous-
ing estates, with many of them built in the past
two years or so. Incidentally, they appear to be
high quality housing in so far as I can judge. We
should welcome that and be proud of it. If that
type of development is one of the engines firing
the economy, so be it. There is nothing wrong
with it.

Ms O’Rourke: I note the Minister accepted
amendments to the Bill in the Dáil. That made a
substantial difference to it. I hope he will also
listen to us in this House and that he will see fit
to accept amendments which will improve the
Bill. The Bill deals with many issues. I agree with
the last point made by Senator Mansergh. I am
tired of being targeted with the accusation that
we are the builders’ friends. I have never heard
anything so ridiculous. Of course, we should seek
to have proper buildings and developments and
to provide affordable and social housing for
people. However, that does not imply one should
be labelled the builders’ friend or carry that tag.
I would love to have builders as my friends but I
do not. It would be nice to have such friends.

I have two reasons for raising the following
issue, one of which is education and my aware-
ness that there are several ways to acquire proper
qualifications in addition to simply having techni-
cal titles after one’s name. I refer to a group of
people who are a long time in the business of
designing buildings, surveying, making bills of
quantity and doing all the other tasks required to
produce proper housing developments. There has
been some consultation with the Department on
this matter. The Royal Institute of the Architects
of Ireland, RIAI, will decide the assessment of
the people who are a long time in the business
and seek recognition under this Bill. I am worried
about such an arrangement.

I do not know if the Minister is listening to me
or writing, but what I am saying is important.

Mr. Roche: I am taking down every word.

Ms O’Rourke: The Minister is not, and I know
he is not. I would be glad if, instead of writing
up other people’s comments, the Minister might
listen to mine.

The RIAI by its nature, regardless of how fine
the individual members are as architects, would
be elitist. Its members have got their qualifi-
cations and are, as it were, kings of the walk.
They would seek to put a cordon sanitaire around
those whom they would allow into their enclave.
In that regard, I am uneasy that the RIAI will be
the assessor of the qualifications of people who
have been in the business for a long time and who
seek recognition under this Bill. I say this from
the education point of view. I am well aware that
when people seek to enter third level college as
mature students, what is taken into account is not
so much their record of prior learning, although
that has its place at a basic level, but life experi-
ence, the various positions those people have
held, how they influenced events and how events
have influenced them. That type of experience is
often better and can be assessed.

I hope the Department could become the
assessor of people with prior experience who
were admitted to the building business under the
grandfather clause. I dislike that term as I find it
somewhat denigratory. However, it is in common
usage. I was lobbied about this issue and received
extensive documentation on it, as is probably the
case with every other Member. As I read the
documentation I thought about all the people I
know who went into third level education but
who did not, perhaps, have a leaving certificate
or the necessary points. However, they had lived
life and that life experience stood to them.

These people have lived their lives by working
in a particular profession, be it quantity survey-
ing, surveying or architecture. That has been their
business. That experience should be the telling
fact, rather than prior learning. I hope our
spokesperson, Senator Brady, with the Minister’s
help, will be able to put forward an amendment
which will take cognisance of this factor. I feel
strongly about it because I know many people
who have gained so much knowledge and have
gone so far after getting their third level qualifi-
cations. They simply did not have what one
should have had when entering third level edu-
cation. Life experience should be taken into
account. I have always felt strongly about this,
particularly with regard to women.

I hope the Minister was generous enough to
take amendments when the Bill was taken in the
Dáil. I hope he will take on board amendments
which the Seanad may bring forward.

Mr. Bannon: The Leader is giving us
homework.

Ms O’Rourke: I must apologise that my mobile
telephone went off. I never bring it to the House
and that was the first time.

Mr. Moylan: I welcome this detailed Bill that
recognises many aspects of building controls such
as fire safety, disability access and parking in new
developments and building standards authorities.
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Credit is due to architects and surveyors for the
work they have done in building developments.
Irrespective of what profession, there will always
be the odd exception. However, my dealings with
architects and surveyors have been very pro-
fessional and I found them very thorough in
their approach.

Members commented on the various types of
buildings and fire safety. It must be recognised
the number of people promoting different types
of building. I am a strong advocate of concrete-
built buildings. I have seen situations where
minor fires were controlled because the concrete
was able to hold them. I recall a timber-struc-
tured building that went on fire. In less than an
hour, there was nothing left but the steel scaffold-
ing around the building. It brings home the
importance of fire safety in construction design.
Thousands of timber framed buildings are being
erected. Those involved in this type of construc-
tion must err on the side of caution for fire safety
in design and construction.

The proper inspection process for foundations
is a necessity. They must be checked to see if
piling is required so that there will not be prob-
lems in the future. Section 4 provides for a seven-
day notice to a building authority before com-
mencement of a project. This is important. It is
also important that the building authority has the
adequate professional staff to ensure detailed
inspections are undertaken. Section 5 provides
that buildings over 1,000 sq. m. have alternative
energy systems in place. We know errors have
taken place. Often in building projects, there
have been changes to the design adding extra
costs. It is always asked who is responsible. It
must be ensured that professional bodies are
properly bonded and that a Government body or
local authority will not be left carrying the can.

I welcome the appeals process for professionals
who may be affected by decisions of the admis-
sions board to their professional bodies. Credible
building codes are to be welcomed. I compliment
all concerned with the developments that have
taken place in this regard. It is easy for the media
to highlight how a development may not fit into
its environment. In time, it may be shown that
the development was architecturally outstanding.

Senator Mansergh spoke about the importance
of proper and good water supplies. It must be
recognised that the Minister for the Environment,
Heritage and Local Government has allocated
substantial funding to local authorities to enable
them to put in place excellent water schemes. If
local authorities were doing their job and plan-
ning ahead with development plans, the problems
with water supplies would not be happening.

I compliment the Minister on the Bill and hope
it sees speedy passage through the House.

Minister for the Environment, Heritage and
Local Government (Mr. Roche): I listened with
great interest to various valuable contributions.
Senator Norris, my good friend, introduced a

sense of levity to the situation. However, we are
dealing with a serious issue and this legislation
was long overdue. As Senator Bannon stated, the
longest lobby in democratic history must have
been the one to register the name architect.

The Bill has three main objectives. First, it is
to strengthen the enforcement powers of local
building control authorities. Second, it aims to
improve the accessibility of buildings for people
with disabilities, a matter precious to me. I am
pleased to be the Minister pushing this through
and I know all Members share my anxiety in that.
Third, it provides for the registration of the titles
of architect, quantity surveyor and building
surveyor.

Contrary to Senator O’Rourke’s assertion, I
was listening attentively to contributions, includ-
ing hers. It is safe to say there is universal support
in the House for the introduction of a disability
access certificate. I want to make such universal
access a reality and believe this Bill will achieve
that.

Senator Bannon asked that local authorities be
able to take summary prosecutions through the
district court, something for which the Bill pro-
vides. The Minister of State, Deputy Batt
O’Keeffe, undertook in the Dáil last week to con-
sult the parliamentary draftsman regarding
amendments tabled by Senator Bannon’s party.
Those amendments would allow local authorities
to recover the cost of enforcement action, and I
am considering that.

The Senator also mentioned that all sides of
the House have welcomed the registration of
architects, quantity surveyors and building sur-
veyors. There is more or less universal agreement
that the time has come to protect consumers from
unqualified persons passing themselves off as
building professionals. Among the great scourges
in planning are those characters who draw houses
essentially on the back of an envelope, trying to
pass themselves off as architects. Some quite
extraordinary charlatans are operating. I have
seen in various local authority areas, including in
my constituency, the appalling efforts that have
been accepted. Young couples have had to pay
through the teeth for the results of the extraordi-
nary and slipshod approaches taken. It is very
important that the titles of architect, quantity sur-
veyor and building surveyor should be registered.

Architects will have the option of joining the
RIAI, which is not mandatory. Senator Leyden,
in an interesting contribution, asked regarding
the list and mentioned previous difficulties in get-
ting hold of it. I have therefore made arrange-
ments for it to be placed in the Library.

Several Senators, including Senator O’Rourke,
who has unfortunately left the Chamber, raised
the technical assessment process for non-gradu-
ates. In particular, she and several others men-
tioned the Group of Independent Architects, the
GIAI. The procedure for that assessment will be
carried out by the technical assessment board to
be established under section 19 of the Bill.
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However, that will have a majority of non-archi-
tect members, appointed by the Minister. As
Senator Mansergh correctly spotted, it is quite an
elegant solution to the problem that Senator
O’Rourke and others raised, namely, that there
might be an element of incestuousness.

Senator O’Rourke also mentioned concerns
regarding elitism. The RIAI was agreed as the
registration body by all the other architectural
bodies, including the Irish Architects’ Society, the
Association of Building Engineers, the Archi-
tects’ and Surveyors’ Institute, and the Group of
Independent Architects. It was not picked
because of the appellation “royal” or any sense
of elitism. On the issue of control, the RIAI will
have to prepare annual reports and detailed
accounts, and registration fees will be approved
by the Minister. Senator Norris mentioned his
concerns on both those points, which will be
addressed.

Senator Leyden mentioned the question of
providing a way for people with practical experi-
ence to register, as did Senator O’Rourke.
Section 20 sets out the procedure, which enables
a person to put forward information on projects
that he or she has carried out, the very point
raised by Senator O’Rourke. The technical
assessment board, which will have a majority of
lay members, will conduct an interview.

Senators Brady, Norris, Mansergh and others
touched on the need to improve the standards of
apartment buildings. I could not agree more. I am
fully aware of the slime-coloured building men-
tioned, as well as one or two other monstrosities.
Senators Norris and Brady will both be interested
to hear that I have issued proposals on improved
standards for apartments, particularly their size
and layout, in order that there might be a better
mix of one-bedroom, two-bedroom and three-
bedroom apartments.

The last category will suit families, and Senator
Brady pointed out that if we are to achieve
greater housing density and prevent urban
sprawl, we must create apartments that are user-
friendly and family-friendly, with basic amenities
such as storage facilities and laundry rooms.
There are now some very good examples,
especially where the Dublin Docklands Develop-
ment Authority is making a very real effort. I
know from talking to the Taoiseach that he takes
a more than merely constituency interest in it. It
is interesting to see what is beginning to be
realised.

Senators Brady, Norris and Mansergh spoke
about the need to improve the standards of apart-
ments and their general appearance, a suggestion
to which I would sign up. Senator O’Rourke
asked about restricting an architect from practis-
ing if he or she has not registered or was unsuc-
cessful in the assessment process. It simply means
that such a person will not be able to use the title
of architect.

The assessment process, to which several
Senators, in particular Senator Leyden, referred,
was carried out in 1996 in connection with a pro-
posed amendment to the EU architects directive
then current. Some 170 architects were successful,
just more than 50% of those who applied for the
assessment, and as I have already said, the list is
in the Library.

Senators Mansergh and Moylan both touched
on water supply. Senator Moylan in particular
raised a favourite point of mine. I am increasingly
impatient with the level of delivery. Last Thurs-
day in Castlebar, I was in the very happy position
of announcing the biggest allocation ever made
by a Minister in the history of the State towards
rural water schemes. We have invested hundreds
of millions in the past two years. The president of
the Group Water Scheme Federation said he had
never thought he would see the day when one
could envisage an end to second-rate water in the
rural countryside. The money is there, as is the
building capacity, and I urge councils to be much
more ambitious than hitherto.

Senators Mansergh and O’Rourke also men-
tioned the building and construction industry. I
am at a loss as to how people in the Oireachtas
and politics in general can continue to demonise
it and the political choices it has made. Let us
remind ourselves that 250,000 men and women
now work in the industry producing first-rate
houses and commercial buildings at a higher rate
than anywhere else in Europe. In 1988, just 20
years ago, there were 71,000 people in the build-
ing and construction industry. If I were a carp-
enter, plumber, bricklayer, roofer or building sup-
plier, I know I would have a political preference,
and people have the right to make such choices
in a democracy. There has been continual demon-
isation of the industry. They are not all saints or
devils, and I cannot understand it.

The issue of technical assessment was touched
on. The RIAI will not set the technical assess-
ment for non-graduate architects. That will be
done by the technical assessment board to be
established under section 19. The procedures are
set out under section 20. The suggestion that
there might be some incestuous attempt to pro-
tect vested interests is refuted. The RIAI will be
the registration body, and section 11 requires the
establishment of an admissions board. A prudent
balance has been struck in this case. Three archi-
tects will be appointed to the board, together with
four non-architects nominated by the Minister. It
will be chaired by a retired judge, solicitor or
barrister.

Senator Moylan mentioned fire issues regard-
ing timber construction. Fire safety is imperative
irrespective of the building medium, and any
medium subject to fire obviously imposes its own
specific constraints. The Senator mentioned a
particular instance, and a recent case in north
County Dublin caused me concern; a tiny spark
on an external balcony led to a fire in internal
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wall cavities that destroyed at least five homes.
Questions will have to be asked in that regard.

A general issue raised was the energy perform-
ance of Irish buildings. On occasion I suggest
things to the media, who do not always listen, but
I make the following suggestion to Members of
the Oireachtas and the public in general. A myth
has developed that energy performance in
Ireland is uniquely low, but that is a complete
untruth. It has been put about by one particularly
powerful and loquacious individual with deep
pockets who is a timber lobbyist. I would argue
that people should look at each medium on its
individual merits. The suggestion that the
Government shows bias to the cement industry is
risible, particularly given my own relationship
with some of the bigger people in the concrete
sector where I have been regarded as one of the
biggest thorns in their side. It is astonishing that
this mythology is trotted out repeatedly.

The first point, that there is a particular bias
towards concrete, is an absolute myth. The fact
that this myth is peddled in the self interest of
one lobbyist is demonstrated by the fact that the
timber industry——

Mr. Norris: The Minister ought to name and
shame him.

Mr. Roche: It would be improper for me to
name somebody who is not in the House. The
Senator’s colleague has already done it.

Mr. Norris: Will the Minister tell me privately
afterwards?

Mr. Roche: I will tell the Senator privately
afterwards. However, the self-serving myth that
has been put around is nonsense. It has been very
well put around by a lobbyist who buys a lot of
advertising space. If it were true, one would have
a hard time explaining the wonderful penetration
which has been made by the timber sector in
building and construction. Some great work has
been done there. I believe it is a very good
medium which has made a major contribution
towards allowing us to build out. We should
therefore stop dealing with the myth and deal
with the reality instead.

The second and more important point,
however, concerns an argument that is simply
untrue. It is suggested that Irish homes are some-
how or other sub-standard, whereas we have
houses that are among the highest standards in
the European Union. The proof of that is as fol-
lows. The European insulation manufacturers’
association, which has no specific interest in argu-
ing the case for one medium or another, made
the point that Irish standards ranked very highly.
They found that we have the second lowest
energy loss through walls behind Sweden, and the
lowest loss of energy through roofs of any EU
state. So a myth has been propagated in that
regard.

The second myth that has been propagated is
that somehow or other we are lagging behind
Europe. I will deal with this matter again because
it annoys me. In the last ten years alone there
have been three separate occasions on which
energy ratings have actually increased in this
country. I have made a proposal that we will
shortly increase the energy efficiency of Irish
homes further, by 40%, which is part of the
climate change strategy.

Another extraordinary point has been made
which shows that those who make it know very
little about Europe or reality in general. It is the
suggestion that Ireland is behind the game in
terms of European comparisons. In my introduc-
tory remarks, I mentioned that prior to the EU
directive being put in place, Denmark was the
only EU member state that had a building energy
rating system. Four member states introduced
such a system last year and we became the fifth,
having introduced it as and from 1 January this
year. That suggestion is therefore simply untrue.
It is a myth that is put around by a particular
lobby yet, amazingly, without ever checking the
facts, people in our media accept it. It is disap-
pointing that people in the Houses of the
Oireachtas have also accepted it.

This year, some seven countries will adopt
energy rating systems, of which Ireland was the
first. To illustrate the point further, the European
Commission has sent formal, legal, reasoned
opinions to 16 member states. Ireland was never
part of that process. It has also been asserted that
my Department has been reluctant to support
local authorities in this area. The charge was not
made in this House but in the Lower House. In
fact, we have commended Dún Laoghaire-
Rathdown County Council for its efforts.

I wish to thank and compliment Senators for
their contributions, some of which were scintil-
lating and in Senator Norris’s case, Joycean —
written in a language that most people do not
understand, but that was Joyce.

Mr. Norris: Too vulgar for the Minister, I am
afraid.

Mr. Roche: Yes, vulgar too, that is right. I wish
to thank Members of the House for their contri-
butions, however. I have always believed — and
I have said so in this House so many times that I
have probably said it to the point of tedium —
that wisdom does not reside in any one side of
this House or of the other Chamber. I am always
willing to listen to any amendments that are
proposed.

Question put and agreed to.

An Leas-Chathaoirleach: When is it proposed
to take Committee Stage?

Mr. Brady: Next Tuesday.
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Committee Stage ordered for Tuesday, 13
March 2007.

An Leas-Chathaoirleach: When is it proposed
to sit again?

Mr. Brady: Tomorrow at 10.30 a.m.

Adjournment Matters.

————

Community Services Funding.

An Leas-Chathaoirleach: I welcome the Mini-
ster of State, Deputy Haughey, to the House and
call on Senator Norris to speak on his Adjourn-
ment matter.

Mr. Norris: I also welcome the Minister of
State, Deputy Haughey, to the House. I am
particularly glad that he is in the Minister’s chair.
In the early days of my political career, I recall
listening to him as a young Deputy talking
passionately to a virtually empty Dáil Chamber
about social conditions in his own constituency. I
think it was the area around Ballymun, although
I cannot remember. He knew the details of
people’s personal circumstances there and felt a
commitment towards improving them. I thought
that was the kind of politics in which I wanted to
be involved. I am grateful therefore that Deputy
Haughey is the Minister who is taking this
Adjournment matter.

Minister of State at the Department of Edu-
cation and Science (Mr. Haughey): I think it was
Darndale.

Mr. Norris: Darndale, yes, I remember that
very clearly.

In respect of this Adjournment matter, I must
declare a series of interests. I have raised it
because of some old friends of mine who may be
known to the Minister of State, at least by repu-
tation. I have asked their permission to mention
their names. They are George Morrison and his
wife Janet. George is one of our most dis-
tinguished artists in film, having made films such
as “Mise Éire” and “Saoirse”. Like many artists,
he is not a money grubber. He has not always
had huge amounts of money but he has made a
comfortable and civilised home for himself in a
little by-way near Shankill. However, a short time
ago he suffered a bad stroke, which incapacitated
him to some degree. It means that he cannot
drive a car and neither can his wife who has also
been unwell. They would have been in difficulty
has it not been for a group called Choices, which
was founded by the sister-in-law of a lady with
whom I was in college. There are therefore all
kinds of connections here and Choices is run by
a remarkable group of people.

In case I overstay my time, I want to frontload
the demand now. We are seeking funding

amounting to \30,000 in order to put the existing
driver in the scheme on a full-time basis. The cur-
rent driver has been with them for three years.
The idea of the scheme is that people who are
incapacitated make use of the befriending service
and its driver in order to take them to the post
office, chiropodist, chiropractor, the chemist to
collect prescriptions or the library to exchange
books. Without such a service, elderly people
would be isolated, lonely and deprived.

This unique service has been running for 18
years and is largely dependent on community
employment schemes. As the Minister of State
knows, however, these schemes terminate after
three years. The current driver is coming to the
end of his period. He is known and loved by the
clients. It is so often necessary to ensure that eld-
erly, dependent people know and trust the person
who is dealing with them. The driver is reliable,
trustworthy and responsible. The service pro-
vided to these people is totally free of charge. In
addition, State agencies already rely on this
service and, in turn, refer people to it. Although
the State is making use of it, the service receives
no core funding whatever. There are minor fund-
raising events such as cake sales, and the service
occasionally receives grants from charitable
endowments. Over the last five years, the trans-
port service has been funded by people in need.
They must pay for diesel, maintain the people
carrier and they now want core funding to keep
the enterprise going.

The service started 15 years ago. In 1989, there
was an RTE programme on the problems of iso-
lation facing elderly people and the pressures
placed on them by society. As a result, a sister-
in-law of a friend of mine decided to get some-
thing done, distributed leaflets to local shopping
centres and areas of housing where older people
lived and was amazed at the overwhelmingly
positive response.

The people involved indicated their priorities
and of utmost importance was addressing the
issue of loneliness. A lack of day-to-day company
and social contact left elderly people feeling iso-
lated. Transport was also an issue and the prob-
lems of getting to and from the doctor, post
office, chiropodist, shops and the outpatients area
of hospital were mentioned. Such a service is not
only a practical necessity, it also provides a social
outlet that relieves depression, lets elderly people
meet others and even argue. The service also
helps in the collection of pensions and pre-
scriptions.

After the initial phase, the befriending the eld-
erly service began. The group wisely and sensi-
tively decided not to go into competition with
existing local parish services such as those pro-
vided by St. Joseph’s Roman Catholic church in
Crinken. Instead of walking roughshod all over
such services, they negotiated and sought to find
out how they could complement them.

Many long-established clients rely on the
service and it would be a great pity if they were
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to be deprived of it. As I indicated, the value of
the service is evident in the fact that the group
receives some support, albeit sporadic, from
groups such as the FÁS community employment
schemes, the County Dublin Vocational Edu-
cational Committee and so on. At the moment,
more than 40 clients are on the befriending list,
and without the support of Choices Local
Enterprises and the befrienders, they would have
no way of accessing the kind of services and com-
munity facilities they can with this team. The
clients have been enabled to maintain their ability
to live independently and we have often heard in
this House of the value of independent living to
people in wheelchairs and people with intellec-
tual disabilities.

The group provides a service for people who
are isolated, elderly, victims of stroke and debilit-
ating illnesses and so on, with no cost to the
client. There is support from community employ-
ment schemes but such schemes terminate after
three years. The seven seater bus used for clients
was paid for through funding from People in
Need but everything else was paid for through
fundraising.

However, the group is on a very tight budget,
as is clear in the pathetic funding scheme I have
in my possession. The Christmas raffle raised
\596 and clients’ donations raised \45: the
widow’s mite. Car cleaning is listed here as earn-
ing \247.41, so some volunteers must have perfor-
med a bob-a-job style fundraiser like the scouts.
I do not know what the Catherine Howard
Foundation is but it is obviously a charitable
group and it provided \1,500. A printing and sec-
retarial service came to \257 and the group ran a
bingo night that came to almost \1,000. Expenses
included petrol, bingo shopping, van maintenance
and a Christmas party for clients that cost less
than \500. Who could possibly begrudge them
that little bit of fun and entertainment? I know
the Minister of State would not.

After all this, Choices Local Enterprises ended
up \18.08 in the red. I believe the Minister of
State will understand what a significant function
is played by this admirable group and I hope he
will indicate a method whereby the State can
assist in ensuring the service continues.

It is remarkable that an artist of the calibre and
standing of George Morrison, who has given so
much service to this State, should have found it
necessary to approach me regarding this issue. He
said he and Janet were in difficult circumstances
and could not have survived without this group.
If this service is not continued, 40 clients will go
without and a number may then need to be taken
into State-funded care facilities. Although it may
be unwarranted, many elderly people are terrified
at going into such facilities involuntarily owing to
recent publicity on television programmes. Such
a scenario would also cause a significant charge
to the State so it would be both a good day’s work
and a good investment to find a way to provide
some assistance to this wonderful group.

Mr. Haughey: I will be taking this Adjourn-
ment matter on behalf of my colleague, the Mini-
ster for Health and Children, Deputy Harney,
and I thank Senator Norris for raising this issue.
It provides me with an opportunity to reaffirm
the Government’s commitment to services for
older people and explain the current position
regarding funding for Choices Local Enterprises.

The development of services for older people
is a priority for this Government. This is reflected
in the funding committed to services for older
people in the budgets of 2006 and 2007. Last year,
the Government funded the largest ever expan-
sion in services for older people with a full-year
cost of \150 million, and this year, a full-year
package of \255 million has been allocated for
services for older people. This gives a total of
more than \400 million added to services for
older people over two years.

Government policy on older people is to sup-
port them to live in dignity and independence in
their homes and communities for as long as pos-
sible and, where this is not possible, to support
access to quality long-term residential care. This
policy approach is renewed and developed in the
latest partnership agreement, Towards 2016.

As the Senator is aware, the Health Act 2004
gave the Health Service Executive, HSE,
responsibility for the management and delivery of
health and personal social services. As a corpor-
ate body, the provision of these services, includ-
ing the delivery of services by agreement with
voluntary and community organisations, is a
matter for the HSE.

Funding for health services has been provided
as part of the HSE’s overall Vote for health and
personal social services in 2007. The allocation of
resources is a matter for the HSE in accordance
with the overall priorities for specific services as
set out in its service plan. The HSE is more than
happy to meet Choices Local Enterprises to dis-
cuss the services it provides and it has advised
that two appointments were made for this dis-
cussion but, unfortunately, on both occasions
these meetings were cancelled. However,
renewed efforts are being made to organise a
meeting that is convenient to the organisation.

I understand that Choices Local Enterprises is
also considering applying to the HSE for lottery
funding. It is aware that its application should be
submitted by Friday, 16 March 2007.

The Department of Health and Children also
provides funding to voluntary organisations
under a national lottery funded grant scheme.
This funding is discretionary, and if Choices
Local Enterprises wishes to make an application
for funding, it should contact the finance unit of
the Department of Health and Children.

A meeting will be arranged with the HSE and
there are possible sources of funding for the
group, including lottery funding from the HSE
and the Department of Health and Children. I
again thank the Senator for raising this matter
and hope it can be resolved.
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Mr. Norris: I thank the Minister of State for his
reply and was not aware of the cancelled meet-
ings nor the reasons for the cancellations. I will
encourage the group to take up this opportunity
for a meeting and will suggest it makes appli-
cations, which should include this debate from
the Official Report of the House, to both sources.
This will be intended as an encouragement to
State agencies to assist in this valiant enterprise.

Schools Building Projects.

Mr. Brennan: I welcome the Minister of State
at the Department of Education and Science,
Deputy Haughey, to the House. As a member of
the board of Scoil Naomh Iosaf in Adare, I ask
the Minister of State for an update on the
school’s request to have an assessment carried
out to determine the role of the Old Monastery
CBS buildings in meeting the school’s future edu-
cation needs. The buildings are in urgent need of
repair and improvement and are being tempor-
arily used by Scoil Naomh Iosaf to house a physi-
cal education hall, an extra classroom and a learn-
ing support classroom for speech, drama and
modern language classes.

8 o’clock

As the Minister of State is aware, while the
property forms part of the school complex, it is
not vested with the Department. The buildings

are vested with the bishop’s nomi-
nees and trustees and the parish
priest of Adare who have requested

the Department to carry out an urgent assess-
ment because the property is in a poor state of
repair. The educational needs of the community
in Adare are at stake. Given the urgency of the
suitability of the buildings, I ask the Minister of
State if the assessment could be carried out by
the Department in the near future, with a view
to meeting the future educational needs of the
Adare community.

Mr. Haughey: I thank the Senator for raising
the matter as it affords me the opportunity to out-
line to the House the Government’s strategy for
capital investment in education projects. Modern-
ising facilities in our 3,200 primary and 750 post-
primary schools is not an easy task given the leg-
acy of decades of under-investment in this area
as well as the need to respond to emerging needs
in areas of rapid population growth. Nonetheless,
since taking office the Government has shown a
focused determination to improve the condition
of our school buildings and ensure the appro-
priate facilities are in place to enable the imple-
mentation of a broad and balanced curriculum.

Under the National Development Plan 2007 to
2013, funding of \4.5 billion will be invested in
the first and second level schools modernisation
and development programme. This unpre-
cedented level of investment will allow us to meet
the needs of a growing school population, mod-
ernise existing school facilities and provide for
curriculum reform and innovation.

A total of 7,800 individual schools building pro-
jects were delivered for the \2.6 billion invest-
ment during the 2000-06 period of the previous
national development plan. The completion of
building projects under the \4.5 billion invest-
ment in the new NDP will benefit from recent
innovations in delivery mechanisms which have
allowed for fast tracking of priority school devel-
opments. Schools will have noted that activity
under the new plan is already under way, with
1,500 schools building projects due to be deliv-
ered in 2007. In addition, in association with the
Minister, I announced yesterday the approval of
more than \87 million for building projects in 250
schools under the permanent accommodation and
small schools schemes.

On the specific matter in hand, an application
for capital funding towards the provision of
additional accommodation has been received in
the school planning section of the Department
from Scoil Naomh Iosaf, Adare, County
Limerick. The application is being examined with
a view to establishing the future accommodation
needs of the school. The continued future use of
the Old Monastery CBS building and land will
be taken into consideration in the course of this
assessment. The project is banded in accordance
with the prioritisation criteria for large-scale
building projects and will be considered in the
context of the multiannual schools building and
modernisation programme.

I thank the Senator for raising the matter which
allows me to outline the progress being made
under the schools building and modernisation
programme and the position of Scoil Naomh
Iosaf, Adare, County Limerick.

Mr. Brennan: I thank the Minister of State for
his commitment to have the requested assessment
carried out. I stress the importance of ensuring
discussions on the suitability of the premises take
place at an early date.

Special Educational Needs.

Mr. J. Phelan: I welcome the Minister of State
at the Department of Education and Science,
Deputy Haughey, to the House. The issue I raise
on the Adjournment concerns special needs in
education. Recently, I was presented with a case
in County Kilkenny involving a child with Down’s
syndrome who attends her local national school.
Following much agitation by her parents, she has
secured 2.5 resource hours of additional teaching
from the 18-hour allocation granted to the school
as a whole. I am led to believe that from next
year onwards, the child in question will receive
only 30 to 60 minutes resource teaching out of
the school’s overall resource teaching allocation.

I ask the Minister of State to outline the posi-
tion with regard to the allocation of resource
hours. I understand from the case and some work
I have undertaken in this regard that, until two
or three years ago, children with Down’s syn-



845 Special 6 March 2007. Educational Needs 846

drome were automatically allocated a certain
number of hours of resource teaching when they
commenced school and that these hours were not
subtracted from the school’s overall allocation.

The Minister of State will agree that early
intervention in the cases of children with special
educational needs ensures they do not become a
financial burden on the Exchequer. The decision
to remove the automatic qualification for
resource hours for children with Down’s syn-
drome is a step in the wrong direction. Surely
intervention would allow children with this con-
dition to lead much more independent lives as
adults. Any cutback in this regard is a retro-
grade step.

I understand Down’s syndrome affects
approximately 250 children in the general school
system, a very small proportion of the primary
school population. Perhaps the Government, in
the short period it has left in office, will be in a
position to reverse the change in entitlements
made several years ago to ensure intervention in
the educational development of children with
Down’s syndrome takes place at the earliest pos-
sible date in order that they can live indepen-
dently in future. I look forward to a positive
response from the Minister of State.

Mr. Haughey: I am pleased the Senator has
given me the opportunity to clarify the position
regarding the provision of extra teaching support
for children with Down’s syndrome. As the
Senator will be aware, the Government has estab-
lished a range of teaching and care supports for
children with special educational needs, including
those with Down’s syndrome. The professionally
assessed needs of the individual child determine
the appropriate model of response in each case.

Children with Down’s syndrome are entitled to
additional provision in school, either under the
terms of the general allocation system for chil-
dren with high incidence special needs or through
an allocation of additional resources if the child
is assessed as being within the low incidence cate-
gory of special need. The general allocation
system for primary schools was introduced in
September 2005 in order that children with high
incidence special needs such as mild general
learning disability could secure resource teaching
support at school without the need for an individ-
ual assessment in each case. All schools have
been allocated resource teaching hours,
depending on their enrolment levels.

A number of benefits are associated with the
new system. It puts in place resources on a more
systematic basis, thereby giving schools more cer-
tainty about their resource levels, facilitates early
intervention as the resource is in place when the
child enrols, reduces the need for individual
applications and supporting psychological assess-
ments and allows flexibility to school manage-
ment in the deployment of resources, leading to
a more effective delivery of services. The new
system means that instead of each school having

to make individual applications for resource
hours for such pupils, an allocation of resource
teaching hours is provided in advance to the
school. It is a matter for the school to determine
the pupils with high incidence special education
and learning support needs who will receive this
support. With the thousands of resource teachers
now in place in our schools, each school has
enough general allocation hours to provide its
pupils with a level of support appropriate to their
needs. School authorities can use their pro-
fessional judgment to decide how these hours are
divided among pupils to ensure all their needs
are met.

This is a major improvement on the previous
system, under which children with high incidence
special needs required a psychological assessment
before the Department allocated resource teach-
ing hours. This time-consuming process often led
to delays in children getting the support they
needed. Learning support and resource teachers
are now in place in all primary schools in order
that children who need their assistance can get it
straight away.

The new general allocation system does not
preclude the provision of one-to-one tuition to
pupils who need such support. A significant per-
centage of children with Down’s syndrome have
been assessed as having a mild general learning
disability, which comes under the high incidence
disability category. Thus, they are given extra
teaching support from within the school’s general
allocation of resource teaching support. In cir-
cumstances where a child with Down’s syndrome
has other associated needs and falls into the low
incidence disability categories, this may automati-
cally attract an individual resource teaching allo-
cation. Such applications should be referred to
the local special educational needs organiser,
SENO, by the school.

Far from withdrawing supports from children
with special needs, the Government has presided
over a dramatic expansion in special education
supports. There are now 15,000 adults in our
schools working solely with children with special
needs. A fraction of this number was in place
some years back. This complement includes more
than 8,000 special needs assistants, compared
with only 300 in 1998. The system for accessing
supports has also improved through the establish-
ment of the National Council for Special Edu-
cation, with its network of 80 local special edu-
cational needs organisers.

Further improvements in services are on the
way with the roll-out of the Education for Per-
sons with Special Educational Needs Act 2004.
More than \820 million is being provided for
special education in 2007. This is \180 million, or
nearly 30%, more than what was provided in the
2006 Estimates. The Department will continue to
prioritise the issue of special needs education
and, in co-operation with the National Council
for Special Education and the education partners,
ensure that all children with special needs, includ-
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[Mr. Haughey.]

ing those with Down’s syndrome, have the sup-
ports they need to reach their full potential.

I thank the Senator once again for giving me
the opportunity to clarify the position on this
matter.

Mr. J. Phelan: I understand the Minister of
State’s answer but there are several points I wish
to clarify. He stated, “With the thousands of
resource teachers now in place in our schools,
each school has enough general allocation hours
to provide its pupils with a level of support appro-
priate to their needs.” I could mention several
schools that do not have access to adequate
resources. This statement would gall those who
are in a similar position to the family about which
I spoke.

I accept there has been a great improvement in
the allocation of resources for children with
special educational needs, as the Minister of State
outlined. That is welcome. There is clearly a case
to be made, however, for children with Down’s
syndrome. It is a condition that effects only a
small proportion of the primary school popu-

lation and which responds well to early inter-
vention. The provision of additional supports in
the classroom will ensure these pupils can live
independent lives in the future. Only a meagre
allocation of resources is required to bring signifi-
cant benefits.

I acknowledge the progress made in this area.
For the level of financial outlay involved in my
proposal, the benefits to the State far outweigh
the costs that would be incurred. The Minister of
State spoke about upcoming legislation in this
area. I urge that some provision be made to
ensure students with Down’s syndrome are
assisted in living independent lives as they grow
into adults. Only a small proportion of the popu-
lation of our primary schools is involved. This
small investment will bring a great improvement
in the standard of their lives and those of their
loved ones.

Mr. Haughey: I will ask the Minister, Deputy
Hanafin, to consider this matter further in view
of the Senator’s comments.

The Seanad adjourned at 8.10 p.m. until
10.30 a.m. on Wednesday, 7 March 2007.


