
Vol. 186 Wednesday,
No. 8 28 February 2007
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SEANAD ÉIREANN

————

Dé Céadaoin, 28 Feabhra 2007.
Wednesday, 28 February 2007.

————

Chuaigh an Leas-Chathaoirleach i gceannas ar
10.30 a.m.

————

Paidir.
Prayer.

————

Business of Seanad.

An Leas-Chathaoirleach: I have received
notice from Senator Dooley that, on the motion
for the Adjournment of the House today, he pro-
poses to raise the following matter:

The need for the Minister for the Envir-
onment, Heritage and Local Government to
review planning guidelines to incorporate
traffic control measures in all new housing
developments, and furthermore to establish a
funding stream to local authorities to allow for
the construction of traffic calming measures in
established housing developments and built
up areas.

I have also received notice from Senator
O’Meara of the following matter:

The need for the Minister for Social and
Family Affairs to agree a compensation pack-
age for a group of former workers at Ball-
ingarry Mines, Thurles, County Tipperary, due
to their permanent and increasing incapacity,
resulting from conditions while working in the
mine.

I have also received notice from Senator Bannon
of the following matter:

The need for the Minister for Education and
Science to provide an up-date on the provision
of a temporary teacher for St. Mary’s national
school, Drumlish, County Longford, a position
which is urgently required to take account of
the increased enrolment at this four teacher
school.

I regard the matters raised by the Senators as
suitable for discussion on the Adjournment and
they will be taken at the conclusion of business.

Order of Business.

Ms O’Rourke: The Order of Business is No. 1,
Defamation Bill 2006 — Committee Stage
(resumed), to be taken on the conclusion of the
Order of Business until 1.30 p.m.; No. 2, Elec-
tricity Regulation (Amendment) (Single Elec-

tricity Market) Bill 2007 — Committee and
Remaining Stages, to be taken at 2.30 p.m. and
to conclude no later than 5 p.m.; No. 3, Defence
of Life and Property Bill 2006 — Order for
Second Stage and Second Stage, to be taken
between 5 p.m. and 7 p.m.; and No. 4, National
Oil Reserves Agency Bill 2006 — Second Stage,
to be taken on the conclusion of No. 3, at
approximately 7 p.m., and to conclude no later
than 9.15 p.m., with spokespersons having 12
minutes and other Senators eight minutes, and
the Minister to be called upon to reply no later
than ten minutes before the conclusion of Second
Stage. There will be a sos from 1.30 p.m. to 2.30
p.m.

Mr. B. Hayes: Recently the HSE informed me
that there are 25 unfilled speech and therapist
posts in hospitals and special schools throughout
the old health board areas in the city and county
of Dublin. In fairness to the Government, it has
allocated money for these positions but they sim-
ply cannot be filled. This year alone, four univer-
sities will produce 100 excellent young pro-
fessional graduates in speech and language
therapy. They will be trained to a high level of
proficiency and are prepared to work in this
country, but they cannot be employed directly
because the Health Service Executive has stipu-
lated they need three years of postgraduate
training.

Will the Leader use her good office to contact
the HSE to determine whether we can surmount
this problem? There are unfilled positions in
Dublin and throughout the country, yet some of
our bright young graduates will head off to
England or France, which is crazy. We need to
create junior posts to allow them to engage in
speech and language therapy to the benefit of
Irish children and adults. There has been a huge
vacuum in the provision of the service in recent
years. Will the Leader contact the HSE directly
on this matter to make progress thereon? She
might have more luck than I would have.

Will the Defence of Life and Property Bill
2006, in the names of Senators Morrissey,
Brennan and Minihan, be backed by the Govern-
ment tonight? When a Private Members’ Bill in
the name of the Fine Gael Party was introduced
to address this matter in the other House, the
Government voted it down. It has done a com-
plete about turn on this issue. The two Bills are
not exactly the same but the U-turn is now vir-
tually complete. Is the Defence of Life and Prop-
erty Bill 2006 a Government Bill?

Mr. O’Toole: We debated at length in the
House the Education for Persons with Special
Educational Needs Bill and received all sorts of
reassurances in respect thereof, especially con-
cerning section 13 which deals with resources.
During the course of the discussion, I and others
said there was a shortage of therapists of every
kind, including speech and language therapists,
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[Mr. O’Toole.]

occupational therapists and physiotherapists. The
subject was also discussed by at least two commit-
tees of the House and it was requested that the
number of therapists be increased as it was feared
there would not be enough.

In the past month I have addressed meetings
on the Education for Persons with Special Edu-
cational Needs Act in three education centres
around the country. At each meeting it was sug-
gested that the system would collapse for want of
therapists and psychologists. Senator Brian
Hayes’s point in this regard is correct. If action is
not taken now, the legislation will collapse. The
Act is a major cornerstone of Government policy
on special educational needs and disability and
was supported on all sides of the House. The
therapists must therefore be made available. I
recommend that the Leader read the report of
the National Council for Special Education, pub-
lished last month and available on the council’s
website. It indicates the importance of the points
Senator Brian Hayes made.

The headline in this morning’s newspaper con-
cerns the Personal Injuries Assessment Board. I
declare an interest in this regard as I am its vice
chairperson. I reassure Members that the board
is doing exactly what it was set up to do. The
headline claims that 40% of personal injuries
cases are being referred to the courts. The board
was set up to deal with up to two thirds of such
cases and there are always cases that necessarily
proceed to court. The lawyers have frightened
everyone into believing no case will go court. All
that will ever happen is that the cases regarding
which there is no dispute will be dealt with by
the board.

As I pointed out when the relevant legislation
was passing through the House, there is no con-
frontation or hearing involved, rather it is a ques-
tion of a paper trail. For the process to work well,
only two thirds of cases can be dealt with by the
board. Of all the settlements that have been
made, two thirds have been accepted by those
concerned and, therefore, the system is working
exactly as it is meant to.

A point was made in the paper this morning
that the insurance companies are the big winners,
in spite of the reduction in the price of premia
and the lower legal costs. This may well be the
case — I choose my words wisely — but the Per-
sonal Injuries Assessment Board has no control
over this. It is a consumer and political issue and
is being examined by the Joint Committee on
Enterprise and Small Business. It must be con-
sidered very closely and is important. The com-
mittee has written to the insurance companies
recently asking them to make specific infor-
mation available to the board. This will be the
next step in addressing the issue.

Mr. Glynn: I want to raise two issues, the first
of which concerns the headlines in the national
newspapers today and yesterday on the abuse of

a 14 year old boy. As a parent, I am horrified by
this. It brings very clearly into focus the dangers
of children playing around with the Internet and
mobile phones. The story demonstrates there are
predators in society waiting for vulnerable young
people such as the 14 year old boy. The investi-
gation is in its infancy but we should all be vigil-
ant as parents to ensure our children are not
exploring the Internet in the manner of the young
boy in question which led him into the circum-
stances he now finds himself. It must be a horren-
dous experience for him and his parents and I
shudder at the thought.

I have come across a number of cases recently
concerning the gross neglect of tenants by land-
lords in cases where those tenants are having
difficulties with their neighbours. On two
occasions in recent months, tenants have
approached me in Mullingar to complain about
two different sets of next door neighbours. In one
case, the landlord asked the complainant, whose
life was made a living hell, to speak to the chair-
man of the residents’ association. If ever there
were ever a Pontius Pilate cop-out from one’s
responsibilities, that was it. I would welcome a
debate on this matter.

There is a legislative void because landlords are
not discharging their responsibilities concerning
those living next to their rented properties. While
rented properties are important and provide a
facility for individuals who might not be able to
afford to purchase such a property, this is not the
issue in question. The real issue concerns tenants’
behaviour towards their neighbours and land-
lords’ duty to ensure their tenants discharge their
responsibilities to their neighbours.

Mr. Bannon: Will the Leader arrange a debate
on the manner in which appointments are made
to semi-State boards and other agencies? Most
appointments are made on the basis of the
appointee’s party affiliation.

Mr. Glynn: The Senator would know some-
thing about that himself.

Mr. Bannon: This is very evident in the
approach of the current Government as people
are not appointed according to their ability to do
their jobs. This needs to be addressed. The 150
or so semi-State agencies are top heavy with
appointees of both the Progressive Democrats
and Fianna Fáil. The Progressive Democrats
Party was to address this when it got into power
but it is now as bad as its Government partner at
appointing its own people to boards and agencies
of one kind or another. It is important to debate
this as a matter of urgency because the boards
could make it very difficult for the incoming Fine
Gael and Labour Government to operate when it
comes into power later this year.

Ms O’Rourke: I know all about it.
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Mr. Minihan: Is the Senator saying we should
only appoint card-carrying members of Fine
Gael?

(Interruptions).

Mr. Bannon: Nearly all the Taoiseach’s pals are
on one board or another. One only has to look
around to realise this.

An Leas-Chathaoirleach: Is the Senator calling
for a debate?

Mr. Bannon: It is now happening throughout
the country.

Mr. Minihan: Fine Gael members only for
State boards. One must be a member of Fine
Gael.

Mr. Bannon: As this Government is in its
dying days——

Mr. Minihan: Qualification No. 1 is that one be
a member of Fine Gael.

Mr. Bannon: ——its members are looking
around to see who gave service to both Fianna
Fáil and the Progressive Democrats and who can
be appointed to various boards.

An Leas-Chathaoirleach: Is the Senator seek-
ing a debate?

Mr. Bannon: It is further evidence that the
Government is losing confidence in itself and
knows it will not be re-elected in May or June of
this year.

Ms O’Rourke: We are brimming with confi-
dence and have the proof of it.

Mr. Minihan: At least we did not write letters
asking that individuals be appointed to visiting
committees for prisons far from their homes.

An Leas-Chathaoirleach: Senator Bannon
without interruption.

Mr. Bannon: I seek a debate on this issue as
soon as possible.

Ms O’Rourke: I have direct experience of
people on boards.

Mr. B. Hayes: Senator Bannon clearly hit a
raw nerve.

Dr. M. Hayes: I want to speak about an issue
which is germane to the matters raised by
Senators Brian Hayes and O’Toole regarding
therapists, namely, the extent to which the intent
of legislation is frustrated by the inability to
provide sufficient staff. I do not understand why
a trainee grade cannot be developed to retain the

people concerned because they will be difficult to
replace if they leave the country.

I have in mind an issue which was raised on the
airwaves this morning. The Office of the Director
of Corporate Enforcement has complained that it
has been unable to appoint sufficient staff to
carry out its functions properly. It strikes me that
the issue involves a conflict between two perfectly
laudable policies and I wonder whether the Mini-
ster for Finance could come here to discuss it. I
fully acknowledge the need to control Civil
Service numbers and avoid superannuation and
other liabilities in the future. However, such a
policy can deprive Departments and agencies of
the staff they need to carry out their functions.
It has, for example, held up civilianization of the
Garda and the introduction and staffing of the
Office of the Garda Ombudsman. We should try
to find a reasonable way to solve this problem.

Mr. Norris: I completely agree with Senator
Maurice Hayes. I intended raising the same issue
and am surprised it was not raised earlier because
it is an absolute scandal. The Director of Corpor-
ate Enforcement, Mr. Appleby, can claim a
remarkable rate of prosecution and success in an
area of business life where we expect high stan-
dards. This sort of issue damages our inter-
national reputation because it sends a signal that
we do not care much about ethical standards in
business. Two years ago, Mr. Appleby sought 20
staff but has been given none to date.

Ms O’Rourke: He was given four.

Mr. Norris: No, he was promised four but has
not yet been given them. On this occasion, I am
right. I will not rub the Leader’s nose in it but I
was also right yesterday. I can be wrong but I
know when I am right.

Mr. Minihan: Except when he is wrong.

Mr. Norris: The matter suggests that we are not
committed to the highest standards in business,
which is a pity and damaging to our economy.

I ask that the House considers non-Govern-
ment motion No. 13 on the Order Paper which
states:

That Seanad Éireann requests the Minister
for Foreign Affairs to seek the establishment
of a monitoring group to supervise the imple-
mentation of the Human Rights Attachments
to the External Association Agreement
between the European Union and the State of
Israel.

I raise the matter in light of an excellent position
paper released yesterday by the Roman Catholic
bishops entitled Palestine-Israel, Principles for a
Just Peace. The spokesperson for the hierarchy
stated on the radio this morning that he was not
seeking any punitive action against Israel and did
not want to be seen as anti-Israeli or anti-Semitic.
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However, gross violations of human rights are
taking place. Yesterday, I received a telephone
call in regard to the continuing illegal demolition
of houses of elderly subsistence farmers in the vil-
lages around south Hebron. It is intolerable that
violence is being visited upon children and the
elderly or that the most rudimentary sanitary
facilities are being demolished in order to
degrade the Palestinian people. The issue also
highlights a element of hypocrisy. We claim to
have standards but do not operate according to
them.

An Leas-Chathaoirleach: Is Senator Norris
moving an amendment?

Mr. Norris: I am not moving an amendment
because I think that would be vexatious.
However, I call for a discussion on this issue,
which exposes the sham involved when we add
human rights attachments to international treat-
ies only to ignore them for pragmatic reasons in
the face of the grossest violations. During the past
week, both Jimmy Carter and the UN rapporteur
have described the situation in Israel as
apartheid.

An Leas-Chathaoirleach: We are not debating
the motion on the Order of Business.

Mr. Norris: In that case, I will address the issue
raised by Senator Glynn in regard to the case of
the 14 year old boy. We have to be careful
because it seems the newspapers may have
already prejudiced a possible trial through the
nature of their reports on the case. However, the
reports reveal that the boy concerned has been
dignified and honest in his approach to the
inquiry and in the way he answered questions. He
appears to have been surfing the Internet for
some time in order to look for gay sites.

This State has let down and abandoned young
gay people. There is no proper provision of edu-
cation for them in terms of modules about sexu-
ality, despite repeated requests. Last year, for
example, I highlighted a case involving the
suicide of a decent young man. We do not make
proper provision because there is resistance to
this kind of information. We cannot criticise this
regrettable situation unless we support young gay
school-goers. We do not do so at present and it
is hypocritical for us to bellyache about the issue
unless we support these vulnerable teenagers.

Ms White: I wish to raise an issue of the utmost
national importance. In Dublin and other towns
and cities around the country, petrol stations are
disappearing overnight.

Mr. Coghlan: Like post offices.

Mr. Browne: Like Garda stations.

Ms White: I would like to know what planners
are doing to facilitate people by ensuring a
reasonable distribution of petrol stations. I seek
an urgent debate on planning. Petrol stations are
being closed solely because of their site value.
Seven petrol stations have closed along my route
to the House, including, last week, a station on
Sandford Road which was one of the largest in
the city. I raised this issue with the Minister for
the Environment, Heritage and Local Govern-
ment at last night’s Fianna Fáil parliamentary
party meeting.

Mr. B. Hayes: What did he say?

Ms White: He agreed with me. I told him of
my intention to raise the issue here today. This is
an urgent matter because we will be driving
around in circles looking for petrol for our cars.

Mr. B. Hayes: Nationalise the industry.

Ms White: It is a case of bad planning.

An Leas-Chathaoirleach: Is Senator White
seeking a debate on the issue?

Ms White: Why should people who own these
sites be able to get permission for a change of
use?

Mr. B. Hayes: It is called the market.

Mr. Norris: It is their private property.

Ms White: I know what I speaking about.

Mr. B. Hayes: If I had a site on Sandford Road,
I would be happy to sell it.

An Leas-Chathaoirleach: Is Senator White
seeking a debate on the issue?

Ms White: I do not understand why planners
have such a lack of vision for serving the needs
of people who need petrol to fill their cars. There
are 1 million more cars in Ireland now than ten
years ago. How in God’s name will we get petrol
for them? Planners should not allow change of
use from petrol to development. They have to
look after the service and infrastructural needs
of the people. It is a case of bad planning and a
total disgrace.

Ms O’Meara: I apologise for being late for the
Order of Business. We could discuss traffic man-
agement in that regard.

I ask the Leader to consider arranging a debate
on the safety of young people, given the wide-
spread concerns that have been expressed about
the reports of a paedophile ring. From what we
have learned in the media, the matter seems
extremely serious. Issues arise in respect of the
vetting of public servants. The Garda vetting unit
in Thurles needs additional resources. I urge the
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Leader to consider the issue as a matter of
urgency and ask the Government how it will sup-
port parents to ensure their children are safe
when visiting websites.

11 o’clock

Due to technological advances, many parents,
including young parents, will not be equipped
with sufficient education and information to

ensure they can guarantee the safety
of their children. I ask the Minister
and the Leader, a former Minister of

Education, to consider the possibility of making
available training courses for parents through
schools to equip them with the requisite infor-
mation to ensure that the Internet is not being
used in such a manner that children’s safety is
being undermined. For the most part, it is a
highly positive and useful tool.

Mr. Norris: What about the health of the
children?

Mr. Brennan: Today and yesterday are sad
occasions for the Irish people, particularly those
of County Limerick, where Brian Kelleher and
Mike Liston are being laid to rest today. I ask the
Leader to convey the sympathies of the House to
the families, the fire service and the Garda Sı́och-
ána. I apologise for not being present yesterday,
as I was visiting the bereaved families. The
Government should acknowledge the supreme
sacrifice made by both people, as well as their
contributions to their communities. Mike Liston
had served for more than 20 years in the fire
services and Brian Kelleher was deeply involved
in the community of Croom, which he served.
The Government should acknowledge their
supreme sacrifice in some small way.

Mr. McHugh: I wish to raise some issues in an
all-Ireland context, or, more accurately, in a
cross-Border context. The Leader might raise
them with the Minister for Education and
Science. An anomaly exists in respect of postal
votes, whereby a few students from County
Donegal who attend the University of Ulster at
Jordanstown and Queen’s University, Belfast,
have been informed they are not entitled to a
postal vote as they do not attend universities
within the State. This anomaly could——

Ms O’Rourke: To what are they not entitled?

Mr. McHugh: They are not entitled to postal
votes for a general election. For example, a per-
son from Carrickart who attends University
College Cork is entitled to a postal vote, while
someone from Buncrana who attends the Univer-
sity of Ulster at Magee College, which is ten
minutes across the Border, is not so entitled. This
anomaly could be cleared up if it was brought to
the Minister’s attention. The universities require
instruction in this regard.

As for the all-Ireland context, many anomalies
and complexities will arise. While Members refer

to cross-Border issues, they should be referred to
as complex Border issues from henceforth,
because many challenges will be faced in areas
such as telecommunications, all-Ireland energy
markets and infrastructural project markets.
Members must consider the capacity to handle
such issues. Some reports have already been pro-
duced in this regard, including one I read this
morning, which was an all-Ireland analysis on a
cross-Border basis.

However, one critical element was omitted,
namely, the concept of capacity-building at a
community level. I refer to areas such as New-
towncunningham, which has been recorded as the
fastest growing village in Europe. The 2006 cen-
sus has indicated that it is growing at an acceler-
ated rate. However, the critical point in respect
of a Border village such as Newtowncunningham
is that it has become a dormitory village of Derry
city’s urban sprawl.

People from Derry city who move to places like
Killea, St. Johnston, Carrigans and Newtowncun-
ningham continue to send their children to
crèches and primary schools in Derry. They are
entitled to so do under the EU regulations in
respect of the free movement of people.
However, I will give one example of the con-
sequences. Last year, on examination of the cen-
sus figures, a young woman decided on the basis
that Newtowncunningham was the fastest grow-
ing village in Europe to establish a crèche there.
However, she was obliged to close it down last
year because she could only attract two clients.
Serious issues exist along the Border.

An Leas-Chathaoirleach: Does the Senator
seek a debate?

Mr. McHugh: Members need to look at the
capacity of communities, villages and towns along
the Border. Although such communities are
working on their local area plans and are being
proactive at a local level, they are disintegrating
into two communities. Two groups of people live
side by side.

An Leas-Chathaoirleach: Does the Senator
seek a debate in this regard?

Mr. McHugh: They are not interacting or work-
ing at an intercommunity level because they live
in one jurisdiction and go to school in another
and it is not coming together. Working with com-
munities on both sides of the Border, a formula
or map is required as to how capacity can be built
in places——

An Leas-Chathaoirleach: Does Senator
McHugh seek a debate?

Mr. McHugh: ——such as Newtowncun-
ningham, Killea, Carrigans, Muff and Quigley’s
Point. Senator Maurice Hayes will agree that——
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An Leas-Chathaoirleach: Does the Senator
want a debate on the issue?

Mr. McHugh: —— a community in which
people simply sleep is undesirable. People should
contribute to that community and involve them-
selves in it.

An Leas-Chathaoirleach: Does Senator
McHugh seek a debate on this issue?

Mr. McHugh: Moreover they should be part of
that community.

An Leas-Chathaoirleach: Does Senator
McHugh want a debate on the issue?

(Interruptions).

Mr. McHugh: I am delighted to have had an
opportunity to debate the issue a little. Yes, a
major debate is needed.

An Leas-Chathaoirleach: I call Senator
Dooley.

Mr. McHugh: I also want to hear Senator
Maurice Hayes’s opinion on the matter.

An Leas-Chathaoirleach: I call Senator
Dooley.

Mr. McHugh: It is important.

Mr. Dooley: I support the calls by Senators
Brian Hayes and O’Toole for an intervention in
respect of speech, language and occupational
therapists. Senator Daly and I have raised this
matter in the House previously in respect of the
mid-west region and in particular, the inability of
the local representatives of the Health Service
Executive to employ therapists to deal with
autism and other difficulties in the autism spec-
trum such as Asperger’s syndrome. In addition to
the difficulties identified by Senator Brian Hayes
regarding post-graduate requirements, they also
exist in respect of pay scales. The HSE is bound
by pay scales, whereas third party contractors are
not bound by the same regulations. Ultimately,
the HSE buys the services from such third party
contractors and pays a great deal more than
would be the case were it to take such people into
its own employment.

In conjunction with the points made by
Senators Brian Hayes and O’Toole, Members
must consider entry qualifications and could con-
sider assistant posts. More importantly, pay scales
must also be examined because at present, it is
far more attractive for students who graduate
from the very good courses run by the University
of Limerick to enter private practice. Conse-
quently they are not as interested in dealing with
autism cases because of the complexities
involved. Moreover, it is also more attractive for

such students to travel for a year or two to places
such as New Zealand and Australia.

Immediate intervention is needed. While it has
been recognised that the Government has put
money in place, unfortunately the bureaucracy
within the HSE does not appear to appreciate
children’s urgent needs. Although a relatively
good service is available for those aged zero to
six, there is a major lack of facilities available to
children aged between six and 18. Urgent action
is required and I appeal to the Leader, as have
the other Members, to try to bring about some
level of clarity on the part of the HSE.

Mr. Ross: First, I endorse the comments of
Senators Maurice Hayes and Norris regarding the
Director of Corporate Enforcement, Mr. Paul
Appleby. He is a fine civil servant who deserves
the support of this House.

Mr. O’Toole: Hear, hear.

Mr. Ross: He has a key role to play, partic-
ularly in building up confidence in business in
Ireland. It would be highly serious, particularly
for multinationals, for the wrong message to go
out. The wrong message would be that Ireland
did not take corporate governance seriously and
was in some way lax in its international obli-
gations in this regard. This issue could be debated
usefully on an all-party basis. There would not be
any disputes in this respect.

However, there will be disputes regarding the
next subject I wish to raise. I thank Senator
Bannon for raising the subject of appointments to
semi-State bodies. I have a long memory and
recall the former Taoiseach, Liam Cosgrave,
indulging himself in an orgy of appointments in
these Houses just before leaving office in 1977,
which caused much comment at the time. Senator
Bannon is welcome to sign the Independent
Members’ motions Nos. 8 and 9 of No. 21 in this
regard.

All Members know that semi-State appoint-
ments constitute spoils of war that are distributed
by whoever is in Government. This is an abuse
and is carried out ruthlessly and not only by
Fianna Fáil. That party does more of it because
it is in power more often. However, Fine Gael in
power also does it ruthlessly, by removing some
highly able people from office and replacing them
with political hacks. It has been done in an even
more extreme manner by the Labour Party,
whose members disgraced themselves in 1992
when they came to power. A mature debate could
be held both on semi-State appointments and
appointments to the Judiciary.

Every time I say there is a political input to
appointments to the Judiciary, I am greeted by
howls of protest, which is ridiculous because
every Member knows that it is true. The most
intelligent comment on the Order of Business was
Senator Minihan’s heckle of Senator Bannon
regarding prison visiting committees, which is not
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a great reflection on the rest of us. He stated at
least his party did not appoint people to the
prison visiting committees in areas where the
appointees were not living. Such appointments
are an unspoken luxury, given as a party political
reward so that, for example, people from
Donegal can be appointed to visit prisons in
Dublin and people from Dublin can visit prisons
in Donegal.

An Leas-Chathaoirleach: Is the Senator mov-
ing a motion?

Mr. Ross: No.

Mr. Minihan: The Senator is moving in motion.

Mr. Norris: He is very moving.

Mr. B. Hayes: The Senator moves in a different
stratosphere from us all.

Mr. Ross: I seek a debate on No. 21, motions
Nos. 8 and 9, so that we can discuss in a calm way
the possibility of making appointments to semi-
State bodies and the Judiciary subject to the scru-
tiny of the House. Unfortunately, the Indepen-
dent Members have never had an opportunity to
make such appointments.

Ms O’Rourke: They are doing all right.

Mr. B. Hayes: Senator Ross must be joking.

Mr. Ross: We do not know how we would
behave in that scenario.

Mr. B. Hayes: Negotiations continue as we
speak.

Mr. Ross: However, we are in position to say,
“Let us not hear so much of the pot calling the
kettle black on this issue”. It is an important
issue, which is totally abused by political parties.

Labhrás Ó Murchú: FÁS plays a significant
role in training and many people owe their
careers to the opportunities provided by the
organisation. It also plays an important role in
community development and the maintenance of
community amenities. However, the social needs
of the participants on FÁS schemes are often
overlooked. When participants exceed the age
threshold or have been on a scheme for a speci-
fied number of years, they must leave and they
cannot return. I was involved in an exercise in
recent weeks to establish the profile of many of
the participants. More than 80% fell into the
social needs category and the primary issue is not
whether they have a job for life.

When these people are forced to leave a FÁS
scheme, they are unable to get a job and this was
underlined strongly during a recent edition of the
RTE Nationwide television programme. A FÁS
project based on a bog in rural Ireland was visited

and the participants were interviewed. One eld-
erly participant was asked what it meant for him
each day to leave his home and do this work. He
replied simply that it was like coming to paradise.
I understand fully what he means. When that life-
line is cut off from him and many others like him
in the midst of our great affluence, their quality
of life will disappear and they will have to remain
at home. The capping issue can be corrected eas-
ily by approaching it on the basis of social needs
of participants. If that is not done, we will have
lost our way in cherishing all the children of the
nation equally.

Mr. Coonan: I support the call by Senators
Brian Hayes and Dooley on the HSE to take
action regarding vacancies for various therapists.
This is an issue in the mid-west as well in Dublin.
Under the previous health service regime, the
Mid-Western Health Board established a course
in conjunction with the University of Limerick to
provide educational facilities so that people with
disabilities in the region could qualify for assist-
ance but the HSE in its wisdom differs on that.
Since the HSE took over, the position has wors-
ened. The precedent has been set and it would be
worthwhile to pursue it.

I support yesterday’s call by Senators for a
debate on the comments of the chairman of the
Road Safety Authority. He believes the Garda
has lost the fight on drugs but I would like the
debate extended to cover road safety. In part-
icular, I would like to ask the chairman why the
speed limit on the finest stretch of motorway in
the State between Naas and Dublin on the M7 is
100 kph. Enforcement is like shooting fish in a
barrel because the speed limit increases to 120
kph after Naas.

Ms O’Meara: Was the Senator caught?

Mr. Coonan: That does not make sense and
what is happening on that road means motorists
are being ripped off.

I support Senator White’s call for a debate on
planning but I would like an emphasis on the lack
of planners throughout the State. The planning
service provided by local authorities such as
North Tipperary County Council is a disgrace.
The north Tipperary local authority needs at least
five additional planners but the manager of the
council has stated there is an embargo on the
appointment of staff. The citizens of north
Tipperary must deal with a second class service.
The suggestion that planners are responsible for
the closure of petrol stations is untrue. Local
authority members draft county development
plans and they decided what lands are rezoned,
as we all know to our cost.

Mr. Daly: A few weeks ago I raised the
impending difficulties at Aer Lingus. I welcome
the intervention of the Labour Court, which has
brought both sides together for a hearing tomor-
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[Mr. Daly.]

row and Friday, and, hopefully, the dispute will
be resolved. Will the Leader ask the Minister for
Transport whether a similar intervention might
be made regarding the stand-off between man-
agement and unions at Shannon Airport? A dis-
pute is pending following attempts over the past
two years to reduce the airport’s cost base. A
crisis is imminent following much discussion. Will
the Minister come to the House to outline
whether a Labour Court intervention will be
sought to bring both sides in this dispute together
to reach a resolution? He might indicate an
initiative to bring that about.

Mr. Quinn: It is said the measure of a democ-
racy is how a society looks after those who are
unable to look after themselves and, from that
point of view, we are open to severe criticism
because of the lack of speech, language and occu-
pational therapists. In future years, this period
will be looked on as a disgrace because we have
let ourselves down.

Yesterday the Irish stock market lost \4 billion.
In the past, this would only have been of great
concern to wealthy people who invested in it but
nowadays it concerns a large number of citizens.
Most pensions are invested in equities and many
people invested in equity-based SSIAs. However,
they should not panic, although they should not
assume the market will bounce back. Many SSIA
holders will have the opportunity to cash in from
tomorrow but they might be wiser to hold on. In
the past people panicked and that was not help-
ful. Yesterday’s events offer a reminder that
those who put their careers and livelihoods into
equities rather than secure guaranteed futures
take a chance. They could become very wealthy
but a large number of people do not succeed in
business and this is a reminder that businesses
can fluctuate.

Part of our task is to make sure we make the
country attractive for business. Senators Maurice
Hayes and Norris referred to the lack of invest-
ment in the Office of Corporate Enforcement.
Better regulation is required because there is the
possibility that unsuitable red tape and regu-
lations from Europe or from our Government
will make this a less attractive place in which to
set up a business and for business to succeed.
Therefore, pensioners and SSIA investors will not
have the guarantee of business success. Better
regulation should be high on our agenda.

Mr. Scanlon: I support the sentiments
expressed by Senator Brennan on the tragic acci-
dent last weekend involving a Garda and a fire-
man. Listening to the news on radio on Sunday
morning, it was hard to believe something so
tragic could happen. We take so much for granted
in regard to people providing these emergency
services, such as ambulance drivers, firemen and
gardaı́. If a car crash occurs, one telephones the
Garda or the fire brigade. We should recognise

the work done by these fantastic people who do
not know what they will face when they attend
an accident. I would like to remember all the
people in these services and offer our full
support.

Mr. Browne: Following on from Senator Ross’s
homily, I am sure he will agree we need to look
at extending votes to all university graduates,
including graduates from DCU, but that is for
another debate.

Mr. Ross: I said that five years ago but nothing
ever happened.

Mr. Browne: I agree with Senator Brian Hayes
on the need to fill vacancies in the health service.
I was amazed to learn recently at the Oireachtas
Joint Committee on Health and Children that
some staff in the health service need only give
one months’ notice. I suggested it should be
extended to at least three months and that people
should not be allowed to leave their jobs until
they have been filled. That is what happens in
teaching where one gives at least three months’
notice. It is very unfair on the employer who must
fill the vacancy. The problem is the patient suffers
because no service is provided.

Why do clinical psychologists get funding from
the Health Service Executive to do doctorates but
educational psychologists do not? Perhaps the
Leader will check that anomaly with the Minister.
We need both types of psychologists urgently, yet
funding is provided to one but not the other.

I agree with Senator Ó Murchú about FÁS.
Another issue which might be included in a
debate on FÁS is the quality of the stamps paid
in respect of people on FÁS schemes. It has been
brought to my attention that when people who
have worked on FÁS schemes and who have
made a huge contribution need to retire or draw
benefits, their stamps are not what they should
be. Perhaps we might consider the stamps people
on FÁS schemes pay.

We have all become very pro-environment
lately, and rightly so. I asked the Minister for the
Environment, Heritage and Local Government
about rain harvesters. A rain harvester is a very
simple tool which collects the rain that falls on
roofs and surfaces. Every day we cover more of
our yards with concrete and tarmac and, as a
result, water cannot soak through. Does it make
sense to use drinking water——

An Leas-Chathaoirleach: Is Senator Browne
calling for a debate?

Mr. Browne: I received a one-line reply from
the Department of the Environment, Heritage
and Local Government stating that it had no
plans to look at the issue, which is one we should
examine. Everyone could do this in their homes
and it would cut back on the demand for water.
In Carlow, water is turned off between midnight
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and 7 a.m. because of a lack of water pressure. No
doubt that occurs in other parts of the country. It
is a step which could make a difference and at
which we should be willing to look.

Dr. Mansergh: I strongly support what Senator
Ó Murchú said about community employment
schemes, the need to review their operation and
remove the cap, especially in respect of the older
age groups. I also support Senator Coonan’s call
for more planners in the context of the pace of
development in the country.

Notwithstanding anything said by Senator
Ross, this Government appointed a former Fine
Gael Leader of the House as chairman of the
Human Rights Commission.

Mr. Ross: That was to stop Mary Robinson.

Dr. Mansergh: It appointed a former Fine Gael
leader to review agriculture to 2015 and it pro-
vided necessary backing for a former Fine Gael
Taoiseach to become EU ambassador to
Washington.

(Interruptions).

Dr. Mansergh: A matter which we do not
debate in this House and which we should is the
annual commemoration programme part funded
by the Department of the Taoiseach. I had the
pleasure of being in Letterkenny last week for the
launch of fine stamps depicting the flight of the
earls. It is very sad that there is no tablet to mark
from where the earls embarked on their ship to
the Continent in 1607. I gather responsibility for
this may be our old friend private property. We
may have forgotten the issue about private prop-
erty being subject to the common good in the
Constitution. I have some sympathy with Senator
McHugh being blocked on Station Road and that
there is, alas, no station in Letterkenny.

It is the centenary of the death of the famous
patriot, John O’Leary, who was born in Tipperary
town. I am glad to say that, contrary to the
opinion of a former Senator of the Irish Free
State, romantic Ireland is alive and well.

Mr. Norris: It is dead and gone with O’Leary
in the grave.

Mr. Coghlan: I will try not to provoke anybody,
particularly Senator Norris or Senator Ross. I
refer to promised legislation of the Minister for
the Environment, Heritage and Local Govern-
ment, Deputy Roche, to acquire building land
compulsorily and, in particular, his warning to
owners of land to use it or lose it. I presume that
relates to designated land or land zoned for hous-
ing and where there is a failure to develop it.
Given the point at which we are in the lifetime of
this Seanad, I take it we will not see this legis-
lation, even though the Minister has promised it.
Perhaps the Leader will confirm that.

It is a very important matter, as are all the plan-
ning matters raised in the House. Perhaps we
could have a useful debate. It would be great if
the Minister could come to the House so we
could learn more about his ideas and what he is
including in this Bill. Perhaps this debate could
be combined with one on planning which so many
Members rightly seek.

Ms O’Rourke: Senator Brian Hayes raised a
matter with which I believe we all have dealt in
constituency work, namely, the inability to get
speech and language and occupational therapists,
particularly speech and language therapists, for
young children who would be helped greatly by
such therapy, especially if they are on the autism
spectrum where speech is very deficient in many
young children. The Senator said there are 25
unfilled positions in Dublin city and county. The
reason is the HSE has laid down the need for
three years’ training before people can take up a
position with it. That seems very heavy-handed
and I will inquire about it.

Senator Brian Hayes also asked if the Bill pro-
posed by the Progressive Democrats is a Govern-
ment one. I do not know because the person who
promoted it is not present but I am sure he will
be later. Senator Minihan is not aware of what is
to happen to the Bill.

Mr. B. Hayes: Has the Cabinet approved it?

Ms O’Rourke: We look forward to it.

Mr. B. Hayes: Has the Cabinet approved it?

An Leas-Chathaoirleach: The Leader without
interruption.

Mr. B. Hayes: The Cabinet has not approved it.

Mr. Browne: The Minister, Deputy Harney,
was adamant it was not a Government Bill.

Ms O’Rourke: Let me finish.

An Leas-Chathaoirleach: The Leader without
interruption.

Ms O’Rourke: Senator O’Toole also raised the
need for the therapists. He said he addressed
three recent meetings on special needs and dis-
ability at which this was the common theme. He
also raised the issue of the Personal Injuries
Assessment Board which was only ever to deal
with two thirds of cases. The Independent
Senators say they never get appointed to any-
thing. The very worthy Independent Senator,
however, declared he is vice chairman of the
PIAB. He is doing a great job.

Mr. Ross: Hear, hear.
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Mr. O’Toole: To correct the record, I was
nominated by the Irish Congress of Trade
Unions.

Ms O’Rourke: I apologise.

(Interruptions).

An Leas-Chathaoirleach: The Leader without
interruption.

Mr. Norris: Is the Leader wrong again?

An Leas-Chathaoirleach: The Leader without
interruption.

Ms O’Rourke: As Senator Ross would write,
Senator O’Toole was appointed by the bearded
ones. Senator Glynn raised the matter of the
young 14 year old boy. We have all read about
the case with much horror. I do not wish to preju-
dice the outcome of the investigation. However,
every child is curious and, at the same time, vul-
nerable. It is a combination of wanting to know
more and wanting to explore and perhaps a per-
son’s vulnerability being preyed upon by other
people. I do not know the full facts of the case.
Senator O’Toole also referred to the gross neg-
lect of landlords towards tenants and how some
tenants are advised to see the chairperson of the
residents’ association, which seems a bit cavalier.

Senator Bannon raised the matter of appoint-
ments to semi-State boards. I have great experi-
ence of going into a Department which had been
expertly handled by former Ministers Lowry and
Dukes, and finding so many people on State
boards who were of Senator Bannon’s noble
party.

Mr. B. Hayes: And the Leader left them there.

Mr. Bannon: When Pat Cooney was Minister
he reappointed——

An Leas-Chathaoirleach: The Leader without
interruption.

Ms O’Rourke: The best comment on all of this
was made by Senator Ross who stated the kettle
calling the pot black was very apposite. I think
Senator Bannon was the kettle.

Mr. Bannon: The Leader was promised a direc-
torship if she stood down this time in Longford-
Westmeath.

Ms O’Rourke: Oh, will you stop. I always
appointed on merit.

Mr. Bannon: I do not think so.

Ms O’Rourke: Anyone I appointed was full of
merit. They were bursting with it.

Senator Maurice Hayes wondered whether lan-
guage therapists could have a trainees or appren-

ticeship stage before they become fully
appointed. What a good idea. He also brought up
the issue, which other speakers did afterwards, of
the Office of the Director of Corporate Enforce-
ment. He supports the cap on numbers in the
public service. However, he believes a method
should be found to steer a way to providing the
numbers required in sensitive areas while still
keeping faith with the cap.

Senator Norris also raised the issue of the
Director of Corporate Enforcement and business
standards. He raised the matter of No. 13 on the
Order Paper and welcomed this morning’s state-
ment by the clergy which more or less echoed
what he stated in the motion on the Seanad
Order Paper about human rights. He also raised
the issue of the 14 year old boy and stated he
showed dignity and composure in his dealing with
the matter.

Senator White certainly has petrol stations on
her mind. I understand what she is talking about
because she spoke to me before she came into
the House. She knows they are owned privately
and nobody can snap them up or rob people of
them. However, in her view the planning auth-
orities do not debate properly what should be in
an area. Seven petrol stations along her route
have closed.

Senator O’Meara raised the alleged incident
involving the 14 year old boy. She also suggested
Internet training courses for parents. One can
imagine a young person with all this knowledge
and discovery at his fingertips on the Internet and
having a natural curiosity.

Mr. Norris: So it is the boy who should be
looked at.

Ms O’Rourke: Training courses for parents
would be good.

Senator Brennan praised Garda Brian Kelleher
and fireman Michael Liston. Yesterday, Senator
Leyden raised the matter officially in the House.
I understand fully Senator Brennan’s need to
raise the issue, particularly as he is from the area.
We do wish to record our sympathy to those who,
in times of difficulty, come to our aid throughout
the country.

Senator McHugh raised an issue regarding
Newtowncunningham. His point was that people
live in dormitory towns but do not avail of
services there. They go to the main cities to do so.
That is free choice. This point concerns capacity
building whereby local communities obtaining
capacity building skills can enable them to
provide good services of which people would
avail.

Senator Dooley raised the matter of the pay-
scales of speech and language therapists. They go
into private practice because they receive very
good rates of pay.

Senator Ross raised the matter of the Director
of Corporate Enforcement. He discussed semi-
State bodies and what Fine Gael and Labour did
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in their day. Senator Bannon is gone. He will not
have any lectures at all so he was right.

Mr. McHugh: He is still here. He is hiding.

Mr. B. Hayes: He is looking for an offer.

Ms O’Rourke: Senator Ó Murchú raised the
issue of FÁS training, particularly the social
needs of the participants. He described a partici-
pant who did not have a job and was then
employed by FÁS. He now wakes up with some-
thing to go to, and can wash, shave and dress and
then go. The man stated it was like coming to
paradise. I understand how he would feel.

Senator Coonan supports what Senator Brian
Hayes stated about speech therapists. He also
wants a debate on the obvious disparity of speed
limits. He also called for a debate on the lack of
planners. Planners come and go. They bring in a
wave of new ideology such as one can only have
a single storey house. However, when one seeks
them they are gone. The file is then dumped on
another planner who may not have the same type
of planning ideology. We have vacancies for plan-
ners in Westmeath. We should have a debate on
planning when these issues could be raised.

Mr. Coonan: I thank the Leader.

Ms O’Rourke: Senator Daly spoke about the
difficulties at Aer Lingus and welcomed the
Labour Court intervention. He asked whether the
same could be done in Shannon where a crisis is
clearly looming.

Senator Quinn raised the matter of speech, lan-
guage and occupational therapies. He also
advised us not to panic over the news from Japan
and China about shares. The Senator referred to
the matter of the Director of Corporate Enforce-
ment. He stated we do not want to go too far in
enforcing regulation on firms.

Senator Scanlon supports what Senator
Brennan stated about firefighters and gardaı́.
Senator Browne raised the matter of the dearth
of educational psychologists. He also raised the
issue that FÁS employees are not on full stamps.
He also spoke about rain barrels. I remember
when I grew up everybody had a rain barrel out
the back. One trapped the water which was sup-
posed to be good for washing one’s hair. My
mother always stated so. The Minister for Agri-
culture and Food, Deputy Coughlan, will intro-
duce a scheme for rain barrels for farm sheds
and houses.

Senator Mansergh was in his Tipperary abú
mood. He praised Senators Ó Murchú and
Coonan. He also spoke about the flight of the
earls in 1607, in which Senator McHugh has a
great interest, and raised the matter in the House
last year. Senator Mansergh spoke about John
O’Leary who was also a Tipperary man. He is
clearly imbued with constituency pride on this
day.

Dr. Mansergh: I praised Donegal as well.

Ms O’Rourke: Indeed.

Mr. Coonan: Is he the candidate running in
Dublin for Fianna Fáil?

Ms O’Rourke: Senator Coghlan stated he did
not wish to raise temperatures but he wants the
Minister for the Environment, Heritage and
Local Government, Deputy Roche, to come to
the House to discuss the “use it or lose it”
approach to building land. We will try to have a
debate on planning and perhaps we will take in
land usage in it.

Order of Business agreed to.

Defamation Bill 2006: Committee Stage
(Resumed).

Dr. M. Hayes: On a procedural point, is it
necessary to extend the sitting to compensate for
the overrun on the Order of Business? Members
imposed on the Leas-Chathaoirleach’s patience
and we had a discursive response. We lost
approximately 20 minutes of the debate. It would
be helpful——

An Leas-Chathaoirleach: The Leader can
review the situation as the day progresses.

Ms O’Rourke: When it comes to 1.30 p.m.

An Leas-Chathaoirleach: Is that agreed?
Agreed.

Debate resumed on Government amendment
No. 4:

In page 12, subsection (2), between lines 15
and 16, to insert the following:

“(j) a fair and accurate report of pro-
ceedings to which a relevant enactment
referred to in section 40 of the Civil Liability
and Courts Act 2004 applies;”.

Amendment agreed to.

An Leas-Chathaoirleach: Government amend-
ments Nos. 5 and 32 are related and may be taken
together by agreement. Is that agreed?

Mr. J. Walsh: Agreed.

Government amendment No. 5:

In page 12, subsection (2)(r), line 44, to
delete “under the Constitution” and substitute
“by law in the State”.

Tánaiste and Minister for Justice, Equality and
Law Reform (Mr. M. McDowell): The purpose of
these essentially technical amendments is to
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[Mr. M. McDowell.]

provide continuity with the correct reference to a
court established by law in the State, as already
corrected in section 15(2)(i)

Amendment agreed to.

Question proposed: “That section 15, as
amended, stand part of the Bill.”

Mr. J. Walsh: I have some queries regarding
subsection (2) in particular, which states:

[I]t shall be a defence to a defamation action
for the defendant to prove that the statement in
respect of which the action was brought was -

(a) made in either House of the Oireachtas
by a member of either House of the
Oireachtas,

(b) contained in a report of a statement, to
which paragraph (a) applies, produced by or
on the authority of either such House[.]

Is there any qualification to this? If, for example,
any report is published by the House and turns
out to be incorrect, or a doubt arises subsequently
and the publishers are aware through other infor-
mation or sources that it is defamatory, can any
action be taken to correct this? I am mindful of
the Abbeylara case and the extent to which it
might have implications for this section. It was
found in that case that committees of these
Houses did not have the capacity to adjudicate
on matters which would affect the character or
reputation of people,

Paragraph (k) states that the defence shall be
extended to action “made in proceedings before
a committee of either House of the Oireachtas”.
Will the Minister clarify this? In general, where
outside bodies appear before committees of the
Oireachtas, there would be a declaration by the
Chairman that, while Members have privilege,
people appearing before the Oireachtas do not.
Are we extending the privilege of publication to
people who do not have privilege in the first
instance?

I will comment on paragraph (m) but it is a
general point relating to tribunals. There has
been much adverse comment in respect of people
who appeared before tribunals at different stages,
especially where the tribunal was hearing the case
before the defendant had a right to respond to
some of the allegations being made. Often it
could take weeks for such people to put their side
of the case. I have great misgivings about that.
This may have more to do with the modus
operandi of tribunals than it would have with the
Defamation Bill. I must respect that, where we
have a public tribunal, the press must be in a posi-
tion to report on its proceedings.

My concerns are primarily about the para-
graphs relating to the Oireachtas where some-
body appearing before a committee does not
have privilege and makes a statement defamatory

to a third party that could be subsequently pub-
lished. It seems there should be a way of cor-
recting that.

Mr. Norris: I wish to point out that the Order
Paper is misleading. It states Committee Stage of
this Bill resumed at amendment No. 4, but it
should be amendment No. 14. I left to make a
quick telephone call because I did not realise we
had reached this point.

The point I would like to make falls in between
sections 14 and 15. Will the Minister consider the
possibility of inserting between these sections a
new subsection which would state: ”Where the
defendant relies upon truth as a defence, he or
she should be obliged in the pleadings containing
the defence to set out the facts upon——

Acting Chairman (Mr. U. Burke): I am sorry
to interrupt the Deputy but I point out that
amendment No. 14 has not yet been discussed.
We will come to it.

Mr. M. McDowell: The Senator is thinking of
section 14.

Mr. Norris: I see. My point falls between the
two sections and this is presumably the only time
when I will have a chance to make it. I was indi-
cating that a new subsection should state: “Where
the defendant relies upon truth as a defence, he
or she should be obliged in the pleadings contain-
ing the defence to set out the facts upon which
they will rely in the defence.”

I will make two points which should appeal to
the Minister. This would enshrine in legislation
what is a reasonably general practice in the
courts. It also gives the verifying affidavits, about
which the Minister spoke so eloquently on the
previous occasion, considerably greater relevance
regarding trial.

Will the Minister consider inserting between
sections 14 and 15 a new subsection containing
this stipulation, essentially that there should be a
recital of the facts upon which the defence will
rely? It is fair practice and it occurs regularly in
the courts. It would also strengthen the case made
by the Minister, which I queried, about the ver-
ifying affidavits.

Progress reported; Committee to sit again.

Visit of Czech Delegation.

Acting Chairman: Before proceeding with busi-
ness, I am sure Members will join with me in wel-
coming members of the Czech delegation. On my
behalf and that of my colleagues in Seanad
Éireann I extend a very warm welcome to them
and sincere good wishes for a very successful visit.

Defamation Bill 2006: Committee Stage
(Resumed).

Question again proposed: “That section 15, as
amended, stand part of the Bill.”



625 Defamation Bill 2006: 28 February 2007. Committee Stage (Resumed) 626

Mr. M. McDowell: Senator Norris is seeking a
new provision requiring people, where they plead
what used to be justification, to set out the facts
upon which they will rely with regard to such jus-
tification. I will look at that between now and
Report Stage. I believe it is already covered by
rules of court but I could be wrong, and I do not
know if it is necessary to put it into primary
legislation.

On Senator Jim Walsh’s point, I am aware that
some people do or do not have absolute privilege
in respect of statements made in committee.
From memory, the Constitution confers absolute
privilege on Members of the Houses of the
Oireachtas in respect of statements they make,
but non-Members are in a slightly different
situation. I will look at the matter and see if we
need to tidy it up.

I am aware that the legislation dealing with the
privilege of people testifying before committees
means such people are dealt with on a sub-consti-
tutional basis, if I can use that phrase. As I under-
stand it, both Houses have now enacted Standing
Orders which give people the right to contradict
defamatory statements made about them in
either House. That is to some extent a coun-
termeasure to the absolute privilege conferred by
the Constitution.

Mr. J. Walsh: I thank the Minister for agreeing
to consider the issue. I was unaware that
Members affected by defamatory remarks could
contradict them. There is a time lapse and the
concern would be that an initial publication could
be very damaging or injurious to the affected per-
son. Perhaps the Minister could consider the
matter to see if action could be taken. I would
appreciate it.

Dr. M. Hayes: Related to Senator Jim Walsh’s
point, perhaps if the Minister could insert a
phrase such as “and not subsequently corrected
or withdrawn by that Member”, it might cover it.
The publication is in good faith once it comes,
but if there is a retraction or correction in good
faith, it should be taken account of as well.

Question put and agreed to.

SECTION 16.

Acting Chairman: Amendments Nos. 6 to 8,
inclusive, are related and will be discussed
together by agreement. Is that agreed? Agreed.

Government amendment No. 6:

In page 14, subsection (6), line 8, to delete
“social duty.” and substitute “social duty;”.

Mr. M. McDowell: Amendment No. 6 to
section 16 and amendment No. 7 to section 18 are
technical drafting amendments. Amendment No.
8 to section 18, which provides for the defence of
honest opinion, ensures that the reference in that

section to section 16 on the defence of qualified
privilege should be in accordance with all of
section 16 and not limited to subsection 16(2).

Mr. Norris: I am opposing section 18 because
the notion of honest opinion seems to be a libel-
ler’s charter, as it was known for some time. One
must be careful about allowing someone to put
something in a newspaper because he or she
believes it to be true when it is untrue. It would
not be fair, particularly when combined with the
extraordinary distinction drawn later in the Bill,
implicitly if not clearly stated, between public fig-
ures and ordinary citizens. This follows an
American judgment some years ago. It is not
enough that people believe something is right.
They should be required to prove the sting of the
libel to prove they are right.

Could the Minister return subsection 18(3)(a)
to the draftspeople and ask them to draft it in
comprehensible English? It states:

Where a defendant pleads the defence of
honest opinion and the opinion concerned is
based on allegations of fact to which subsection
(2)(b)(i) applies, that defence shall fail unless
the defendant proves the truth of those alle-
gations, but the defence shall not fail by reason
only of the defendant’s failing to prove the
truth of all of those allegations if the opinion is
honest opinion having regard to the allegations
of fact the truth of which is proved.

How in the name of God could an ordinary per-
son or a qualified lawyer understand this collec-
tion of gobbledegook? If I read that in a Trinity
essay, I would fail the student. It is a collection
of suspended clauses and deferred premises. It is
ghastly. Perhaps some of my brighter colleagues
know what the subsection refers to, but I lost the
principal clause by the time I was half way
through.

Could the draftspeople insert an occasional full
stop as a courtesy to the weary reader and to
break up the sentence? It would give one an
opportunity to know what the law is about. Good
law is understandable by the citizen and does not
require a legal Einstein to know what is hap-
pening. I am not blaming the current draftspeople
because I have a feeling this wording was lifted
from the 19th century and stuck into the Bill.
When we lift these archaic paragraphs, they
should be expressed in plain English.

Mr. M. McDowell: I was about to point out that
Senator Norris’s arcane views on the law of libel
and on freedom of expression would jar in the
minds of most people from north America, but I
will not say that now. I wonder about the
situation in the Czech Republic, but I will not
speculate.

Subsection 18(3)(a) is based on the terms of
section 23 of the 1961 Act.

Mr. Norris: I thought so.
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Mr. M. McDowell: It states:

In an action for libel or slander in respect of
words consisting partly of allegations of fact
and partly of expression of opinion, a defence
of fair comment shall not fail by reason only
that the truth of every allegation of fact is not
proved, if the expression of opinion is fair com-
ment having regard to such of the facts alleged
or referred to in the words complained of as
are proved.

Perhaps this would be a better wording. I will
examine the matter to determine——

Mr. Norris: It is obscure.

Mr. M. McDowell: ——whether the old version
is better than the new one.

Mr. Norris: Perhaps it is the way the Minister
read it, but I could follow what he said while I
could not understand the proposed subsection.

Mr. M. McDowell: I was quoting the older
section. The new subsection may be phrased less
eloquently.

Regarding the law in respect of fair comment
and the defence of honest opinion, juries often
believed that while someone held an opinion, it
was not a fair one. They misunderstood the nat-
ure of the law. That juries needed to decide
whether something was an honest view rather
than a fair one needed to be hammered home to
them constantly. The issue of fairness did not
arise. “Fair comment” was a bad label for a
defence.

If one makes a defamatory comment by refer-
ence to facts that are not in contest or can be
proven to be true, holding it as an honest opinion
is a full defence. It is an important part of free-
dom of speech. For example, if I said that because
Senator Norris did A, B and C, he is unsuitable
to be a lecturer in Trinity College Dublin or a
Member of the Oireachtas and that he is a total
disgrace and a dishonest man, my opinions would
be based on facts. If people can refer my opinion
to facts in respect of which I am in a position to
prove or that are accepted as true, my statement
is an expression of opinion.

Opinion does not defame. That I have a clearly
identifiable opinion of someone does not damage
that person because people are entitled to say
that it is only an opinion. It is not a slander or a
libeller’s charter to distinguish between state-
ments of fact that are false and honest judgments
arrived at by people. If we were to trim down this
measure, we would make a serious mistake.

The concept of fair comment is often misunder-
stood by juries and, once, by a non-jury Circuit
Court regarding a case in which I was involved.
There was an overriding feeling on the part of the
juries and the judge to ask whether something
was a fair opinion to have of someone, but that
is not the current law. One does not need to be

fair. If one is honest, one can be intemperate and
prejudiced. For example, someone in The Sunday
Tribune recently wrote the opinion that I should
be arrested. I do not know why, as I did not read
the article after reading the headline, but it was
published. It was a view of the world, but as long
as the person did not write something false about
me, he or she is entitled to that opinion.

Mr. Cummins: Was it fair comment?

Mr. M. McDowell: It was an expression of
opinion.

Mr. Norris: What if the person wrote that the
Minister should be arrested for driving his car
while drunk?

Mr. M. McDowell: That would have been a
different matter. The writer could have stated
that the facts of a particular case warranted my
arrest, but it looked like a statement of opinion
rather than a statement of fact that I had done
something unlawful. I tend to take these matters
with a grain of salt.

12 o’clock

It is important to have a system of law in which
people’s honest opinions are statable when they
are based on facts. People’s judgments on the

consequences of matters that are
proven or accepted to be true are
only judgments. I accept that a com-

mentator in the media gets much more currency
for his or her judgments than someone who has
to read some of this rubbish on occasions, and sit
on a barstool and give opinions to three or four
people who might or might not listen. I agree that
sometimes the media are in a far more powerful
position to express their opinions than an ordi-
nary individual. Even accepting that, we must
accept the proposition that honest opinion on the
basis of facts, proven or accepted, should be the
subject of a defence. We do not want to change
the law fundamentally to make it less restrictive
in this manner. I do not believe it is a defamers’
charter to leave the law substantially as it is in
that regard.

Mr. Norris: I thank the Minister for his clari-
fication. My objection is to the idea that at the
time of the publication statement, the defendant
believed in the truth of opinion or, where the
defendant is not the author of the opinion but
believed the author believed it to be true.
However, I see that is subject to subsection (3),
and that is the one I had difficulty with because I
do not believe it is sufficiently clear. Nonetheless,
the Minister makes a reasonable case as regards
opinion based on clear fact. That makes it some-
what less obnoxious, even to me. Perhaps the
Minister might look again at redrafting subsec-
tion (3), however.

Dr. M. Hayes: I agree with Senator Norris
about the clumsiness of paragraph (a) and I
believe the Minister should revise his opinion of
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Victorian drafters. They were much better and
clearer than what we are getting now. Surely the
point of concern is covered by subsection
(2)(b)(i) and (ii). That clarifies the position
reasonably well in the way the Minister is doing.

Mr. J. Walsh: I shall deal with section 18 when
we get to it. On amendment No. 8, I did not catch
the reason given earlier for deleting “in accord-
ance with section 16(2)”. What effect does that
have on the interpretation by the courts of quali-
fied privilege? I should have thought section
16(2) gave some clarity as regards how that might
be interpreted. I wonder about its implications,
which are not immediately obvious to me. The
original referred to an opinion based on alle-
gations of fact in which the defence of qualified
privilege in accordance with section 16(2) would
apply. In effect, qualified privilege is being quali-
fied by section 16(2). Now we have removed that
reference to section 16(2) and I wonder that the
import of that will be.

Mr. M. McDowell: Section 16(2) is the general
defence of qualified privilege. This is to deal with
situations where somebody says something which
is factually untrue such as “You are a thief” or
words to that effect. However, if the person
thought on the occasion that he or she said the
words that the man in question was a thief, that
is an occasion of qualified privilege and as such is
a defence. For example if one says to a garda one
is urging to arrest another individual “This man
is a thief — he’s just stolen my car”, then regard-
less of the fact that he is not a thief, that is an
occasion of qualified privilege as long as one did
not act maliciously by being reckless as regards
whether the assertion was true, or knew it was
false. One may see somebody outside one’s house
getting into one’s car, call a garda and say, “This
man has just tried to steal my car” when the
reality is that he had found the keys and was just
checking out whom they belonged to and is
wholly innocent. The fact one has totally mis-
judged the situation and made a defamatory
statement to the garda to the effect that the man
is a thief is the subject of qualified privilege
because one honestly believed it was true. One
had a reason to say it at the time to the garda
in that one had an interest in communicating the
message and the garda had an interest in receiv-
ing the information. That is what qualified privi-
lege is concerned with.

Honest opinion, however, is a different concept
here. Whereas the same test of malice applies in
both, honest opinion is a statement of opinion
based on facts which are either proved or
accepted. In section 19 there is an interesting test
as to what is opinion and what is not, in cases that
are, effectively, a mixed bag of opinion and fact.
I recall on one occasion a journalist writing about
a judge’s sentencing decision and the comments
he made in the context of it, where he said:
“What kind of judicial idiocy is this?” A question

arose in the High Court as to whether the
assertion that it was judicial idiocy amounted to
a statement of opinion or fact. I will not go into
the case but I remember it vividly because I was
involved in it.

Section 19 is designed to set out rules for dis-
tinguishing between statements of opinion and
fact. The extent to which something may be cap-
able of being proved is one of the issues one must
bear in mind. The extent to which a statement
was made in circumstances in which it was likely
to have been reasonably understood as a state-
ment of opinion rather than a statement of con-
viction and allegation of fact, is a second. The
words used in a statement and the extent to which
they were subject to a qualification or disclaimer
or accompanied by cautionary words must be
considered.

If one said Senator Norris or whoever was
totally disreputable and unfit to be a Member of
the Houses of the Oireachtas——

Mr. Norris: Hear, hear.

Mr. M. McDowell: ——and put in the phrase,
“in my opinion”, that would clearly have to be
taken into the equation in deciding whether this
was an occasion for pleading the defence of hon-
est opinion. Those three rules are set out there to
guide the court. If I just said, “Senator A is
wholly disreputable and should not be a Member
of the Houses of the Oireachtas”, out of the blue,
without any factual background for the state-
ment, that would be defamatory. However, if I
said this half way through his or her performance
in a particular debate or whatever, then people
would say it was obviously said having regard to
the circumstances. If I added, “in my opinion”,
that would bring the statement further across the
line into the realm of opinion. If one is trying to
distinguish between opinion and fact, for
instance, how could one prove somebody is
unsuitable to be a Member of the Houses of the
Oireachtas? Could one argue that there were
worse or better Members elected, or that the indi-
vidual in question is not the worst, the best or
whatever? Those types of things are mixed issues.
However, the defence of honest opinion is
designed to be one in which the factual basis of
the defamatory opinion is either understood or
proven. Either it is accepted there were facts
which could give rise to one’s honest opinion or
else one can prove the facts that gave rise to it.

Mr. Norris: Perhaps the Minister might like to
christen this the “Joan Rivers defence”, because
he may have heard, as I have, the advertisements
on radio for her forthcoming show, where she
worries about defamation. She is calling the show
“Allegedly” and after every defamatory comment
she makes about her neighbour she says, “...alleg-
edly, allegedly”. Perhaps the “Joan Rivers
defence” might be the new name for the Mini-
ster’s section here.
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Dr. M. Hayes: I must declare an interest and as
a writer in newspapers, thank the Minister for
free legal aid and advice and for an invaluable
exposition of the difference between one and
the other.

Amendment agreed to.

Section 16, as amended, agreed to.

SECTION 17.

Question proposed: “That section 17 stand part
of the Bill.”

Mr. Norris: I take it this is a codification of
existing practices and that there is nothing vitally
new or significant in it, or is there?

Mr. M. McDowell: This is a statement of the
law relating to malice. It is based on the Law
Reform Commission’s recommendations.

Ms Tuffy: Will the Minister clarify the meaning
and purpose of subsection (1)(c)?

Mr. M. McDowell: The concept in the pro-
vision is that if the statement in question has no
connection with the purpose of the defence,
which is to allow people express honest opinions
on the basis of facts, the plaintiff can prove that
the defence of qualified privilege is being dragged
into the defence in a circumstance where it is
purely technical and should not substantially avail
a defamatory statement. That is the purpose of
paragraph (c).

Ms Tuffy: When I read that sentence I was not
sure what it meant and I immediately thought
that perhaps it meant the purpose of the defend-
ant’s defence, whereas the reference to defence is
meant in more general terms.

Mr. M. McDowell: It is not the defendant’s
defence; it is the statutory defence.

Ms Tuffy: I appreciate that, but I consider the
paragraph to be a little unclear. However, I do
not have an alternative.

Mr. Norris: With what section are we dealing?
It states section 17 on the monitor. Is that
correct?

Acting Chairman: Yes, we are now dealing
with that section.

Question put and agreed to.

SECTION 18.

Government amendment No. 7:

In page 14, subsection (1), line 37, to delete
“Act” and substitute “section”.

Acting Chairman: This is a technical drafting
amendment already discussed with amendment
No. 6.

Amendment agreed to.

Government amendment No. 8:

In page 15, subsection (2)(b)(ii)(II), lines 14
and 15, to delete “in accordance with section
16(2)”.

Acting Chairman: This is a technical drafting
amendment already discussed with amendment
No. 6.

Amendment agreed to.

Question proposed: “That section 18, as
amended, stand part of the Bill.”

Mr. J. Walsh: We have had a good debate on
this point. Senator Norris raised issues about the
amendments that pertain to the section and the
Minister gave an outline of honest opinion. From
the point of view of mounting a defence, given
that the legislation will obviously be interpreted
by the courts, the entitlements of the plaintiff and
the defendant will be tested in this respect.

Section 18(2)(a) states: “[Where] the defendant
believed in the truth of the opinion or, where the
defendant is not the author of the opinion,
believed that the author believed it to be true”.
How can the court establish that as a fact rather
than it being simply used as a defence? If an edi-
tor or reporter states under oath that what he or
she wrote was his or her honest opinion at the
time, it appears it would be difficult for that to be
tested by a defendant.

I have a query about section 18(3)(a) which
probably is somewhat related. Senator Norris
referred to the convoluted language in it and I
understand the Minister said he will examine if it
can be simplified. The Minister may correct me
on this, but in regard to the affidavit that must be
presented at the start of a case by the plaintiff
and the replying affidavit that must be presented
by the defendant, it strikes me that in the case
of the plaintiff, the person who is being allegedly
defamed, there will be a clear-cut identification
of that individual. In the case of the defendant,
the article in question might have been written by
a reporter. In whose name will the affidavit be
presented? Will it be the defendant, the reporter
or somebody else within the organisation con-
cerned? If a defence of honest opinion is being
claimed, that should be clearly stated in the affi-
davit by all the parties involved to ensure that if
it is tested and found during the case that the
defence of honest opinion is not upheld and that
the opinion is not held honestly, there would be
repercussions.

This comes back to the thrust of ensuring that
the legislation is balanced to ensure that the
defendant has certain rights under it as well.
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From my reading of the section, it appears as if
this defence may not be supported other than
during the case. It would strengthen the issues
involved and it may even strengthen the settle-
ment of cases before they ever go through the
court process, which is cumbersome and expens-
ive, if it were made a requirement that such a
claim in a case would have to be stated in a sworn
affidavit at the outset.

Mr. Norris: Section 18(2)(a) states “where the
defendant is not the author of the opinion,
believed that the author believed it to be true”.
If a person says Joe Bloggs in the Evening Herald
said something with which he or she completely
agrees but which turns out to be defamatory, is
that the type of example contemplated in the pro-
vision? Perhaps the Minister could give the
House an example of a situation in which some-
body makes a defamatory statement relying on
an opinion of somebody else? I take it that it is a
question of agreement with a statement being
made by some other party.

With regard to the question of honest opinion
and fair comment, it is probably difficult some-
times to prove that it is not a fair comment or
honest opinion. There was a case some years ago,
which the Minister may remember, where a
journalist with Senator Maurice Hayes’s group of
newspapers wrote an article in the aftermath of a
situation in which a District Court judge had been
very snotty about the use of mobile phones in
court and gave a long diatribe from the Bench
about it.

Subsequently, another judge had a telephone
on the Bench which rang and the journalist wrote
an article exposing this, mocking and ridiculing it
and holding the Judiciary up to contempt over
this issue, suggesting that its members were not
practising what they preached. However, the
judge had a good reason for having the telephone
because there was no working telephone instal-
lation in the court and he was awaiting infor-
mation which was germane to the hearing of the
case. It was in the professional discharge of his
duty that the telephone rang. It was able to be
proved subsequently that the journalist knew the
situation because he had read the original article,
and as a result, the defence failed. Perhaps the
Minister remembers that case. I presume this pro-
vision would operate in the same way, namely, if
it could be demonstrated that a journalist
manipulated the facts while knowing there was a
good reason for what appeared to the public to
be a kind of contradiction.

Dr. M. Hayes: He should have turned it into
a play.

Mr. M. McDowell: I do not want to get dragged
into a retrospective evaluation of that kind of liti-
gation except to say that I have a strong view that,
irrespective of whether a judge or a witness had
a mobile telephone in court, it is not a matter of

huge consequence. We are all very prissy on this
subject. It is a passing thing. Five years ago,
people wrote letters to the editors of newspapers
claiming that they were outraged that others were
walking the streets talking into mobile phones. I
presume Senator Norris was one of those cranks
and went around accusing——

Mr. Norris: Say that outside this House.

Dr. M. Hayes: I still am one of them.

Mr. M. McDowell: People got very offended by
overhearing a conversation on a mobile phone,
but were not offended by hearing the conver-
sation of two people walking down the street.
They thought it was very rude to have a mobile
phone conversation on a bus or a train. Mores
change and while leaving a mobile phone
switched on in court is slightly irritating, it is not
a capital offence and should not be dealt with as
a contempt. It is prissy to get too worried about it.
It is also irritating when someone’s mobile phone
rings on Committee Stage of Bills in this House,
but it is not worth getting up in a heap about. The
dignity of the courts would be affected if every-
body wantonly disregarded the instruction to turn
off mobile phones. However, the dignity of a
court is not such that it must be protected by pun-
ishing people who, in good faith, forget to turn
off their mobile phones. It happens to us all. I am
carrying a mobile phone as I speak, but it has not
interrupted us yet.

Where the defendant is the person who pub-
lished the statement and wrote it, the section is
fairly simple. However, where the defendant is
The Irish Times Limited or Independent News
and Media and the article in question has been
written by Senator Norris about the Polish Pres-
ident or the Pope, it is not a matter for the news-
paper editor to say that he believes that the
Senator’s opinion is correct, or that he shares his
opinion. It is a matter for him to say that he
believes it is the Senator’s honest opinion and
that he is not writing it maliciously. That is a fair
standard. If the Senator wants to make a very
critical onslaught on somebody based on agreed
facts, the editor of the newspaper should not be
required to prove the state of his mind. The edi-
tor should be entitled to say he believes the
Senator believed this was an honest opinion. It
would put an impossible onus on editors if they
had to share the opinion or else prove what went
on in someone else’s head, who might not even
be available as a witness. One could publish a
syndicated article and be in desperate trouble if
the author of the article lived in Australia. The
article could manifestly be an opinion, but the
editor could not prove the state of mind of the
author.

The verifying affidavit provided in section 7
deals with assertions or allegations of fact. I am
subject to correction, but I do not think one
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[Mr. M. McDowell.]

would have to put in an affidavit dealing with
questions of honesty of opinion.

Mr. J. Walsh: On that point, the issue is how it
is interpreted. I can see the distinction and the
Minister has clearly defined the difference
between statements of fact and honest opinion.
However, in my mind, there is not an established
and definite mark between honest opinion and
issues relating to facts that could be held as hon-
est opinion. Are there any cross-references that
can be made in that area? I am being critical of
this in defence of people who are defamed in a
system where the legal costs are very significant
and who are putting a lot at risk, something which
is not the case with defendants, which are often
corporations with very significant resources.
Equally, many of the newspapers and the vast
majority of our reporters and publications are
responsible and report very responsibly.
However, there is a small number that go in the
opposite direction, often driven by the profit
motive and an increase in circulation. There is
evidence of this happening in Britain and people
within the media have acknowledged that there
can be a race to the bottom in terms of standards.

Much pejorative terminology is used in news-
papers about “disgraced” individuals, but it is a
matter of opinion whether a person is disgraced
or not. That can be damaging to someone’s repu-
tation. There should be a clear distinction
between something that one can challenge as an
untrue statement and an opinion that can be dam-
aging. The casual reader of a newspaper may not
make a fine distinction between what is fact and
what is opinion. We need to have some safe-
guards in that area, but I do not know how to do
it. There should be a threshold that must be
crossed to illustrate the distinction to the court.

In claiming the defence of honest opinion, one
can sometimes see the prejudice running through
the reporting. The old adage that the pen is
mightier than the sword is very true. I have con-
cerns for people, who may not be popular with
the media, being vilified purely for the sake of
vilification, rather than having to put up with a
genuine expression of honest opinion. I do not
know what can be done, but I would like to see
the Bill strengthened so that there is a strong test
for defendants to prove honest opinion. I do not
detect that from the section or from other parts
of the Bill. Perhaps nothing can be done, but I
would like to put my concerns on the record.

Question put and agreed to.

SECTION 19.

Question proposed: “That section 19 stand part
of the Bill.”

Mr. J. Walsh: Section 19 deals with dis-
tinguishing fact and opinion. Sometimes a news-

paper can express an opinion in the heading, so
that is very clear. There has been a trend to inject
an opinion into reporting. It is rare nowadays to
read pure reporting of facts. We may be copying
the trend that is found in the British media, but
when one goes to other countries, there seems to
be a much finer definition between the reporting
of issues and opinions expressed in articles inside
the newspapers. Here, things are something of a
mishmash. I have concerns in that regard. We
seem to be putting our faith in certain sections
that standards will be maintained and, perhaps,
improved.

Legislation should defend the right of news-
papers to be an important component of democ-
racy and society by allowing them free speech.
On the other hand, we must balance this right
with the right of individuals not to be damaged
through reporting. We must not put a hurdle in
the way that will prevent them from getting cor-
rection for a defamation or injury done to them.
We must be mindful of that. I am conscious the
newspapers are in favour of this section; I have
not heard any opposition to it. The people who
might be the victims in this area do not have a
voice and that is a concern.

Dr. M. Hayes: I have to agree with Senator
Walsh. Not every newspaper person thinks it is a
good thing that fact and opinion are mixed to the
extent they are. I belong to the C.P. Scott school
that facts are sacred but comment is free. It is
important to ensure that comment remains free
in this area. There have been slippages in journal-
istic standards, not only in Ireland, but generally
and it has become increasingly difficult to dis-
tinguish between facts enunciated and comments
put or sidenotes. However, the section is
adequate to allow the courts distinguish between
these and, to borrow a phrase, teach people
manners.

Mr. M. McDowell: I must agree with Senators
Walsh and Hayes. The section does not just deal
with basic standards of truthfulness and pro-
fessionalism, which, unfortunately are sometimes
lacking in media coverage of events. There is a
low standard set in some areas, which I must
deprecate.

I remember coming to the House once and
deciding, in order to promote the use of Irish,
that I would deliver a Second Stage speech in
Irish. I also provided the speech, in English, to
each Member. The following Friday, I was con-
tacted by a reporter from The Sunday Tribune
and was asked why I had made the speech in Irish
and whether I had an ulterior motive. I replied
there was no ulterior motive and that I had circu-
lated the speech in English. Although the news-
paper people knew that, on Sunday they wrote
an article implying I had an ulterior motive and
deliberately concealed the fact I had circulated
my speech in English.
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The clear message of the article was that I was
up to no good using the Irish language and that
there was something suspicious about my action.
The one fact deliberately concealed in the news-
paper report was that I had circulated a trans-
lation to every Member. This was done to prop
up a story that was fundamentally untrue, that I
had an underhand motive in speaking in Irish and
was trying to conceal from the public what I was
doing.

This kind of fundamental departure from
decent standards of plain, intellectual honesty are
to be deeply regretted. This case is just one that
stuck in my mind because of the deliberate exci-
sion of a fact from the story, which the newspaper
knew about two days before publishing the story.
However, it decided the story would be better
and more coherent and impressive if the truth
was suppressed.

I agree with Senator Walsh that we cannot, in
defamation law, set standards for the whole of the
media. However, there are some areas of journal-
ism where people feel free to suppress facts. I
agree with Senator Hayes, facts are sacred but
comment is free. If The Sunday Tribune had
stated on its front page that day that I had circu-
lated my speech in both languages, the story
would have looked absurd and would not have
merited one column inch. This is the kind of thing
one must put up with.

Standards vary internationally. On one
occasion I spoke to a journalist from The New
York Times where internal standards are impress-
ive compared to many newspapers of which I
have some knowledge. If one of its journalists is
found to be inaccurate or unfair, the editor
requires a written statement from the said
journalist setting out why a particular fact drawn
to his attention was left out of the story. There is
internal accountability in the office to keep up
the high standard of the newspaper. I doubt that
happens much in Ireland.

Dr. M. Hayes: Some journalists get a Pulitzer
prize for such stories.

Mr. M. McDowell: That is true. If someone is
willing to lie in depth and be inventive about it,
he can get away with murder.

Mr. J. Walsh: I remember the incident men-
tioned by the Minister and was here when the
Minister delivered his speech as Gaeilge. He was
commended by all sides for taking the oppor-
tunity to use the Irish language, which should be
used more often. I also saw the subsequent news-
paper article. The article illustrates a certain
prejudice, by either the paper or the reporter.

That was not an isolated incident. Many times
people have opinions and use the press to pro-
mote those opinions. They are entitled to do so
but that opinion may sometimes be defamatory
or damage somebody. If that happens, there is
nothing in the Bill to deal with that or to correct

or give consolation to the person damaged or
injured by those opinions. It is in that regard that
we are going too far.

I remember attending a conference in Belfield
which was initiated by the Minister on the area
of defamation and privacy. I found it interesting
and, if I recall correctly, the NUJ spokesman
stated there was a lowering of standards. A per-
son from our neighbouring island who was
present said standards there had demonstrably
been reduced over a considerable length of time.
How can we impose standards on the recalcitrant
elements of the media if this legislation makes it
almost prohibitive for anybody to pursue a case
on defamation? I have serious concerns in this
regard.

I accept there is a need to modernise the legis-
lation in this area. However, we should dis-
tinguish between allegations of fact and opinion
and I agree with what Senator Maurice Hayes
said in that regard. Can we not get to a stage
where we provide for statements of fact in
reporting so that we will get reporting of the
facts? If somebody wants to give an opinion, let
it be in another article, but let it be known that it
is an opinion and let them be free to do that.
Where both fact and opinion are mixed, stories
are not generally in the interest of getting the
truth to the public, which should be the primary
objective of newspapers.

Dr. M. Hayes: Ba chóir dom labhairt as
Gaeilge chun deireadh a chur leis an dı́ospóire-
acht seo. It might be helpful if we remember that
later we will discuss a press council and a code
of practice. Codes of practice are capable of and
include provisions which cover the matter of con-
cern to Senator Walsh. I would think that is the
section to deal with this concern.

Mr. Norris: The Press Council is a rather weak
body. It is not independent and is financed by
those whom it is supposed to police. Senator
Maurice Hayes ought not think people will be
fooled by that. I certainly am not, even though its
head is the former Provost of Trinity College.
Every time there is a problem in another pro-
fession this is a group that calls for independence.
Independence suits for everybody else, but not
for the newspapers which finance the council. I
am not gulled by that rubbish.

I agree with Senator Jim Walsh’s point about
the impact of the British media which, by and
large, is a disgrace. It is worrying because market
forces operate and our own newspapers’ stan-
dards are being driven down by their low stan-
dards. For that reason, it is highly regrettable that
over the past two mornings the news programme
on Raidió Éireann between 7 o’clock and 9
o’clock has led with meretricious stories from the
tabloids, which are British not even Irish. Even
The Sun has been given prominence in the past
couple of days by RTE.
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I greatly regret I was not here when the Mini-
ster made the speech in Irish to which he referred
because I would have enjoyed listening to his pro-
nunciation.

Mr. M. McDowell: Senator Norris might not
have.

Mr. Norris: I am sure he has the blas mar tá
Gaeilge flúirseach aige. Access by the majority of
the public to the ideas contained in his speech
would be through the broadcast media and issu-
ing a text to the House does not make those ideas
available in English to the wider public. That is
only a minor point but it must be taken into
account as well. I did not read the article and I
did not hear the speech. I am commenting, not
on that aspect but on the principle. It is not a full
defence for the Minister to state that he issued a
speech to the Members present in the House. The
speech was in Irish, would be recorded in Irish
and would be printed in Irish.

Mr. Cummins: I was here for the Minister’s
speech in Irish. When asked to comment whether
I thought there was an ulterior motive, I stated
that the text in English was available to the
Members. I thought that would be the end of it,
but obviously it was not.

Question put and agreed to.

SECTION 20.

Question proposed: “That section 20 stand part
of the Bill.”

Ms Tuffy: Does subsection (3), “An offer to
make amends shall not be made after the delivery
of the defence in the defamation action con-
cerned.”, preclude the defendant in the middle of
the case, after making his or her defence which
could include an offer to make amends, from
reaching a settlement with the plaintiff?

Mr. J. Walsh: Senator Tuffy’s question was one
I wished to raise also. Would the Minister also
outline in his reply the distinction between this
and making a lodgement under section 27, about
which I have certain misgivings? Does this arise,
as Senator Tuffy suggested, where the case is pro-
ceeding, a party decides that he or she wishes to
make a settlement, and an approach is made, gen-
erally through the lawyers, by which a settlement
is agreed?

I note also that in this section — distinguished
from section 27 by this — an offer to make
amends means an offer to make a suitable correc-
tion of the statement and to publish that correc-
tion and apology. These essential components of
this offer to make amends do not seem to apply
in the latter section, but I suppose we will come
to that later.

Mr. M. McDowell: Incidentally, this replicates
section 21 of the 1961 Act, where it is called unin-
tentional defamation. The purpose of this pro-
cedure is to allow a person who has uninten-
tionally defamed somebody to make amends. It
is rarely used.

The kernel of it is evident in section 21(2) of
the Bill, which states:

Subject to subsection (3), it shall be a defence
to a defamation action for a person to prove
that he or she made an offer to make amends
under section 20 and that it was not accepted,
unless the plaintiff proves that the defendant
knew or ought reasonably to have known at the
time of making the statement to which the offer
relates that-

(a) it referred to the plaintiff or was likely
to be understood as referring to the plain-
tiff, and

(b) it was false and defamatory of the
plaintiff.

If the plaintiff proves that the defendant knew
that, then the entire matter is inoperable. This
would deal with situations, which have arisen
from time to time, where a person writing a fic-
tional book or an article in a magazine, for
instance, would select a name such as Jim Walsh
from New Ross and place Senator Jim Walsh into
a context where many would say that it was he
when it might just be that the author selected a
name for the purpose of making a point.

There is no traction at all in this defence if the
person knows that first, it was likely to refer to
the plaintiff and, second, that on the face of it was
false and defamatory. It is fair enough if, in the
course of a television film, a person selected
Senator Jim Walsh of New Ross and stated sub-
sequently that he or she did not know that there
was a Senator Jim Walsh, but that defence would
not avail the person at all unless he or she estab-
lishes that he or she was totally innocent and
merely picked the name out of the telephone
book one afternoon.

It is a fairly narrow provision and it has rarely
been used in the courts. One might even argue
that it could be got rid of, only for the fact that it
is part of the current law and I would be loath to
take away something for a totally innocent defa-
mation. For example, supposing a photograph of
a person accused of murderer coming out of court
appeared and somehow the reporter opened the
wrong page of the spiral notebook and put down
a name, or got the name completely confused, or
could not read his or her own handwriting, and
said it was James McNamara when it was James
Moriarty, that could be a totally unintentional
defamation of James McNamara because the
accused might have had a hood over his head and
it could be an innocent mistake. In such circum-
stances, an offer to make amends would be
available.
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Ms Tuffy: I am not sure it is clear in the section
that an offer to make amends applies so restric-
tively, but I accept the Minister’s point in that
regard. Could subsection (3) have stated instead
that it will not be a defence to make an offer of
amends after the delivery of the defence?

Mr. M. McDowell: I apologise for forgetting to
deal with that issue. Subsection (3) is designed to
state that this is only available to a defendant at
the very beginning. One cannot submit a defence
stating that this is not defamatory, it is true or it
did not refer to the plaintiff, and then decide to
consider pulling the rug from under the plaintiff.
At a late stage in the proceedings when a person
has set out the defence, he or she cannot then go
back to the offer to make amends. However, it
does not prevent a person from settling an action
or from compromising an action on terms.

Ms Tuffy: Would that include doing something
along the lines of making amends as part of a
settlement?

Mr. M. McDowell: Yes. One could do all of
these things by way of a settlement of an action.

Ms Tuffy: That is not clear from the way it is
phrased.

Mr. M. McDowell: I suppose Senator Tuffy is
correct in that sense, but the purpose is that this is
a formal procedure which one must invoke before
submitting one’s defence. One cannot submit
one’s defence and afterwards state one is taking
a totally different approach to the case, such that
one will invoke the defence of an offer to make
amends. It does not stop one doing all the things
one could do to make amends in substance but it
would not be considered an offer or give rise to
the defence.

Mr. Cummins: Section 20(5)(b) states: “...to
publish that correction and apology in such man-
ner as is reasonable and practicable in the circum-
stances”. Where a defamatory statement is made
on the front page of a newspaper, must the apol-
ogy not be accorded the same prominence as the
original article rather than placing it in a corner
of page 4, for example? Are these the circum-
stances to which the subsection refers?

Mr. M. McDowell: It is implied that the apol-
ogy cannot be placed in the “Lost and Found”
column or in the small advertisements at the back
of the paper.

Mr. Norris: I welcome the Minister’s response
because he has satisfactorily answered a question
I had intended to ask. It has been very often the
case that, where a headline blackguarded an indi-
vidual, the apology was not accorded due promin-
ence. Let us not beat around the bush, this is what
newspapers do as a matter of course. I therefore
regard the provision as a corrective and the atten-

tion of editors should be drawn to the fact that
they are required, under law, to give due promin-
ence to their apologies. It is not their practice to
do so at present.

Dr. M. Hayes: I agree that libellous comment
on a front page should be corrected on the front
page and not among the small advertisements or
the stop press. The formulation in the legislation
is acceptable in the sense that it seeks proportion.
It might actually dispose of concerns I have over
another section. As section 20 stands, I am satis-
fied with it.

Mr. Norris: Is the section enforceable? Suppos-
ing Senator Maurice Hayes is the subject of sig-
nificant libel on the front page of a newspaper
and the consequent apology is made in the Mini-
ster’s favourite language, Irish, underneath the
advertisement for homes for stray dogs, for
example——

Dr. M. Hayes: Or under planning applications.

Mr. Norris: Exactly. Although the Bill states an
apology should be made in a reasonable way, how
can an offended citizen argue the manner in
which it is made to him or her is unfair and that
it should be printed on the front page? Is there
machinery whereby the citizen can have such
recourse?

Mr. M. McDowell: One must read sections 20
and 21 together. Section 21 states:

If an offer to make amends under section 20
is accepted the following provisions shall apply:

(a) if the parties agree as to the measures
that should be taken by the person who
made the offer to ensure compliance by him
or her with the terms of the offer, the High
Court or, where a defamation action has
already been brought, the court in which it
was brought may, upon the application of the
person to whom the offer was made, direct
the party who made the offer to take those
measures;

(b) if the parties do not so agree, the per-
son who made the offer may, with the leave
of the High Court or, where a defamation
action has already been brought, the court in
which it was brought, make a correction and
apology by means of a statement before the
court in such terms as may be approved by
the court and give an undertaking as to the
manner of their publication;

(c) if the parties do not agree as to the
damages or costs that should be paid by the
person who made the offer, those matters
shall be determined by the High Court or,
where a defamation action has already been
brought, the court in which it was brought,
and the court shall for those purposes have
all such powers as it would have if it were
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determining damages or costs in a defa-
mation action... .

One must examine both sections together to see
what happens if there is agreement or dis-
agreement.

Question put and agreed to.

Section 21 agreed to.

SECTION 22.

Ms Tuffy: I move amendment No. 9:

In page 18, between lines 8 and 9, to insert
the following subsection:

“(2) The court may regard an apology as
effecting a substantial mitigation of damage
if, but only if, it is made within 14 days of
complaint being made in respect of the utter-
ance to which the apology relates, and if the
defendant’s proposals for publication of the
apology are reasonable.”.

Subsection 1, as it stands, allows an apology to
mitigate damage but the amendment is to encour-
age early apologies. We suggest that apologies
made only within 14 days should be regarded as
effecting substantial mitigation of damage. Late
apologies could effect some mitigation, but not
substantial mitigation.

The term “apology” is not defined in the Act.
Should it be?

Mr. M. McDowell: I do not know. It is like try-
ing to define an elephant — one just knows what
it is. Similarly, one knows whether an apology is
an apology. A definition of an elephant might not
get one very far.

The section is purely in respect of the miti-
gation of damage. It requires that it be done
either before the bringing of the action or as soon
as is practicable thereafter in circumstances
where the action was commenced before there
was an opportunity to make or offer an apology.
I do not know whether the 14-days rule would be
practical in most cases. The matter probably
should be decided by reference to the circum-
stances of publication. For instance, if a book
with defamatory material were published, 14 days
might seem an irrelevance, but it might seem like
an age to a person defamed by a newspaper.

Section 22(3) states:

In a defamation action, an apology made by
or on behalf of a defendant in respect of a
statement to which the action relates—

(a) does not constitute an express or
implied admission of liability by that defend-
ant, and

(b) is not relevant to the determination of
liability in the action.

This is a new provision. The policy behind this
section is to encourage newspapers to apologise
rather than argue that doing so is putting their
heads in a noose and kicking the lever in respect
of liability.

Mr. Norris: That is a nonsense.

Mr. M. McDowell: I do not believe so because
there are occasions on which a newspaper will
admit certain circumstances look bad. For
example, a newspaper may say it did not mean to
treat Senator Norris very unfairly and wants to
apologise to him therefor. It might also say,
however, that it does not want to throw away all
its defences if it gets into a legal brawl. The phil-
osophy behind the provision, therefore, is that if
a newspaper’s instinct is to apologise, it should be
allowed to do so. Thus, the matter would not be
in the hands of lawyers who would state an apol-
ogy constituted an admission that the offended
party was defamed.

The provision is to try to encourage news-
papers to be generous in their approach. I agree
with Senator Norris on newspapers. It has been
almost universally my experience that news-
papers are ungenerous on the question of apolo-
gies and always seek to minimise their extent or
effect, as if apologising were extracting teeth from
them. This is an unwise policy on their part.

1 o’clock

When I was a member of the Council of King’s
Inns, The Irish Times published an article stating
I had attacked King’s Inns and said it represented

bad value. I was horrified because I
felt all the judges and barristers
would think I had become cracked

and was vindictive and disloyal to an institution
of which I was a member. The truth was that
Senator Derek McDowell had made the remarks.
I kicked up quite a fuss and stated the matter
would not proceed any further if the newspaper
apologised the following day. However, obtaining
the apology was very difficult because the news-
paper wanted to apologise to Senator Derek
McDowell for confusing him with me. I stated I
would sue the newspaper if it did so. It would not
admit that it got the story wrong. Rather, it
wanted to fudge and confuse the issue to suggest
anybody could make the mistake that was made.
Rather than apologising to me, it wanted to bring
Senator Derek McDowell into the apology by
nefarious means so as to make it all a joke. It was
not a joke for me at the time.

Mr. Cummins: To reinforce what the Minister
is saying, 14 days may not be the right duration. It
is too late to leave it until an action is commenced
because the apology should have been made as
soon as the newspaper realised it was wrong to
print the allegation. It should not certainly wait
until as soon as “practicable thereafter, in circum-
stances where the action was commenced”.
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Ms Tuffy: While I accept what the Minister said
with regard to the definition, does “apology”
mean a written apology? An apology could be
also made personally. I would think a newspaper
should make a written apology.

Mr. M. McDowell: Generally speaking, the
apology would be written, although it might be
broadcast in the case of broadcast media.

Mr. J. Walsh: Reference should be made to an
apology being timely and prominent. The Mini-
ster is correct with regard to the begrudging nat-
ure of many of the apologies which appear in
newspapers. They are often late and small, and
printed in a little read part of the newspaper,
whereas they should be in a prominent position.
The more time that passes before a defamatory
article is corrected, the more damage it can do to
an individual’s reputation. There should be an
onus on a newspaper to correct reports immedi-
ately on becoming aware they are untrue. It
should be stitched into the legislation that the
apology is printed on the same page as the
offending article. To be honest, I would prefer all
apologies to be printed on the front page because
there is nothing in this legislation to deal with ser-
ial offenders. Newspapers which repeatedly go to
the wire in terms of defamatory articles will be
treated in the same way on a case-by-case basis
as a newspaper which offends for the first time.
That is wrong because sanctions are provided in
all other legislation for repeat or serial trans-
gressions.

I welcome the provision that apologies are not
admissible in civil proceedings as evidence of
liability as a significant and justified move in the
favour of the press industry. Given that provision,
however, there should be no reservations on the
part of newspapers about taking a generous
approach to issuing apologies. I hope the Minister
will consider a reference to timely and prominent
apologies, although I am not sure about imposing
a 14-day deadline. If the Bill required apologies
to be printed on the front page, the deterrent
effect on circulation would give newspapers an
incentive to adhere to the code of practice to
which Senator Maurice referred. We need to
stiffen the legislation to ensure compliance with
proper standards and codes of ethics.

Dr. M. Hayes: Much can be said for the spirit
of the amendment, and perhaps the Minister will
consider it. Senators appear to agree that, as well
as being appropriate and proportionate, apolo-
gies should be timely.

Mr. M. McDowell: I acknowledge the argu-
ments made by Senators and think the term
“timely and conspicuous” might address the issue.

Ms Tuffy: I appreciate the support shown by
Members and withdraw the amendment.

Amendment, by leave, withdrawn.

Acting Chairman (Mr. Daly): Amendments
Nos. 10 and 11 are cognate and may be discussed
together, by agreement. Is that agreed? Agreed.

Mr. Norris: I move amendment No. 10:

In page 18, subsection (3)(a), line 15, after
“not” to insert “automatically”.

The issue of apologies and their effects is troub-
ling. The Minister has substantially weakened the
interest of the ordinary citizen. I disagree that an
apology would not constitute an express or
implied admission of liability. It is plain common
sense that it would constitute an admission and
such is the interpretation in every other area of
law. If I were involved in a traffic accident and
apologised to the other party, that could be intro-
duced as evidence of an admission. In plain, clear
logic, it is nothing other than an admission if I
apologised for making a mistake or for commit-
ting libel, and the Bill is incorrect to state that
such an apology does not constitute an express or
implied admission. It is like Alice in Wonderland
to claim that saying one was wrong does not con-
stitute an admission. The ordinary citizen’s com-
mon sense should be respected. I made my
amendment weaker than I originally intended by
including the word “automatically”, and the least
the Minister can do is accept it because, other-
wise, the Bill revolts common sense.

Subsection (4) is an outrage. While I do not
know about the Minister, are we totally crazy as
politicians to say newspapers can introduce evi-
dence of an apology in mitigation but the claim-
ant cannot? It is the most extraordinary proposal
I have ever come across and it totally skews the
balance between newspapers and the individual.
By acknowledging an error and printing an apol-
ogy, a newspaper can mitigate a serious libel from
its point of view, even though it is not an admis-
sion of liability or admissible in court. On what
planet do we live? The Minister should not think
my sentiments on the matter are not shared
because many of his Cabinet colleagues have told
me in the privacy of the Members’ bar that they
feel the same way. They have thanked God that
somebody has the balls to raise the issue because,
although they would love to raise it themselves,
they cannot do so. Few in this House, other than
Members with interests in the newspaper indus-
try, do not feel exactly the same. I can assure the
Minister that the citizens of Ireland share my sen-
timents. What is being done here revolts reason
and outrages logic, and I ask the Minister to
accept at a minimum that an apology does not
automatically constitute an express or limited
admission.

The Minister should delete subsection (4). We
are always hearing about level playing fields, yet
a business organisation with enormous financial
resources and insurance coverage can libel Seán
and Moira citizen and then can apologise without
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admitting liability and introduce that apology in
court as mitigation. How does the apology miti-
gate anything? The newspaper can introduce such
an apology but the unfortunate individual is not
allowed to do so. On what planet do Members
live? I would like to hear other Members’
opinions in this regard because, further on, it is
stated that people in public life should be subject
to less protection.

The Government has given in and has sold the
pass under pressure from the newspapers. This
happens each time there is a general election. It
is not simply Fianna Fáil and the Progressive
Democrats who do this; Fine Gael did so five
years ago. They are all at it and the turkeys will
vote for Christmas as long as they get a gob-full
of good publicity before the general election.

Mr. J. Walsh: It is difficult to argue against
Senator Norris’s logic in this regard. While I do
not disagree with his comments, the present
situation, whereby newspapers feel justifiably
constrained from issuing apologies because of the
inherent danger of subsequent court cases, raises
a dilemma. Subject to what the Minister will say
in this regard, the intention of this provision is to
allow newspapers that know they have made an
error to proceed freely and publish an apology
without it being part of a settlement with the
injured party. There is a certain logic to this. This
should be accompanied by the existence of an
independent body, such as an independent press
council, that could underpin the apology by
awarding some compensation to the individual in
question. However, this is missing from the
equation.

Mr. Norris: There will not be an independent
press council.

Mr. J. Walsh: I know.

Mr. Norris: Does the Senator agree with the
inclusion of the word, “automatically”?

Mr. J. Walsh: Yes. However I would have diffi-
culties in removing section 22(4). Its removal
would mark a return to the status quo. In other
words, newspapers would not publish an apology
because of the inherent risk of a case that they
would obviously lose as a consequence.

Mr. Norris: In that case, they should not be
allowed to use it as mitigation either. They cannot
have it all on one side.

Mr. J. Walsh: Most people would be satisfied
by an apology. There may also be a need to com-
bine an element of compensation with it, which is
missing at present. The establishment of an inde-
pendent body that could adjudicate in a reason-
able manner without all the attendant exorbitant
legal costs, as does, for example, the Personal
Injuries Assessment Board, would be something

of substance. It would allow an ordinary citizen
to make a complaint and have redress in a satis-
factory way without putting his or her livelihood
and that of his or her family at risk.

This should be done and perhaps Members will
have a debate on this issue on reaching the pro-
visions pertaining to a press council. In this case,
the removal of section 22(4) would be of some
concern to me because it affords individuals an
opportunity for an apology. In many instances,
those who are so offended do not have the
resources to take on the might of what are now
major corporations. There is a benefit to the citi-
zen that I am loath to strike out. However, I do
not have difficulty with the Senator’s amendment
regarding the word, “automatically”. It does not
affect section 22(4) which is the most beneficial
provision from the perspective of a defamed
person.

Dr. M. Hayes: I had thought the purpose of this
provision was to enable people to avoid litigation
if they did not want to enter into it and that
people who might be satisfied with an apology
could receive one. However, if people wanted to
go on to litigate thereafter, consequently both
sides would start from scratch as though, in a
sense, the apology had not been given. There has
always been a difficulty in that newspapers were
either reluctant to, could not or were advised not
to make an apology and have dragged people in.

I experienced a case of this nature myself. A
couple of years ago, a morning newspaper, which
was neither the Irish Independent nor The Irish
Examiner, carried an article suggesting that, in
pieces I had written about Northern Ireland, I
was acting as a spokesman for the Irish Govern-
ment, thereby destroying my independence. I
knew and respected the young man who wrote
the article and all I wanted was to get straight to
the point and get him to state this was wrong and
no more. Although we eventually reached this
point, to do so we were almost obliged to ignore
lawyers on both sides.

It is in both the public interest and in the
interests of those who simply want their names
cleared quickly or who want what was in error
cleared quickly and disposed of with an apology.

Mr. Norris: Such people are not compelled to
sue. They are not obliged to continue with their
actions.

Dr. M. Hayes: I am unsure whether including
the word, “automatically” makes any difference
from the point of view of drafting or interpreta-
tion. However, the general tenor of this provision
should make things easier. If people subsequently
want to go on to litigation, nothing will prevent
them. The decks are cleared.

Mr. Cummins: Senator Norris has made some
valid points in this regard. It probably tilts the
balance too greatly in favour of the newspapers.
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All Members want fair play for the ordinary Joe
Soap who is defamed. I have no problem with the
amendments tabled by Senator Norris that
include the word, “automatically” although I am
unsure whether that will make much difference in
interpretation. However, Senator Norris made it
clear that if Members are to prevent people from
continuing with litigation, we should not be seen
to be acting against the ordinary citizen. He or
she may not have sufficient money to fight a case.

I take Senator Maurice Hayes’s point that this
provision pertains to those for whom an apology
would suffice. While all would be well in such a
case, they should have the opportunity to proceed
with litigation. I do not consider the issue of evi-
dence of apology to be correct. More thought
should be put into it before Members proceed in
this regard.

Dr. Mansergh: At the risk of annoying some of
my learned friends, legislators should encourage
a culture of apology. By apology, I mean a proper
and full apology. I accept this may not always
mitigate the harm done, in which case further liti-
gation is possible. It is right that apologies can be
made without strict admissions of legal liability.
It would be desirable for Members to try to cut
down on libel litigation and for newspapers, with-
out putting their resources at risk, to be encour-
aged to make proper and full apologies.

While I will not go into details, the Minister
will be aware that, a couple of years ago, I was
seriously libelled in respect of actions that, in
practice, I did not take as an adviser back in 1998.
Although I was prepared to go to law, if neces-
sary, after I had made my protest, the newspaper
concerned published a letter of mine that stated
the allegation made was untrue and the reasons
it was untrue in order that people could judge
for themselves adequately. Thereafter, I had no
interest in pursuing the case any further and am
glad to note the libel has not been repeated by
any source.

Mr. M. McDowell: Senator Norris is entitled to
his strong conviction but he should not attribute
motives to those who proposed to amend the law,
which are venal or corrupt. In 1991 the Law
Reform Commission, which at the time was
chaired by Mr. Justice Ronan Keane, published a
report on defamation law. On page 10 of that
report it is stated:

We referred in our Consultation Paper to the
representations we had received on this sub-
ject. It appeared that, although s17 of the Defa-
mation Act 1961 enables a defendant to give
evidence in mitigation of damages as to the
making or offering of an apology, the section is
frequently not availed of by defendants
because of a concern that an apology will be
regarded as an admission of liability. We pro-
visionally recommended that s17 should be
replaced by a new provision making it clear
that an apology to the plaintiff is not to be con-

strued as an admission of liability. This pro-
posal was generally welcomed.

The report then sets out a recommendation. In
1991, therefore, the Law Reform Commission,
which had absolutely no snivelling or leg-licking
motivation regarding the media——

Mr. Norris: I am not sure I used those phrases
but I am grateful for the Minister’s suggestions,
as they will come in handy later.

Mr. M. McDowell: Regardless of the electoral
cycle involved, the Law Reform Commission,
which was established by the Oireachtas, took the
view that the all duck or no dinner aspect to an
apology was an inhibiting factor that drove
people to litigation and stopped them from acting
decently because they put their heads in nooses
when they did. I agree with Senators Mansergh
and Maurice Hayes that we would like people to
behave in a sensible way. If newspaper editors
think they have been excessive in what they have
said or if they think one of their columnists has
been unfair, for example, they should be able to
apologise without lawyers immediately saying the
liability issue is out of the way and the news-
paper’s bank accounts should be opened in order
that they can bring their shovels and barrows to
see how much they can get away with, which is
the other side of the equation.

The purpose of the provision is to create a cir-
cumstance in which defendants can write to liti-
gants about apologies without all the time think-
ing they are putting their heads in a noose and
kicking the lever on the liability issue. Ordinary
people would be better served if newspapers felt
they could safely apologise without handing a
blank cheque to the litigant whose lawyers can fill
in how much he or she will take on foot of an
apology. The more full the apology, if it is taken
as an admission of liability, the greater the
amount that should accompany it in damages. If
the newspaper states, for example, “We deeply
regret that Senator Hayes’s personal feelings
have been hurt in this way and we profoundly
apologise to him and acknowledge the hurt we
have done to him”, the decimal point will move
a few points to the right. That is the attitude in
some cases.

I agree, on a common sense basis, that to
apologise is to admit that one has done something
wrong by definition. The policy of the statute is
to encourage people to acknowledge an error.
However, if an individual makes an apology and
he or she can forget about defending the case,
checking the facts, qualified privilege and so on
because it is open season for the lawyers, inevit-
ably, newspaper editors and owners will say it is
not worth it. They will ascertain whether the indi-
vidual is serious about the case but they cannot
hand him or her a blank cheque and ask him or
her to fill it in. That is the underlying philosophy.

I fully accept Senator Norris’s comment that on
one level to say one is sorry is to concede an
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element of fault, for example, where following a
car accident the man or woman in the offending
car got out and said “I am terribly sorry”, and it
was relied on in court. The insurance companies
always said——

Mr. Norris: The people were in shock.

Mr. M. McDowell: No, they said they were the
servant or agent for the purpose of driving the
car because it was a vicarious liability implied by
statute. However, they were not authorised to
comment on who was to blame and it was not an
admission made by the defendant. For example,
in the case of an accident if a driver hops out of
a bus and says he is sorry, that does not mean
CIE has made an admission that it was to blame.
However, there are artificialities in all of this but
the question is what we are trying to achieve. Are
we trying to achieve a position where people deal
with each other realistically and decently?

The Law Reform Commission identified this as
a problem 16 years ago and this is not being done
as an act of abasement by electorally nervous
politicians to the media nor is it a case of turkeys
voting for Christmas. I would be much happier, if
I were defamed, to receive an apology rather than
making a trip to the Four Courts and putting
massive legal expenses on the hazard one way or
the other of obtaining a little decency from a
newspaper.

Mr. Norris: I accept it is better to cut down on
litigation and so on. I am glad the Minister has
conceded there is an artificiality about this issue.
Persons who are satisfied with an apology will not
continue the action further, which is correct.

Mr. M. McDowell: Unless their lawyers say,
“You have an open goal now. You can kick the
ball in as many times as you like”.

Mr. Norris: Is the Minister imputing impure
motives to his own profession? I am so shocked I
can hardly stand up. Somebody who wants only
an apology will be satisfied with that.

The concept of apologies being viewed as a
mitigating factor in settlements for damages has
been introduced. Nothing in the legislation
inhibits apologies. My amendment is weak, as it
states, “does not automatically constitute”.
However, will the Minister consider its inclusion?

With regard to the Law Reform Commission, I
am delighted the Minister is so enthusiastic about
its report because he has not invested in law all
of its recommendations. He is a bit of an á la
carte person where the commission’s reports are
concerned. He picks and chooses, which is fair
enough. However, when the debate resumes I will
point out other areas in which equally strong
recommendations were made by the commission
but the Minister chose not to take them on board.
I share the Minister’s high regard for Mr. Justice

Ronan Keane but because he said something in a
report 16 years ago in circumstances that have
been changed by earlier sections in the legislation
is not an overwhelming argument, although it
must be taken into consideration.

Mr. M. McDowell: It is not pure venal base
politics to accept his view.

Mr. Norris: The Minister should have a little
wordı́n in private with some of the colleagues.

Ms O’Rourke: Senator Maurice Hayes
requested an extension of the time for the debate
on Committee Stage but the House has discussed
only 11 of the 34 amendments tabled and, there-
fore, there is no point in extending the time.
Another session will be scheduled.

Dr. M. Hayes: That is true but it is possible to
make progress.

Ms O’Rourke: Yes, but I am conscious the
Minister and his officials might want something
to eat.

Mr. Norris: That is a sensible arrangement. The
matters being teased out are serious and I hope I
am not wasting the time of the House. The Mini-
ster’s replies have been interesting and clear.

Ms O’Rourke: He is always interesting.

Mr. Norris: It would be good if we could con-
tinue the debate on another day.

Ms O’Rourke: I will schedule another session.

Progress reported; Committee to sit again.

Sitting suspended at 1.30 p.m. and resumed at
2.30 p.m.

Electricity Regulation (Amendment) (Single
Electricity Market) Bill 2006: Committee Stage.

Sections 1 to 20, inclusive, agreed to.

Schedule 1 agreed to.

Title agreed to.

Bill reported without amendment.

An Leas-Chathaoirleach: When is it proposed
to take Report Stage?

Mr. Kenneally: It had been proposed that
Report Stage would be taken tomorrow but the
fact no amendments were tabled on Committee
Stage would suggest none will be tabled on
Report Stage. I will propose taking Report Stage
now only if the other Members agree.

Ms O’Meara: I have no problem with that.
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Mr. Coghlan: Nor do I.

Mr. Kenneally: If the other Members have no
problem with it, I suggest taking Report Stage
now.

An Leas-Chathaoirleach: Is it agreed to take
Report Stage now? Agreed.

Electricity Regulation (Amendment) (Single
Electricity Market) Bill 2006: Report and Final

Stages.

Bill received for final consideration.

Question proposed: “That the Bill do now
pass.”

Mr. Kenneally: I did not believe we would be
finished as expeditiously as this. I thank the Mini-
ster, Deputy Noel Dempsey, and the Minister of
State, Deputy John Browne, for their attendance
on Second and Subsequent Stages. I also thank
the officials for the help and support they gave us
during the passage of this Bill.

Speakers on all sides were in general agree-
ment with the contents of the Bill on Second
Stage, so perhaps it is not a huge surprise that no
amendments were tabled on Committee Stage. I
am glad we have been able to get this legislation
out of the way. Again, I thank everybody
involved and the Opposition spokespersons for
their co-operation in the passage of the Bill.

Mr. Coghlan: I welcome the Minister of State,
Deputy John Browne, and his officials. I thank
Senator Kenneally for his remarks. We are agree-
able people. My party is very supportive of the
Bill because it regards it as a unique example of
North-South co-operation which will be of
benefit to both parts of the island. The all-Ireland
market will be of benefit and the economies of
scale which should apply will assist both sides.
For those reasons, and all those I am sure my
colleague, Senator Finucane, spelled out on
Second Stage, I am happy to see the Bill pass.

Ms O’Meara: I, too, welcome the Minister of
State and thank him and his officials for their
work on this important legislation. The fact we
have not tabled amendments or there is no dis-
agreement on it does not lessen the importance
or significance of this Bill. We are all at one in
wanting to see the implementation of this
important legislation. I wish the Minister of State
and the Department well in its implementation.

Minister of State at the Department of
Communications, Marine and Natural Resources
(Mr. J. Browne): I thank the Leas-Chathaoirleach
and Senators on all sides for the speedy pro-
gression of this Bill and for the well-informed
debate throughout the process. It has been recog-
nised by all sides which have contributed to the
debate that this is historic and ground-breaking

legislation in terms of North South co-operation.
The enactment of this legislation will underpin
the establishment of a complete single wholesale
electricity market on the island of Ireland to the
benefit of consumers and enterprise North and
South. I thank my officials for their work on pre-
paring the Bill, for the different amendments and
for their support to the Minister and myself.

Question put and agreed to.

Sitting suspended at 2.40 p.m. and resumed at
5 p.m.

Defence of Life and Property Bill 2006: Order
for Second Stage.

Bill entitled an Act to provide a full defence
in criminal and civil law in cases where force
is reasonably used by occupiers in dwellings to
defend life or property against persons tres-
passing with criminal intent.

Mr. Morrissey: I move: “That Second Stage be
taken now.”

Question put and agreed to.

Defence of Life and Property Bill 2006: Second
Stage.

Question proposed: “That the Bill be now read
a Second Time.”

An Leas-Chathaoirleach: I welcome the Mini-
ster for Justice, Equality and Law Reform to the
House.

Mr. Morrissey: In May of last year, I intro-
duced the Defence of Life and Property Bill to
the Seanad. The Bill provides a full defence in
criminal and civil law in cases where force is
reasonably used by occupiers in dwellings to
defend life or property against persons tres-
passing with criminal intent. Specifically, the Bill
proposes that, where a householder uses force to
repel or prevent trespass with criminal intent in
his or her house and surrounding areas, the
entitlement of the householder to use justified
force shall not be judged by reference to any
opportunity to retreat.

The political background to this Bill was the
public concern which arose regarding the pros-
ecution of Mr. Padraig Nally for the manslaughter
of Mr. John “Frog” Ward. This was a tragic case.
First, and most importantly, a man lost his life,
which is appalling. His killing means his children
lost their father and his wife lost her husband.
Nothing can bring him back to them or compen-
sate them for this loss. The second consequence
of the killing of Mr. Ward was that Mr. Nally was
charged with manslaughter. Mr. Nally was later
acquitted of the charge.

Although Mr. Nally was acquitted, it is clear
from the facts of the case that he had a case to
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answer. However, his prosecution raised a very
important political question, namely, whether the
right to self-defence from criminal attack of one’s
family in one’s home is a general right or con-
strained. Is the right to self-defence generally free
as long as the defending dweller does not engage
in obviously reckless or criminal behaviour? Must
the dweller observe a higher and more exacting
standard? In short, do we bend over backwards
and impose impossibly exact standards of behav-
iour on home dwellers awoken from their sleep
at 3 a.m.?

The answer to this question depends on one’s
interpretation of the Non-Fatal Offences against
the Person Act 1997. It is a general principle of
law that one can act in self-defence against an
attack or even against an imminent attack. The
1997 Act qualified that right and section 20(4)
states: “The fact that a person had an opportunity
to retreat before using force shall be taken into
account, in conjunction with other relevant evi-
dence, in determining whether the use of force
was reasonable.”

The implication of this section is that the law
seemed to put a question mark over a person’s
right to defend his or her home and property. It
seemed to imply that if a person was awoken in
his or her bedroom in the middle of the night by
intruders downstairs, that person might not be
able to rely on a legal defence of self-defence if
he or she went downstairs and confronted the
intruders. If one’s house was broken into at 3 a.m.
and one made one’s way downstairs and, in con-
fronting a burglar, knocked him or her down
whereupon he or she hit his or her head against
the fireplace and died, one could be robbed of
the legal defence of self-defence. Not only did
one not avail of an opportunity to retreat, one
actually went down the stairs to confront the
intruder. Remember the exact words of the 1997
Act: “The fact that a person had an opportunity
to retreat before using force shall be taken into
account, in conjunction with other relevant evi-
dence, in determining whether the use of force
was reasonable.”

It seems absurd that the law of the land might
imply that a person who went downstairs to
defend his or her house and family from late-
night intruders could not rely on self-defence to
justify his or her actions. It seems absurd that the
person could end up on a manslaughter charge if
the intruder was unlucky enough to bang his or
her head against a hard surface and die. In this
respect at least, the 1997 Act, which was brought
through the Oireachtas by the then Minister with
responsibility for justice, Nora Owen, was
ambiguous and gravely defective. Let us not for-
get that sitting around the Cabinet table when
that legislation was approved were the current
leaders of Fine Gael and the Labour Party,
Deputies Kenny and Rabbitte.

The Defence of Life and Property Bill was the
result of concern about the defects in the 1997

Act. We introduced it in the Seanad last May.
I will outline the key elements of the Bill. In a
prosecution for assault or manslaughter, it shall
be a defence for a home dweller to show that the
alleged acts took place at the home of the accused
or in its curtilage, that the injured person was
trespassing giving rise to the reasonable inference
that the trespass was done for the purpose of
committing a serious criminal act, and that the
acts alleged against the accused constitute the jus-
tified use of force under section 18 of the 1997
Act. Where the first two facts are established, the
home dweller’s right to self-defence shall not be
judged by whether he or she availed of an oppor-
tunity to retreat. This defence will also apply in
any civil proceedings which might be taken by the
intruder against the home dweller. These are
reasonable provisions which would have two
effects. First, they would remove ambiguity under
the current law concerning the rights of people to
defend their homes against criminal attack, and
second, they would strengthen the rights of dwel-
lers over criminals.

Shortly after we published the Defence of Life
and Property Bill, Fine Gael published similar
proposals in their Criminal Law (Home Defence)
Bill in the Dáil, which is similar to our Bill but
different in some key respects. In each of these
respects, the Fine Gael Bill got it wrong. That Bill
would have permitted serious assault without civil
remedy. As the Bill would have freed dwellers
from any civil liability for any act taken against
trespassers, it went too far. For example, if a child
was trespassing in a house, the adult dweller
would be exempt from civil liability, irrespective
of the force they used to thrash that child. By
contrast, our Bill only relaxes the law for dwellers
where the trespasser shows criminal intent.

The Fine Gael Bill limited its effects to the
domestic dwelling, limiting the extra rights con-
ferred on an occupant of a domestic dwelling to
that dwelling. If a brawl erupted between an
occupant and a burglar and that brawl spilled out
into the front garden, the occupant would lose the
additional legal protections conferred by the Fine
Gael Bill. By contrast, our Bill extends to the
area around the house and deals with somebody
who sees their car being vandalised or set alight
and goes out to stop it, for example. In contrast,
the Fine Gael Bill would have abandoned that
person, who have had to retreat and allow his or
her car to be vandalised because, outside the
house, a different standard applied. That was
not reasonable.

The Fine Gael Bill provided no protection in
the case of manslaughter. This may sound reason-
able until one considers a case where a dweller
confronts a burglar who falls down the stairs, hits
his head and is killed. The Fine Gael Bill would
have offered such a dweller no protection what-
ever, but our Bill offers some protection to such
a person.

This Bill is a commonsense proposal designed
to address a clear problem in our law. The Nally
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case caused major public controversy, not all of it
helpful. It brought to our attention a clear prob-
lem in our law, although that problem did not
arise in the Nally case. Now we have been alerted
to this problem, it is up to us to consider it and
advance solutions to it. This Bill does just that.

I hope my colleague, the Tánaiste and Minister
for Justice, Equality and Law Reform, Deputy
Michael McDowell, can accept the reforms out-
lined in this Bill. Perhaps he could accept the Bill
or even the thrust of the Bill in future legislation.
I commend this Bill to the House.

Mr. Brennan: I second the motion. I also wel-
come the Minister for Justice, Equality and Law
Reform to the House. Together with Senator
Morrissey, I support the Second Stage of the
Defence of Life and Property Bill 2006 before the
Seanad. The Bill would give full defence in crimi-
nal and civil law in cases where force is reason-
ably used to defend life and property against tres-
passing with criminal intent in people’s homes
and surrounding areas. The entitlement of a
householder to use justified force shall not be
judged by reference to any opportunity to retreat.

Concern over defence in the 1997 Act led to
the introduction of this simple Bill. Currently, the
law provides in section 25 of the Non-Fatal
Offences against the Person Act 1997 consider-
ation of whether the use of force was justified in
criminal law. An opportunity for a person to
retreat before using force would be taken into
account, in conjunction with other relevant evi-
dence, in determining whether the use of force
was justified. This could mean that a person
defending a family in their home could be found
to have used force unjustifiably because an
opportunity to retreat was not availed of. We
believe this aspect of the law to be wrong and
tilted in favour of wrongdoers in society.

At present, if a person’s home were broken
into and the burglar was knocked down by the
occupant in a confrontation, whereupon the
intruder hit his head on furniture and died, the
occupant would be robbed of the legal defence of
self-defence. Under the 1997 Act, not only would
that occupant not have availed of an opportunity
to retreat, that person would have pursued the
burglar in defence of family and home. Is it right
that the law of the land could imply that a person
who went down the stairs to defend house and
family against intruders could not rely on self-
defence to justify his or her actions? It seems daft
that a person could end up with a manslaughter
charge if an intruder were unlucky enough to
bang his or her head against a hard surface and
die.

In this respect, the 1997 Act brought before the
Oireachtas by the then Minister with responsi-
bility for justice, former Deputy Nora Owen, was
a step backwards for the rights of people
defending their homes. We ask for support for
our Bill before this House and hope our col-
league, the Tánaiste and Minister, Deputy

Michael McDowell, will accept the reforms out-
lined in this Bill.

I thank the Leader of the House, Senator
O’Rourke, for discussions taking place on the
Order of Business in this House in the past and
offering Government time for Second Stage of
this Bill.

Mr. B. Hayes: On a point of order, much as I
hate to interrupt speeches being read into the
record, I nonetheless call a quorum.

Notice taken that 12 Members were not present;
House counted and 12 Members being present,

Mr. Brennan: A famous person once stated in
Ennis: “As I was saying before I was rudely inter-
rupted.” Together with Senator Morrissey, I
thank the members of our party for giving their
time to discuss Second Stage of this Bill. I request
that the Tánaiste take the contents of this Bill on
board for future legislation.

Mr. Cummins: It amuses me to hear Senator
Norris waiting for the response of the Minister to
the Private Members’ Bill. I believed the Minister
had written the Bill for the Progressive
Democrats.

Mr. Brennan: On a point of order, Senator
Norris is not present. My colleague is Senator
Morrissey.

Ms Feeney: He is Senator Morrissey.

Mr. Cummins: It is Senator Morrissey.

Mr. Morrissey: The Senator has got two things
wrong already in the first sentence.

Ms Feeney: He must not have put his glasses
on.

An Leas-Chathaoirleach: Senator Cummins,
without interruption.

Mr. Cummins: I could take them off.

Dr. Mansergh: I would like a quorum of Fine
Gael members.

Mr. Cummins: Is the Senator calling for
another quorum?

Ms Feeney: Why would we need one? We have
just had one.

An Leas-Chathaoirleach: Senator Cummins,
without interruption.

Mr. Cummins: I confess to being really sur-
prised and even amused to see this Bill on the
Order Paper. There is no reason a Progressive
Democrats Senator should propose a Bill such as
this when his party shot down a similar, if more
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carefully thought-out, Bill in the Dáil when it was
presented by Fine Gael last year.

Ms Feeney: Was the Senator not listening?

Mr. Cummins: It strikes me as the purest form
of hypocrisy to oppose a matter one day and pro-
pose it the next. I believe in conviction politics,
but I also believe that the best time to change
one’s mind is when one is wrong. Has the Pro-
gressive Democrats Party changed its mind, has
the Tánaiste decided that his party should sup-
port the rights of home owners to defend them-
selves in their homes and has he finally seen that
Fine Gael was right when it proposed the Crimi-
nal Law (Home Defence) Bill 2006 in the other
House?

Fine Gael has led the body politic in providing
protection in this crucial area of law. As part of
the rainbow Government, we passed the Non-
Fatal Offences against the Person Act 1997, sig-
nificant legislation that pulled together the var-
ious assault offences and provided citizens, the
Garda Sı́ochána, the Judiciary and legal prac-
titioners with a single reference point for law in
this regard.

Latterly, we sought to improve the legislation
by tweaking a small part of it through the Crimi-
nal Law (Home Defence) Bill 2006 which aimed
to clarify the law in respect of home owners and
intruders. On 27 June 2006, the Bill was proposed
in the Dáil by my colleague, Deputy Jim
O’Keeffe, but the Fianna Fáil-Progressive Demo-
crats Government voted the Bill down in an act
of political cowardice. Since then, the Law
Reform Commission published a report that
agreed in principle with the main thrust of our
Bill.

The most important difference between the
Fine Gael Bill and this one is that the latter
allows murder. It is a charter for murderers in
that it would excuse a person murdering someone
within his or her own home. It is dangerous legis-
lation compared with the Fine Gael Bill which
was voted down by the Progressive Democrats
and which specifically excluded any defence for
murder.

At the time, the Tánaiste tried to ridicule our
Bill by suggesting that a gate-crasher at a party
would have been subject to assault with lawful
excuse. He could not have been more disin-
genuous in his comments, as the Bill referred
specifically to “reasonable” force being used to
remove someone. No court in the land would
regard his suggestion as being reasonable.

Article 40.5 of the Constitution of Ireland
states: “The dwelling of every citizen is inviolable
and shall not be forcibly entered save in accord-
ance with law.” This article provides the consti-
tutional basis for the Fine Gael Bill. Fine Gael
wants to promote its strongly held opinion that
the rights of the victim and not the criminal
should be most protected by law. While we in

Fine Gael do not promote the excessive use of
violence, we believe that an innocent person who
is intruded upon in his or her home, often in the
dead of night, should not have the law weighted
against him or her in the quest to prove that he
or she acted reasonably.

Our change in the law would have vindicated
the rights of ordinary people, such as the Tánaiste
and I, who attempt to protect their homes and
families in the face of knife or gun-wielding
intruders intent on theft or injury to the occu-
pants. Had the Bill been accepted by the Govern-
ment, intruders might have thought twice before
embarking on stealing sprees that can maim and
destroy lives.

Further to what our party leader, Deputy
Kenny, stated in his speech at our Ard-Fheis last
year, Fine Gael wants to provide protection from
civil liability to people who could potentially be
sued by a burglar. A householder would have had
no liability for an intruder who trips or injures
himself or herself in that person’s house, even if
the intruder was injured by the defensive actions
of the householder. This Bill has nothing to say
on that subject. The Bill, which the Leader insists
is a Private Members’ Bill in the name of Senator
Morrissey and not a Government Bill, gives no
indication of where the Government stands on
that issue. All we know is that it rejected Fine
Gael’s attempts to clarify the law and we can only
assume it does not consider home defence a
worthwhile issue.

Our Bill would have provided a full defence
in criminal and civil law in cases where force is
reasonably used by occupiers of dwellings to
defend life or property against persons tres-
passing with criminal intent. While this Bill has
the same thrust, it fails to deal with the broad
spectrum of issues at hand. At this stage, a clear
statement by the Tánaiste, who is present, would
be helpful. Does he not accept that the Fine Gael
Private Members’ Bill is sensible and reasonable
and had the potential to deal effectively with this
issue of concern to householders?

The greatest problem with the Bill is that it
allows for murder. Fine Gael is not in favour of
murder or of allowing people to make use of an
unsubstantiated excuse for it. We believe in home
owners’ rights to defend their homes. Therefore,
we will support this Bill but will seek to amend it
on Committee Stage to correct what are patent
lacunae in its provisions. Proposing a Bill that is
similar to, but not as carefully thought-out as, the
Fine Gael Bill is a hypocritical exercise on the
part of the Progressive Democrats. Members of
the Progressive Democrats do not like what we
proposed because we got in before them.

Mr. Brennan: On a point of order——

Mr. Cummins: They are trying to jump on the
band-wagon.
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An Leas-Chathaoirleach: A point of order has
been raised.

Mr. Morrissey: Our Bill was listed in this House
seven days prior to the Fine Gael Bill.

Mr. Cummins: It was not in the Dáil. That is
not a point of order.

Mr. Brennan: On a point of order, the Pro-
gressive Democrats Bill was published before
this House——

An Leas-Chathaoirleach: That is not a point
of order.

Mr. Brennan: Is it not?

Mr. B. Hayes: May I welcome the first speech
made by a Senator who has been in the house for
five years? Well done and keep it up.

Ms Feeney: On a point of information. Could
we get copies of Senator Cummins’s speech?

Mr. Cummins: It smacks of hypocrisy when
we see——

Ms Feeney: We have not been given a copy of
his speech.

An Leas-Chathaoirleach: Senator Cummins
without interruption.

Mr. Cummins: I thank the Leas-Chathaoirleach
for his protection from these interruptions.

An Leas-Chathaoirleach: The Senator has one
minute remaining.

Mr. Cummins: That is quite sufficient for what
I have to say. It is typical of the Progressive
Democrats to introduce a Bill and, in doing so, to
try to steal other parties’ clothes. It has done so
since it was founded.

Mr. Brennan: The Senator’s clothes would not
fit.

Ms Feeney: We are not stealing clothes. We are
stealing seats.

Mr. Cummins: When the Labour Party pro-
posed an 18% income tax rate, it hit home among
the Tánaiste and his party. They are so used to
stealing everyone else’s clothes that it hurts when
something similar is done to them.

Mr. B. Hayes: Hear, hear.

Tánaiste and Minister for Justice, Equality and
Law Reform (Mr. M. McDowell): I welcome the
opportunity to address the House on Senator
Morrissey’s Bill, the subject matter of which is
one of great interest not only in the Oireachtas

but in the country at large. It is a subject I con-
sider to be of the utmost importance.

Senators are aware of cases in which persons
have entered a house or a property without
adequate excuse and with criminal intent with the
result that injuries or death have been caused.
Such cases have fuelled the debate whether the
law as it stands strikes the right balance between
the rights of the occupier and those of the
trespasser.

There is a genuinely and widely held belief that
while the Non-Fatal Offences against the Person
Act 1997 legislates adequately for circumstances
where self-defence may be applied in most cir-
cumstances, it does not give sufficient protection
to a person who finds intruders with criminal
intent in his or her home. It is my contention —
no doubt, a similar view informed Senator
Morrissey’s proposal — that an attack in the
home has unique characteristics, given the poten-
tial emotive nature of an encounter between an
occupant in the home and an unwelcome
intruder. I share the understandable public con-
cern regarding this matter and I have no doubt
Senator Morrissey’s motivation in introducing the
Bill arises from a similar appreciation of that
public concern.

Article 40.3.2° of the Constitution imposes a
duty on the State to protect by its laws as best it
may its citizens from unjust attack and, in the case
of injustice done, to vindicate the person of every
citizen. It is important to note that this provision
applies to all citizens, including those engaged in
criminal activity. The 1997 Act is the legislative
method employed in this jurisdiction regarding
assault and self-defence in respect of someone
who fears he or she may be the victim of an
assault. This Act has served us well and continues
to do so. It was drafted following recom-
mendations of the Law Reform Commission. The
issue of self defence under the terms of the 1997
Act, which is only one element of the legislation,
boils down to the question of reasonableness, that
is, whether the force used by the defender was
reasonable. The difficulty is that there is no single
answer to this question, with each set of circum-
stances differing from another. The 1997 Act
ensures that juries are given the option of
rejecting a plea of legitimate self defence where
they are satisfied it was unreasonable not to
retreat. It therefore preserves the principle of
conflict avoidance in circumstances where that is
possible.

It is not, however, always possible or even
desirable to retreat in the context of an intruder
entering the home. There may be other family
members present who need protection. There
may be valuable property one does not wish to
abandon. It simply may be that the under-
standable tension and stress of the incident ren-
ders the defender incapable of flight or of any
movement. In fact, there is the right to stand
one’s right in one’s home. If the home is inviol-
able under the Constitution, one has no right to
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cede the ground and render it violable to some
other person.

Section 2(2) of Senator Morrissey’s Bill
addresses this issue. It provides that the retreat
provisions contained in section 20(4) of the 1997
Act, shall not apply where there is an intruder in
the home or on the curtilage of the home and
where the trespass is done for the purposes of
committing a serious criminal offence.

There are significant differences between the
Bill under consideration here in the Seanad this
evening and the Non Fatal Offences Against the
Person Act 1997. The key differences are as fol-
lows. The provisions of Senator Morrissey’s Bill
apply only to a person’s dwelling and the curti-
lage of the dwelling while the 1997 Act applies to
self defence in general, regardless of location.
The Bill, as I have said, removes the requirement
to retreat as set out in section 20(4) of the 1997
Act. Senator Morrissey’s Bill provides a defence
in criminal proceedings to specific circumstances
relating to trespass and intent to commit an
offence in a person’s house or on the cartilage.
The Bill also provides a similar defence in
relation to civil proceedings. Finally, the pro-
visions of Senator Morrissey’s Bill apply to mur-
der and manslaughter which is not the case with
the 1997 Act, which is concerned merely with non
fatal offences against the person.

Last June, in a debate in the Dáil on the Fine
Gael Private Members’ Bill, I expressed agree-
ment with the sentiments behind the publication
of Senator Morrissey’s Bill at the time. It was my
view, however, that the Fine Gael Bill contained
some deficiencies which are not to be found in
Senator Morrissey’s Bill. The key differences
between the Fine Gael Bill and Senator
Morrissey’s Bill are that the provisions in the
former did not extend to the curtilage of the
dwelling and the provisions cannot be used as a
defence to the application of lethal force by a
defender. When the Government opposed that
Bill in June it was pointed out that it contained
no distinction between certain kinds of trespass.
It made no reference to criminal intent and there
was no protection for accidental death. To use
Senator Morrissey’s point, if somebody was
pushed backwards and his or her head hit off the
mantelpiece or a corner in the house, that was
not covered by the Fine Gael Bill.

The Fine Gael Bill provided for a rebuttable
presumption that any force used is reasonable
while Senator Morrissey’s Bill sets out the con-
ditions for a defence in criminal proceedings. It is
my view and that of the Government that
tonight’s Bill is the more effective of the two
proposals.

I was glad to see that Senator Morrissey’s Bill
includes the curtilage of the house as part of the
home dwelling and provides a definition of the
curtilage. I remarked on the absence of such a
provision in the debate last June on the Fine Gael
Private Members’ Bill because I believe it to be

an essential element of any such legislation. We
cannot have one law ending at the hall door and
another at the garage door or at the front gate,
so to speak. The Bill being considered here also
contains a very important provision which pro-
vides protection from civil liability to the resident
in cases of unlawful intrusion. Our primary legis-
lation in this area is the Occupiers Liability Act
of 1995. That Act reduces the extent of the occu-
piers’ obligations to trespassers. It provides that
an occupier owes a duty not to injure a trespasser
intentionally and not to act with reckless dis-
regard. The Act also provides that where a per-
son enters onto a premises for the purpose of
committing an offence, or while there commits an
offence, the occupier is not liable for a breach
of duty imposed generally on trespassers unless a
court decides otherwise in the interests of justice.
Senator Morrissey’s Bill puts the matter very suc-
cinctly. In section 3 it states that in any civil pro-
ceedings for damages it shall be a defence for a
defendant to establish that the Act took place in
the dwelling or in the curtilage, that the injured
party was trespassing in such a way as to give rise
to a reasonable inference that such trespass or
attempted trespass was for the purpose of com-
mitting a serious criminal offence and that the act
alleged against the accused entailed the use of
justifiable force within the meaning of section 18
of the Non Fatal Offences Against the Person Act
1997. Fundamentally what is to be considered in
the context of the Private Members’ Bill which
Senator Morrissey has brought before the Seanad
this evening is the efficacy of the 1997 Act in
dealing with the types of situations which arise
from the incidents involving occupiers and
intruders. This House is only too well aware of
such incidents, some of which have received a
great deal of attention both in this jurisdiction
and elsewhere in recent years. Obviously, no
situation involving assault could be described as
normal but in the context of an assault in the
home I believe regard must be had to the unique
circumstances which prevail in a situation when
an intruder is being dealt with in the place which
we all have a right consider to be a place of
safety.

It is not only Senator Morrissey and I who
regard an attack on the home as having character-
istics which do not apply in other situations. Since
Senator Morrissey published his Bill in May of
last year, at a date which preceded publication of
the Fine Gael Private Members’ Bill in the
Dáil——

Mr. Cummins: We raised it 12 months
beforehand.

Mr. M. McDowell: ——the Law Reform Com-
mission has since published a consultation paper
on the subject of legitimate defence. This publi-
cation was part of a series which is being under-
taken by the Law Reform Commission into the
law on homicide in this jurisdiction. I ask Senator
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Cummins to note that the consultation paper on
legitimate defence makes a clear distinction
between the deployment of defence in connection
with an attack on the home dwelling and the use
of such defence in the context of an attack in
other circumstances. In one of its provisional
recommendations the Law Reform Commission
states that:

...a defender should not be required to
retreat from an attack in their dwelling home
even if they could do so with complete
safety...dwelling house should be defined as
including the curtilage or the area immediately
surrounding the home.

Another point that Senator Cummins might
take into account is that among the conclusions
contained in the Law Reform Commission con-
sultation paper was the view that it found the
arguments in favour of the use of lethal force to
defend the dwelling house persuasive. This
approach, it said, safeguards the individual’s
autonomy and has regard to the individual’s
inability to make split second decisions when con-
fronted with an attacker in the home. In other
words the Law Reform Commission does not
believe lethal force should be removed from the
protection and sub-lethal force inserted. It says
there may be circumstances, in effect, where one
uses lethal force and should be protected. In
relation to the argument that this approach is not
justified on the lesser of two evils standard, the
Law Reform Commission states specifically that
this is open to dispute given that most individuals
in such circumstances fear death or serious injury,
whether this belief is reasonable or not. The Law
Reform Commission goes on to say that even if
the defence cannot be justified on the traditional
ground of protecting physical safety, it may be
justifiable on the grounds of recognition of the
home’s importance to the defender’s dignity,
privacy and honour.

Senator Morrissey’s Bill is concerned with the
provisions of the Non Fatal Offences Against the
Person Act 1997. However fatal offences, murder
and manslaughter, which can as we know arise in
incidents of trespass, are considered in the con-
text of other statutes. In modern jurisprudence a
guilty mind or mens rea is an element of most
crimes. The prosecution has to prove that an
accused engaged in unlawful conduct. It may also
have to prove that he or she engaged in such con-
duct with a guilty mind. For example in a charge
of assault causing harm under the provisions of
section 3 of the Non Fatal Offences against the
Person Act, 1997, the prosecution would have to
prove a guilty mind not only in respect of the
assault but also in respect of the harm. It would
appear on the face of it that such a guilty mind
and an intention to cause harm would not apply
in the case of an intruder entering the family
home with some kind of criminal intent. In a
recent judgment in the Court of Criminal Appeal
in relation to a case where a fatality occurred in

the course of a burglary, the court said that a bur-
glary was always an act of aggression. Therefore
it might be argued that any assault on such an
intruder undoubtedly would be one without cul-
pability on the part of the occupier and one in
which no accusation of criminal intent could be
possibly levelled at the occupier in such cir-
cumstances.

This is where I believe we must be very careful
and why I am of the opinion that the matters
covered by this Bill require a considerable
amount of analysis and consideration. The pro-
visions of the Criminal Justice Act 1964 which
deals with murder and manslaughter quite prop-
erly remain on the Statute Book. We have to be
sure we balance the protections that we give to
homeowners in situations such as those I have
outlined already with proper respect for the rule
of law. A legislative change such as the one pro-
posed in this Bill cannot ever be a licence to kill.
My concern is that the emotive nature of an
encounter with a trespasser or an intruder, with
what might be perceived by the occupier to be a
criminal intent, could, as I have said, have the
effect of rendering a person incapable of properly
assessing his or her response and a tragedy of
serious proportions might then ensue.

I also have concerns about situations which
may not be as clear as the types of scenarios I
have been discussing. I am thinking of circum-
stance where the status of a person visiting a
premises is unclear. Perhaps someone who is con-
sidered to be an uninvited guest at a house for a
social occasion or a situation where a caller to a
house appears to be a trespasser but may in fact
have a legitimate reason for being there. It would
be a serious msicarriage of justice were such a
person to be injured and have no recourse to the
civil law for damages.

With regard to the Fine Gael Bill introduced in
the other House, it excused anybody from any
sub-lethal damage they did to anybody who was
trespassing on their premises.

Mr. B. Hayes: Trespassers.

Mr. M. McDowell: Yes. That would include a
child coming in to steal from a person’s orchard.

Mr. B. Hayes: That is crackers. The Minister
was found out on that argument before.

An Leas-Chathaoirleach: Allow the Minister to
continue without interruption.

Mr. B. Hayes: The Minister should not repeat
it.

Mr. Cummins: Even members of the Minister’s
profession could not take up that one.

Mr. M. McDowell: I listened carefully to
Senator Cummins and I do not see why Senator
Brian Hayes cannot listen to me.
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Mr. B. Hayes: The Minister made that argu-
ment before and he was found out on it.

Mr. M. McDowell: May I finish? Deputy Brian
Hayes keeps interrupting me.

An Leas-Chathaoirleach: Allow the Minister to
continue without interruption.

Mr. M. McDowell: If one excused all violence
used on all trespassers in every circumstance, one
would be saying that in the case of a child who
came into a back garden to steal apples at whom
a major stone could be thrown as a result of
which he or she could have a broken neck or arm
no liability would apply.

Mr. B. Hayes: That could be addressed by
changing the definition on Committee Stage.

Mr. M. McDowell: The Deputy did not propose
changing the definition when it mattered.
Senators should bear these kinds of situations in
mind.

I will deal with the Government’s intentions in
this regard. Senator Cummins’s was very
interested to hear about them.

Mr. Cummins: Very much so.

Mr. M. McDowell: I intend in the next few days
to put before the Government a Criminal Law
(Defence of Life and Property) Bill. In that con-
text, I intend to produce a six sectioned Bill which
will deal with the issues that have been raised
here.

Mr. Cummins: Where is the position of this Bill
in the context of the Bill before us?

Mr. M. McDowell: I will tell the Senator that.
The Government Bill will have extensive defini-
tions of dwellings, curtilages, arrestable offences,
harm, property and the like. It will also deal with
the meaning of the use of force and will describe
what is and is not a use of force and when a threat
of force can be reasonable even though the actual
use of force might not be. It will also deal with
justifiable use of force for protections of personal
property and for prevention of crime. It will set
out grounds for defence and the scope of the
legislation. It will set out, similar to Senator
Morrissey’s Bill, where the provisions of this Bill
apply, although not in every circumstances as
provided in the Fine Gael Bill. No civil liability
shall apply to a person in respect of injury arising
from his or her actions in relation to a trespasser
whose has entered the dwelling or curtilage with
criminal intent. Those are the provisions of the
scheme on which the Government is currently
working. I hope the Bill will be brought to
Cabinet in the very near future and that it will
be approved.

This leaves the question, what we will do with
Senator Morrissey’s Bill. Given that it is conson-

ant with the Government’s proposals, I am happy
to say that the Government decided at its meeting
the other day that it would not oppose it.

Mr. Brennan: Hear, hear.

Mr. Cummins: It is a farce in any event.

Mr. B. Hayes: We waited long enough to have
this debate and I am delighted that finally
Senator Morrissey, with the support of at least
some of his colleagues, decided to introduce this
Bill to debate this matter.

People who are viewing this debate will not be
fooled by this political charade that the Minister
for Justice, Equality and Law Reform and his col-
leagues in Cabinet have been involved in for the
past 18 months or so. They realise that the leader
of my party, Deputy Kenny, raised this issue in
the face of great opposition from the Minister and
his colleagues in Government.

Mr. Cummins: Hear, hear.

Mr. B. Hayes: He was attacked——

Mr. Cummins: ——right, left and centre.

Mr. B. Hayes: Yes, right, left and centre for
daring to suggest that we should change the law
on this area. He was attacked in the Dáil when he
brought forward his Private Members’ Bill. The
Government, having voted it down for the most
spurious reasons, when it could have tabled
amendments to change the definitions on Com-
mittee Stage, has now, I suspect, with the guiding
hand of the Tánaiste and Minister for Justice,
Equality and Law Reform and some of his
officials helped Senator Morrissey to produce this
Bill last year.

Mr. Cummins: He was on the road to
Damascus.

Mr. B. Hayes: I congratulate Senators
Morrissey and Brennan on their excellent reading
of their speeches into the record. I would like to
send them to my five year old to teach her how
diction should be properly formed and words
should be announced. It was excellent stuff; they
should keep it up.

People outside this House will realise what has
gone on. They will realise it is a sham. The
Government had an opportunity some time ago
to do something about this, to move forward with
the Fine Gael Bill and right the wrong in a con-
sidered and measured way but it failed to do that.

I wish to record the scurrilous and totally
unfounded view that Senator Morrissey read into
the record in respect of the 1997 legislation
brought forward by myself and my colleagues. It
is interesting to note that when the 1997 legis-
lation was introduced none of the arguments put
forward by the Senators opposite were put for-
ward at that stage.
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Mr. Cummins: That is typical.

Mr. B. Hayes: The Tánaiste and Minister for
Justice, Equality and Law Reform, who I believe
was a Deputy at that time in 1997, did not bring
forward amending legislation or identify the great
deficiencies we are now led to believe character-
ised the 1997 legislation. If one speaks to any
practising lawyer in this town, he or she will tell
one that the great advantage of the 1997 legis-
lation, particularly in respect of assault and bat-
tery, was that it brought about a clear under-
standing of what the penalties were. Up to that
point we were simply winging it on case law. In
fairness to the then Minister for Justice, Nora
Owen, she codified the law; she made it clear
what the penalties were in respect of assault and
battery, something which has not been done
previously.

Mr. Cummins: There was little co-operation
from the other side.

Mr. B. Hayes: If we had more co-operation
from them at that stage they could have even
improved it.

Having effectively binned Senator Morrissey’s
legislation the Minister said that the Government,
some 12 months later, will bring forward its legis-
lation on this area. Any fair-minded person will
see the constant flip-flopping of the Minister on
this issue. They will acknowledge, beyond doubt,
the responsible position taken by my party in the
other House in respect of our Bill and that the
careful consideration given to that initiative at
that stage will result in some measure of legal
change. We welcome that. The Law Reform
Commission’s report states beyond doubt that
this is an area in respect of which the law must
be changed and that it needs to be changed by the
introduction of legislation, which we attempted to
introduce last year. As I said at that time, there
was no reason for the then Government not to
accept that Bill on Second Stage, proceed to
Committee Stage and make amendments thereto.

Mr. Cummins: They showed political
cowardice.

Mr. Hayes: Exactly, it was political cowardice.
It was found out not only on this but on many
other issues. We need to think long and hard in
terms of the rebalancing the position. We want to
make it clear that where an intruder trespasses on
an individual’s property, absolute rights are given
to the property owner in respect of what he or
she can do. Those rights are well subscribed to in
the Constitution. The notion that people auto-
matically have to withdraw from that situation is
one that most people would not countenance.

We need to examine the issue of curtilage
which is covered in Senator Morrissey’s Bill. Hav-
ing encountered an intruder who is attempting to
rob an individual’s home, do we want to encour-

age that individual to run the intruder out of his
or her house and down the street? This is an issue
that merits debate.

Senator Morrissey dealt with the question of a
licence to kill, to which the Minister also referred.
We must get the rebalancing of this issue right.
There is an opportunity to do that in this House.
We have no difficulty in letting Senator
Morrissey’s Bill go forward to Committee Stage,
something with which the Government seems to
have a difficulty.

Mr. M. McDowell: We do not.

Mr. B. Hayes: In effect it is binning it and intro-
ducing its own Bill.

Mr. M. McDowell: On a point of order, the
Senator seems to have misunderstood me.

Mr. B. Hayes: On a point of order, the Minister
has no standing in this House. He cannot make a
point of order here. The only people who can
make points of order are the 60 Senators of
Seanad Éireann. The Minister cannot make a
point of order; he has absolutely no standing
here. He is here at our invitation. He has no
rights to make points of order, good bad or indif-
ferent. I am surprised he does not know that.

Mr. M. McDowell: I told the Chair and the
House that we intend to allow the Bill to proceed
to Committee Stage.

Mr. B. Hayes: Let us do it tomorrow morning.
What about the Minister’s Bill? What will happen
to that?

People looking at this will see that the Govern-
ment has once again been caught out on an issue
our party first raised. The people know where the
truth lies in this case and they know all the about-
turns for which the Minister and his colleagues
are famous. This is just another one of them and
we will be happy to articulate that to the people
in the next 12 weeks.

Mr. Kett: I welcome the Minister to the House.
I am glad to be in the back row because I am
missing all the bullets here.

I compliment Senator Morrissey on bringing
this Bill forward and for the thought, effort and
energy he has put into it. The purpose of the Bill
is to amend civil and criminal law to allow for the
use of justifiable force in the face of an intruder
who enters a person’s home with criminal intent,
without having to show whether he or she took
the opportunity to retreat in the face of that
intruder. It is a very sensitive and emotional issue,
but most of us are of the view that the balance
must be struck in favour of the house owner.
Equally, we must be careful to ensure the laws
we enact are proportionate.

Burglaries are a feature of all states and we are
no different to that. Burglaries in Ireland have
increased dramatically over the years. We are
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told that there is now an average of 3.5 burglaries
per hour in Ireland and a property is robbed
every 15 minutes. Each year, 30,000 burglaries
occur, of which 21,000 occur in ordinary
households.

Mr. Cummins: That is a great advertisement for
this Government.

An Leas-Chathaoirleach: Senator Kett, with-
out interruption.

Mr. Kett: People have been murdered while
asleep in their homes and children have been ter-
rified, with traumatic psychological con-
sequences. That emphasises the seriousness of the
situation and is the reason we need to develop
our legislation to protect those people. I compli-
ment Senator Morrissey for doing that.

Almost 60 home owners will be burgled every
day. Most of us know people who have experi-
enced the trauma of having to deal with the bur-
glary of their homes. Between 2004 and 2005,
approximately \59 million was stolen from
people’s homes, which is something we need to
deal with. When the influential Law Reform
Commission deliberated on the issue, it also
shifted the balance in favour of the citizen. It
stated that someone defending his or her home
should no longer be expected to retreat in the
face of attack. The law-abiding members of the
public, who find themselves in these terrifying
situations through no fault of their own deserve
whatever we legislators can provide to protect
them in their time of need.

I know this is an emotional statement, but I
find it difficult to consider giving any rights to
an individual who breaks into a person’s home,
terrifies the person’s family and expects the law
of the land to allow him the same rights as the
people he is terrifying. I know that the Minister
must protect all citizens equally in law, but it is
hard to take when we must legislate for individ-
uals such as this.

Before I came to the House, a colleague of
mine was talking to me about a relation of his
whose business was robbed. He caught up with
the guy who robbed it, who told him to do his
best. He said that he may go to jail, but that he
would be out in six months and he would deal
with my colleague’s relation. We do not want a
battlefield scenario in which tit for tat actions
occur. We must always be mindful of how we
legislate in this respect.

I am concerned about old and vulnerable
people in isolated areas. The stress and fear of
hearing someone enter the home must be some-
thing to behold. The sense of isolation and fear
must be unbelievable. These vulnerable individ-
uals could easily die of a heart attack without the
intruder ever laying a hand on them. If someone
rushes to confront an intruder who then fell, hit
his head and died, that person could be convicted

of murder under the current legislation. That is
outrageous.

There was a time when if I heard someone in
my house, I would go downstairs to confront the
individual with or without a weapon, but not any-
more. Nowadays, we are dealing with a different
type of intruder, one who is filled with drugs and
who has long since forgotten the idea of fear. He
could carry a knife or some other weapon and
he might think nothing of hitting or killing the
occupier. I would do what the Garda Sı́ochána
suggests we should do, which is take the family
into one room and make as much noise and turn
on as many lights as possible so that the intruder
or intruders might be frightened. However, I am
not sure if intruders on drugs would be frightened
and take flight.

The underlying element to all this is the drugs
problem. Without doubt, they are a major con-
tributor to the number of robberies that take
place. It is a debate for another forum, but it
impacts on much of the legislation that comes
through the House. I read in a newspaper last
week that two out of five youngsters between the
ages of 12 and 15 had experienced or dabbled in
drugs of one kind or another. We see what we
are up against.

6 o’clock

The Garda Sı́ochána has a major role to play
in this. It is an important feature of good policing
to have a garda in the community. The reserve

force will play a major part in step-
ping into the breach. From my 16
years’ experience on Dublin City

Council, the community garda was a person with
whom members of the community could always
deal. He was the person people could go to with
their problems. Community gardaı́ were very
important for those areas in which they worked.
The unfortunate thing is that they were never left
long enough in the role. They either did not like
their job or they got promoted and moved along
as there was no real promotion within the com-
munity garda structure. The Minister mentioned
that he was looking at the idea of giving status
within the force to community garda. If com-
munity gardaı́ can be retained in a place where
they can develop real relationships with com-
munities and the organisations within them, we
can kill off the potential for the existence of indi-
viduals that find their way into people’s homes.

I compliment Senator Morrissey on bringing
this Bill before the House. I support anything that
endeavours to protect vulnerable people in
society. If this is the way forward, I welcome that.

Mr. J. Walsh: I support the tenor of the Bill
and compliment Senators Morrissey and Brennan
on presenting it to the House. We are fortunate
that a number of Private Members’ Bills have
come before the House in recent times. This is a
tribute to Members and the work they put into
preparing Bills on matters of import.

I was watching the debate on the monitor and
noticed how Opposition Members were getting
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exercised about what goes on in the other House.
The work that goes on in the Dáil should stay
there and should not be debated here. There is
no need for that. What we do stands on its merits.
In general, courtesy is shown to us and I have not
heard any great criticism in the lower House of
what goes on here.

The Bill is important for many reasons. Senator
Morrissey outlined the high profile case which
underlines many aspects of it and alluded to the
sad consequences for all parties involved in that
case, which was a tragedy for those involved, for
the area and for the family that lost a father. It is
important that the law recognises the right of
people to take reasonable and proportionate
defensive measures for themselves and their
families. However, if people overreact, they must
be held to account. Among a small section of the
community there is total disregard for the rights
of other people, their property, their lives and
safety. When I was growing up it was traditionally
held that a man’s home was his castle and that if
anybody trespassed with malicious intent or hit
somebody on his own property, it was far more
serious than if it happened in public areas. There
is much common sense to that approach. As a
consequence, I welcome much that is in the Bill.

The Minister said the Government intends
bringing forward more comprehensive legislation
that will embrace these issues and he should be
complimented on that. It is easy for the Oppo-
sition to be critical when it does not have to
deliver anything other than criticism. Opposition
Members are like hurlers on the ditch and their
comments are generally retrospective. The
benefit of hindsight is great.

Senator Kett alluded to and complimented
Senator Morrissey on a particular aspect of the
Bill, namely, that its provisions would also be
taken into account in civil cases. This is relevant
considering how litigious society has become. For
example, in a case in the United States, an
intruder getting through a skylight injured him-
self and subsequently brought a multi-million dol-
lar claim against the owners of the property for
compensation. This is a ludicrous situation. If a
person perpetrates a crime on others, he or she
must accept the consequences may be severe. The
law should not be on the side of the perpetrator
in civil cases no more than it should be in a crimi-
nal case.

I am sure that all sides of the House subscribe
to the sentiments expressed in the Bill. The mess-
age must be made clear that people have rights.
Prudence will dictate that people do not overre-
act. People realise that where a criminal element
is involved an overreaction could have severe
consequences. Reaction must be proportionate.
The legislation must include provision that where
a crime has been committed and the criminal sub-
sequently finds himself before the courts, the vic-
tim’s rights will be taken into account.

I compliment Senators Morrissey and Brennan
on the Bill. It is a milestone for the Seanad to
have a Bill that will not be opposed in the House.

Mr. O’Toole: I welcome the Minister to the
House and the opportunity to say a few words on
the legislation. I am glad this discussion is taking
place some months after a case that was a major
media event. I compliment Senators Morrissey
and Brennan on bringing forward the Bill. It is
useful to have debate on the issue. Having looked
at the proposed Government Bill, I prefer the
definitions in it on first reading. However, the
issue now is the need to debate the subject and
come to a conclusion on it.

Speaking as somebody who has been burgled
on many occasions, I always felt clear about what
the law was. I believed that in defence of myself
or my family, I would be entitled to use appro-
priate or enough force. Without going into the
details of the recent highlighted case, I think the
court saw it as, perhaps, two assaults and that this
is what led to some confusion about the issue. In
terms of rights, people have a right to defend
themselves and their property.

I was at a meeting and did not hear the presen-
tation on this Bill, but I think the definition in the
Bill providing “that the act or acts alleged took
place in or in the curtilage of a dwelling” is very
loose. I agree we must have the definition, but
it is not the defence I would want. The defence
outlined in the meaning of the use of force in the
proposed heads of Bill is closer to what I would
like in terms of getting the balance between
rights, the right to life and the right to protection
of property.

People have an absolute right to protect them-
selves and their families. They also have a right
to protect their property using appropriate and
reasonable force. We need to get away from the
extremes of both points of view. Some people say
if somebody comes towards them, they will shoot,
while other people feel no force at all should be
used. In terms of the debate on the issue, people
should be reassured that under the current legis-
lation they are not proscribed from defending
themselves. Rather, it may be that the burden of
proof needs to be lessened. This is what I believe
the Minister is trying to do in the proposed heads
of Bill he has circulated. I would welcome that
and believe it will assure people.

Having been burgled, even while in my house,
and having discussed the issue with legal people
afterwards, I am aware of the view that a person
can use appropriate force to repel somebody
from entering his house, on the basis of defence
of home and homestead. Similarly, in rural
Ireland where every house once had a shotgun,
the rural hob lawyer held that if a person shot
someone facing him, there was a possibility of
mounting a defence, but if one shot someone in
the back or when he or she was running away, a
defence would not be so possible. These are the
kind of guidelines we grew up with and people
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understood they could appropriately repel some-
body making a forcible entry into their property
and that they could use the defence that they
were being attacked and felt their life was at risk.
The phrase in the Minister’s proposed heads of
Bill, that the person “threatens violence”, which
while probably hard to prove, gives an example
of what is involved here.

The defence is being in fear of one’s life. In the
high profile case mentioned, my view is that it
was the fact the person was completely terrorised
by what might happen to him that drove him to
take a life. I will not go into the rights and wrongs
of that situation. No doubt the psychological state
of that person at that time must be understood,
and anybody who has ever experienced a sense
of violation — in my own case, even just minor
burglaries — would understand that it is sig-
nificant.

Sometimes people living on their own who go
through such ordeals do not recover. Recently I
was in a nursing home where somebody told me
the reason she was there was that she had been
burgled and could not sleep easy in her home. I
listened on the radio during the week to another
person in her late 70s on a related topic and she
had moved from the house in which she had lived
all her life into a nearby town out of fear of being
on her own because she had been burgled. The
Minister can see what we are getting at here. We
must give people reassurance.

The Bill is timely and useful. The defence of
life or property is what the Bill sets out to do, and
I support that. People should be entitled to take
whatever measures are necessary. The way that is
being done in the Minister’s proposal is a cleaner
and more acceptable one, and to that extent, the
people would want to know that we are dealing
with this issue in a way that balances all the rights
of people.

I have raised this question with civil liberties
groups. I have asked them to articulate clearly
what they believe is the law and what it should
be, and what are the rights. Although people can
huff and puff, when it comes down to it there are
not that many differences when they speak of
what they want to do and it is a matter of finding
the means. The Bill is the start of the process and
perhaps the Minister’s proposal is the finish of it.
I welcome the discussion and welcome the oppor-
tunity to speak to it. I wish the Government well
in bringing forward its proposals.

Ms O’Rourke: I also welcome the Bill and I
thank my colleagues, Senators Morrissey and
Brennan, for bringing it forward and giving us the
opportunity to speak on it. I understand it was
published prior to the much vaunted Fine Gael
Bill, which we heard about earlier.

Mr. Cummins: We were speaking about it at
the Ard-Fheis last year. We submitted our policy
and then it was launched.

Acting Chairman (Mr. J. Walsh): Senator
O’Rourke without interruption.

Ms O’Rourke: Fine Gael might be talking
about it, but they did not produce anything.
Senator Cummins’ arguments were fine, but I was
concerned at the rather childish behaviour of
another Senator on his party’s benches, partic-
ularly where the views of people who have spent
time and effort in compiling and bringing forward
a Bill were derided, laughed at and compared to
those of his five year old son. We do not go on
like that here and I found that quite demeaning.

This is an issue, whether we like it or not, that
is in every householder’s mind throughout this
country. I live alone and reading it has frightened
the wits out of me. There is a strong case to be
made for many of the points which are in the Bill,
and I read the Minister’s speech carefully too. It
is clear that this is part of an ongoing debate on
defence of one’s property and of one’s body and
rights. In that debate, this Bill is playing a useful
role.

I note the Minister stated that when he debated
the Fine Gael Bill in the other House, he found
parts of it proper and right and would seek to
implement them at some future date in a Bill of
his own. That was interesting and accommodating
of him. I note that he pointed up, in particular,
the areas where he found that Bill wanting, as I
am sure some of the areas of this one may well
be wanting, or perhaps scant, in consideration.
This Bill is part of that body of work which has
been built up on this important topic.

I found myself very torn on the case of the man
in the west which got significant coverage some
months ago. Of course one felt sorry for the man
who was absolutely petrified at what was hap-
pening to him, but one does not follow a person
down a lane and shoot in the back. I would take
grave exception to that, which is a consequence
of what happened.

This is a good Bill. This is a good Seanad in
which there have been many Private Members’
Bills brought forward and accepted. We are
meant to be a scrutinising, reviewing and an
innovative Chamber, and this is innovation on the
part of Members who decided to do something
about a relevant issue which is dominant in most
people’s minds. It is completely unnecessary to
deride anyone in this Chamber for having the
intelligence to bring forward a Bill. I am happy
my colleagues have brought forward the Bill and
that the Government has seen fit to give it due
consideration. No doubt many of the points in it
will make their way into a more comprehensive
Bill which the Minister will bring forward in due
course.

Burglaries, break-ins and ravages are not new
crimes. I would imagine they are as old as time,
but the wish to defend one’s property and be in
command of where one lives, what one owns and
where one spends one’s time is also as old as time,
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and is a primitive urge. That people feel like that
should be welcomed.

While we are in favour of and welcome the Bill,
I do not know what will be the next move with it.
I am glad to be part of a Government team in
this House which has brought the Bill forward. I
hope the Minister will follow up on his faith in it
and that his faith will find evidence in the pro-
visions of the Bill he brings forwards.

Dr. Mansergh: I welcome the Bill and the
initiative behind it, and I compliment Senator
Morrissey on it. I was astounded by the political
petulance——

Ms O’Rourke: Childishness.

Dr. Mansergh: ——that greeted this initiative
which I found difficult to reconcile with the dig-
nity of this House. There is no such thing as pol-
itical patents on good ideas. Good ideas, even
when put forward first by a particular politician
or party, do not belong exclusively then to that
person or party. If they are good ideas they will
gather support from many different sources and
of course if they are bad ones, they will be aban-
doned even by the people who put them forward.

It is a good principle that Members of this
House, both on the Government and Opposition
side, are free to put forward legislative proposals.
It is important to protect that principle and
people should not be derided for so doing even
if, as in this case, the person putting the Bill for-
ward is a member of the same party as the
Tánaiste and Minister for Justice, Equality and
Law Reform.

The background to this matter was the tragic
Nally affair. People living alone, especially in the
countryside, are or may feel particularly vulner-
able. The affair had all the ingredients — a
farmer, living in isolation, land, a member of the
Traveller community. That there may have been
unreasonable provocation and intimidation does
not justify overreaction, but this legislation and
the Minister’s draft heads of a Bill illustrate how
extraordinarily difficult it is to cover all the pos-
sible circumstances in an area of this kind where
there are unlikely to be outside witnesses or third
parties. They also demonstrate how difficult it is,
even when the law is settled, for judges to arrive
at the right, balanced conclusion on the cir-
cumstances.

I am glad the Minister said in his response that
juries are given the option of rejecting a plea of
legitimate defence where they are satisfied it was
unreasonable not to retreat. This might not apply
in all circumstances but, as the Minister said, it
preserves the principle of conflict avoidance in
circumstances where that is possible. Much
though we may admire those who take defence
into their own hands, be it in the home or during
a bank raid, it is better to avoid conflict in most
cases, if possible. We should not give any
impression otherwise.

I accept the point that it is justified for people
to engage in self-defence. How many people do
we know who secretly keep a poker behind their
bedroom or kitchen doors or, in certain circum-
stances, a shotgun? If one brings down a poker
on the head of an intruder, one does not intend
to kill him, but there is a slight risk that it will be
the effect. Intruders should be perfectly clear that
they are not entering a harm-free zone and they
may get injured, or worse. Perhaps they should
contemplate this before they intrude in the first
place. The law should not be over-protective of
intruders although it must reprove any excessive
or gratuitous use of force.

This issue requires more detailed legislation,
such as the legislation the Minister is proposing.
I appreciate that we are not discussing primarily
the heads of the Minister’s Bill but I will refer to
one point. Under head four, there is no defence
if the person in question knows the force is used
against a member of An Garda Sı́ochána acting
in the course of his or her duty, or a person assist-
ing such a member. This should apply to all public
officials. In this regard, one should bear in mind
the slightly comic example of the advertisements
showing a television licence inspector appearing
in a person’s yard. Is the inspector not entitled to
protection also?

Circumstances involving certain public officials,
such as agricultural inspectors, entering one’s
land can be emotionally fraught and therefore
legislation should be very clear as to when public
officials may enter property legitimately. While
welcoming Senator Morrissey’s initiative, I take
the Minister’s central point that very detailed and
carefully drafted legislation is required. Even
then, much discretion will have to be exercised by
judges, who will have to make fine judgments on
the circumstances of particular cases.

I very much welcome this discussion because it
is important to everyone.

Mr. Morrissey: I thank the Minister for
attending for the duration of this debate. I men-
tioned to Senator Cummins that we were both
Munster people and that we would try to keep
the ball on the ground during the debate. I did
not believe, however, that Fine Gael would pull
on the man because it could not get to the ball. I
regret that some Fine Gael Senators have tried to
do so tonight.

I welcome the comments of all the Senators
and the support of the Fianna Fáil Senators,
particularly Senator Mansergh, who said good
ideas cannot be patented by any one party. One’s
disclosure of good ideas does not give others the
right to get prickly, as Senator Brian Hayes has
sought to do.

I agree there is much more to be considered in
respect of the Bill. Senator Cummins asked what
the Government is doing about the matter but I
am sure he was surprised that the Minister, when
summing up, showed us the heads of his pro-
posed Bill.
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Mr. Cummins: He shot down the Senator’s Bill.

Mr. Morrissey: He said last summer, when a
Fine Gael Bill on this matter was being discussed
in the other House, that its serious defects——

Mr. Cummins: The Senator’s party is in power
for ten years.

Mr. Morrissey: ——were such that it would
permit serious assault without criminal remedy.

Mr. Cummins: The Government side wants the
murderers and all included.

Mr. Morrissey: The Fine Gael Bill limits its
effects to the domestic dwelling.

Ms O’Rourke: The curtilage.

Mr. Morrissey: It provides no protection in the
case of manslaughter. In the course of this debate
we have seen that there are cases where the curti-
lage of a person’s house should be taken into
account. The Law Reform Commission’s report
made a strong case for this and highlighted a
pointed difference between self-defence in
general and self-defence by a person on his own
property.

Consider the split-second decisions people
make during an intrusion. If an intruder entered
one’s house and there were an altercation
resulting in his death, although one did not intend
to kill him, the fact that the intruder was on one’s
property with criminal intent should entitle one
to invoke some law in one’s defence. This is what
we are trying to do. If one sees somebody outside
one’s front door breaking into one’s car, for
example, one should be entitled to use some form
of self-defence.

Mr. Cummins: That is also curtilage.

Mr. Morrissey: It certainly is.

Mr. Cummins: It is on the public highway.

Mr. Morrissey: I am delighted the notes on the
heads of the Minister’s proposed Bill state dis-
cussion would have to take place on the limi-
tations in this regard.

Mr. Cummins: The public highway is the curti-
lage in that case.

Mr. Morrissey: My Bill tries to tilt the law in
favour of the homeowner against the intruder.

Mr. Cummins: That is what we all want.

Mr. Morrissey: Senator Mansergh stated that
an intruder should not interpret the property of
others as a harm-free zone.

This Bill was introduced some 12 months ago.
I am delighted we are now on Second Stage and

that it can proceed to Committee Stage with the
agreement of the House, as indicated by the
Opposition. I am equally pleased the Minister has
proposed a Bill to address the defence of life and
property, which Bill has Government support and
will be published in the coming weeks. We will
take it from there on Committee Stage in terms
of taking the better part of both Bills for our dis-
cussions. The original intention behind the intro-
duction of this Bill was to tilt the law in favour of
the home owner and address the discrepancies in
the law as it stands.

Mr. Cummins: That is what we all want.

Mr. Morrissey: The Bill also has regard for the
inviolable nature of the home and one’s property.
We are all aware this is a problem for urban as
well as rural Ireland. When this Bill is eventually
passed, people living in isolated communities will
have a better defence than they currently do if
intruders come onto their property. However, we
are not saying one can beat the daylights out of
somebody, which the Fine Gael Bill would allow.

Mr. Cummins: Not at all. Senator Morrissey
should stick to his own Bill while he is on solid
ground.

Mr. Morrissey: We are saying it is necessary to
establish criminal intent on the part of the
intruder.

Mr. Cummins: The Senator should speak about
his own Bill without referring to ours.

Mr. Morrissey: That is the major difference
between the Bills. I welcome the debate that has
taken place tonight and thank Senators for their
support.

Acting Chairman: Is it agreed that the Bill be
now read a second time?

Mr. Cummins: We will not be hypocritical in
opposing it.

Question put and agreed to.

Sitting suspended at 6.30 p.m. and resumed at
7.15 p.m.

National Oil Reserves Agency Bill 2006: Second
Stage.

Question proposed: “That the Bill be now read
a Second Time.”

Minister of State at the Department of Agri-
culture and Food (Mr. B. Smith): Molaim an Bille
um an Ghnı́omhaireacht Chúltaca Ola Náisiúnta
don Teach. I am pleased to have the opportunity
to present the National Oil Reserves Agency Bill
to the House. This Bill, which was initiated in the



681 National Oil Reserves Agency Bill 2006: 28 February 2007. Second Stage 682

Dáil in June 2006, is an important part of the
Government’s energy agenda.

The Government’s Green Paper on energy
policy, Towards a Sustainable Energy Future for
Ireland, has set out the framework for national
energy policy for the medium to long term. The
policy proposals to be set out in the forthcoming
White Paper will be informed by projections in
respect of growth in energy demand and related
economic and demographic trends, as well as the
requirements to ensure sustainability and security
of energy supplies and fuel diversity.

In addition to work under way on the develop-
ment of the Green Paper on energy policy as a
White Paper, the Energy (Miscellaneous
Provisions) Act 2006 was enacted at the end of
December. The Act has expanded the functions
of the Commission for Energy Regulation, CER,
the independent statutory body responsible for
regulating and overseeing the liberalisation of
Ireland’s electricity and natural gas sectors. Earl-
ier this afternoon, this House considered the
Electricity Regulation (Amendment) (Single
Electricity Market) Bill 2006 and is due to con-
sider Report and Final Stages of this Bill tomor-
row. This Bill will be an important step in the
delivery of the single electricity market that will
contribute to a more secure and cost efficient
service for all customers.

A detailed explanatory memorandum has been
published that provides a synopsis of the pro-
visions of this Bill as initiated. While the Bill has
undergone some changes in the course of its pass-
age through the Dáil, these changes have not
been fundamental. Amendments to the Bill by
Dáil Éireann have resulted in the insertion of
three new sections — sections 49, 57 and 62 —
which were introduced with the objective of
strengthening the Bill.

The Bill has a number of strands which I will
outline. It will establish the National Oil Reserves
Agency, NORA, as a stand alone non-commer-
cial State body under the aegis of the Department
with responsibility for the maintenance of stra-
tegic supplies of oil in line with the State’s oil
stockholding obligations to the European Union
and the International Energy Agency, IEA. It
will transfer the Irish National Petroleum Cor-
poration’s shareholding in the National Oil
Reserves Agency to the Minister for Communi-
cations, Marine and Natural Resources and will
provide for the continued operation of the agency
as a private limited company under the Compan-
ies Acts. It will provide for the continued oper-
ation of a variable levy on disposals of petroleum
products to be imposed on oil companies and oil
consumers. Such a levy has operated since 1995
under the European Communities (Minimum
Stocks of Petroleum Oils) Regulations 1995. It
will make provision for the furnishing to the
Minister of regular returns in respect of oil pur-
chases, sales, consumption, imports and exports
by oil companies, oil consumers and the National
Oil Reserves Agency and will provide for moni-

toring of compliance with its provisions and the
application of penalties in the event of non-
compliance.

Before discussing the detailed provisions of the
Bill, I wish to outline the background to the
National Oil Reserves Agency, which was set up
in 1995 as a subsidiary of the Irish National Pet-
roleum Corporation. Arising from its member-
ship of the European Union and the International
Energy Agency, Ireland has obligations to main-
tain levels of national oil stocks. At present, it
must maintain 90 days of previous year consump-
tion under the EU system and 90 days of previous
year net imports under the IEA system.

Prior to 1995, the oil companies in Ireland were
obliged to meet a substantial portion of these oil
stockholding obligations. This system proved
unsatisfactory and, under the European Com-
munities (Minimum Stocks of Petroleum Oil)
Regulations 1995, responsibility for the mainten-
ance of strategic stockholding was vested in the
National Oil Reserves Agency. For pragmatic
reasons, the agency was established as a subsidi-
ary of the INPC. Since 1995 NORA has acted as
the agent of the Minister for Communications,
Marine and Natural Resources with the function
of arranging for the holding of strategic oil stocks
at a level determined, at least annually, by the
Minister.

The period since 1995 has coincided with the
emergence of the Celtic tiger and the phenom-
enal increase in the country’s oil consumption.
This increase has impacted on the volumes of
strategic stocks required to meet the 90 days obli-
gation of the IEA and the EU. On 1 December
2006 Ireland’s oil stock reserves were estimated
at 129 days, well in excess of the 90 days obli-
gation. With the disposal of the Bantry oil ter-
minal and the Whitegate refinery in July 2001,
NORA is the sole remaining subsidiary of the
INPC. The INPC has no operational capacity and
its current activities are limited to its rights and
obligations arising from the sale and purchase
agreement attaching to the 2001 transaction and
meeting requirements under company law arising
from its role as parent company to NORA. It is
against this background that the Government
agreed the agency should be established as an
independent body under the aegis of the Minister
for Communications, Marine and Natural
Resources, continuing to have responsibility for
the maintenance of emergency oil reserves. The
Bill provides that the INPC shareholding in
NORA will be transferred to the Minister and the
agency will continue to operate as a private lim-
ited company under the Companies Acts. On
enactment of the Bill, therefore, NORA will no
longer be a subsidiary of the INPC.

I will refer to the main provisions of the legis-
lation in more detail. Part 2 provides for the
transfer to the Minister of the share owned by the
INPC in NORA. By means of a ministerial order,
a share transfer day will be appointed as the day
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on which the INPC transfers the share owned by
it in NORA to the Minister.

Part 3, which includes sections 7 to 31, inclus-
ive, provides for the continuation of the agency
as a limited company subject to the provisions of
the Companies Acts. Provision is also made for
wide-ranging corporate governance provisions.
The principal functions and powers of NORA are
set out in section 8. These include the mainten-
ance of oil stocks, the provision of advice to the
Minister on matters relating to the holding of oil
stocks, the collection of a levy on petroleum
products and the provision of advisory and tech-
nical assistance. The agency will have powers to
acquire, hold, store, import, export, transport and
exchange oil and it will also have powers to con-
struct, acquire, maintain, operate and develop
works, plant, storage tanks and pipelines for hold-
ing and transporting oil stocks. These provisions
are necessary for the ongoing successful imple-
mentation by NORA of its oil stockholding
responsibilities. Part 3 also makes provision for a
company memorandum and articles of associ-
ation, for alterations thereto and for the appoint-
ment of a board of directors of six persons. Pro-
visions have been included in regard to the
submission of strategy statements by the agency
to the Minister, the drawing up of a code of con-
duct by the agency, the appointment of a chief
executive by the directors, the setting out of CEO
functions and the appointment of staff.

Since its establishment in 1995 the agency has
been funded by a combination of a levy on oil
companies and oil consumers on disposals of pet-
roleum products and by commercial borrowings
from financial institutions. It is proposed that this
situation will continue. The legislative proposals
regarding borrowing by NORA, set out in
sections 26 and 27, propose an aggregate bor-
rowing threshold of \1 billion, a figure which
takes account of sustained high oil prices of
recent years. NORA avails of commercial bor-
rowings to fund the purchase of oil. Obligations
regarding the submission of annual reports and
accounts by the agency are provided for in
sections 28 and 29. Section 31 provides that the
NORA CEO may be examined by committees of
the Houses of the Oireachtas on expenditure by
the agency.

Part 4 sets out provisions relating to the main-
tenance of oil stocks by the agency. As a member
of the IEA, Ireland is required to maintain emer-
gency oil stocks equivalent to at least 90 days of
net imports in the previous year. The EU imposes
a similar requirement based on consumption.
Section 32 provides that the agency shall maintain
a level of oil stocks to comply with Ireland’s
stockholding obligations, or such higher level as
the Minister may specify. Ireland meets its EU
and IEA obligations through a combination of
wholly owned stocks held in Ireland by NORA
and industry-major oil consumers; wholly owned
stocks held by NORA in other EU member states

under cover of bilateral agreements; and oil stock
“tickets” where NORA has entered into short-
term commercial contracts — either in Ireland or
in EU member states where a bilateral oil stock-
holding agreement has been concluded — with an
option to purchase, in emergency circumstances,
during the period of the contract.

Sections 32 and 33 provide that NORA may
enter into contracts with third parties to hold
stocks on its behalf either within the State or out-
side the State in accordance with a bilateral
agreement. The facility to hold stocks under
cover of bilateral agreements stems from EU
stockholding legislation. A member state may
hold stocks in the territory of another member
state, subject to a bilateral oil stockholding agree-
ment being in place between the respective states.
Under such agreements, the host country guaran-
tees that it will not oppose the transfer of the oil
in question to Ireland in the event of an emer-
gency. Section 34 obliges the Minister to decide
what volumes of oil stocks are to be maintained
to meet international obligations and requires
that the Minister must keep the agency informed
as to the volume of oil stocks it must maintain.

Section 35 provides for the issue of ministerial
directions authorising the agency to release oil
stocks in, for example, a case of major interrup-
tion in oil supplies. There would be no question
of Ireland or any other oil consuming country
attempting to deal on its own with such an inter-
ruption. If such a crisis were to occur, the
response, including the release of emergency
stocks and the identification of alternative
sources of supplies, would take place primarily
within the framework of the formal emergency
regime developed and maintained by the IEA.
This framework acknowledges that the manage-
ment of major oil supply disruptions requires an
international response.

Part 5 outlines provisions relating to the
NORA levy on disposals of petroleum products.
One of the key strands of the legisaltion is to
provide for the continued operation of a variable
levy on disposals of petroleum products by oil
companies and oil consumers. The levy, which
funds the holding and storage of oil and other
operating expenses of the agency, is charged at
the rate of 0.476 cent per litre on sales of pet-
roleum products. It is applied to oil companies
that use petrol, kerosene, gasoil and fuel oil for
their own consumption and-or sales of these
products within the State. The levy has remained
unchanged since 1995.

Section 37 provides that expenses of the
National Oil Reserves Agency, which are defined
under section 36, will continue to be funded by
the monthly levy on oil disposals. The National
Oil Reserves Agency will continue to administer
and collect the levy. The agency will also continue
to be funded by borrowings from financial insti-
tutions towards the purchase of National Oil
Reserves Agency owned oil stocks.
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Section 38 provides for exemptions from the
levy. At present oil consumer companies that
hold in excess of 55 days reserves based on their
previous year’s consumption may claim an
exemption from payment of levy. It is a commer-
cial decision for each oil consumer as to whether
it avails of the exemption or pays the levy. In
order to avail of the exemption, an oil consumer
will require dedicated tankage for oil storage over
and above its normal operational requirements.

Section 38(2), as passed by Dáil Éireann, pro-
vides that an oil consumer may claim exemption
from levy on the basis of a contract between an
oil consumer and a third party to hold oil owned
by the oil consumer for the purpose of the con-
sumer claiming an exemption from levy. The
Minister may consider a claim for exemption
from levy provided that, before the contract was
entered into, the contract proposals were submit-
ted to the Minister.

While it is accepted that oil consumers will gen-
erally have adequate storage facilities to allow
them claim an exemption from levy, nevertheless
it is acknowledged that storage problems may
arise from time to time where, for example, a
company must temporarily decommission storage
tanks in order to carry out necessary or unantici-
pated refurbishment works. Therefore, section 38
facilitates oil consumers who find themselves in
this situation and also strengthens the Minister’s
powers in regard to the assessment of appli-
cations by oil consumers for exemption from
levy payment.

Section 39 provides for the issue of monthly
notifications to the agency by the Minister in
regard to the volumes of petroleum products dis-
posed of by each oil company and oil consumer
in the preceding month. Volume assessments will
be based on information provided by the com-
panies or, in the absence of information being
provided by a company, the Department will
provide an estimate.

Section 40 provides for calculation by the Mini-
ster of the amount of levy payable by each oil
company and oil consumer and for notifications
of each company’s liability to the agency. The
levy charged will be based on disposals during
each month and the rate of levy as prescribed by
ministerial regulations. The Department notifies
the agency of the relevant levy amounts payable
by each company and the agency invoices the
companies accordingly under section 41.

Section 41 provides that monthly notices be
provided by the National Oil Reserves Agency to
oil companies and oil consumers advising them as
to the volumes of petroleum products disposed
of, the rate of the levy, the amount of the levy
due, the date by which the levy should be paid
and any exemptions from levy payment. Section
42 provides for the charging of interest on levy
not received by due date, while section 43 pro-
vides for the recovery by the agency, through the
courts, of unpaid levy.

Section 44 provides for the making of regu-
lations by the Minister relating to the levy. Regu-
lations may be made in regard to a range of
matters, including the rate of levy to be charged,

the volume of products to be held by an oil con-
sumer in order to claim an exemption from levy,
the keeping of records by oil companies and oil
consumers, the times at which levy payment
becomes due and the rate of interest on unpaid
levy. The section provides that if the prescribed
rate of levy is varied, the new rate of levy will
take effect three months after the making of a
ministerial order.

Part 6, which encompasses sections 45 to 51,
relates to enforcement provisions. Provisions are
proposed to provide for inspection and monitor-
ing of the premises of oil companies and major
oil consumers. These provisions include the
appointment of authorised officers, the powers of
authorised officers and the issue of search
warrants.

Section 49, as passed by Dáil Éireann, obliges
authorised officers to report certain matters. The
section provides that an authorised officer who,
while in the course of an audit of an oil company
or an oil consumer or while operating under a
search warrant, forms the opinion that an activity
is being carried out at a premises which is either
not in compliance with a regulatory provision or
the officer considers that there is a risk to the
health and safety of the employees is obliged to
report the matter to the appropriate authority.
Examples of “appropriate authority” include the
Garda Sı́ochána, the Health and Safety Auth-
ority, the local authority and the Revenue Com-
missioners. A regulatory provision includes any
provision made under legislation concerning the
protection of employees, the protection of the
environment or the regulation of planning and
development.

The offences provision under section 50 pro-
vides, inter alia, that a person is guilty of an
offence if he or she obstructs an authorised
officer in the exercise of a power conferred under
section 47; fails to comply with a direction of an
authorised officer under section 47(1)(c) or (e);
fails to comply with section 62 (4)(b); alters
records that the person has been required to
produce; gives false information to an authorised
officer; or impersonates an authorised officer.

Part 7 provides for amendments to relevant
legislation and for revocation of the 1995 regu-
lations. Sections 52 to 54, inclusive, provide for
amendments to sections 7, 8 and 9 of the Irish
National Petroleum Corporation Act 2001 to
allow the transfer of the assets of the Irish
National Petroleum Corporation to the National
Oil Reserves Agency; and release of the Irish
National Petroleum Corporation from its obli-
gation to repay to the Minister any moneys that
might be paid out by the INPC under the pro-
visions of the ministerial guarantee pursuant to
the sale and purchase agreement relating to the
2001 sale of Whitegate refinery and the Bantry
terminal; and the alteration of the memorandum
and articles of the Irish National Petroleum Cor-
poration to reflect the provisions of the National
Oil Reserves Agency legislation.

Section 55 provides for an amendment to the
Freedom of Information Act to provide that
NORA will come within the scope of the Free-
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dom of Information Act. Section 56 revokes the
European Communities (Minimum Stocks of Pet-
roleum Oils) Regulations 1995 as the provisions
of these regulations will become redundant after
the Bill is enacted.

Part 8 provides for miscellaneous provisions
relating to the making of ministerial regulations
and orders, the prosecution of offences, penalties
and the giving of notices. Section 57, which was
agreed on Report Stage in Dáil Éireann, will
allow regulations to be made under the National
Oil Reserves Agency Act to give effect to amend-
ing legislation of the European Communities in
so far as such legislation relates to oil stockhold-
ing. The absence of this type of provision in the
National Oil Reserves Agency Bill would require
an amendment to the National Oil Reserves
Agency Act in order to give effect to any future
European Union legislation relating to oil
stockholding.

Ireland’s obligations to the European Union
and the International Energy Agency require the
provision of monthly returns relating to oil
imports, exports and consumption, together with
details of oil stocks held by the National Oil
Reserves Agency. These returns allow the EU
and the International Energy Agency to monitor
both oil usage and member countries’ compliance
with oil stockholding obligations.

Section 59 provides that the Minister may
make regulations requiring oil companies and oil
consumers to make written returns within specific
timeframes. The proposals in regard to data pro-
vision do not include obligations on companies
over and above obligations currently imposed.

I draw the attention of Senators to section 62,
as agreed on Report Stage in the Dáil. This
section relates to bilateral oil stocks held in the
State on behalf of another member state and to
oil stocks also held in the State on the National
Oil Reserves Agency’s behalf. The provision sets
out criteria to be applied in regard to applications
to the Minister to hold oil stocks in the State on
behalf of another member state. Oil companies
and oil consumers will be obliged to submit con-
tract proposals to the Minister in advance of
entering into any contract arrangement. The
definition of “contract proposals” provides clarity
in regard to the information to be submitted by
companies to the Minister.

In order to ensure that the approval of bilateral
contracts should not weaken Ireland’s stockhold-
ing position, subsection (2) provides that the
Minister, before deciding on a bilateral stock-
holding proposal, will have regard to the level of
Ireland’s national oil reserves and the availability
of adequate stockholding facilities in the State for
the purposes of meeting the State’s stockholding
obligations.

With regard to contracts between NORA and
oil companies to store oil in the State on the
agency’s behalf, the section provides that such oil
may not be drawn upon or replenished without
the prior consent of the agency. The House will
note that an offence provision has been created
under section 50 of the Bill whereby it will be

an offence if a person draws upon or replenishes
stocks of the National Oil Reserves Agency with-
out its prior consent.

The objective of strengthening the Minister’s
position in regard to the approval of bilateral
stockholding contracts and of NORA’s position
in regard to the holding of stocks in the State on
its behalf, has been met through the amendment
of the Bill to include this provision.

On a general note, I hope the foregoing gives
Senators a reasonable summary of the policies
underpinning the Bill. The Minister is confident
that the provisions of the Bill will have benefits
for Ireland in terms of affording maximum pro-
tection in the event of a significant oil supply
disruption.

The Minister of State at the Department of
Communications, Marine and Natural Resources,
Deputy John Browne, will be glad to provide any
further information required by Senators to facili-
tate the early enactment of the Bill. I hope the
Bill will be progressed into law at the earliest
opportunity.

Mr. Browne: I welcome the Minister of State
and his officials to the House. I will deputise for
Senator Finucane who cannot be here.

Fine Gael welcomes this Bill. However, we
note it was originally mooted for October 2004.
It ironic to have an energy Bill which is already
three years behind schedule. The Bill seeks to
establish the National Oil Reserves Agency as a
stand alone non-commercial State body under the
aegis of the Minister with responsibility for the
maintenance of strategic supplies of oil in line
with the State’s oil stockholding obligations to the
EU and the International Energy Agency. It also
seeks to transfer the Irish National Petroleum
Corporation shareholding in NORA to the Mini-
ster for Communications, Marine and Natural
Resources; to provide for a variable levy on dis-
posals of petroleum products to be imposed on
oil companies and oil consumers; to make pro-
vision for the furnishing to the Minister of regular
returns regarding oil purchases, sales, consump-
tion, imports and exports by oil companies, oil
consumers and NORA; to provide for monitoring
of compliance with provisions for the application
of penalties in the event of failure by oil compan-
ies and oil consumers to comply with provisions;
and to revoke the European Communities
(Minimum Stocks of Petroleum Oils) Regu-
lations 1995.

This a structural Bill designed to put the
National Oil Reserves Agency on a sound foot-
ing. Fine Gael has no problem with the Bill itself.
However, as with the Energy (Miscellaneous
Provisions) Bill 2006 it is astounding in the midst
of a serious energy crisis that we are faced with
such a dearth of meaningful proposals from the
Government in this area.

At present, Ireland fulfils its EU commitments
to the holding by NORA of up to 108 days of oil
reserves. The Minister of State mentioned 129
days in his speech. While this is as it should be, it
should be noted only 38 days supply is wholly
owned by NORA. It might be worth considering
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increasing the share owned by NORA in the
event of a major international emergency. We are
a rich nation but we are very vulnerable when it
comes to oil and fuel. It is important that we can
afford to improve the mix in order that we are
less reliant on industry-held stocks.

Bio-fuels have the potential to provide major
benefits to our farmers, environment and econ-
omy. I am extremely annoyed and angry with the
Government, not because of the closure of the
sugar beet industry, which I feel was inevitable
but which could have been kept operational for
at least one more year, but because the Govern-
ment let down everyone badly by failing to
develop the sugar beet industry into a bio-fuel
industry. It is clear this could have been done and
that we are vulnerable as an island nation with no
natural oil reserves. We failed to develop this
area, even though special funding was available
from the EU towards such activity.

Many European states began the process of
kick-starting the bio-fuel industry by using set-
aside land for the growing of bio-fuel crops. It is
interesting to note that in the US, President Bush
and the Republicans now take seriously climate
change. This presents a unique opportunity for
us. If I am correct, approximately 20 million
tonnes of maize are exported from the US at
present and it is felt this will stop if the US further
develops its bio-fuel industry. This will present an
opportunity for us. We must take stock of what
is happening not only here and in Europe but also
consider the impact of the US example and the
opportunities it will present to us.

Irish agricultural land offers a huge potential to
develop alternative energy crops. At present, the
greatest potential for Irish crops in this industry
lies in the development of bio-diesel and bio-
ethanol not least because production is already
under way, albeit on a small scale. We must focus
on developing this area as a priority. The immedi-
ate focus must be on developing the process of
fuel blending. Essentially, this involves blending
standard motoring diesel with rapeseed oil to
produce bio-diesel and petrol with bioethanol.

To be fair to the Government, the smoking ban
was a major success as was the plastic bag tax
because they were implemented throughout the
country. We can discuss bio-fuel until we are blue
in the face, but until every petrol station has bio-
fuel readily available, consumers will not be able
to switch. This is where we can take a leading
role. We can follow on from the example of the
smoking ban and the plastic bag tax where the
Government was successful. I urge the Minister
of State to seriously consider this.

Included in the Fine Gael proposals in this area
are the removal of all excise duties on bio-fuels
produced from renewable energy crops and the
establishment of grants for producer groups
which would consist of up to 50% of the cost of
establishing the group, to a maximum of \300,000
per group. We must have a public competition for
the establishment and operation of a number of
bio-fuel processing plants strategically located in
a selected number of locations. We would require
capital start-up grants for these processing plants

which would enable them to become established
and begin viable processing operations. We
would also require greater links with inter-
national bio-fuel processors and fuel suppliers
and the relevant Departments, particularly the
Departments of Transport and Agriculture and
Food.

Fine Gael recently launched a policy docu-
ment, Energy for the Future. This includes pro-
posals for the reform of the VRT system, the
necessity for blended fuel and the requirement
for all public transport vehicles and public service
vehicles to convert where practical and feasible
to forms of bio-fuels. The Taoiseach’s recent
announcement was welcome but much more
remains to be done.

Fine Gael believes if the correct steps are taken
now we can deliver real change in the short term
through lower carbon dioxide emissions and in
the long term by reaching a generation capacity
of 33% of our electricity needs within 20 years.
We cannot and must not concentrate on long-
term 20 or 50 year targets to the detriment of
immediate action to reduce CO2 levels now. It has
become increasingly evident that apart from
higher oil and energy costs, this country is partic-
ularly vulnerable when it comes to storage facili-
ties for oil or gas. Hence, the recent need to intro-
duce the National Oil Reserves Agency Bill
without detail.

Regardless of continued political instability in
energy producing countries such as those in the
Middle East, the Government should take on
board the Fine Gael energy policy and incorpor-
ate it in the national plan. This would put in place
energy conservation such as vehicle labelling,
development of bio-fuels, home heat con-
servation through insulation, the use of alterna-
tives, a major plan to develop the alternative
energy industry and the necessary back-up to
guarantee security of supply. Such a move would
not only conserve and replace energy and
develop the energy sector but would also draw
public attention to the necessity of taking such
steps involving both industrial and domestic
customers who rely heavily on reliable energy
sources.

I hope to obtain planning permission shortly to
build my own house. I am keenly aware of the
various energy sources available. What comes
across loud and clear is the need to insulate the
house properly in the first place. We can speak
about energy this evening, but unless we have in
place systems and standards to ensure houses are
properly insulated, we will draw on more and
more energy. The Government has failed
miserably in this regard.

When I was canvassing on Sunday, I had grave
difficulty in hearing doorbells ringing in older
houses because of insulation and double glazed
windows. I knocked on doors in a brand new
estate in Carlow and I may as well have been
knocking on paper walls. I could hear the door-
bell with crystal clarity when I rang, as well as a
dog barking inside. I thought to myself afterwards
that the houses could not be built to the standard
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they should be in terms of heat and noise
insulation.

This Government has failed to look after citi-
zens buying property. I do not envy people buy-
ing property in Dublin and I wonder how many
terraced or semi-detached properties have proper
walls between neighbours. This has significant
implications for heat loss, etc.

It is time the Department for the Environment,
Heritage and Local Government and the Depart-
ment of Communications, Marine and Natural
Resources worked together to enhance further
the grants available to people for building new
houses and insulating existing houses. The build-
ing standards in the 1970s and 1980s were cer-
tainly not what they should have been and we
must learn from that. We all have a role to play
and when we build a house. It should require very
little energy. The key word in this is “insulation”.

I wish to ask the Minister about VAT on fuel
bills. Every day we are being crippled despite talk
of a low-tax economy. I discovered today that
more than \600 million was taken in last year in
VAT on gas, ESB and telecommunications. We
should consider the area and reduce the amount
of VAT payable to help consumers who are
being crippled.

I was amazed to learn from the Minister of
State’s speech that we have 129 days of oil
reserves, which is welcome. It is amazing that
whenever oil prices increase, they go up immedi-
ately at the petrol pumps but when they go down,
there can be a few extra days or weeks before
the consumer gets the benefit. The Government
should monitor and pursue this issue. This begs
the question why, if we have so much in reserve,
and I presume petrol companies in this country
buy in bulk, there is an immediate increase when
the price of oil goes up and a slow decrease when
its cost goes down.

Mr. Kenneally: I welcome the Minister of State,
Deputy Michael Ahern, to the House. I also wel-
come the Bill before the House which focuses on
the security of our supply of oil, the life blood of
economic life in any country today. I can think of
no other substance whose loss would have such a
profound effect on the workings of this planet
and we, in common with just about every other
country in the world, are entirely dependent on a
steady, guaranteed supply of oil. If I were to be
flippant about it I would suggest that it is oil
which really makes the world go round, and
Ireland with it.

A guaranteed supply of oil is vital for the
development of the economy and, in so far as it
is possible, we should maintain our oil reserves to
a prudent level. Most Members of this House will
remember the oil shortages of 1973 and 1979,
caused not by a visible diminution of the oil
reserves of the Middle East but by a refusal of
the oil states there to pump enough oil from the
ground to meet world needs.

The 1973 shortage was caused by an embargo
as a direct result of the Yom Kippur war between
Israel and Egypt and we got squashed between

the two factions. The result was alarming across
the world, with people no longer able to drive
their cars with the same freedom as heretofore
and economic activity threatened across the
board. It was the first time there had been a fuel
shortage since the Second World War and people
did not like it. There were long lines of motorists
at the petrol pumps queuing for the precious
petrol, with negative consequences.

First, many were away from their work because
filling stations were open for only a few hours a
day and there was consequent loss of pro-
ductivity. Second, as a result of the long queues,
engines were left running for long periods with
consequent loss of fuel. There was a feeling of
doom and gloom over the country and an air of
general insecurity. It was pointless even for
Governments to try to promise action, much less
an increase in the availability of petrol. We just
had to sit there and take the punishment.

The point is that our economy, while depen-
dent on oil even then, was not a fraction of what
it is now. A serious oil shortage, for whatever
reason, be it a political act, a sense that world
supplies are running out, or the result of conflict,
would be disastrous, not only for Ireland but for
the entire world trade.

This was not an energy shortage per se. There
was no shortage of any type of energy except that
derived from petroleum and there was no real
shortage of petroleum, just that those who pro-
vided it had decided they were not being paid
enough for it. It is tempting to blame the oil sup-
pliers of the Middle East for their greed, but they
were only doing what any businessmen would
have done and what most unprincipled busi-
nessmen would have done a lot sooner.

The result was that the price of a gallon of
petrol jumped by 150%, which bit deep into the
economy. The only benefit may have been that it
made us aware of the limitations of the supply of
petroleum and brought us a new consciousness of
the realities of energy limitations. However, we
have not done much different in the meantime.

Like every other developing country, we have
become very dependent on oil and gas and we
must ask ourselves if those sources of energy will
always exist in sufficient quantity to serve our
needs. We must begin to pursue and develop
other sources of energy and there is no point in
waiting until supplies of oil and gas begin to run
out in earnest or become unavailable through
political instability, natural disaster or other
crisis.

We have seen such things happen in the past
and paid the price through greatly inflated energy
bills. We must start now on the practical develop-
ment and further research of solar energy, wind
and wave power and hydro sources. We should
pursue an active programme of developing alter-
native forms of fuel in our transport fleet,
especially biomass and ethanol.

Between 1990 and 2004, there was a large
increase in oil imports to this country and, in that
same period, the cost of oil rose from $15 a barrel
to approximately $65 currently. It has even been
higher in recent months and the Iran crisis and
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the possibility of US military action against that
country will not help to stabilise prices, except at
an exorbitant level.

There is no reason to believe the price of oil
on the international markets or at the pumps will
drop significantly in the near future. In the past,
the OPEC countries increased output to stabilise
the price of oil on the world market, but this in
turn has its own dangers in the faster reduction of
reserves, which will also help to hasten a scarcity.
There was great uncertainty at that stage, some-
thing which we cannot afford to see happen
again. We live in a most uncertain age.

I know the National Oil Reserves Agency is
responsible for maintaining emergency oil stocks
in Ireland and Irish stocks held in other EU states
under bilateral agreement. Under these agree-
ments, the host country agrees that it will not
oppose the transfer of the oil in question to
Ireland in the event of an emergency. This is fine
in theory and in the easy-going peaceful times of
today, but we should face the possibility that if
there were to be a worldwide shortage, and econ-
omies and national survival depend on oil sup-
plies, it may well be a case of every country for
itself and the principle of “What I have, I hold”
may well come to the fore.

There is nothing like being totally independent,
as any farmer will say, for regardless of how
friendly and helpful neighbours are, there is
always some obligation when a machine, fodder
or other item is loaned. In times of crisis, it is
better to be independent and have it oneself, and
this is what I want to see in this country. Quite
simply, how can we guarantee the holding state
will release whatever is being held in that country
for us? If the country has a problem, the natural
instinct will be to keep it. When the time comes,
will our agreements hold up? In times of crisis,
principles can go out the window and practicalit-
ies take over. We might well ask where this oil
will be stored. Will it be in the UK, elsewhere in
Europe or even in western Europe?

We have seen in recent years and months how
Russia more or less held its neighbours to ransom
by not releasing gas supplies until they were vir-
tually on their knees. We do not want to be that
dependent or that vulnerable to pressure or
blackmail. Storage will have to be near this coun-
try and within the control of governments which
will guarantee release of our stocks when
required.

8 o’clock

Do we not have sufficient oil capacity our-
selves, and should we provide further capacity
within our jurisdiction, perhaps on an uninhabi-

ted island? It strikes me that even if
we were to store crude oil, the
chances of getting it back in a crisis

situation after it has been refined abroad may be
rather slim. Do we have the refining capability
to produce petrol from crude oil and should we
provide or extend it? I have no doubt that the
Minister of State will clarify these matters
through the course of the debate.

Under section 23, a member of a local auth-
ority who becomes a director of the National Oil

Reserves Agency would need to stand down from
office. I am somewhat puzzled by this because
that member would have been democratically
elected to administer public affairs. I could
understand more readily if the director were a
Member of the Oireachtas or a Member of the
European Parliament because NORA will report
to both bodies and there could be a conflict of
interests.

The right of a local authority member to sit on
certain agencies has been curtailed by several
recent Acts. It is a provision with which I am
uncomfortable. It would appear that public rep-
resentatives are being penalised for being elected
and I am asking the Minister of State to re-exam-
ine this provision. Such people are appointed to
bodies such as NORA because they have expert-
ise in a particular area and it would be unwise to
lose that expertise if a member needed to resign
or forgo membership of the board. I am not in
agreement with the principle that members of
local authorities should not be included in any of
these agencies or boards.

It is important to fund research into the practi-
calities and provision of other forms of energy in
Ireland, such as hydroelectric, wind, biomass,
solar energy, etc. These have worked well else-
where and we have an abundance of wind and
wave power that no other European country has.

Waterford City Council is providing an afford-
able housing scheme in Ballygunner where the
houses have not yet been allocated. Solar panels
have been installed in a number of houses for
heating purposes and I commend the council on
leading the way in this respect. After some time,
further information on the usefulness and econ-
omic viability of such energy generation will
become available and local authorities and, per-
haps, those in the private sector might follow suit.
I look forward to the day when solar energy
panels or some other simple, but as yet unheard
of, technology will be incorporated in every
house to reduce the overall demand on public
energy supplies. Not that long ago, double glazing
was non-existent or installed in only the more
expensive and upmarket houses. Now, it is stan-
dard practice in virtually every house being con-
structed or refurbished.

This and other initiatives would go towards a
reduction of our dependence on oil and I com-
mend the Government on providing grants
towards the provision of wood chip and other
alternative energy boilers in houses. There may
be some difficulty in providing the burning
material for these systems in sufficient quantities,
which is a sure sign of growth in the market, but
the market will react to ensure an adequate sup-
ply in due course.

I welcome the Taoiseach’s statement last week-
end to the effect that he would like to ease plan-
ning regulations for the provision of solar panels
and turbines in houses to generate electricity.
Currently, a small wind turbine on the side of a
house needs planning permission, but encourag-
ing this kind of innovation among new house pro-
viders would add to a growing independence
from the use of oil and other fossil fuels with
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consequent benefits for our environment and
balance of payments. However, the planning pro-
cess must be simplified and made more user-
friendly. It seems odd that the provision of a sat-
ellite dish on the side of a house does not need
planning permission while a smaller wind turbine,
which would be far more productive, does. I wel-
come that the Taoiseach made this practical
suggestion and I hope it will be implemented in
the not too distant future.

I regret that we are not making full use of our
railways and that, through our history, they have
been under-utilised. This may have been justified
in the economically slow decades after the found-
ation of the State, but we are well into our second
decade of unprecedented growth and production.
There have been 15 years of expansion in the
demand for consumer goods and it has been
necessary to transport them around the country
primarily by road. We must take more transport
vehicles off the road. The port tunnel initiative
was an excellent venture and, when fully facili-
tated, will further ease traffic congestion with
greater fuel efficiency. Trains would be even
more fuel efficient and CIE must be encouraged
to be more proactive in looking to expand its
freight business because even our limited rail net-
work has the potential to take a significant
number of vehicles off the roads. The develop-
ment of any element of our rail transport system,
whether freight or passenger, to attract more
users has the same potential and we must work
more diligently in that direction.

The Bill is a bold and far-sighted measure and
deals with a subject which is vital to our national
interest. I commend it to the House.

Ms O’Meara: I welcome the Minister of State
to the House to discuss this important legislation
which gives statutory effect to the establishment
of the National Oil Reserves Agency. No one has
difficulty with the Bill in principle and it has been
passed by the Dáil. The Labour Party welcomes
the statutory underpinning of NORA, which is
long overdue. It started life in the Dáil before the
2006 summer recess and was discussed consider-
ably. I am sure it will not take long to pass
through this House.

As speakers have stated, providing NORA
with statutory underpinning is important because
everyone knows how dependent our country is on
oil. That consumption per capita increased by
more than 50% between 1990 and 2002 is notable
and is in line with economic expansion and a
great level of economic activity. Oil is the most
significant element of our dependency, account-
ing for more than 55% of our total primary
energy requirement in 2004. As Senator
Kenneally pointed out, we must examine alterna-
tives. We do not need to be told that the world’s
oil production will peak. When that will be is a
matter of some discussion and dispute.

As an economy with a significant energy
requirement, we must examine our responsibility
under the Kyoto Agreement, especially the man-
ner in which we are overdependent on unsus-

tainable energy sources, including oil, which has
a considerable impact in terms of global warming.
We have a responsibility, but the Government is
not living up to it.

How quickly the context and conversation have
changed is notable. Everyone knows that we must
move away from our oil dependency. As there is
a public will to do so, I appeal to the Government
to build on that will in a better way than it has
done. We must reduce our emissions, make our
contribution to a safer world, recognise the dan-
gers posed by an accelerated rate of global warm-
ing and allow people to use alternatives. I do not
disagree with Senator Kenneally’s suggestions.

I am a member of the Joint Committee on
Communications, Marine and Natural Resources,
at which a presentation was made by a Dutch
expert two years ago or more. He claimed that
our capacity for wind energy is so great that we
could, if we managed it properly, be in a position
to export it from this country. Think about how
that would even further transform the level of
national wealth. Ireland could be selling energy
to our neighbours and into the European grid. It
must be asked why we are not doing this. We
would become as rich, in those terms, as oil pro-
ducing countries have been for years. Further-
more, wind as a resource will never run out.

I should like to know why we are not
developing wind energy at a greater level than we
are currently. I come from a constituency where
one has not to drive too far to see turbines and I
have no difficulty with them. We should also be
developing the capacity for offshore wind energy.

I am sure research has been done on the poten-
tial downsides to wind energy, in other words
storage, in the context of Ireland being connected
to the European grid. We know that oil will ulti-
mately run out. Before that point is reached,
however, supply could be problematic, given that
in many cases it must be sourced from some of
the world’s more unstable regions. The level of
production available on world markets is not
something we can control. Given the upward
price variations in oil in recent years and our
dependency on it, it would be irresponsible not to
look for alternatives and ways in which to reduce
this dependency. In terms of the heating of homes
and buildings there are many options available
such as solar energy, wood chip and ways of tap-
ping into the earth’s natural energy through pip-
ing. Energy may be tapped low underneath a
house simply by piping. All of these initiatives
involve sustainable sources of energy. Bio-etha-
nol has been mentioned as well. None of these
solutions will solve our energy problems on their
own, but taken together in an overall strategy,
their potential as alternatives must be
accelerated.

I have mentioned emissions, carbon tax, the
footprint question, all new terms that we have
become familiar with only recently. People ask
me all the time why new houses are not required
to have solar panels. They ask why developers are
not required to ensure that houses are meeting
the standards necessary for fuel consumption to
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be at the most efficient and effective levels. We
are simply not doing enough in that regard.

We also face a major issue with regard to our
carbon tax responsibilities. Much of that, strictly
speaking, is not the concern of this legislation,
nonetheless I welcome the opportunity to raise
these matters. We need a comprehensive strategy
for developing alternatives. We need an effective
and speedy strategy to reduce our dependence on
oil. We not only know that oil will run out, but it
is a non-sustainable resource and as such, contrib-
utes to global warming. We have responsibilities
to the future, not only in environmental but econ-
omic terms, to manage a rapidly changing
situation.

Dr. Mansergh: I welcome this legislation. I
have some knowledge of its pre-history. In the
late 1970s I was working on the energy section in
the Department of Foreign Affairs with the then
Department of Industry and Commerce and I
have a clear recollection of all the discussions that
were going on, with the EEC and more partic-
ularly, the International Energy Agency, IEA,
about the holding of reserves. Ireland was hit, as
were other countries, by the second international
oil crisis. Other speakers have evoked spectacles
of the long queues, shortages and enormous price
rises which seriously disrupted the economy.
People are apt to give political explanations of
our difficulties in the 1970s and 1980s and these
are valid enough, up to a point. However, it was
the background of the enormous increase in the
price of oil that created difficulties for all the
western economies. The international recession
that hit after the second oil crisis, in 1980, was
very deep. It lasted a good deal longer in Ireland
than in most other countries. None of us is in any
doubt about the importance of measures that will
help to cushion us, to a degree, against the rep-
etition of those circumstances.

Taking a 25 year perspective, undoubtedly all
countries have reduced somewhat what was then
an acute dependence on imported oil. There has
been a recognition of the need to diversify
sources of energy, a matter that is preoccupying
us as well. For a period the Government in the
late 1970s established the Irish National Pet-
roleum Corporation, INPC. It required one of the
most inspired pieces of State body acquisition,
the Whitegate oil refinery. This was started by the
outgoing Fine Gael-Labour Party coalition and
completed by the incoming Fianna Fáil Govern-
ment in the spring of 1982. Even though a levy
had to be imposed we were buying some degree
of security of supply. There was also the Whiddy
Island oil terminal, where some of the reserves
were stored. As time passed we found we could
have pragmatic arrangements whereby reserves
for which particular countries were responsible
could be held abroad.

We are not without occasional distant rumbles
of thunder when it comes to energy supply, with
politically motivated interruptions to gas supplies
from Russia and other countries in eastern
Europe, where the control of pipelines is mostly
from Moscow. In the event, the temptation for

the Kremlin to use some of its potential political
clout is virtually irresistible, at least in the local
areas.

There is also the political stand-off in terms of
the Iraq war which severely disrupted supplies
from what had been one of the most important oil
producers in the Middle East, apart from Saudi
Arabia. There is also the political situation vis-à-
vis Iran. We certainly hope President Bush’s
assurances that war will not break out there prove
correct. Were conflict to break out, especially
between the West and Iran, oil supplies could be
highly disrupted. We certainly are not out of the
woods.

I would be much happier if we were able to do
more and that it was within our power to increase
our security of supply. I am not referring to oil.
The prolonged and continued stand-off over the
Corrib gas field is not in the national interest. I
hope that situation will be resolved. Perhaps on
the other side of a general election, regardless of
how it goes, it may be easier to resolve it. In the
run-up to a general election, agitation on matters
by various groups tends to increase.

The country needs those gas supplies, not
because they would be available at a cheaper
price than the world gas price, because that would
not make economic sense, as we discovered with
the Kinsale gas field and other forms of subsi-
dised gas which were used for a period when
employment was much less readily available and
much more needed than today, but primarily
from a security of supply point of view. While the
initial stages of the project in terms of public
relations and consultation with the local com-
munity left a great deal to be desired, many
extraneous matters were brought into the issue.
While safety considerations are legitimate
matters for local groups to be concerned about
and protest about, national energy policy is not a
matter for groups to exercise obstruction.
National energy policy is a matter for the
Government and the Oireachtas.

I do not have much sympathy with what seems
to be 1970s style national resource socialist think-
ing, the type of thinking that inspired decisions
taken when Justin Keating was the Minister in
charge of energy in the mid-1970s. We have
moved on from that and more than 30 years have
passed since then. Nobody expects that oil and
gas supplies in this country, even if we have more
of them than we suspect, will make us a wealthy
nation. I remember writing papers in 1979 or 1980
on the political and economic consequences of
oil-gas finds, which was an interesting exercise.
Ireland has not turned out to be, and clearly will
not be, a second Norway in terms of abundance
of supply. We have managed to make significant
progress in terms of prosperity through entirely
different routes.

Energy is still important and the high cost of it
is one of the threats in terms of the challenges to
our competitiveness and continued prosperity.
Oil will not be black or Spanish gold that some-
how transforms the country. Any thinking based
on that is fallacious.
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We still need to pay attention and attribute
importance to having in place a proper energy
conservation policy. I accept there is such a policy
and initiatives to encourage it but we need to
keep working on that. The Taoiseach, at the
recent Ógra Fianna Fáil conference in Galway,
made a number of energy related environmental
proposals, which I hope the next Government
will implement.

I very much support this necessary Bill. It is
important but it will only take us so far. Our
security of energy supply relies on much more
than energy policy, important though that is. It
also relies on how international politics and diplo-
macy are conducted. It is important that we
reduce the energy intensity of our economy.

Mr. Bannon: I welcome the Minister of State
to the House. I also welcome the opportunity to
speak on this important Bill. Since the Second
Stage debate on it in the other House last June,
much has changed on the energy, environmental
and agricultural fronts in regard to alternative
energy. My party has made considerable strides
to fill the gap left by Government’s inaction on
this issue.

This Bill allows us the chance to discuss the
issue with which it is supposed to deal, namely,
the availability of vital fuel supplies in a rapidly
changing world. Our perspective today is
dramatically different from even six months ago
when this Bill was first debated, and it was recog-
nised that alternative sources of energy to oil
must be utilised.

If our economy continues to grow at its current
rate, and it is to be hoped it will, demand for oil
and various forms of energy will see a similar
growth. It is up to us to ensure we opt for renew-
able energy alternatives in every case possible,
which would dramatically reduce the impact in
terms of the importation of fuels into this econ-
omy with the related economic and environmen-
tal cost. As an island, we are in a catch-22
situation. We import oil but need it to fuel the
transportation necessary to bring in this essential
fuel. Imports cannot be brought in underground
and require transport by air or sea, increasing
carbon emissions in the pursuit of more emission
causing fuels.

Alarm bells are ringing loudly concerning
climate change here and elsewhere in the world.
Friends of the Earth and other groups spoke on
this issue, which was hotly debated, at a meeting
of a joint committee today. The Government has
been persuaded to give up its passive stance on
this issue and is responding, if somewhat belat-
edly, to the fact that we have one of the highest
levels of greenhouse emissions per head of popu-
lation in the world, exceeded only by the US
and Luxembourg.

The European Commission’s plan to force car
makers to cut the amount of carbon dioxide pro-
duced by their cars to an average figure of 130
g per km by 2012 is welcome, but this 19% cut,
however, is only a step and must be augmented
in Ireland by Fine Gael’s plan to charge heavy

polluting vehicles a higher rate of VRT, a pro-
posal Fianna Fáil completely side-stepped. The
European Commission has taken a vital step in
standing up to producers of big heavy polluting
cars and this cut should do much to tackle green-
house gas emissions across Europe. However, this
figure relates to average output and while there
are many makes of car that already emit less than
130 g of CO2 per kilometre, there are other makes
of large luxury cars producing twice the target
amount.

A carrot and stick approach is needed to con-
front these polluters. In power, Fine Gael will
reduce emissions from vehicles by establishing a
system of energy-efficiency labelling for vehicles
and rewarding those that are awarded a higher
rating with a reduced rate of VRT. Similarly,
vehicles with a lower rate of efficiency will be
penalised with a higher rate of VRT. Fine Gael
published this policy as long ago as November
2005, inviting the Government to adopt the pro-
posal as it is vital carbon dioxide emissions are
cut. Fianna Fáil completely ignored this issue,
blocking Fine Gael’s VRT plan and providing a
12-month window in the last budget for a massive
increase in sales of vehicles that emit huge
amounts of greenhouse gas.

Dr. Mansergh: Cars are taxed according to
their CC level.

Mr. Bannon: Under this Government, Ireland
is already emitting twice its Kyoto obligations and
taxpayers will pay for Government inaction.

The release by the ESB of two sites for the
development of new independent power stations
at Lanesboro, County Longford and
Shannonbridge, County Offaly, have the poten-
tial to provide a much needed injection to the
development of the renewable crop sector in
Ireland, especially in the midlands. These two
new sites have the ability to support local jobs
and the farming community and to put renewable
crops firmly on the agenda. Under an agreement
between the ESB and the Commission for Energy
Regulation, the site of the former Lanesboro and
Shannonbridge power stations will be offered for
sale with immediate effect to independent elec-
tricity generators. This is a very positive develop-
ment and has huge potential to kick start the
development of wood chip fuelled power stations
in the midlands, which would support local
employment in the harvesting and chipping of
crops such as willow.

Dr. Mansergh: Wood chip boilers are manufac-
tured in County Tipperary.

Mr. Bannon: It would also provide local farm-
ers with an alternative cash crop that would sus-
tain rural communities. Wood chip provides a
more sustainable long-term income to farmers
compared with biofuels, which are prone to com-
petition from imports. Therefore, such a policy
would also address Ireland’s vulnerability to
imported oil, gas, coal and biofuels, which in the
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longer term could have an impact on the location
of foreign direct investment in the country.

The failure by the Government to implement
a co-ordinated strategy on renewable energy will
reduce the positive potential impact of the two
new sites. This is because of the contradictory
approach taken by different Departments. For
example, farmers who grow such crops will lose
their REPS and disadvantaged area payments.
This is regrettable because farmers who wish to
grow alternative crops will be denied those pay-
ments. Under the Department of Agriculture and
Food’s scheme for promoting the growing of
renewable energy crops, a local farmer in REPS
would lose \12,000 of existing income by growing
100 acres of such crops. Land in the counties of
Longford, Westmeath, Roscommon and Offaly
would be ideally suited to growing renewable
energy crops such as willow, but it is less
beneficial to grow the crops in these areas due to
the clawback structure being put in place by the
Department. Under the Minister’s scheme, farm-
ers will receive grants to grow elephant grass and
willow. However, if they receive this grant, they
will not be able to draw down their REPS or dis-
advantaged area payments on lands used to
produce energy crops.

It is also imperative that the Government sets
clear targets for the wood energy sector in
Ireland. There are currently no targets in place to
allow for the replacement of imported fossil fuels
with domestic wood energy. Such a strategy is
now urgently required and in tandem with this
the Government must introduce a public service
obligation. The public currently pays a small levy
per unit of electricity which is then used to subsi-
dise Bord na Móna for its peat production, as
peat cannot compete with oil and coal. This levy
is in place as peat is our only indigenous energy
source. Therefore, it is vital to extend this levy to
other indigenous energy sources, such as renew-
able energy. However, as it stands, unlike peat,
renewables are at a commercial disadvantage as
they do not receive support.

If the Government delays addressing the ano-
maly whereby farmers lose part of their current
income supports if they grow renewable energy
crops——

Dr. Mansergh: Does this have any connection
with the Bill under discussion?

Mr. Bannon: ——or if it fails to put wood chip
on the same footing as peat, commercial decisions
will be made by the purchasers of these sites
which may not have the same financial impact for
farming or the local economy. I am delighted the
Minister for Agriculture and Food has responded
to pressure and recently announced an energy
crop scheme with \8 million in funding. This will
provide a boost to hard-pressed farmers and help
to tackle the looming energy crisis. It had seemed
our ideas were falling on deaf ears for some time.

An Leas-Chathaoirleach: The Senator should
conclude.

Mr. Bannon: However, the plan shows a typical
lack of joined-up thinking from the Government,
with the shameful exclusion of REPS farmers
from the scheme.

Dr. Mansergh: Ten out of ten for relevance.

Mr. Bannon: The Government has been very
slow to respond to the increasing energy crisis,
but this is a welcome start to the development
of a renewable energy sector within the farming
industry. Farmers have been deterred from pro-
ducing energy crops due to start-up costs and a
lack of Government incentives, yet once again
there is a closed door for some of our farmers.

An Leas-Chathaoirleach: Senator Bannon
should conclude.

Mr. Bannon: Fine Gael has also addressed
some of these problems and will continue to do
so.

Dr. Mansergh: But not the Bill we are
discussing.

Mr. Bannon: Ireland has an ever-increasing
dependency on imported fuels which at 90%,
compared to an EU average of 50%, is a huge
threat to our economy. The Government needs
to wake up to that threat. I would love to have
more time, because I was hoping to address a
number of issues——

Dr. Mansergh: The Bill, perhaps?

Mr. Bannon: Senator Kenneally stated that we
should utilise our rail service. We are trying to
ensure——

An Leas-Chathaoirleach: I ask the Senator to
conclude. We are out of time.

Mr. Bannon: There are plans to utilise our rail
service, but we have been misled by the Govern-
ment and by Senators in the House on the open-
ing up of the midland railway line between
Mullingar and Athlone.

Minister of State at the Department of
Enterprise, Trade and Employment (Mr. M.
Ahern): I think Senator Bannon took the wrong
railway track.

I thank the Senators for their contributions to
what was an open and wide-ranging discussion. I
know the Minister, Deputy Dempsey, is looking
forward to their assistance in bringing forward
this Bill. It is evident from the debate that there
is widespread support from all Senators for its
provisions. Many interesting views were
expressed on various aspects of energy policy and
I welcome the contribution to the general debate
on this important area. The Minister is looking
forward to early consideration of the Bill on
Committee Stage, with the overall objective of
progressing it to the Statute Book as quickly as
possible.
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Question put and agreed to.

Committee Stage ordered for Tuesday, 6
March 2007.

An Leas-Chathaoirleach: When is it proposed
to sit again?

Mr. Kenneally: On Thursday, 1 March at
10.30 a.m.

Sitting suspended at 8.40 p.m. and resumed at
8.50 p.m.

Adjournment Matters.

————

Traffic Calming Measures.

Mr. Dooley: I welcome the Minister of State to
the House to discuss this important issue. I am
concerned about the level of traffic control in new
and existing housing estates around the country.
My greatest concern is, obviously, for the housing
estates throughout County Clare, but I suppose
the problem exists in every county.

Local authorities are making no effort to
restrict the speed of traffic through estates. Some
older estates have wider roads where cars can
travel at considerable speed. The nature of mod-
ern day living is that houses in many estates are
rented out. The result is that many young people
in their first job live in these houses and have
cars. These people are more carefree and may
have a more careless approach than traditional
householders. Unfortunately, this makes life
extremely difficult for young families living in
these estates. The one positive aspect of older
estates is that back gardens are bigger and people
can let their children play there. However, in
many new developments, following the guidelines
issued by the Department on greater densities,
smaller sites and communal play or green areas,
children must spend more time on the public
roadways of their estates. This has created a
major problem for parents.

We are about to enter the summer period and
children will have no place to play except in these
open public areas, in close proximity to young
men and women who are driving for the first time
and who may have a careless approach. Unfortu-
nately, they create a serious hazard. As a result
many parents will not let their children out and
confine them to small back yards or gardens.

In addition, some councils have not progressed
their play programmes or the provision of play-
grounds. However, I will not get into that now.
My purpose in raising this motion is to seek
assistance from the Department for the provision
of funding to local authorities that will allow them
install speed restricting devices in estates. They
should limit the width of roadways, put in some
kind of chicane that would cause people to slow
down or install speed ramps or bumps. This
requires funding and local authorities need help
in that regard.

For new estates a revision of planning guide-
lines could ensure planning conditions are
changed to ensure all new developments above a
certain size or with roads of a certain length are
required to put speed restrictions in place,
whether by way of traffic islands or other mech-
anisms. I have sought the assistance of both town
and county local authorities in County Clare in
this regard. However, they have refused to put in
speed restricting measures for a variety of reason-
s,mainly funding and the fact that if they put them
in one estate they will have to put them in all
estates.

We must accept there is a problem. We must
deal with the legacy of the existing estates and for
future developments we must change guidelines
to put a condition on builders to install restric-
tions. Developers would, in many cases, be happy
to do this as the cost would be relatively small at
construction stage.

I appeal to the Minister, for the sake of young
children, to ensure the Government continues to
strive for safer roads and give consideration to
these proposals.

Minister of State at the Department of the
Environment, Heritage and Local Government
(Mr. N. Ahern): I thank Senator Dooley for rais-
ing this matter. I accept traffic control is an
important issue which could contribute so much
to the quality of life in residential developments.
Providing homes to people in sustainable com-
munities is at the heart of the Government’s
policy as set out in the new detailed housing
policy statement launched recently. The Govern-
ment’s policy includes a strong focus on building
active and successful communities through qual-
ity housing and is committed to continuing
improvements in the quality of houses and neigh-
bourhoods. Guidance on best practice on plan-
ning new housing developments in urban areas is
set out in the residential density guidelines.

9 o’clock

Recent guidance on the important issue of
traffic calming is contained in the traffic manage-
ment guidelines manual which was issued in 2003

by the Department of Transport and
my Department. The essential points
of these guidelines will be restated in

the Department’s new sustainable residential
development guidelines which will be available in
draft form later this year. The purpose of the
Traffic Management Guidelines manual was to
provide guidance on a variety of issues including
traffic planning, traffic calming and management,
incorporation of speed restraint measures in new
residential designs, and the provision of suitably
designed facilities for public transport users and
for vulnerable road users. It was prepared in line
with national and regional transport strategy
guidelines that promote sustainability and
accessibility through improvement to, and better
management of, the transport system. It was
designed to provide assistance to a wide range of
people including local authority officials, devel-
opers, voluntary organisations and the general
public, and also Departments and their agencies.
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Section C of the manual deals with speed man-
agement and traffic calming. It gives advice on
traffic calming measures, both for existing roads
and new roads. A number of traffic calming
measures are suggested for existing roads, for
example, traffic islands, mini-roundabouts,
chicanes, ramps, speed cushions. Guidance is pro-
vided in respect of the suitability of the various
traffic calming measures for different categories
of roads.

On new areas, however, the guidelines state
that it is possible to constrain speeds without the
need to resort to remedial treatments such as
ramps. Here the opportunity exists to use hori-
zontal alignment constraints backed up by good
urban design to keep speeds low. The careful
positioning of buildings, landscaping and the use
of different materials can help to reinforce the
need to reduce speed and reduce the dominance
of motor vehicles.

A number of further measures are also recom-
mended for new areas. These include entry treat-
ment, shared surfaces, carriageway narrowings
and chicanes, speed reduction bends, speed con-
trol islands, priority junctions and traffic islands.

Traffic calming measures may be funded under
the low cost safety improvement works scheme of
grants, once the roads have been taken in charge
by the local authority. This year the Department
has allocated almost \8 million to local auth-
orities in respect of low cost safety improvement
works on non-national roads. Local authorities
may also use discretionary improvement and
block grants, which are allocated to county
councils and urban authorities, respectively, to
fund such works. This year discretionary
improvement and block grant allocations to local
authorities total almost \41 million.

Senators will be aware that development con-
tributions, which are attached as conditions of
planning permissions, may be spent on a range of
public infrastructure benefiting the development.
The relevant categories of infrastructure include
traffic calming measures.

I am satisfied, therefore, that planning auth-
orities have available detailed guidance on the
provision of traffic control measures in all new
housing developments, and also that they have
adequate funding for such measures in both new
and established areas. The Department keeps the
need for further planning guidelines under
review.

I fully understand the matter raised by Senator
Dooley. Better design can help to reduce many
of the problems before they arise. Considerable
money is coming into many local authorities
through development contributions and council
members should press the officials that there is
no point in hoarding the money and they have
the authority to spend it on items such as those to
which Senator Dooley referred. I thank Senator
Dooley for raising the matter.

Mr. Dooley: I thank the Minister of State. In
particular, the reassuring element here is that the
Traffic Management Guidelines of which he
spoke issued from the Department of Transport

and in many cases may have been taken by local
authorities to refer to village environments or
roads in built up areas rather than to within the
confines of housing estates. The fact that the
Minister of State intends to restate these through
his new sustainable residential development
guidelines will act as a further method of enhanc-
ing in the minds of planners the necessity to
ensure that speed restrictions and the manage-
ment of traffic through estates is adequately
addressed at the planning stage. I would welcome
any further measures he might consider such as
his Department putting conditions on developers
to ensure a traffic safety audit of developments
with more than ten houses as part of the planning
process. We ensure safety audits in environmen-
tal impact statements and in other cases, and it
would be helpful to carry out such audits in
advance of applications being granted permission.

Occupational Injuries Benefits Scheme.

Ms O’Meara: I thank the Cathaoirleach for
allowing me raise this important matter of the
situation faced by a number of former miners in
the Ballingarry, Thurles area. Ballingarry was the
location for coal-mining for a good number of
years. Coal-mining was a strong industry in this
area until it ceased a number of years ago.

During the period when this group of miners
were working in these mines the level of safety
measures which are nowadays taken for granted
did not apply. When one speaks to these men one
sees evidence of the kind of conditions under
which they worked. In some cases, explosions
took place in the unvented underground mines in
which they worked and carbon monoxide was not
able to escape. In some cases, they worked in tun-
nels only 18 inches high.

Not surprisingly, as a result they have been left
with significant and serious health problems some
of which could be described as miner’s lung,
which usually incorporates conditions such as
bronchitis, asthma and emphysema which result
in breathing difficulties. These are progressive
diseases. Other conditions arising from these
miners’ experiences would include tinnitus, for
instance, which is a degree of deafness, and
numbness in the extremities including fingers.

I refer to a group of approximately ten men.
They feel strongly that their pensions are entirely
inadequate and, more importantly, do not recog-
nise the level of disease and suffering from which
they are suffering. Having met a number of the
men involved, it seems extraordinary that it
cannot be recognised that this is a group who
deserve to be compensated for the progressive
nature of their illnesses in some way for what
remains, in some cases possibly a short period, of
their lives.

A number of miners have died, some at a
young age, as a result of the diseases which they
contracted as a result of their work, and this is
not being recognised. They have had a long, as
yet unsuccessful, battle to be properly compen-
sated for the illnesses from which they suffer.
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One of the difficulties they face is that some of
them were assessed a good number of years ago
for the illness and injury suffered, but there is no
possibility of them being reassessed despite the
fact that theirs is a progressive illness account of
which should be taken in what they receive.
These men feel strongly that they have been
abandoned and also that they have been the sub-
ject of broken promises. They have been given
the impression that there is compensation avail-
able to them and one of the matters on which I
seek clarity is what is the Government’s attitude
to this group. The Taoiseach met the group only
a short number of weeks ago in Killinall when he
was in this part of Tipperary.

I ask the Minister to clarify exactly the Govern-
ment position on this matter. I particularly urge
the Government to address the case of these
miners and ensure they get what they need. Is the
Government planning a compensation scheme? If
not, why not? What is the Government’s response
to the claims of the miners? We are talking about
a one-off set of circumstances faced by a small
number of people and it should not be imposs-
ible, therefore, to acknowledge the problem and
to deal with it. The men themselves feel very
strongly that they made a great contribution to
the economy, not only that of their area but also
that of the country, at a time when conditions
were very difficult. They rightly feel they are now
living in a prosperous state and that it, therefore,
would not be too much to ask that their suffering
be recognised and that they receive compensation
as a result.

Mr. N. Ahern: I thank the Senator for raising
this issue and will respond to it on behalf of the
Minister for Social and Family Affairs, Deputy
Brennan. The social welfare code already pro-
vides for payments to former mine workers who
suffered a loss of faculty arising from their
employment as miners. Disablement benefit, pay-
able under the occupational injuries benefit, OIB,
scheme, is a compensation payment for loss of
faculty arising out of or in the course of insurable
employment. The legislation governing the
scheme provides entitlement to benefit for per-
sons suffering from certain prescribed diseases
listed in the legislation and where persons have
contracted such diseases in the course of their
employment.

Miners may be entitled to disablement benefit
if they suffer a loss of physical or mental faculty
as a result of an accident at work or a disease
prescribed in legislation they contracted at work.
Medical assessments are undertaken in all such
cases to determine the degree of disablement,
which is calculated by comparing the state of
health of the applicant with that of a person of
the same age and gender.

Miners who contracted the prescribed disease
pneumoconiosis are entitled to disablement
benefit. There are currently 19 miners in receipt
of disablement benefit in respect of pneumo-
coniosis, seven of whom were former Ballingarry
miners. These miners and their representatives

have also sought to have other conditions, specifi-
cally chronic obstructive pulmonary disease,
COPD, included as a recognised disease for the
purpose of the OIB scheme.

The question of whether COPD should be
added to the list of prescribed diseases was con-
sidered in the Department in 2003 and it was
advised that COPD is a common clinical con-
dition that accounts for 10% of total medical
admissions to Beaumont Hospital in Dublin.
COPD is not a condition that is specifically linked
to a particular occupation and it is not possible to
establish a causal link between coal mining, or
any other occupation, and the experience of
COPD. Smoking is by far the most common
cause of COPD.

The Department was also advised that no EU
state, other than the United Kingdom, includes
COPD in a scheme equivalent to our OIB
scheme. The position in the United Kingdom is
that its equivalent of our OIB may be paid to coal
miners who have worked underground for at least
20 years and who are diagnosed as having pneum-
oconiosis with considerable lung function loss.
The effect of prescribing COPD or chronic bron-
chitis and emphysema was not to confer entitle-
ment to people who did not already qualify for
the UK equivalent of OIB but rather to enable a
higher rate of payment to be made to some pneu-
moconiosis sufferers in certain circumstances.

In this country, OIB may be awarded where
miners develop pneumoconiosis as a result of
their occupation. Persons claiming OIB in cases
of pneumoconiosis are referred to a consultant
respiratory physician in the first instance for an
examination and report. This examination con-
sists of a clinical assessment and pulmonary func-
tion testing. The latter is a standardised test that
establishes the extent of lung malfunction irres-
pective of the specific medical condition giving
rise thereto. Disablement benefit is awarded on
the basis of the consultant’s objective report,
including the pulmonary function test results. If
COPD is present in some of these cases, the dis-
ablement award will reflect this. Given this back-
ground, it was concluded that it would not be
appropriate to specify COPD for the purposes of
the OIB scheme.

Ms O’Meara: There appears to be a sense
abroad that the Government intends to create
some sort of special compensation scheme for the
miners in question. Is this the case?

Mr. N. Ahern: I do not know as I am only
answering on behalf of the Minister for Social and
Family Affairs. I am aware that this is a burning
issue, as are public representatives in the area in
question. As the Senator stated, the Taoiseach
met the concerned parties. I have not been
briefed other than to say meetings took place. I
do not know if there is any action or movement
in another direction. I have outlined the view of
the Department.

Ms O’Meara: That is why I tabled this matter
for that Department.
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Mr. N. Ahern: The Senator knows that until a
decision is agreed, standardised and processed,
one gets a standard reply from the Department.
I do not know anything other than that the
Taoiseach met the miners, and other public rep-
resentatives have raised the issue recently. I am
not aware of what is happening behind the
scenes.

School Staffing.

Mr. Bannon: I welcome the Minister to the
House.

This matter concerns the urgent need for the
Department of Education and Science to provide
an update on the provision of a temporary
teacher for St. Mary’s national school, Drumlish,
County Longford — roll No. 16665S. The posi-
tion is urgently required to take account of the
increased enrolment at this four-teacher school
due to the proliferation of new housing in Drum-
lish. I am at a loss to understand the lack of action
taken on this matter by the Department and its
untoward delay in providing the school with a
temporary teacher until the end of this school
year, with a view to upgrading the post to a per-
manent one next September.

The principal and board of management made
an application to the Department some time ago
and parents at the school have signed a petition
highlighting the overcrowding affecting their chil-
dren’s education. I have received numerous rep-
resentations from parents, who are concerned for
their children, and from the principal, Elizabeth
Brady, the board of management and the
teachers, who are providing top-quality education
in extremely difficult circumstances.

There has been a great increase in the number
of houses in Drumlish. Four new developments
are already completed and almost 200 houses are
now occupied. This has lead to increased demand
for places at the school. There were 82 pupils
enrolled at the school in 2003 and enrolment now
stands at 118. This number is increasing and 120
are to be enrolled by Easter. However, despite
the best efforts of the staff, the school is bursting
at the seams, such that there is one class with 38
children and another with 31.

Implementing the new child-centred curricu-
lum under such circumstances is extremely diffi-
cult. Class size represents the key challenge in the
implementation of the curriculum. Smaller class
sizes lead to more space for individual pupils,
more one-to-one contact with the teacher, more
opportunity for children to speak and engage in
discussions and fewer distractions. Smaller class
sizes lead to more space for the individual pupils,
increased one-to-one contact with teachers,
better opportunities for children to engage in dis-
cussions and fewer distractions. The teacher
becomes more familiar with pupils, can use
innovative teaching techniques and has a greater
opportunity to identify individual difficulties.
Grouping of pupils is more difficult to achieve in
large classes. Groups containing large numbers
are less effective, whereas too many small groups

make it is impossible for the teacher to allow
sufficient time for every student.

Why is the Department of Education and
Science continuing to turn a blind eye to the
situation in St. Mary’s, given the proven problems
associated with large class sizes and the acknow-
ledged benefits of a realistic pupil-teacher ratio?
The Minister for Education and Science, Deputy
Hanafin, contributed to yesterday’s statements in
this House on the Learning to Teach report,
when she stated:

All the expenditure and activity in the edu-
cation system is ultimately designed to benefit
the pupils. Central to this is ensuring that the
quality of the education they receive is second
to none.

The Minister will have to admit that, given the
appalling situation in St. Mary’s national school,
where two classes have 38 and 31 pupils, respec-
tively, her statements will be taken with a grain
of salt. Education is the key to our children’s
futures but closing the purse strings when it
comes to the staff needed for dynamic and
thriving schools such as St. Mary’s is counter-pro-
ductive. In County Longford, we are extremely
proud of schools such as St. Mary’s, which have
opened their doors to all newcomers to the area,
but I am deeply concerned that the Minister will
permit them to become victims of their own suc-
cess. I would welcome a positive response to my
request.

Minister of State at the Department of Edu-
cation and Science (Mr. Haughey): I thank
Senator Bannon for raising this matter today
because it gives me the opportunity to outline the
position of the Department of Education and
Science. The mainstream staffing of a primary
school is determined by reference to the enrol-
ment of the school on 30 September of the pre-
vious year. The number of mainstream posts is
determined by reference to a staffing schedule
which is finalised for a particular school year fol-
lowing discussions with the education partners.
The staffing schedule is set out in a circular which
issues from the Department to all primary school
boards of management. Accordingly, all boards
are aware of the staffing allowance for their
schools in any school year.

Major improvements have been made in staff-
ing at primary level in recent years. There are
currently 4,000 more primary teachers than in
2002, the average class size in our primary schools
is 24 and one teacher is employed for every 17
pupils at primary level, including resource
teachers. Children with special needs and those
from disadvantaged areas are getting more sup-
port than ever before to help them make the most
of their time at school. Given the thousands of
extra primary teachers who have been hired by
this Government, recent years have seen the larg-
est expansion in teacher numbers since the
expansion of free education. Furthermore, this
Government is committed to providing even
more primary teachers next year to reduce class
sizes. All primary schools are staffed on a general
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rule of at least one classroom teacher for every
28 children. Schools with only one or two
teachers have much lower staffing ratios, some
having as few as two teachers for 12 pupils, but
the general rule is one classroom teacher for
every 28 children in the school. Next September,
this ratio will decrease to 27 children per class-
room teacher. School authorities are requested to
ensure the number of pupils in any class is kept
as low as possible, taking into account all relevant
contextual factors, such as classroom accom-
modation and fluctuating enrolment. In part-
icular, school authorities should ensure an equit-
able distribution of pupils in mainstream classes
and keep to a minimum the differential between
the largest and smallest classes.

A further initiative which has been of direct
benefit to primary schools has been the change in
the criteria for developing schools. For the cur-
rent school year, the threshold for getting a
developing school post was reduced specifically
to help schools which are experiencing large
annual increases in enrolments. More than 280
such posts were sanctioned in the 2006-07 school
year, compared to 170 in 2005-06. The school to
which the Senator referred had an enrolment on
30 September 2005 of 90 pupils, which warranted
staffing for the 2006-07 school year of a principal
and three mainstream teachers. The school also
has the services of one temporary language sup-
port teacher and one permanent learning support
and resource teacher. The board of management
has submitted a report indicating that there were
112 pupils enrolled in the school on 30 September
2006. The mainstream staffing of the school for
the 2007-08 school year will be determined based
on that figure and by reference to the staffing
schedule for the 2007-08 school year. It is
expected that this staffing schedule will issue to
all primary schools before the end of March 2007.

To ensure openness in the teacher allocation
system at primary level, an independent appeals
board is now in place to decide on any appeals
on mainstream staffing. This primary staffing
appeals board has been in place since August
2002. I am sure the Senator will appreciate that
it would not be appropriate for the Minister to

intervene in the operation of the independent
appeals board.

The improvements that have been made in
school staffing in recent years are absolutely
unparalleled but this Government is determined
to go even further, and the 2007 Estimates make
provision for an additional 800 primary teachers.
About 500 of these will be classroom teachers,
which is evidence of our commitment to reduce
class sizes. I assure the Senator this Government
will continue to prioritise further improvements
in school staffing and continue to focus on
measures to improve the quality of education in
primary schools to ensure increased resources
lead to better outcomes for our children.

Mr. Bannon: All I am requesting is the
appointment of a temporary teacher until
September. Children receive only one chance at
primary education but parents and staff are con-
cerned that the pupils of the school are not get-
ting a fair chance because the pupil-teacher ratio
is too high.

The Minister of State might cut through the
bureaucracy and red tape to appoint a temporary
teacher until September, when the school will
automatically qualify for an extra teacher. It is
important that politicians deliver for their com-
munities. In health, education and law and order,
the system is top-heavy with bureaucracy but, as
politicians, we have to be seen to cut through the
red tape to deliver services. Mine is a simple
request but it is a very important one for the chil-
dren of the catchment area of Drumlish. I would
be grateful if the Minister of State used his good
offices to act on their behalf.

Mr. Haughey: Some level of bureaucracy is
necessary to ensure consistency, openness and
accountability. The school has the services of one
temporary language support teacher and one per-
manent learning support and resource teacher.
The staffing schedule for the next academic year
will issue to the school in March 2007. I will bring
Senator Bannon’s plea to the attention of the
Minister, Deputy Hanafin.

The Seanad adjourned at 9.30 p.m. until
10.30 a.m. on Thursday, 1 March 2007.


