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DÍOSPÓIREACHTAÍ PARLAIMINTE
PARLIAMENTARY DEBATES

SEANAD ÉIREANN
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SEANAD ÉIREANN

————

Dé Máirt, 28 Samhain 2006.
Tuesday, 28 November 2006.

————

Chuaigh an Leas-Chathaoirleach i gceannas ar
2.30 p.m.

————

Paidir.
Prayer.

Business of Seanad.

An Leas-Chathaoirleach: I have received
notice from Senator Ulick Burke that, on the
motion for the Adjournment of the House today,
he proposes to raise the following matter:

The need for the Minister for Education and
Science to rescind her decision to withdraw the
home-school-community liaison scheme at St.
Brigid’s vocational school, Loughrea, County
Galway, from September 2007 as this will cause
serious concern to parents, teachers, the local
education liaison committee and community
representatives owing to its positive impact
since establishment.

I have also received notice from Senator Kitt of
the following matter:

The need for the Minister for Transport to
extend the rural transport initiative for evening
and night entertainment.

I have also received notice from Senator Browne
of the following matter:

The need for the Minister for Health and
Children to outline the progress being made to
upgrade the inadequate accident and emer-
gency unit at St. Luke’s Hospital, Kilkenny; if
she will indicate the developments to date to
provide some accident and emergency unit
coverage to areas that do not have it and the
plans she has for such a service for Carlow
town.

I have also received notice from Senator Bannon
of the following matter:

The need for the Minister for Education and
Science to provide an update on the status of
the application by Scoil Etchen, Kinnegad,
County Westmeath, for a proposed building
project which is urgently required to facilitate
the demand for places at the school, caused by
the increased population levels in Kinnegad.

I regard the matters raised by the Senators as
suitable for discussion on the Adjournment. I
have selected the matters raised by Senators
Ulick Burke, Kitt and Browne and they will be

taken at the conclusion of business. Senator
Bannon may give notice on another day of the
matter he wishes to raise.

Order of Business.

Ms O’Rourke: The Order of Business is No. 1,
Prisons Bill 2006 — Committee Stage, to be taken
on the conclusion of the Order of Business until
6 p.m.; and No. 2, Energy (Miscellaneous
Provisions) Bill 2006 — Second Stage, to be taken
at 6 p.m. and to conclude no later than 8 p.m.,
with the contributions of spokespersons not to
exceed 12 minutes and those of all other Senators
not to exceed eight minutes and the Minister to
be called upon to reply no later than ten minutes
before the conclusion of Second Stage.

Mr. B. Hayes: I welcome comments made yes-
terday by the Minister of State with special
responsibility for children, Deputy Brian
Lenihan. He suggested rightly that it is time to
review the suitability of the Government’s
decision to locate the new national children’s
hospital at the Mater Hospital.

Mr. Ryan: Hear, hear.

Mr. B. Hayes: He showed extraordinary cour-
age in demurring from what the Cabinet has said.
The report of Our Lady’s Hospital in Crumlin
and the ongoing reservations expressed by the
National Children’s Hospital in Tallaght mean
that we need an independent international review
of the decision if we are to ensure we get
matters right.

Too much is riding on this. This serious issue
concerns not just Dublin. It concerns putting in
place a national children’s hospital for the next
50 years, the expenditure in respect of which will
be \500 million. We must make the decision in
the right way and it must be supported by the
other hospitals. As long as Ministers and many
other members in our community continue to
question the suitability of the existing decision, a
decision will not be made this side of the next
general election. It is crucial that the Government
organise an independent international review of
its decision sooner rather than later. Will the
Minister of State attend the House this week to
elucidate on his comments?

There is little point in proceeding to elections
in Northern Ireland on 7 March 2007 if the
people of the region are not sure whether the
Assembly members they elect will be present to
carry out their functions during the next five
years. I welcome the remarks made yesterday by
the leader of the DUP, Dr. Ian Paisley. He gave
a clear commitment that he is prepared to enter
into a power-sharing government with Sinn Féin.
While such clarity at this stage is crucial, it is
equally important that Sinn Féin decides to call
its Ard-Fheis and commits itself clearly to sup-
porting the new policing dispensation in Northern
Ireland. I ask Sinn Féin to do so in January, which
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[Mr. B. Hayes.]

is well in advance of the Northern Ireland elec-
tions. Last Friday’s events at Stormont remind us
that dangerous individuals still exist, on both
sides of the community in Northern Ireland, who
are committed to wrecking the process. We must
work to ensure their voice is excluded so that
devolved Government, based on power sharing,
is restored to Northern Ireland as soon as pos-
sible and that the majority moderate community
is given the right to express its views through that
Government. I welcome Dr. Paisley’s comments
and hope it leads to Sinn Féin making an early
decision on policing.

Mr. O’Toole: Le déanaı́ anseo, bhı́ an-chon-
spóid agus argóint againn mar gheall ar ainm áite
ar leith i gCorca Dhuibhne, agus ba é an moladh
a bhı́ agamsa ag an uair sin ná gur chóir go
mbeadh ainmneacha áiteanna dátheangach trı́d
an tı́r. Inniu tá agóid lasmuigh d’oifigı́ an Aire
Iompair, an Teachta Cullen, agus an Aire Gnó-
thaı́ Pobail, Tuaithe agus Gaeltachta, an Teachta
Ó Cuı́v, sa Ghaillimh. Is é an rud atá á iarraidh
ag daoine ná go mbeadh na comharthaı́ tráchta
dátheangach. Aontaı́m go mór le daoine sa mhéid
sin. Ba chóir go ndéanfaı́ é sin. Sin an sórt ruda
réasúnta ar chóir a dhéanamh ar son na Gaolu-
inne trı́d an tı́r. Mar shampla, agus duine ag tais-
teal trı́d an Mór-Roinn, sa Chatalóin sa Spáinn
agus Tı́r na mBascach sa Spáinn agus sa Fhrainc,
feiceann sé go mbı́onn na comharthaı́ bóithre ag
tús gach baile dátheangach go rialta. Ba chóir dó
a bheith mar sin sa tı́r seo chomh maith. I am
committed to the idea of bilingual signage to
reflect our culture and we should offer our sup-
port to those seeking to deliver that in Ireland
today. It is not much to ask.

Cı́m chomh maith go bhfuil an OPW inniu ag
iarraidh iarracht nua a dhéanamh ar An Blascaod
Mór a cheannacht don Stát. Sa Tigh seo, b’fhéidir
15 bliain ó shin, nuair a thángamar ar ais tar éis
na n-oibreacha ar an tsı́leáil, b’é an chéad rud a
phléamar sa Seanad ná the establishment of the
Blasket national park. B’é an deacracht a tharla
idir an dá linn ina dhiaidh sin ná nach raibh an
Stát in ann teacht ar na hoileáin mar bhı́ deac-
rachtaı́ ar leith ag baint le ownership of various
parts of the Blaskets at the time. Ba mhaith liom
go bhféadfaimis gach tacaı́ocht a thabhairt
d’Oifig na nOibreacha Poiblı́ agus ı́ ag iarraidh
An Blascaod Mór a cheannacht don Stát. Tá
foinse agus tobar chultúr litrı́ochta na tı́re thar a
bheith tábhachtach.

Today in north Clare another event of cultural
importance is taking place. Michael Cusack, who
has been largely forgotten in Irish history, is
being commemorated by the opening of a new
museum in his honour. We should value such
referencing of Irish cultural activity. The museum
deserves the necessary funding and I congratulate
Clare County Council in that regard.

Mr. Ryan: Tá sé maith dúinn é a fhágáil faoi
mhuintir na Gaeltachta conas mar a theastaı́onn
uathu ainmneacha a oireann dóibh a chur ar
chomharthaı́ bóithre. Bhı́ feachtas mór gnı́om-
hach éifeachtach 25 bliain ó shin le nach mbeadh
comharthaı́ bóithre sna Gaeltachtaı́ ach amháin i
dteanga an phobail.

It would be grossly offensive to give English
names to certain townlands in the Gaeltacht.
Such names have never been used by the people
in those areas or anybody else and could only be
transliterations. I know a townland in west Kerry
called An Ghráig, which some have attempted to
translate as Graigue but nobody, in either the
Galltacht or Gaeltacht, would know where
people meant by that name. Those who do not
feel comfortable with the position in the Gael-
tachtaı́ should confine themselves to their own
places. B’fhéidir gur chóir do dhaoine éisteacht le
heagraı́ocht nua dár teideal Todhchaı́ na Gael-
tachta atá spreagtha as an chinneadh a rinne
pobal An Daingin go dlı́thiúil agus go daonla-
thach. Tá sé spreagtha chomh maith as rudaı́ eile
a bhaineann leis na Gaeltachtaı́, agus ba chóir
dúinn na ceisteanna seo a fhágáil dóibh in ionad
Béarla a bhrú ar dhaoine sna Gaeltachtaı́ a bhı́
thar a bheith sásta nuair a athraı́odh na comhar-
thaı́ bóithre 25 bliain ó shin. Nı́ gá iad a athrú.

Perhaps in the new year we could debate some-
thing that turns up every time a praiseach is made
of something in the public sector, that is, what is
called a systems failure. A systems failure usually
means somebody did not anticipate something
might happen. I am a reasonably inadequate
engineer but I teach young people who, I hope,
become far better engineers than me. These
young people are only a month in the place when
we teach them that for everything they do and
every decision they make as an engineer, their
first task is to examine the consequences it will
have elsewhere. Otherwise, one is not worth
one’s salt as an engineer.

I have heard that a systems failure caused
Dublin’s traffic to grind to a halt for seven and a
half hours, a systems failure cost the State \2
billion and a systems failure resulted in the appal-
ling situation in Leas Cross. Whatever problem
arises, it is due to a systems failure. I am sick of
systems failures. A person is paid to manage each
of those systems and his or her first job is to
ensure the system works. If that person does not
do that, he or she is not fit to do the job. Instead
of hearing the perpetual whinge about ordinary
working people in the public service, such as
nurses, doctors, teachers and so forth, could we
debate how the performance of managers in the
public sector is managed?

These managers are very keen on performance
appraisals for their subordinates. They are full of
rigmarole and spend a large amount of taxpayers’
money, hopefully usefully. However, nobody can
tell me how the performance of a senior manager
in the Department of Finance or that of a county
manager is appraised, even though they all get
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bonuses for doing a great job. Can we have a
debate, after the holidays, on how managers in
the public sector are appraised? I do not know
how their appraisal is carried out but I am sick of
hearing the excuse of systems failure. It is only a
way of avoiding the fact that each incident rep-
resents a management failure.

Ms O’Rourke: The telephones in the House are
not working today.

An Leas-Chathaoirleach: A number of
Senators have indicated that they wish to speak.
I ask them to be brief.

Mr. Leyden: Will the Leader allocate time dur-
ing the next two weeks for a debate on the annual
report of the Personal Injuries Assessment
Board? There has been some controversy about
the board recently but it must be acknowledged
that, working with the current and previous Mini-
sters, it is making a major contribution to the
reduction in the cost of insurance. It was Govern-
ment policy to reduce the cost of insurance and
it has succeeded in that.

Mr. B. Hayes: Do not tell the Progressive
Democrats that.

Mr. Leyden: I do not blame the leader of the
Progressive Democrats for having large advertise-
ments located on the N52——

Mr. B. Hayes: That is very unfair to the
Deputy’s colleagues.

Mr. Leyden: We like to share in the success of
the Government. We are generous enough to
allow——

An Leas-Chathaoirleach: Does Senator
Leyden have a question for the Leader?

Mr. Leyden: ——the smaller group in the
Government to take a share in that credit.

Mr. U. Burke: The tail is wagging again.

Ms O’Rourke: It is a grand tail.

Mr. Leyden: Vested interests in the legal pro-
fession have spoken out strongly against the
PIAB; they have been quite scurrilous. The Fine
Gael spokesperson in the Lower House——

Mr. B. Hayes: It was a Fine Gael idea to set
it up.

Mr. Leyden: ——who is also a solicitor has con-
demned the PIAB simply because it has pushed
aside the legal profession.

An Leas-Chathaoirleach: The Senator can raise
those issues in the debate.

Mr. Leyden: A total of 40% of all costs con-
sisted of legal fees. They are now gone and the
cost of insurance has been reduced by 50%. I do
not know who to blame but this Government——

Mr. B. Hayes: If the Senator does not know
who to blame, he should say nothing.

Mr. Leyden: It is a credit. I ask the Leader to
organise a debate before the Christmas recess on
the proposal to increase the cost of electricity by
19%. The increase has been approved by the
regulator but he is reviewing that decision at
present. I expect that it will decrease by 10% to
a maximum of 10% because——

Mr. B. Hayes: There will be a new regulator.

Mr. Cummins: Could Senator Leyden do any
better?

Mr. Leyden: ——the cost of oil has
decreased——

Mr. Cummins: The price of gas should also be
reduced.

An Leas-Chathaoirleach: Has the Senator a
question for the Leader?

Mr. Leyden: I would appreciate it if I could
make my contribution without this type of
interruption.

An Leas-Chathaoirleach: Senator Leyden with-
out interruption.

Mr. Leyden: I appreciate the Leas-Chathaoirle-
ach’s interjection.

An Leas-Chathaoirleach: Has Senator Leyden
a question for the Leader?

Mr. Leyden: When the Minister for Communi-
cations, Marine and Natural Resources was in
charge of price increases, at least someone could
be identified who could accept blame or responsi-
bility. That is not the case with regard to the new
regulator. Ground rent in my village of Castle-
coote is \159 per year.

Mr. B. Hayes: It is overvalued.

Mr. Leyden: It is \65 in the town but \101 in
the Walk, from whence I come. Despite these
variations in rates, which are subject to 13.5%
VAT, the regulator has not called in the ESB to
regulate the charges. I urge the Leader of the
House to arrange a debate on the management
of the ESB.

Mr. Cummins: Is the Senator not a Govern-
ment Member?

Mr. Leyden: We have to make allowances for
the Opposition’s ineffectiveness.
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Mr. U. Burke: On several occasions over recent
months, I have asked the Minister for Education
and Science to intervene, as a matter of urgency,
in what was described in The Irish Times today
by a former principal of Newpark comprehensive
school as enclaves of segregation in Dublin
schools. The failure of the Minister to intervene
to ensure equity within the education system at
secondary level will return to haunt her because
people with special needs are being excluded
from certain schools. Her failure to intervene is
compounding the problem by allowing it to con-
tinue. In the 1990s, approximately 1% of the
students in mainstream second level education
had special needs, whereas this year in Newpark
alone, the proportion stands at 10% of the
school’s intake of 790 students. These problems
exist throughout the country, although they are
greatest in Dublin.

An Leas-Chathaoirleach: The Senator should
raise these issues in a debate.

Mr. U. Burke: Since last August, sections of the
media have established mock league tables but
the many schools which offer equality in edu-
cation are being overlooked in the media’s focus
on feeder schools for third level institutions. That
is unfair and the Minister must intervene to rein-
troduce equality to education.

Labhrás Ó Murchú: Amárach beidh na riala-
cháin nua maidir le reachtaı́ocht i leith na Gaeilge
á phlé sa choiste, agus beidh comharthaı́ bóithre
mar chuid den dı́ospóireacht sin. Chabhródh sé
go mór soiléiriú a dhéanamh cá bhfuil na riala-
cháin i láthair na huaire agus cad é todhchaı́ na
Gaeilge. Bheadh an-dı́omá orm dá mbeadh aon
chúlú maidir leis na cearta sibhialta a bhain muin-
tir na Gaeltachta amach breis agus 25 bliain ó
shin. Bhı́ na comharthaı́ bóithre i lár na ceiste sin
ag an am freisin. Chomh maith leis sin, ceapaim
trı́d is trı́d, tar éis na rialacháin a léamh, go bhfuil
siad réasúnta go leor má táimid dáirı́re maidir le
Gaelú na timpeallachta. Amárach beidh seans
againn iad sin ar fad a phlé.

Many people in Ireland must, like me, have
been pleasantly surprised not only at the concili-
atory tone taken yesterday by Dr. Paisley but also
at the vision he expressed for the entire country.
This is to be welcomed, and I predict that republi-
cans and Nationalists will respond to what Dr.
Paisley said yesterday. It is quite evident that he
faces difficulties in his party, but that is under-
standable because it is a sea-change. If we all
make a positive contribution to the debate, I am
quite confident that the peace process will be
brought to an inevitable positive conclusion next
year. I do not suggest that we have a debate in
the immediate future but propose that we do so
when matters are clearer.

One good thing to emerge from the challenges
faced by the peace process is the unanimity
shown by the Taoiseach and the British Prime

Minister. It has been exceptionally encouraging
to see that because in many ways it creates the
correct environment for the radical changes that
will take place. We should seize every oppor-
tunity, large or small, that comes our way as a
result, all displaying the same focus.

Mr. Ross: I endorse the remarks made by
Senator Brian Hayes and congratulate the Mini-
ster of State at the Department of Health and
Children, Deputy Brian Lenihan, on his decision
to review the location of the planned children’s
hospital. It is especially courageous of the Mini-
ster in question because the location proposed is
the Mater Hospital, which is in the Taoiseach’s
constituency, and it is not easy to challenge the
Taoiseach in his own territory. Normally that is
left to Members of the Opposition. It is a serious
point and the Taoiseach has stated that it will go
to his constituency. Some reports suggested that
it was predestined to do so, which is quite alarm-
ing for others involved in the controversy.

3 o’clock

The most telling argument is that, given the
current situation in Dublin with the traffic and
the lack of infrastructure, it will be impossible for

some vehicles carrying children to
the Mater Hospital to reach it in time
for them to receive the necessary

medical treatment. It is as simple as that. As
those who were caught in Dublin traffic last week
will know, it is indefensible in any modern terms.
However, when it comes to getting people to
hospital in an emergency, the Mater is a non-
starter.

An Leas-Chathaoirleach: Does the Senator
have a question for the Leader?

Mr. Ross: Will the Leader consider asking the
Minister of State at the Department of Health
and Children, Deputy Brian Lenihan, to attend
the House to expand on his very enlightened
remarks and suggest a new system involving, at
the very least, a hub, which could be the Mater if
political imperatives so demand, with spokes
around the city at other hospitals accessible to
children through the traffic? This problem must
be removed from the territorial political arena for
which it is far too serious. For a hospital to be
located in accordance with political convenience
is completely and utterly unacceptable.

Mr. Mooney: In the context of children’s
interests, I am sure the House, like me, will have
been both surprised and concerned at today’s
report of increased levels of smoking among
those aged between 14 and 17, despite the best
efforts of the Government which all sides will
acknowledge has been very proactive in the area.
There is also the question of the advertising and
other regulations that have been introduced. Not-
withstanding that, it seems that young people
aged between 14 and 17 still find smoking ciga-
rettes cool. I too smoked at that age, and no one
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is less tolerant than a reformed smoker, but I can
remember and understand very well. Does the
Leader agree it might be worthwhile to call for a
review of the smoking ban, most likely in the new
year, in light of the report’s findings? A ban on
all point-of-sale marketing of tobacco products
could be effected by regulation rather than
primary legislation. Such a ban would mean that
cigarettes, which are a potentially fatal and
addictive drug, must be sold under the counter.
Point-of-sale advertising seems to be replacing
the former television and billboard marketing of
tobacco products. As the report indicates, point-
of-sale advertising is often located next to sweets
and chocolates which are aimed particularly at
young people. As a former Minister for Edu-
cation, the Leader has experience of legislation in
regard to the welfare of young people and may
have a view on this.

I propose a review of the state of play in
respect of the smoking ban now that it has been
in operation for some 18 months.

Mr. Ryan: Hear, hear.

Mr. Mooney: Such a review might allow us to
devise a positive approach to arresting the alarm-
ing increase in the rate of smoking among 14 to
17 year olds. One is reminded of the Jesuit obser-
vation that having the care of a child until seven
years of age will make that child one’s own for
life. Unfortunately, if the tobacco companies suc-
ceed in taking hold of a child between the ages
of 14 and 17 years, they are likely to hold that
child for life.

Ms Terry: Will the Leader arrange a debate on
drugs, which might encompass cigarettes and
alcohol as well as hard drugs, at the earliest
opportunity? On my journey to the Chamber, I
heard a radio discussion involving two inmates of
Wheatfield Prison. My first observation was that
they were able to engage in this conversation
using mobile telephones even though, as I under-
stand it, such items are not permitted among
inmates. What was startling about their exchange
with Joe Duffy, however, was the insight it gave
into the use of drugs in prisons. We are constantly
told there is an enormous problem in this regard
but it was startling to hear these two young men
describe the reality.

Drug abuse is doing enormous damage to com-
munities and wreaking devastation on many
people’s lives. This damage is evident even
among young children in classrooms. I was
amazed when a teacher told me recently that one
child in her class must avail of the services of a
classroom assistant because she suffers from a
disability. The disability in question is foetal
alcohol syndrome. In other words, this child is
suffering as a result of the drug abuse perpetrated
by her mother when the child was in the womb.
This is frightening.

An Leas-Chathaoirleach: Does Senator Terry
seek a debate on this issue?

Ms Terry: Yes. We have not had such a debate
for some time even though the level of drug
abuse in communities is increasing. Such abuse is
the source of a significant proportion of crime
and we are not coming to grips with it.

Dr. M. Hayes: I, too, welcome the remarks of
Dr. Paisley. I hesitate to praise him too much,
however, in case that might handicap him in the
work he must do.

Mr. Mooney: That is wise counsel.

Dr. M. Hayes: He was extremely statesmanlike
and helpful yesterday. I call for a debate that
would enable us to discuss wider aspects of the
Northern Ireland issue rather than just the politi-
cal situation.

I add my voice to the request for a debate on
drugs, which should include a discussion on
enforcement policy. The Garda has been tremen-
dously successful in terms of drugs seizures, but
everybody knows it succeeds in intercepting only
some 10% of the drugs in circulation. As a medi-
cal practitioner observed last week, the time has
come to go after some of the users. I read a news-
paper article some weeks ago in which a young
female journalist said she did not know anybody
who does not use drugs. There would be no push-
ers if there were no market for their products.

If we are to have a debate on efficiency, at
some stage I hope we have the opportunity to
discuss a report from the Houses of the
Oireachtas Commission. I read a report at the
weekend about printing costs in the Houses
which seem to me a proper object for outsourc-
ing. I hope we have an opportunity to debate the
efficiency with which the Houses are run.

Mr. Norris: I join my colleagues in seeking a
debate on the siting of the new children’s
hospital. I raised this matter some time ago on
the Order of Business, well in advance of the
Government’s decision on the matter. What I
asked for then is what is now being sought, an
international review of the siting. Quite a number
of consultants from the different hospitals are
seeking such a review. While the Mater Hospital
is my neighbour, and I do not wish to be unneigh-
bourly, the site may in the long term be too small
with inadequate car-parking, access problems and
no maternity facility. We should examine this
choice of site again. I was assured such a review
would take less than six weeks. The six weeks
have elapsed and I regret that, perhaps as has
been suggested, this course of action was not
taken for political reasons.

I call for a debate on human rights in China.
Senator O’Toole and I, over a considerable
period, have raised the matter of organ harvesting
in China. Last week this was raised at the com-
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[Mr. Norris.]

mittee on foreign affairs with a presentation from
Mr. David Kilgour, a senior Canadian politician
and former Secretary of State for Asian affairs
who speaks with some authority. His report was
worrying. Telephone traffic has been monitored
in which orders were placed for livers and kidneys
by people in Japan and elsewhere. It was like a
butcher’s shop with spare parts for purchase.
While this has always been denied, various
reports in today’s newspapers quote a senior
Chinese official accepting organ harvesting
occurred but that it was only from executed pris-
oners. We take a view of the execution of people
and the harvesting of organs. It is claimed it is
voluntary but it is very difficult to be involuntary
when one has a bullet in the back of one’s neck.

An Leas-Chathaoirleach: Is the Senator look-
ing for a debate?

Mr. Norris: Yes. This statement highlights a
clear discrepancy. If the Chinese authorities only
harvested the organs of every single person
executed, almost 1,600, then how can they explain
the discrepancy of many thousands of organs
being harvested? It is believed that members of
Falun Gong are kept alive — almost as if in cold
storage — awaiting an organ order and then cal-
lously murdered. It is a revolting and disgusting
practice.

Will the Leader ask the Minister for Transport
to give some guidelines on the new provisions
introduced by the EU on what one can and
cannot take on board an aircraft? Yesterday
afternoon on an internal flight to Cork, I lost a
quarter of a tube of toothpaste. On the return
journey, I lost a canister with less than a quarter
of an inch of——

Mr. Leyden: Shaving cream?

Mr. Norris: ——mouth wash. I was told that
even though it was less than 100 ml, it was the
container that was the danger. Yet one can buy a
large bottle of water to carry on board. What was
the problem with the container? Did they think I
would go into the cabin and squirt the toothpaste
in the pilot’s eye, take over the plane and land it
on the White House? It is absurd.

Will the Leader ask the Taoiseach, whom we
all respect, to at last declare war on terrorism and
diplomatically isolate the two principal terrorists
on the planet, Mr. Bush and Mr. Blair? It is only
when their activities are contained and the
situation in the Middle East is resolved that we
will not have to take these absurd travel pre-
cautions.

Ms White: On Sunday last, I had the honour of
giving the oration at the commemoration of the
Kilmichael ambush, which happened 86 years ago
on 28 November 1920.

Senators: Hear, hear.

Ms White: I spent a month preparing my
oration, working in the archives.

Mr. U. Burke: That is well for some.

Mr. B. Hayes: The Senator spent a month pre-
paring for the ambush.

Ms White: It was a broad-ranging oration.

Senators: Of course.

Ms White: One of the key areas in my oration
was that the corporation tax in Northern Ireland
is 30% and our corporation tax is 12.5%. The
North is losing out significantly on foreign direct
investment because of this punitive 30% tax rate.
Gordon Brown and the Treasury in London are
responsible for financial matters in the North. All
he needs is the political will and fire in his belly
to reduce the corporation tax in the North. This
is one issue that has cross-party support in the
North. Business leaders, led by Sir George
Quigley, who nominated me for the Seanad——

Mr. Norris: Hear, hear. Good old Sir George.

Mr. U. Burke: The Senator should keep going.

Mr. B. Hayes: Can we get some protection for
Sir George?

Mr. Dardis: He is one of the boys of
Kilmichael.

Ms O’Rourke: Up the boys of Kilmichael.

Mr. U. Burke: Up the trees.

Ms White: All the political leaders and parties
in the North support this issue. I would like an
urgent debate in the House, ideally led by the
Minister for Foreign Affairs, Deputy Dermot
Ahern, who has conducted a cross-Border study
with the Secretary of State for Northern Ireland,
Peter Hain, which was launched last month. This
would be the first time we would consider how
to create a joined-up economy, North and South,
rather than having separate ones for the Six
Counties and the Twenty-six Counties. An inves-
tor in the United States or another country——

Mr. Bannon: The Senator should give us the
oration again.

Ms White: Does the Senator see how much I
have improved since being elected to the House?
I used to be very nervous speaking in this
Chamber.

A foreign investor should be able to consider
the whole island of Ireland and decide where to
make a direct investment. Neither we nor our
Taoiseach will be afraid of the competition from
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the North. It is for the good of the people, North
and South.

Mr. U. Burke: Did Senator White make a
promise?

Ms White: I put the heat on Gordon Brown.

Mr. Leyden: That is all right as long as the heat
is not on us.

Mr. Browne: We know that the Nice treaty ref-
erendum failed the first time and if the European
Union is to make silly rules about travelling such
as Senator Norris outlines, people will vote
against the European Union in any other refer-
endum. This is true in particular of farmers who
have received their manuals on the nitrates
directive. The manual is apparently very detailed
and complex and is not user-friendly. This is
exactly what gives the European Union a bad
name. We should invite the Minister for Agri-
culture and Food to the House to tell Members
whether she is aware of the complexity of the task
facing farmers in the coming months and years.
It is turning people off and they do not need it.
It is time we got real and became more user-
friendly.

I repeat my earlier call for the reduction of
VAT on fuel bills. This is a major issue. Here the
VAT is 13.5% VAT whereas in the North and
Britain it is 5%. This is an area in which we can
make an impact on people’s lives. The Govern-
ment took in \223 million in VAT on fuel bills
last year. The figure in recent years is almost
double what it was previously. It would be pos-
sible to reduce the VAT without affecting the
budget. It is in effect a stealth tax and should be
reconsidered.

Mr. Dardis: That is why people go across the
Border to buy fuel.

Mr. Browne: Oil prices are beyond our control
but we can control VAT charged on gas and
ESB bills.

I agree with Senator Ryan about roadworks. I
listened to Joe Duffy’s show on radio last Thurs-
day when there were young people with babies
stuck in their cars for three or four hours, and
diabetics without the proper medicine. It was
scandalous that traffic came to a halt for three or
four hours and in some cases seven hours. There
should be a system whereby if roadworks take
place, somebody takes charge to keep the traffic
moving at all times.

I would like a debate on health. It is becoming
increasingly difficult to know what the real pic-
ture is. We are bombarded with daily bulletins
about the state of the accident and emergency
units and if we were foolish enough to believe
them, we would think the problem had been
solved.

An Leas-Chathaoirleach: Is the Senator seek-
ing a debate on health?

Mr. Browne: A leading consultant yesterday
raised serious questions about the use of so-called
beds in accident and emergency units which
apparently are not beds.

An Leas-Chathaoirleach: Is the Senator asking
for a debate on health?

Mr. Browne: Concern is also being expressed
about patients being transferred from accident
and emergency units into day wards, which is
massaging the figures. We need the Minister for
Health and Children to come to the House to
update Members on exactly what is happening in
accident and emergency units. People are raising
questions and I do not have confidence in the
Health Service Executive.

Mr. Fitzgerald: Does the Leader agree that it is
inaccurate and unfair to say that the Minister for
Education and Science is ignoring inadequate
special needs facilities in feeder second level
schools, where such inadequacy exists? The case
is quite the contrary. The Minister stated publicly
in recent times that, following visits to a number
of schools, she is concerned that the enrolment
policies in some schools appear to be insidious.
Arising from her concern she has set up an audit
of the enrolment policies of these feeder schools.
I suggest to the Leader that when that audit is
completed and the findings are available to the
Minister it would be appropriate to request her
to come to the House to debate the issue. We are
all concerned about evidence of this nature. I am
aware of such evidence in my area. By all means
we should have a debate on this matter but we
should wait until the audit is complete and the
findings are available to the Minister.

Dr. Henry: I support the suggestion that we
have a debate on the National Children’s
Hospital. It is a national hospital not a constitu-
ency hospital.

Mr. B. Hayes: Hear, hear.

Dr. Henry: I congratulate Senator Brian Hayes
on having discovered there was no scoring of the
various tenders that were put forward for the
hospital.

Since becoming a Member of the House I have
asked five times about the situation regarding
children born with spina bifida and anencephaly.
For genetic reasons we have the highest incidence
of these conditions in the world. The only pos-
sible way of dealing with this problem is by for-
tifying flour with folic acid. The Minister for
Health and Children eventually agreed to this fol-
lowing numerous reports and studies by the
Department. Many other countries which have a
much lower incidence than is the case in Ireland
have already fortified flour. Approximately 70 to
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[Dr. Henry.]

100 children with this condition are born here
each year. Other women who find out in a scan
that their babies have such a condition go to
England for abortions. Children born with anen-
cephaly do not survive after delivery.

To my horror I discovered that although the
Minister for Health and Children has agreed that
flour should be fortified she has set up a group to
implement the idea and it is estimated that the
implementation process will take a year. That
means another year will go by when 70 to 100
children will be born with this serious or fatal
condition. In excess of 1,000 such children have
been born since I became a Member of this
House. Is there any sense of urgency about such
serious issues here?

I urge the Leader to invite the Minister for
Health and Children to the House to deal with
this issue that affects children. It is deplorable
that people can be treated in such an inhumane
manner and that nothing has been done about a
matter that could be rectified. The rate could be
brought down to almost zero — as is the case
elsewhere — yet we with the highest incidence do
nothing. I do not intend tabling another Adjourn-
ment matter on this subject because I am sick,
sore and tired of just getting the same rubbish
in reply.

Mr. J. Walsh: We regularly have debates on
competition and ensuring the consumer gets a
good deal. Many Members would have been
appalled to see reports in recent days about the
significant increases proposed by car rental com-
panies for the Christmas period, especially at air-
ports. I have heard reports that the costs are to
be increased by up to 200%. One report even sug-
gested a possible increase of 325%. I refer to
international companies that operate in various
jurisdictions, not only in the EU but throughout
the world. It appears the proposed exorbitant
increases are exclusive to Ireland. We should
have a debate on competition and related issues. I
find it difficult to square the logic of having price
controls — which we had — in difficult economic
times in the 1970s and 1980s when consumers had
little discretionary spending power, and not hav-
ing such controls in place when profiteering is
clearly taking place in many sectors. We should
examine whether there is merit in having price
control and pricing orders in the present scenario.

I support the call by Senator Mooney for a
debate on the recent report on smoking for unde-
rage persons, those in the 12 to 17 age group,
which shows that one in six are smoking and 92%
have said they are able to purchase cigarettes
from regular outlets, even though underage.
There is a significant breach of the law in this
regard. Given that over 6,000 people die annually
as a consequence of smoking, such a debate
would be welcome.

Mr. Cummins: More than 12 months ago I
raised the question of the delay in issuing Garda
age cards. Garda age cards are used by persons
of 18 years of age and upwards who wish to enter
night clubs and other venues. It takes four to six
months, and sometimes longer, to issue such
cards. I have been approached by a number of
these people again recently who asked the reason
for the delay in issuing the cards. Many night
clubs will not allow young people to enter without
such cards or passports. Many passports are lost
or go missing at these venues. Third level edu-
cational facilities can issue identity cards in
approximately one or two days. Young people
must make application to their local Garda
station for such cards. The application is sent to
Dublin and then the cards are sent back. There is
a delay of four to six months in issuing these
cards. I was assured that the delay in issuing cards
would be rectified but it has not, if anything the
delays are longer than 12 to 18 months. It is not
a problem any of us will have but many young
people are angry that age cards are not being
issued within a reasonable timescale. I ask the
Leader to ask the Minister for Justice, Equality
and Law Reform what can be done to rectify
the problem.

Mr. Bannon: I ask the Leader to invite the
Minister for the Environment, Heritage and
Local Government to come into the House, even
at this late stage, for an urgent debate on the elec-
toral register.

Mr. Leyden: The Senator is obsessed with it.

Mr. Bannon: It is in a shambles in every county.

Senators: Hear, hear.

Mr. Bannon: Given that in most counties 10%
more than the adult population is on the register
indicates that something is wrong in the Depart-
ment. It is a resigning matter for the Minister.

Mr. Norris: Hear, hear.

Mr. Dardis: There is no one left in the Cabinet.

Mr. Bannon: Given that every person is issued
with a PPS number it is easy to know who is over
the age of 18. There are several thousands of
inaccuracies in the electoral register and it is an
issue that needs to be addressed even at this late
stage. We welcome the extension of the deadline
by a fortnight but it is too little too late.

Mr. Leyden: The Senator has a quota already.
He has only to register once.

Mr. Bannon: All citizens should be added to
the register automatically on reaching the age of
18. This is not happening.

On another issue I ask the Leader to invite the
Minister for Communications, Marine and
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Natural Resources, Deputy Noel Dempsey, to
come before the House and tell us the reason he
wants to close down our rural post office net-
work. Under the watchful eye of the Govern-
ment, a quarter of all post offices have closed dur-
ing the past six years. This is shameful and
disgraceful.

Mr. Dardis: We have got the disgraceful——

Mr. Bannon: The Department of Agriculture
and Food advises people to draw their social wel-
fare payments and agricultural grants through the
banks and building societies and ignores the post
office network. The Government is closing the
post office network by stealth. In the run up to
the next election it has crocodile tears when it
tells the people it is doing its best to keep rural
Ireland alive. The Government is not keeping
rural Ireland alive, it is closing the rural post
office network and this should not be allowed.

An Leas-Chathaoirleach: Is the Senator seek-
ing a debate?

Mr. Bannon: We will tell the electorate the
truth. They are being given a pack of untruths
and that is happening at present throughout the
country.

Mr. Leyden: The Senator is a disgrace.

Mr. Bannon: I saw the Leader in Longford
once when she said the Government was doing
its best to keep the post office network open.

An Leas-Chathaoirleach: Is the Senator seek-
ing a debate on the issue?

Mr. Bannon: I am doing my best to keep the
post office network open but the Government is
not. Government Senators should not tell
untruths during the election campaign. It wants
to close the network and that is what it is doing.

Ms O’Rourke: I hope those applauding in the
Gallery are all from Longford-Westmeath.
Senator Brian Hayes spoke about what Minister
of State, Deputy Brian Lenihan, said. On reading
the newspaper it is clear he said we should look
at complaints that have come in. I would not rely
on praise from the Opposition, nor would he, I
should think. It was about the national children’s
hospital. I will come to the points made by other
speakers later. The Senator welcomed Dr. Pais-
ley’s very recent remarks. Those remarks are
amazing and welcome. Senator O’Toole sug-
gested that the signage of place names should be
bilingual.

Mr. O’Toole: This relates to Gaeltacht areas.
My two friends obviously do not know what is
going on in the Irish language.

Ms O’Rourke: He also pointed out that con-
ditions on the Blasket Islands had now changed
and the OPW should move to acquire the lands
on the Blasket Islands and make them into a
national park. He also referred to the Michael
Cusack museum in Clare. He is often left out of
the equation regarding the GAA. Archbishop
Croke gets his——

Mr. Norris: He is in Ulysses.

Ms O’Rourke: Senator Ryan stated that the
wishes of the people should be followed regard-
ing the name of an area. The mangled kind of
translation we sometimes see on signposts is not
welcome. He spoke about a systems failure. He is
sick of them and so are we. He could not receive
incoming telephone calls today and he could not
access his messages. Mine are blinking away and
I am sure I have hundreds of messages from
constituents——

Mr. Norris: Of course.

Ms O’Rourke: —— that I want to access.

Mr. Dardis: They are all from Longford, com-
plaining about Senator Bannon.

Ms O’Rourke: Senator Leyden asked for a
debate on the PIAB and the ESB prices. He will
have the opportunity to discuss the matter during
the debate on the Energy (Miscellaneous
Provisions) Bill this evening. I was glad to hear
the report suggesting that Senator Ulick Burke
will get a Dáil seat in the next general election,
which would be very good. He spoke about the
enclaves of segregation in schools. The principal
of Newpark Comprehensive gave a very good
account in one of today’s newspapers of what his
school has done to open it to students with special
needs. I will take up what Senator Fitzgerald
rightly said.

Senator Ó Murchú stated that the Oireachtas
Joint Committee on Arts, Sport and Tourism,
Community, Rural and Gaeltacht Affairs will dis-
cuss the Irish language tomorrow. Anybody who
wishes to do so can attend to get clarification. He
also welcomed Dr. Paisley’s remarks. Senator
Ross congratulated the Minister of State with
responsibility for children. The decision was
taken on an independent person who proposed
the Mater. Opposition Members have said it was
a political decision. Professor Drum has also said
it was not a political decision.

Mr. Ross: Was it just a coincidence that it
ended up in the Taoiseach’s constituency?

Ms O’Rourke: It was one of the hospitals in
contention.

(Interruptions).
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Mr. Ryan: How did he announce it before it
was announced?

Ms O’Rourke: Senator Mooney spoke about
the increase in smoking among 14 to 17 year-olds
and wants a debate on the smoking ban 18
months after its introduction. Senator Terry
called for a debate on drugs — we had one two
weeks ago. She spoke about alcohol and the two
inmates in Wheatfield Prison. What about the
barrister who brought in the drugs? That is what
we should be debating. I am glad it was
discovered.

Mr. Ryan: As he is not here, we should not say
too much.

Ms White: Do we have one here?

Ms O’Rourke: No, I do not think so. Perhaps
we have on in the Gallery.

Mr. Ryan: They all go to the Dáil.

Ms O’Rourke: Senator Terry also spoke about
the child with foetal alcohol syndrome. I have
read about such cases which relate to too much
alcohol having been imbibed during pregnancy.

Senator Maurice Hayes welcomed the remarks
of Dr. Paisley and called for a debate on drugs
and enforcement policy. Some time before
Christmas we will discuss a Houses of the
Oireachtas Commission Bill, which will give an
opportunity to consider what is happening in
that regard.

Senator Norris referred to the location of the
new children’s hospital. Regardless of where it is
built, certain people will not want it to be on a
particular site and will prefer it to be located
elsewhere.

Mr. Norris: It is unusual, however, to have such
a varied and significant chorus of objections.

Ms O’Rourke: Senator Ross suggested that it
might be possible to create a hub, with spokes
relating to various specialties radiating therefrom.
I thought that was an interesting concept.

Mr. Bannon: The hub is always at the centre.

Ms O’Rourke: Senator Norris also referred to
human rights in China and the organ harvesting.

The Senator, who lost his mouth wash and
toothpaste before boarding a flight yesterday,
proceeded to ask if the Minister for Transport
would provide guidelines in respect of the new
provisions introduced by the EU regarding what
one can and cannot take on board on aircraft. He
also suggested that we declare war on terrorists.

I congratulate Senator White on the very
extensive speech she appears to have given at
Kilmichael.

Mr. Ross: Hear, hear. Brilliant.

Ms O’Rourke: The Senator referred to corpor-
ation tax in the North. If changes were made by
Chancellor Brown, they would apply in both the
UK and Northern Ireland.

Senator Browne referred to the nitrates
directive. Many farmers welcomed the changes
brought about and the exemptions provided in
respect of Ireland.

Mr. Bannon: They were hoodwinked by the
Government.

Ms O’Rourke: It appears the language is diffi-
cult, but we and the farmers are extremely
pleased.

Mr. Browne: Has the Leader seen the
manuals?

Ms O’Rourke: Yes. If one obtains exemptions,
they must be worked through.

Senator Browne also referred to the reduction
of VAT on fuel bills and requested a debate on
health. I welcome the fact that each day we are
provided with, for want of a better expression, a
“trolley count”. The Senator may not wish to
believe the information provided but I do. The
statistics are compiled in a professional manner.
Lo and behold, there is no longer a debate
regarding people on trolleys.

Mr. Browne: Why did a leading consultant
query the information provided?

Ms O’Rourke: The Senator should not inter-
rupt, I am addressing my remarks through the
Chair.

An Leas-Chathaoirleach: The Leader of the
House, without interruption.

Ms O’Rourke: The Senator may not believe the
statistics but I do. It is wonderful that we are
aware of the number of people per hospital who
are awaiting admission to wards. We did not have
that information in the past and, in my view, it is
a good idea that it be provided.

I agree with Senator Fitzgerald. The Minister
stated that she is conducting an audit in respect
of entry to second level schools. When that audit
is completed, she will come before the House to
discuss the matter. That should, perhaps, bring an
end to spurious comments in respect of the
matter.

Senator Henry sought a debate on the chil-
dren’s hospital. She also referred to the use of
folic acid to fortify all breads and flours. Women
who take this supplement during pregnancy
lessen the chance of their babies being born with
spina bifida or anencephaly, which are both ter-
rible. The Senator inquired why it will take a year
for the findings of the group investigating this
matter to emerge.



633 Prisons Bill 2006: 28 November 2006. Committee Stage 634

Senator Jim Walsh referred to car rental com-
panies and requested debates on competition and
smoking among 14 to 17 year olds.

Senator Cummins referred to age identity cards
for young people.

Senator Bannon sought an urgent debate on
the electoral register. There will be an oppor-
tunity to discuss that matter on Thursday when
the House debates the Electoral (Amendment)
Bill. The Bill is returning from the Dáil, which
made some amendments to it. The Senator may
make known his views on the matter at that point.
The Senator stated that there are 10% more
names on the register than there are people. I
would prefer if people’s names were left on the
register. I was alarmed to discover that if people
move house, their names are removed from the
register and might not be added to it at the new
addresses to which they move. A person can vote
only once, but his or her name can appear ten
times on the register.

Mr. Browne: The use of PPS numbers is the
solution.

Ms O’Rourke: Members are all full of bright
ideas.

Mr. Mooney: The Minister refuted the claim
that PPS numbers offer a solution. The Minister
explained the position.

Mr. Browne: People are continually moving
house.

Mr. Mooney: The Senator should read the
Minister’s statement.

An Leas-Chathaoirleach: The Leader of the
House, without interruption.

Ms O’Rourke: It is far better that there should
be an excess of numbers on the register in order
that people will have an opportunity to vote. If a
person moves house and his or her name is not
added to the register in respect of his or her new
address, there is no cross-reference. By law, it is
the duty of a county or town council to prepare
the register. It appears that, for a long period, the
councils have not being doing so.

Ms White: They did not bother to do it.

Mr. Bannon: They are under-resourced.

Ms O’Rourke: They are not under-resourced.
It is good that Senator Bannon is anxious about
the electorate. That is very noble of him. I share
his nobility in that regard.

The Senator also requested the Minister for
Communications, Marine and Natural Resources,
Deputy Noel Dempsey, to come before the
House. The Minister is abroad on business at

present. However, when he returns, we will invite
him to come before us.

Order of Business agreed to.

Prisons Bill 2006: Committee Stage.

Section 1 agreed to.

SECTION 2.

Acting Chairman (Mr. Dardis): Amendments
Nos. 1, 2, 4, 13, 74, 80 and 81 are related and may
be discussed together by agreement.

Mr. Cummins: I move amendment No. 1:

In page 6, line 5, after “his” to insert “or
her”.

This amendment is entirely technical in nature
and refers to the definition of “governor”. As a
general rule, the practice in legislation is to refer
to gender-neutral terms such as “member”,
“practitioner”, “officer”, “Minister”, etc., in a
gender-neutral fashion by using the phrases “him
and her” or “his or her”. I presume it is merely
an omission on the Parliamentary Counsel’s part
that, in the definition, the governor is referred to
only in masculine terms. However, this omission
does, perhaps, betray outdated stereotypes.

Dr. Henry: I support the amendment because
there are several women governors in our prisons.

Tánaiste and Minister for Justice, Equality and
Law Reform (Mr. M. McDowell): I accept the
amendment.

Amendment agreed to.

Amendment No. 2 not moved.

Question proposed: “That section 2, as
amended, stand part of the Bill.”

Dr. Henry: Will the Bill cater for people in des-
ignated centres, as described under the Criminal
Law (Insanity) Act? If the answer is yes, we
would need to include an amendment in respect
of the definition of “prisoner”. It is important to
ensure people who may be brought to court from
the Central Mental Hospital or from court to that
institution or another designated centre be cat-
ered for under the Bill. In my view, the definition
of “prisoner” should be expanded to include the
phrase “or a designated centre under the terms
of the Criminal Law (Insanity) Act 2006”.

Mr. Norris: I am somewhat concerned about
this notion. Perhaps I did not fully understand the
argument put forward by Senator Henry. I am
aware that a number of people are concerned
with regard to the stigmatisation of individuals,
but I am sure the latter was not the Senator’s
intention. I put on the record of the House last
week the view of a senior doctor who is con-
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[Mr. Norris.]

cerned about such stigmatisation, particularly in
light of the location of the new Central Mental
Hospital in the grounds of a prison. He made that
point in a slightly different way from Senator
Henry. He felt people who committed acts as a
result of a delusion for which they were not
responsible, which would objectively be viewed
as criminal, should not be regarded as criminals.
The word “prisoner” carries a degree of criminal
association and, while I agree with the thrust of
Senator Henry’s contribution, we ought to be ter-
ribly careful in case we unwittingly criminalise
and further stigmatise those who suffer from a
medically definable condition rather than a crimi-
nal personality.

Dr. Henry: I assure the Senator this is not
being done to stigmatise those who are mentally
ill but to ensure absolute clarity. While a criminal
act may have been carried out by such people
when they suffered from hallucinations, delusions
and so on, by the time they are dealt with, they
could be perfectly rational because of treatment.
I am trying to establish whether the Minister pro-
poses to segregate individuals admitted via the
Central Mental Hospital, for example. While we
do not need to discuss the prison escort service
because the problem has been solved, my anxiety
relates to whether these individuals will be stig-
matised by being segregated. I agree with doctors
who say it is not suitable to put a hospital on the
same site as a prison and I have raised this several
times with the Minister. I wonder how people
who are mentally ill will be dealt with when they
are moved from hospital to prison. The Minister
has also made provision for children, another
group about whom I would like clarity.

Mr. M. McDowell: Senator Henry has tabled a
proposal to extend the audio-visual provisions in
section 33 to persons detained. I would like to
examine the implications of such a move, the
question of prison transport and the implications
of extending the concept of “prisoner” to the cat-
egories of persons to whom she referred between
now and Report Stage. This has negative and
positive implications and far be it from me to get
involved in a quarrel between the two Senators
in the College of the Holy and Undivided Trinity.

Mr. Norris: We are on the same side regarding
the welfare of people.

Mr. M. McDowell: However, I must reflect
further on this and I am grateful to Senator
Henry for raising the issue. I cannot accept
amendments along those lines now.

Dr. Henry: I cannot make an amendment on
the floor of the House but I would be grateful if
the Minister examined this issue, which I will also
consider again.

Question put and agreed to.

Sections 3 and 4 agreed to.

SECTION 5.

Acting Chairman: Amendments Nos. 5 to 11,
inclusive, are related to amendment No. 3 and all
will be discussed together.

Mr. Cummins: I move amendment No. 3:

In page 7, subsection (1), line 2, to delete
“Government” and substitute “Oireachtas”.

The effect of the amendment would be to ensure
no contract for the privatisation of prison services
would be entered into without the approval of the
Houses of the Oireachtas. Such an important pro-
cess should be subject to non-governmental
scrutiny.

Amendments Nos. 5 to 11, inclusive, seek to
put safeguards in place for private prison custody
officers. I have grave concerns that those who
might be appointed to this position could lose the
run of themselves. We must be very cautious in
framing the legislation where it outlines their
statutory duties. It must be borne in mind that if
they act outside the scope of constitutional or
lawful behaviour, the State will ultimately be
vicariously liable for their actions. These safe-
guards for the State must be carefully examined.

Mr. M. McDowell: With regard to the proposal
that the Oireachtas and not the Government
should decide the contracts, the Attorney
General’s office advises that a decision in this
regard is most suited to the Executive.

Amendments Nos. 7 to 9, inclusive, insert
additional conditions on the performance of func-
tions by a prison custody officer, including that
he or she must demonstrate respect, ensure the
safety, security and well-being of prisoners in cus-
tody, behave in an appropriate manner and act
in accordance with the law. I am advised by the
Parliamentary Counsel not to accept these
amendments on the basis they are covered by
section 6(6), which states that a certificate is not
issuable unless the person in question “is of good
character, is capable of performing the functions
of prisoner custody officer, has undergone such
course of training relating to, or has such experi-
ence of, custody of prisoners as would, in the
opinion of the Minister, enable the person to per-
form the functions of a prisoner custody officer
in an efficient manner, and is otherwise a fit and
proper person” to be appointed. That provision
is as broad as it needs to be, as I do not wish to
be too detailed because people read things into
detailed provisions that were never intended.
Everybody treats prisoners with respect but
primary statute law does not make provision for
a full-time prison officer treating a prisoner with
respect. It is not necessary to place specific obli-
gations on a prison custody officer which are not
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even applied to a prison officer during his or her
work.

Mr. Cummins: Section 6(6) does not cover the
issues I raised. When claims are made against the
State regarding custody officers, it will be too
late. These amendments should be made.

Mr. M. McDowell: There is middle ground
between myself and the Senator. Section 6(7)(b)
states that a condition of the certificate is that the
custody officer complies “with the provisions of
this Act and any prison rules relating to the treat-
ment of prisoners in custody”. I can apply any
rules I want in the area to guarantee the safety
and welfare of prisoners. It is not as if they are
excluded from the ordinary rules governing
prison officers and their treatment of prisoners.

Dr. Henry: While the Minister can apply any
rules he wants, I refer him again to the my con-
cern about people who may be mentally ill at the
time they are transferred by the prison escort
service. Will the custody officers receive psychi-
atric nursing training?

Mr. Cummins: The Minister can make rules
and, while section 6(7) covers the issues I raised
to some extent, the Minister should be more
specific.

Mr. M. McDowell: Custody officers must
receive training, as appropriate, under the legis-
lation. Every prison custody officer will not have
to be a fully trained psychiatric nurse.

Dr. Henry: I did not suggest that.

Mr. M. McDowell: It depends. For example, a
prisoner suffering from schizophrenia could be
moved from a prison to a psychiatric hospital and
it may not be appropriate or practical to have him
or her accompanied by an officer with psychiatric
training. We cannot have a situation in which
someone cannot be moved and must be left
untreated because a person with psychiatric train-
ing is unavailable at the time. We must be reason-
able in these matters.

The custody and welfare of prisoners, many of
whom are psychiatrically unwell — there is a high
degree of psychiatric illness among prisoners —
involve their being moved from A to B, but I
cannot be put in the position of saying that one
officer is suitable while another is not. The train-
ing must be general. I cannot operate on the basis
that every prisoner who is psychiatrically unwell
should be dealt with by a psychiatrically trained
prison officer in routine transactions within the
Prison Service.

Moving prisoners from A to B is one issue, but
what about moving them within the Prison
Service, such as from block to block, to their
meals, to training, education or fitness classes or
so on? If I go down the road of specifying that a
different category of prison officer must be

present if a prisoner is being moved from A to B,
I would be creating an obstacle to the effective
custody of those prisoners without much benefit.

Dr. Henry: The Tánaiste could not make the
measure obligatory because such a prison officer
cannot be supplied in every case, but could we
not make it a recommendation? I would not like
to be asked to take from one place to another
someone who is experiencing an acute schizo-
phrenic episode.

Mr. M. McDowell: No.

Dr. Henry: We need officers who are trained
to deal with such people. The amendment asks
that the people transporting prisoners be trained.

Mr. M. McDowell: I do not propose to impose
upon the custody officers a degree of training or
skills that I would not impose on an ordinary
prison officer asked to do the same function. No
additional danger is posed by the fact that a per-
son is being dealt with by a prisoner custody
officer rather than by an ordinary prison officer.

Section 6(6)(c) requires that the person “has
undergone such course of training relating to, or
has such experience of, custody of prisoners as
would, in the opinion of the Minister, enable the
person to perform the functions of a prisoner cus-
tody officer in an efficient manner”. This is as
good as the provision can be and I do not see how
I could go much further.

Mr. Cummins: I failed to address amendment
No. 11 in the group. It is a technical amendment,
the function of which is to expand the definition
of “applicant” to address all eventualities. The
definition in the Bill is insufficient.

Mr. M. McDowell: Amendment No. 11 pro-
poses that the definition of “applicant” would
also include a person who makes an application
for a certificate on behalf of another person. The
current definition makes it clear that “applicant”
includes a person who applies for a certificate and
a person on whose behalf someone else applies
for a certificate.

The original wording is broad enough to
address an applicant. If one examines page 9, the
first definition in section 6(16) states: “ “applic-
ant” includes a person on whose behalf another
person applies for a certificate”. Senator
Cummins’s adviser is shifting a definition from
one part of the section to another.

Mr. Cummins: Our amendments are more
specific and would suit the legislation better than
its current provisions.

Question, “That the words proposed to be
deleted stand”, put and declared carried.

Amendment declared lost.
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Mr. Cummins: I move amendment No. 4:

In page 7, subsection (4), line 14, to delete
“the Garda Sı́ochána” and substitute “An
Garda Sı́ochána”.

Mr. M. McDowell: I will not accept the amend-
ment. During the course of the debate on the
Garda Sı́ochána Act in the Lower House, Deputy
Jim O’Keeffe pointed out that the phrase “the
Garda Sı́ochána” was used extensively in the
original 1920s legislation. He stated that what was
good enough for Kevin O’Higgins was good
enough for him, which will have a strong effect
on Senator Cummins.

Acting Chairman: We have discussed the
amendment.

Mr. Cummins: I am trying to standardise the
situation in all statutes. The proper name of “An
Garda Sı́ochána” should be included. The
Tánaiste turned down a request for a similar
amendment to the Criminal Justice 2006 Act, but
the correct term of “An Garda Sı́ochána” should
be applied. As the Tánaiste has indicated that he
will not accept the amendment, we will probably
press it on Report Stage.

Amendment, by leave, withdrawn.

Section 5 agreed to.

Amendments Nos. 5 to 11, inclusive, not
moved.

Section 6 agreed to.

SECTION 7.

Acting Chairman: Amendments Nos. 12 and 14
to 18, inclusive, are related and may be discussed
together by agreement.

Mr. Cummins: I move amendment No. 12:

In page 9, subsection (1), line 21, after “per-
son” to insert “without delay”.

This is a technical amendment to make it clear
that the Minister should not delay in revoking a
certificate, which should be done as speedily as
possible.

On amendment No. 14, there is no indication
in the Bill as drafted of the timeframe in which
the Minister must deal with a complaint under
section 9(9). A complaint of this nature should be
considered as a serious issue and be dealt with as
a matter of priority. These inserted subsections
would ensure that the Minister deals with the
matter promptly, but they would also ensure that
the person complained about would not be per-
mitted to work until such time as the matter is
resolved.

The suspension of a prisoner custody officer
would be in keeping with other provisions of the

Bill whereby pending the decision of the Minister
to renew a certificate, a prisoner custody officer
may not continue to work. In effect, a similar
situation exists in this instance. Pending the
decision of the Minister, a prisoner custody
officer should not be allowed to work. In the
event that the accusation is correct or well
founded, the amendment would ensure that there
would be no opportunity for the prisoner custody
officer to deal out punishment or retribution on
the complainant.

4 o’clock

On amendment No. 17, searches of a person
involve the violation of important rights. I recog-
nise that searches are sometimes required for the

safety of prisoners and that prisoners
submit themselves necessarily to a
regime that involves violations of

privacy at many different levels, but the Bill falls
short in terms of its safeguards to protect all pris-
oners from unwarranted intrusions in their rights.

The amendment represents a simple reporting
structure whereby there would be a record of
every search and an explanation of same. The
amendment’s effect would be to protect the pris-
oner’s rights and to shield the prisoner custody
officer from any unjustified accusations or
unfounded complaints.

Amendment No. 18 is a technical amendment
that is dependent on the acceptance of amend-
ment No. 17.

Dr. Henry: The proposals in these amendments
to prevent delays are important but I am much
taken by amendment No. 18. If we are to transfer
people to designated centres using a prison escort
group we should include a definition of desig-
nated centres, because the definition of prison in
the Bill does not cover the Central Mental
Hospital, nor should it.

Ms Tuffy: I tabled my amendment so that in
the case of suspected concealment of a prohibited
item, the privatised prison officer could require
the removal of clothing but would not be allowed
to perform an intimate search. I would like the
Minister’s comments on that.

Mr. M. McDowell: I cannot accept the proposal
in amendment No. 14 that a prison custody
officer not be allowed to perform the function
pending a decision relating to a complaint. That
would mean prisoners could effectively wipe out
prison custody officers by making complaints. If
such a provision were applied to prison officers
at the moment we would have chaos in our
prisons. It does not make any sense to make a
provision in respect of a prison custody officer
that would not be made in respect of a prison
officer.

Amendment No. 15 is a Government amend-
ment substituting the term “functions” for “pow-
ers”. The Labour Party amendment concerns the
provision whereby a prison custody officer is pro-
hibited from requiring the removal of a prisoner’s
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clothing, other than outer clothing, unless he or
she has reasonable grounds for believing that the
prisoner has concealed a prohibited article. It is
the intention that intimate searches only be con-
ducted in accordance with prison rules. I cannot
allow people in transit to be dealt with differently
depending on the identity of the person in whose
custody they are. We are trying to keep drugs out
of prisons and I want an effective system in which
prison rules will be capable of applying.

All matters relating to reporting obligations, as
in amendments Nos. 17 and 18, are capable of
being dealt with by rules. A mandatory context
by way of primary statute is not appropriate.

Ms Tuffy: The Minister mentioned prison rules,
which reminds me that I missed my first amend-
ment, with which it was concerned. The definition
of prison rules is somewhat flawed by only apply-
ing to rules in force. If new rules were made,
repealing old rules, the old rules would no longer
be prison rules for the purpose of any ongoing
disciplinary proceedings or proceedings before
the appeals tribunal. I mention that amendment
in case the Minister wants to reconsider it and its
associated issues before Report Stage.

Is it absolutely clear in section 8 that prison
rules still apply to the prisoner custody officer
relating to intimate searches?

Mr. M. McDowell: I have considerable sym-
pathy for Senator Tuffy’s earlier amendment but
the Parliamentary Counsel was not keen for me
to accept it. However, I can see its force and,
between now and Report Stage, I will look at it
again and consider if the rules referred to are
those in force at a material time rather than any
which might have been repealed. It may depend
on the Interpretation Act and I do not want to
suggest the Parliamentary Counsel is wrong in
this respect. Under the Interpretation Act, cer-
tainly in respect of enactments if not statutory
instruments, the repeal of something does not
affect an ongoing procedural inquiry.

Amendment, by leave, withdrawn.

Amendments Nos. 13 and 14 not moved.

Section 7 agreed to.

SECTION 8.

Government amendment No. 15:

In page 10, subsection (2), line 27, to delete
“powers” and substitute “functions”.

Amendment agreed to.

Amendments Nos. 16 to 18, inclusive, not
moved.

Section 8, as amended, agreed to.

SECTION 9.

Acting Chairman: Amendments Nos. 19 to 22,
inclusive, are related and may be discussed
together by agreement.

Mr. Cummins: I move amendment No. 19:

In page 11, subsection (1), line 28, to delete
“information” and substitute the following:

“information, other than to a governor or a
contractor,”.

The function of these amendments is to protect
the privacy of prisoners. Simply being in prison
should not expose a prisoner to personal infor-
mation about him or her being given to unnecess-
ary third parties. While some information about
prisoners is a matter for public record, other than
the information detailed in amendment No. 20 a
prisoner should be entitled to all the common
courtesy and respect that any citizen would
expect. I know the Minister has a preference for
leaking information at times but others might
hold his office in the future and I ask him to legis-
late with them in mind.

Mr. M. McDowell: I never leak information. If
I disclose information it is in full conformity with
the Official Secrets Act. One of the functions
vested in a Minister is to determine whether to
release information in the public interest under
that Act. I am accountable to Dáil Éireann for
the way I carry out my duties and perform my
functions. I emphasise that I do not leak
information.

The Senator’s amendment raises an important
point. Pointing the finger at the Minister is com-
pletely off-target but there is a habit of providing
information on criminals to some people in the
media. However, I assure the Senator it never
comes from the Department of Justice, Equality
and Law Reform. I do not know from where it
comes or wish to point a finger at somebody else
but there seems to be a regular pattern whereby
petty information about prisoners appears in the
public domain.

Amendment, by leave, withdrawn.

Amendments Nos. 20 to 22, inclusive, not
moved.

Section 9 agreed to.

SECTION 10.

Mr. Cummins: I move amendment No. 23:

In page 12, between lines 9 and 10, to insert
the following subsection:

“(4) A report produced under this section
shall be laid before the Houses of the
Oireachtas not later than 31 May in each
year.”.
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[Mr. Cummins.]

Under section 10 a report on the performance of
a contractor must be supplied to the Minister by
31 March each year. This is an important docu-
ment, particularly in terms of guaranteeing trans-
parency and best practice. It is logical that it
should also be laid before the Houses of the
Oireachtas. Unfortunately, the Bill makes no pro-
vision for such sharing of information between
the Department and the Oireachtas. This amend-
ment would ensure not only that the report would
be laid before the Houses but also that it would
be done in a timely fashion, permitting scrutiny
of and debate on the matter.

Dr. Henry: I support the amendment. Some-
times it might be six months before a report is
laid before the Houses of the Oireachtas. There
is no good reason that this should happen. Two
months appears to be long enough.

Mr. M. McDowell: I do not intend to accept
the amendment. There is a Freedom of Infor-
mation Act and if information is appropriate to
be put in the public domain, in other words, if it
does not contain security or confidential material,
it will be available in that way. I cannot simply
state that every report on every contractor in
every circumstance goes into the public domain,
any more than I would state as much about any
report about a prison officer or a number of
prison officers who, at present, conduct transport
services on behalf of the Prison Service. I cannot
give a guarantee that a written report concerning
them automatically goes into the public domain.
The Freedom of Information Act provides a
proper balance between confidentiality, security
and transparency and is the appropriate way to
deal with this.

Mr. Cummins: I raised the issue of timing. The
reports should be produced in a timely fashion. If
there was anything in the report of a confidential
nature or related to security of the State, it could
be excluded. The proper way to do business is to
lay these reports before the Houses to be exam-
ined and debated, if necessary.

Dr. Henry: Senator Cummins has made a good
point. There are plenty of ways whereby those
parts of the report which are considered sensitive
can be excluded.

Mr. M. McDowell: This section provides that
an officer of the Minister is to monitor the per-
formance by a contractor of his or her functions.
A person appointed as a monitor “shall, not later
than 31 March in each year, prepare and submit
a report to the Minister on the performance by a
contractor of his or her functions under an agree-
ment in respect of the year immediately preced-
ing the year in which the report is so prepared
and submitted”. Under this section, somebody in
the Department would have the first three

months of every calendar year to prepare a report
on how the contractor had functioned in the pre-
ceding 12 months. That report would be given to
the Minister. If it has no significance in terms of
security or confidentiality, it will be available in
the Department under the freedom of infor-
mation legislation. However, if it did have such
significance, it would not be appropriate that it
should automatically have to be published. It is
better to use the existing mechanisms to deal with
this matter rather than require all of these reports
to be published, regardless of whether they are
right or wrong, the rights of third parties or other
such issues which I would have to consider if the
reports were automatically made public.

Mr. Cummins: I still cannot see why it cannot
be done. An increasing amount of information is
being made subject to the freedom of information
legislation. The way things are going, a freedom
of information request will be necessary to find
out who is the Minister for Justice, Equality and
Law Reform, and journalists and anybody else
who wished to find out will be charged for the
information. That is what is happening with the
Freedom of Information Act in many instances.

Amendment put and declared lost.

Section 10 agreed to.

Section 11 agreed to.

SECTION 12.

Acting Chairman: Amendments Nos. 25 to 31,
inclusive, are related to amendment No. 24, while
amendment No. 28 is an alternative to amend-
ment No. 27. Is it agreed that amendments Nos.
24 to 31, inclusive, be discussed together?
Agreed.

Mr. Cummins: I move amendment No. 24:

In page 12, subsection (3), line 21, to delete
“may” and substitute “shall”.

Sections 12 and 13 deal with inquiries into the
conduct of prisoners and sanctions that can be
imposed on them if they are found to have
breached prison rules. Amendments Nos. 24, 27,
29 and 31 are essentially of a technical nature.
Amendment No. 24 allows for procedures for an
inquiry to be listed somewhere other than in
prison rules. Amendment No. 27 replaces subsec-
tion (1)(e), which is virtually incomprehensible as
drafted. I have attempted to re-word it to convey
the meaning that was originally intended. I note
the Minister has decided to delete the paragraph
in amendment No. 28 but this is not necessary. It
is an important provision that prevents governors
from financially penalising prisoners to an extent
they might be unable to meet. The Minister had
the right idea with the original provision in which
he limits the sanction to money earned by the
prisoners in prison.
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Amendment No. 29 clarifies that the governor
may not confiscate money under section 13(1)(g).
Amendment No. 30 is a stylistic amendment.
Amendment No. 31 leaves it up to the governor
of a prison to decide what constitutes an excep-
tionally meritorious act and, therefore, prevents
any potential challenge to a court seeking recog-
nition for such an act.

Dr. Henry: I support amendment No. 25. I
cannot understand why a member of a visiting
committee was excluded in the provision. I am
also concerned that with regard to health care,
and the person can be kept in this situation for
two months, the Minister has only mentioned a
doctor. What if the person is in agony with an
impacted wisdom tooth? Is a dentist permitted?
It is cruel and inhumane treatment if somebody
is not allowed to treat that complaint. What if the
person has an injury? There might have been a
fracas and that is the reason the person has ended
up in this position.

Would it not be wiser to use the phrase “health
care worker” to cover dentists, physiotherapists
or podiatrists, if there are verrucas growing up to
his knees? It is unwise to use the word “doctor”
because it could be the case that a doctor is not
the person required to deal with the medical con-
dition the prisoner might have. Frequently the
people who are subject to prison discipline have
got into that mess because they were involved in
a fight and the health care worker they require
might not necessarily be a doctor. The provision
states that the person can be kept excluded for a
period of up to 60 days, which is a long time to
neglect giving them specific medical treatment.

Ms Tuffy: Senator Henry spoke about amend-
ment No. 25. The reason we seek to include “a
visiting committee” is that visiting committees
have a statutory right to visit prisoners under
section 3(2) of the 1925 Act. In amendment No.
26 we seek to insert the United Nations Commit-
tee against Torture. As the section provides for a
right to visit the prisoner to the Council of
Europe Committee against Torture, it is appro-
priate that it cover the UN committee as well.

Mr. M. McDowell: With regard to amendment
No. 24, I prefer to retain the word “may” because
it allows flexibility with regard to matters which
might or might not be appropriate procedures
and how I establish them and lay them down.
While the section does not necessarily require
rules, it makes possible the introduction of rules
to address these issues.

I am favourably disposed towards amendment
No. 25 and, on the assumption that it is properly
phrased, I would be happy to accept it on
Report Stage.

With regard to amendment No. 26, the United
Nations Committee against Torture does not visit
prisons in the sense that the Council of Europe

committee does. I do not, therefore propose to
accept the amendment.

I appreciate that Senator Cummins considers
the present draft to be deficient but his amend-
ment No. 27 is also somewhat complex. I will
examine both versions to determine whether the
wording can be improved on Report Stage.

Amendment No. 28 removes language that is
repetitive and superfluous. When the Bill was
being drafted, the intention was that any forfeit-
ure of money by a prisoner imposed as a sanction
under section 13 would be limited to the forfeit-
ure of the money the prisoner would have earned
or received while in prison. The wording of para-
graph (e) was intended to be particularly clear on
this point, in that the prisoner’s own personal
funds could not be forfeited. On consideration,
however, the present wording is somewhat long
winded. Removal of the phrase “but not
exceeding an amount of such money that would,
but for such forfeiture, be given to him or her
while in prison” would not change the meaning,
as the phrase “from public funds” already ensures
any moneys to be forfeited cannot be removed
from the prisoner’s personal funds or funds that
he or she may have earned before entering
prison. Therefore, as money earned from outside
sources would not be forfeited under this section,
I will reconsider the matter.

Amendment No. 29 proposes that gratuities
payable to prisoners under prison rules should be
denied, but not confiscated, for a period of 60
days. In my view, the addition of the words “but
not confiscated” is not strictly necessary because
it is clear the gratuity is being denied rather than
confiscated. I assume Senator Cummins is refer-
ring to the crude entitlement in the past to a gra-
tuity but it is one matter if it has been paid and
another if it has not. I will reconsider the pro-
vision in light of the Senator’s proposal.

Amendment No. 30 proposes the addition of a
comma. I am advised by my parliamentary coun-
sel that such an amendment is not necessary and
would be grammatically incorrect.

With regard to amendment No. 31, section
13(5)(b) provides that the governor can restore
all or any part of a remission of a portion of a
sentence forfeited by a prisoner under section 13
if, among other matters, the prisoner has perfor-
med an exceptionally meritorious act. I can
accept the proposed amendment, which provides
for the addition of a reference to a prisoner who,
in the opinion of the governor, has performed a
meritorious act.

Amendment, by leave, withdrawn.

Question proposed: “That section 12 stand part
of the Bill.”

Dr. Henry: I ask the Minister to consider my
suggestions on health care workers.
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Mr. M. McDowell: I am sympathetic to the
Senator’s argument and will consider an exten-
sion to other cognate disciplines.

Question put and agreed to.

SECTION 13.

Amendments Nos. 25 to 27, inclusive, not
moved.

Government amendment No. 28:

In page 13, subsection (1)(e), lines 20 to 22,
to delete all words from and including “but”
in line 20 down to and including “prison” in
line 22.

Amendment agreed to.

Mr. Cummins: I move amendment No. 29:

In page 13, subsection (1)(g), line 25, before
“during” to insert “but not confiscation,”.

In view of the Minister’s commitment to recon-
sider the wording of the subsection, I withdraw
my amendment.

Amendment, by leave, withdrawn.

Amendment No. 30 not moved.

Mr. Cummins: I move amendment No. 31:

In page 14, subsection (5)(b), line 5, to delete
“has” and substitute “has, in the opinion of
the governor,”.

Amendment agreed to.

Section 13, as amended, agreed to.

SECTION 14.

Acting Chairman: Amendments 32 to 44,
inclusive, are related and may be taken together
by agreement. Is that agreed? Agreed.

Ms Tuffy: I move amendment No. 32:

In page 14, subsection (1), line 29, after “im-
position” to insert the following:

“or within 7 days of a decision of an
Appeal Tribunal affirming the sanction so
imposed”.

The purpose of amendment No. 32 is to correct a
flaw in the present provision for a petition. I want
to ensure such a provision can operate following
the exhaustion of the appeals process.

With regard to amendment No. 34, section 15
as it stands is flawed, in that there is no right to
be informed of the right of appeal nor is there a
time limit for an appeal. My amendment attempts
to address that issue.

In respect of amendment No. 41, the Bill is
flawed in not stating whether these sanctions can
be imposed pending appeals. The amendment
offers a flexible mechanism similar to the discre-
tion to suspend a sanction which obtains in
court appeals.

Mr. Cummins: Amendment No. 35 seeks to
delete “notify the governor of his or her intention
to” because this phrase infers no duty on the pris-
oner and introduces confusion in the context of
the steps which must be taken for an appeal to be
lodged. Amendment No. 36 allows the prisoner to
make an appeal directly, which I understand to
be the Minister’s intention. Amendment No. 37
then allows the prisoner to inform the governor
of his or her decision to lodge an appeal. It is only
right that a prisoner should be able to lodge an
appeal directly to the appeals tribunal and there
does not appear to be any logical reason he or
she should have to appeal through the governor.
These amendments also prevent any situation
arising whereby a governor might try to obstruct
an appeal. Acceptance of these amendments
would require deletion of subsection (2), which is
provided for in amendment No. 38.

Amendments Nos. 39 and 40 are mutually
dependent. Legal aid should be granted to pris-
oners in the usual manner and there is no need
for the Minister to interfere.

Mr. M. McDowell: Amendments Nos. 32 to 44,
inclusive, deal with appeals relating to dis-
ciplinary sanctions. Amendment No. 32 proposes
that a prison may, within seven days of a decision
of an appeals tribunal upholding a sanction,
appeal the decision to the Minister. I do not pro-
pose to accept this amendment because the
appeals tribunal created under this legislation is
independent in the exercise of its functions and it
is intended the decision of a tribunal will be final.
It would not be appropriate to appeal an appeal
because that would have the potential to become
a never ending cycle. Furthermore, it is not
appropriate for the Minister to become involved
once a tribunal has issued its decision. The
amendment is based on an apprehension that
Ireland is not fully compliant with the obligations
set out in the European Court of Human Rights
but I do not see how an appeal to the Minister
would further the independence of a tribunal if it
is overruled.

Amendments Nos. 33 and 42 to sections 15 and
16, respectively, lend precision to the provisions.
The amendment to section 15 inserts “his or her”,
which clarifies the provision. The amendment to
section 16 makes the wording more precise by
replacing “one or more than one Appeal Tri-
bunal” with “an Appeal Tribunal or more than
one such Tribunal”.

Amendment No. 34 in the name of Senator
Tuffy provides for the governor to inform a pris-
oner of his or her right to appeal. On initial exam-
ination, I have sympathy for this amendment,
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which I believe is necessary. The prisoner should
be informed of the option to appeal, and that has
not been expressly stated in the Bill’s text. I wish
to consider the Senator’s proposed amendment
and consult the Parliamentary Counsel. I will
return to the House on Report Stage. I am grate-
ful to Senator Tuffy for bringing it to my
attention.

Amendments Nos. 35 to 38, inclusive, in the
name of Senator Cummins effectively provide for
a prisoner to appeal directly to a tribunal and for
him or her to notify the governor of an intention
to appeal. The appeal would not be routed via
the governor. I am not disposed to accept those
amendments, as I am strongly of the view that
notifications must be transmitted through the
governor as a standard practice regarding all
requests from prisoners. Under section 15(2) the
governor is legally obliged in every case to refer
such a matter to an appeals tribunal.

Amendments Nos. 39 and 40 in the name of
Senator Cummins delete references to free legal
aid and remove the provisions stating that regu-
lations may be made granting free legal aid to
prisoners appealing to the tribunal. I do not pro-
pose to accept the amendments. The Office of the
Attorney General has advised me that access to
free legal aid may be necessary in this context to
comply with the European Convention on
Human Rights as interpreted by the courts in a
recent case. Since the appeal involves a possible
loss of remission and as such could be regarded
as equivalent to imposing an additional sentence,
it would require the safeguards associated with
some aspects of a criminal trial, including legal
representation. I have sympathy with Senator
Cummins’s view that we do not want lawyers
dominating the process, but there may be cases
where, owing to the significance of the potential
loss of remission, legal aid is required. I should
not mislead the House by saying that there would
be no problem with blanket removal.

Amendment No. 41 in the name of Senator
Tuffy provides that the application of a sanction
shall not be delayed by reason of appeal. I cannot
accept the amendment, as it is unworkable. If, for
example, a sanction of confinement to a cell for
three days were imposed and immediately
effected, and the prisoner appealed, by the time
any appeal had taken place, the three days of con-
finement could well be over. The sanction would
already have been imposed, and the appeal would
be more or less nugatory. The amendment is
flawed and I do not propose to accept it.

Amendment No. 43 in the name of Senator
Cummins would have the effect of allowing per-
sons other than barristers or solicitors of seven
years’ standing to act as members of appeals tri-
bunals. I am not keen on that, since it is
important that a member of an appeals tribunal
have extensive legal experience. Moreover, as an
appeals tribunal is a quasi-judicial authority, it is
not appropriate that a person with no legal back-
ground should take on a judicial role.

Amendment No. 44 in the name of Senator
Cummins has the effect of providing that an
appeals tribunal must publish the reasoning
behind its decisions. I will consider that proposal
further and revert to the House on Report Stage.

Mr. Cummins: Amendment No. 43 refers to
appointing qualified people to an appeals tri-
bunal. I feel strongly that the constituency the
Minister describes in section 16(3) is unnecess-
arily restrictive. As I said on Second Stage, I
understand that it has probably been modelled on
other tribunals. However, it overlooks the pool of
experience provided by former prison governors,
for example, or those who have worked as chap-
lains, doctors, teachers or in a range of other posi-
tions in prison. Surely someone who has worked
as a chaplain in a prison for the last 20 years
would be sufficiently qualified to deal with the
kinds of questions addressed by an appeals tri-
bunal. I firmly believe that it should not be con-
fined to members of the legal profession because
of the experience over which people such as chap-
lains, doctors, psychiatrists and governors dis-
pose. They would be fitting persons to appoint to
such an appeals body, which should not be con-
fined to lawyers.

Dr. Henry: Senator Cummins makes a valid
point, since a practising barrister or solicitor may
have very little experience of conditions in prison
or what happens there. Someone with experience
of life in prison might be far better suited to deal
with an appeal. One can scrutinise the legal pro-
cess carefully, but the humanity of prisons is of
great importance in such cases, and that should
not be overlooked.

Mr. M. McDowell: It is important that such
bodies be seen to be independent and quasi-
judicial and that persons sitting on them be such
that one might expect of them an understanding
of the law regarding the European Convention
on Human Rights, fair procedures, natural
justice, constitutional principles and so on. Such
concepts are valuable in this context. I would not
like to say too much about former chaplains, but
if they are still men or women of the cloth, the
notion that they should act as tribunals is not
attractive. I make that point for the Senators to
consider. It would be embarrassing for a priest,
nun or other member of the clergy to be asked to
sit in judgment regarding forfeitures and so on. I
would not be keen on that.

If I had proposed that former governors should
hear appeals from serving counterparts I would
have been shot down fairly rapidly. Perhaps when
the Opposition comes up with an idea it has a
different connotation. However, if I had sug-
gested that the outcome of an independent
appeal should rely on a former governor’s
decision on a matter concerning a serving
counterpart, the men in white coats would have
been sent after me.
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Mr. Cummins: Perhaps certain of the men in
white coats would be better qualified than some
of the tribunal members.

Mr. M. McDowell: We do not want to deal with
the psychiatric profession through such stereo-
types. However, if we are to establish an indepen-
dent, quasi-judicial system to replace what cur-
rently obtains, which is that there is virtually no
possibility of appeal, it would be better to do so
using someone expected to have due regard to
legality and who knows his or her way around
such things as the European Convention on
Human Rights, the Constitution and basic pro-
cedure. Lawyers are more likely to have that
instinct than chaplains, who might be fairer in one
sense, being kinder and more generous people.
However, they would be embarrassed at being
asked to do such a job, and it would not be
appropriate.

Mr. Cummins: I still believe that confining
membership to the legal profession is very restric-
tive. The Minister mentioned the Human Rights
Commission. If one had people from it or perhaps
a former chairman, they would be eminently
qualified to navigate whatever legal obstacles
were in their way. The provision confining mem-
bership to the legal profession is unnecessary for
such an appeals tribunal.

Mr. M. McDowell: It is a matter of judgment.
For instance, there are lawyers on the Refugee
Appeals Tribunal, since deciding who is entitled
to protection under the Geneva Convention is a
complex process. If one is listening to a proposal
that someone’s remission, which can be up to a
quarter of his or her sentence, be forfeit because
of an incident, one should have a very clear grasp
of the law, since I have no doubt that such
matters will be subject to legal challenge through
the courts. On an issue of such importance, it is
good to have someone who will not make
elementary legal blunders and land us with a
judicial review.

Mr. Cummins: Is the legal profession not also
capable of that?

Mr. M. McDowell: Its members are entirely
capable of making blunders, but it is supposed
to be notable when they do so. One cannot ask
laypeople to become expert in the law solely to
decide such issues. I do not have unshakeable
faith that no lawyer will ever make a mistake.
There is no doubt that lawyers will make mistakes
and, in such cases, there will be a judicial review.
A lawyer, however, is less likely than a layperson
to make a mistake bearing in mind that the eligi-
bility of the lawyers in question to membership
of the tribunal will be based on their not merely
being trained but also having carried out their
professional duties for an extended period.

Amendment, by leave, withdrawn.

Section 14 agreed to.

SECTION 15.

Government amendment No. 33:

In page 15, subsection (1)(b), line 2, after
“of” to insert “his or her”.

Amendment agreed to.

Amendments Nos. 34 to 41, inclusive, not
moved.

Section 15, as amended, agreed to.

SECTION 16.

Government amendment No. 42:

In page 15, subsection (1), line 34, to delete
“one or more than one Appeal Tribunal” and
substitute “an Appeal Tribunal or more than
one such Tribunal”.

Amendment agreed to.

Amendments Nos. 43 and 44 not moved.

Section 16, as amended, agreed to.

Sections 17 and 18 agreed to.

SECTION 19.

An Leas-Chathaoirleach: Amendments Nos. 45
and 46 are related and may be discussed together.
Is that agreed? Agreed.

Government amendment No. 45:

In page 17, subsection (2)(c), line 16, to
delete “the” where it firstly occurs and substi-
tute “any”.

Mr. M. McDowell: Amendment No. 45 inserts
the word “any” before “aspects of the envir-
onment likely to be significantly affected”. This
precision is necessary because it is possible that a
proposed development might have no significant
adverse effects on the environment.

Amendment No. 46 adds “cultural heritage” to
the list of those aspects of the environment likely
to be significantly affected by a proposed
development which must be considered in an
environmental impact assessment, EIA. The sub-
section already includes material assets, which are
defined as including architectural and archaeolog-
ical heritage. However, cultural heritage is
specifically referred to in Article 3 of the Euro-
pean Council directive of 27 June 1985 dealing
with the assessment of the impact of certain
public and private projects on the environment,
from which the provisions relating to the EIA in
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this Bill are drawn. The words “cultural heritage”
were inadvertently overlooked in the drafting
process and their inclusion will ensure the pro-
visions comply more closely with the provisions
of the EU directive.

Amendment agreed to.

Government amendment No. 46:

In page 17, subsection (2)(c), lines 19 and 20,
to delete “the architectural and archaeological
heritage” and substitute the following:

“any architectural, archaeological or cul-
tural heritage”.

Amendment agreed to.

Question proposed: “That section 19, as
amended, stand part of the Bill.”

Ms Tuffy: It is important that the impact on the
built environment should also be considered as
part of the environmental impact assessment. The
concerns of residents living near the proposed
development, for example, should be taken into
account. Does the Minister envisage that such
issues will be included in this process?

In other legislation providing for decisions of
this type to be taken by a Minister, provision is
often made for an oral hearing. Does the Minister
agree it would be appropriate to include such a
provision in this Bill? This question is relevant
not only to section 19, as amended, but to Part 4
in its entirety.

Mr. M. McDowell: The built environment is
cognisable under the provisions of the section, as
amended. In regard to the Senator’s question on
oral hearings, I wish to clarify that the procedure
outlined in this Bill does not involve the Minister
making the final decision. Part 4 applies to a part-
icular development where the Minister directs
that it should do so. Such a direction is deemed
to be a statutory instrument. Before proceeding
with the development, the Prison Service must
appoint a person to prepare an EIA in respect of
the project, including all the materials set out in
section 19.

On receipt of these documents, the Minister
gives notice of the development to the planning
authority, members of the public, the Minister for
the Environment, Heritage and Local Govern-
ment and, in certain cases, the Minister for
Communications, Marine and Natural Resources.
If the development is likely to have significant
effects on the environment of another party to
the Espoo Convention, which deals with environ-
mental impact assessment in a transboundary
context and was signed at Espoo in Finland in
1991, there must be compliance with the pro-
visions of that convention.

Section 21 provides that the notice given by the
Minister must include the date on which it was

issued; give a brief description of the general nat-
ure of the development, including its size and
purpose and the number of prisoners it is to
accommodate; identify the location; indicate how
many copies of the documents outlined in section
19 may be obtained from the Minister pursuant
to section 22; invite interested parties to make
submissions to a rapporteur appointed under
section 23; and state that the submissions so made
must be accompanied by the name and address
of the person making them.

Under section 22, the Minister must make a
copy of the documents available to any interested
party either in written form or electronically. The
Minister must then appoint a rapporteur to
receive written submissions, and the latter must
consider only those submissions received within
the requisite period. The rapporteur then pre-
pares a report on the basis of those submissions.
He or she effectively analyses the responses to
the EIA documentation that was made public.

Section 24 sets out the procedure that should
be followed when the Minister, having regard to
the report of the rapporteur, decides to make a
so-called material alteration to the development.
This involves the preparation of a supplementary
EIA. According to section 25, the Minister, hav-
ing regard to the EIA, the rapporteur’s report
and the supplementary report, may make further
alterations to the development and may decide
whether to proceed with the project. If the Mini-
ster decides to do so, he or she must come before
both Houses of the Oireachtas with a resolution
in draft form setting out his or her proposal.
Before the Minister moves the draft resolution,
all the documentation must be made available to
the Houses. If the draft resolution is approved
by both Houses, and confirmed by an Act of the
Oireachtas, the Minister may proceed with the
matter. This is analogous to the old restrictive
practices commission procedure which was in
place before the Competition Authority. The
groceries order is an example of such an order.
There was an examiner of restrictive practices
who carried out an inquiry, made a report to the
Minister with a recommendation for or against an
order and the Minister then laid the order before
the Houses. An Act, however, had to be passed
by the Houses to confirm the Minister’s order
before it had legislative force.

The purpose of this section is to give legislative
force to a proposal to build prisons. It cannot be
simply a matter for An Bord Pleanála to decide
whether there should be a prison on a certain site.
The State must have the right to build prisons. In
this day and age, however, it is unsatisfactory that
a Minister could decide to build a prison here or
there without any regard to anyone’s interests
and no democratic input. The Minister must sub-
mit all materials, including a public response
phase, to the Houses which will then decide to
confirm the Minister’s intention in an elaborate
process. At the end, it will have the force of law.
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[Mr. M. McDowell.]

From an EU law perspective, what would
otherwise be an obligation to submit it to an inde-
pendent outside body is avoided as it becomes a
legislative Act. EU law requires either indepen-
dent binding decisions or a legislative Act in cases
of this kind. This is the basic background to this
proposal.

It may be asked why An Bord Pleanála should
not decide where a prison should be. On issues
such as this, in the last analysis, it is a matter for
the security of the State for which the Executive,
tempered by the legislative process, makes the
decisions. We cannot have a situation in which
An Bord Pleanála decides Leitrim rather than
Portlaoise is a better place for a prison. It is not
a matter of a free choice for a group separate
from the process of government to make funda-
mental choices of this kind.

I was interested in the radical distinction in the
way in which the proposals for Thornton Hall and
the Kilworth suggestion were handled. Castlerea
is an example of a community which welcomed
the prison proposal with open arms. Other com-
munities will say, “not in my backyard”. For those
who take the NIMBY position, I cannot deny
them the right to have their views taken into
account. However, in the last analysis, society
must have the right to decide the location of, say,
a motorway. This procedure is designed to ensure
it is fully compliant with EU law.

Mr. Cummins: I took on board the Minister’s
comments on this on Second Stage and, there-
fore, have not tabled many amendments on the
section. I have suggested that when future prisons
are built, they would include courthouses on site.
This would cut down on the various costs associ-
ated with transporting prisoners between court
and prison.

Dr. Henry: Tonight, I will telephone my
relations who live in Kilworth to find out their
views on this for Report Stage. It is important to
remember that Castlerea prison replaced a
psychiatric institution. At the time, an individual
informed me that his father and grandfather had
supplied victuals to the asylum and were looking
forward to continuing to supply victuals to the
prison. There was a commercial side to the locals’
views on the prison being located there.

Does an environmental impact assessment
mean the same as an environmental impact study,
as under the Environmental Protection Agency
Act?

Mr. M. McDowell: It is very similar but I will
not certify it off the top of my head. It is the
same territory.

Dr. Henry: I was concerned it was the same
territory. I would like the term “environmental
impact study” to be used in the provision as it
includes established criteria. While it is the same

territory, it is better to have the territory we know
from the EPA legislation. I will table an amend-
ment on this on Report Stage.

Mr. J. Walsh: The Minister has set out the
reasons the State must be in a position to build
prisons without having to enter the lottery that is
the planning process. This provision is a major
step in introducing checks and balances not in
place heretofore. I am dubious on the difference
between an environmental impact assessment or
statement. From my experience, a statement’s
contents often depend on who is paying the
assessor. It can be done for or against the
development. I have serious questions about the
merits of assessments. While they might identify
areas that need to be examined and be a basis for
debate, I am not confident in their qualitative
merits.

5 o’clock

While I appreciate the Minister cannot go into
the planning process with local authorities and
An Bord Pleanála, the Bill requires the Minister

to give notice of the development to
the planning authority. I would pre-
fer if the role of the local authority

was strengthened by providing for its opinions on
such a development to carry significant weight. It
would not be a veto but would allow a local auth-
ority to have influence on aspects and attached
conditions of a development. Local authorities
have an important function to play in the overall
development of an area.

Dr. Henry: I hope the inhabitants of Thornton
Hall do not read Senator Jim Walsh’s comments.
They would not be enthusiastic for no environ-
mental impact statement to be carried out. It is
important it is included. I understand his com-
ments on how they can vary, but I am sure we
will find some honourable people will produce a
sound impact assessment.

Mr. J. Walsh: There is a whole industry in this
area.

Mr. M. McDowell: I take the point that some
people are cynical about environmental impact
assessments and regard them as, if I may use the
word, “influenced” by the pocket from which
they are financed. In this case, however, there is a
rapporteur as well, which is of some significance.

Senator Jim Walsh mentioned the possibility of
a local authority’s views carrying extra weight. I
think that depends on the view that is expressed.
If a local authority rejects a certain point its view
may or may not carry more weight than that of a
local conservation group which may have put
more work and thought into the objection. While
I appreciate Senator Walsh’s point, I do not wish
to create a hierarchy of objectors, to the effect
that one is on an inside track but other less for-
mally constituted groups are not accorded the
same degree of respect. We need to take account
of the reality that the seriously worked out objec-
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tions of a local authority’s planning officers are
likely to carry more weight, because of the
officers’ experience and the nature of their objec-
tions, than the objections of a crackpot who jots
observations on the back of a beer mat. If I for-
malise this proposition and say, or imply in the
legislation, that one set of objections should carry
more weight I might be accused of saying that
voluntary groups must fight an uphill battle by
contrast with statutory bodies. I hope Senator
Walsh can understand that I do not want to
create two-tier commentators or objectors.

Question put and agreed to.

SECTION 20.

An Leas-Chathaoirleach: Amendments Nos.
47, 48, 49, 53 and 54 are related and may be taken
together by agreement.

Mr. Cummins: I move amendment No. 47:

In page 18, subsection (1), between lines 7
and 8, to insert the following:

“(b) the Oireachtas,”.

It appears from section 20 that the Minister is giv-
ing notice of the development to everybody but
the Oireachtas. This is a simple amendment
which will require him to include the Houses of
the Oireachtas in notices he will send out. It is
not an overly-onerous task and the process will
be better served by including the Oireachtas in
this notification.

Mr. M. McDowell: I will consider the possi-
bility of laying the notice before the Houses of
the Oireachtas between now and Report Stage.
Generally speaking, there is a public advertise-
ment process and it is unlikely that I would notify
the public and that somehow the Dáil and Seanad
would have what I may term a “senior moment”
and not notice what I am doing.

Ms Tuffy: Amendment No. 48 aims to deal with
a problem in the section which requires the Mini-
ster to move a draft resolution of both Houses
containing a drawing. We feel that it may be cum-
bersome to insert a drawing in the resolution, as
the Bill now demands, so we suggest the alterna-
tive of identifying a drawing which may not
necessarily be contained in the resolution but
which could be laid before the Houses.

Amendments Nos. 53 and 54 propose to cor-
rect an error in citation.

Mr. M. McDowell: I accept amendments Nos.
53 and 54. I am not satisfied that I should accept
amendment No. 48.

Amendment, by leave, withdrawn.

Question proposed: “That section 20 stand part
of the Bill.”

Mr. J. Walsh: I noted the Minister’s response
to my last point and can see that he does not want
to make a distinction between objectors, but in
respect of those the Bill puts on notice, while the
Minister for the Environment, Heritage and
Local Government might have a general remit in
respect of overall development of the country he
or she would not have the specific remit applying
to a local authority. The same is true of the Mini-
ster for Communications, Marine and Natural
Resources. Certain members of the public, or
groups, may go to a lot of trouble, professionally
and so on.

I was not canvassing the point that a local auth-
ority could object absolutely and follow the popu-
list line that it does not want the prison in its area.
That will not carry weight. The overall decision
rests with the Minister but this section does not
recognise that the local authorities are charged
with overall responsibility for the proper planning
and development of their areas. There is no
overseeing local input into the design of the
prison which might help to win support for the
project in the area. I hold to the opinion I
expressed earlier and I am sure the Minister holds
to his.

Mr. Cummins: Will the Minister comment on
the suggestion that court services be involved on
the site?

Ms Tuffy: Can the Minister ensure that the
buildings are nice? Many buildings go up which
are a blight on the landscape yet when one raises
that with county managers they say that is
because the law is not strong enough to help them
require good design. If this was in the Minister’s
control he could try to do that. Perhaps in future
these buildings will not all be used as prisons and
could be given some other purpose. It would be
worthwhile to avoid putting up square blocks or
ugly buildings and to build instead attractively
designed buildings.

Dr. Henry: Would this cover a designated
centre, such as the Central Mental Hospital being
moved into the complex?

Mr. M. McDowell: This provision does not
cover a designated centre. That would require
different legislation.

There are court houses beside Castlerea and
Clover Hill and Wheatfield. I intend to put a
court beside Thornton Hall because it makes
sense for the reason that Senator Cummins men-
tions. Likewise I intend to examine the possibility
of putting a Garda station near the major prison
developments in north Dublin and Munster
because if somebody tries to bring drugs into a
prison it is useful to have gardaı́ within shouting
distance. The same applies if someone is causing
trouble outside the prison. I have dealt with the
points raised by Senator Tuffy.
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Ms Tuffy: What about the buildings?

Mr. M. McDowell: Regarding the attractive-
ness of buildings, there must be a trade-off
between solidity and durability and architectural
appeal. Some aspects of Kilmainham Jail are
attractive such as the screen walls on the front.
Likewise, Mountjoy Prison has some attractive
architectural features, some of which may well be
preserved. It is true that modern prison buildings
are generally less interesting than old ones.
However, I was struck by the attractiveness of the
Midlands Prison. It is by no means the worst. One
has to make a trade-off between practicality and
aesthetics in all of these cases.

In Thornton Hall it is the intention of the
designers that there would be a screen and earth-
works to make the complex there generally invis-
ible to the outside world so that it will not be a
feature of the landscape. Some countries build
their prisons upwards to three or four storeys and
the experience is that the higher one goes, the
greater the trouble. Enormous halls are created
inside prisons that are noisy and difficult in terms
of keeping control. It would be my intention that
whatever is done in Thornton Hall would be
extensive rather than vertical. The new sites for
large prison developments should have place for
football pitches, running tracks and exercise
areas, and not just have inmates crammed into
small spaces.

In Kilmainham Jail there is a carving of
chained serpents over the doors to frighten
people going in. There is a Latin motto to the
effect that one should be merciful to those who
have been put down and equally to knock the
corners off the proud. We would not propose to
put such a motto above a prison nowadays. We
are better off putting a mission statement inside
a prison rather than putting up slogans with mor-
alising thoughts for prisoners to read as they go
in.

Mr. Cummins: The Minister referred in his dis-
course to drugs in prisons. Is he aware that refer-
ence was made in this House to the fact that two
prisoners from Wheatfield Prison spoke by
mobile telephone on a radio programme today?
They stated that the prison is awash with drugs. I
invite the Minister to comment on this.

Dr. Henry: In support of what the Minister
stated, the Dóchas Centre — the women’s prison
— is very good. It looks well from the outside as
one goes up the North Circular Road and it also
looks well inside, proving that it is possible to
achieve a balance in building prisons to make
them look as attractive as possible, as Senator
Tuffy stated.

I also agree with the Minister about not having
multi-storey prisons. They are not a good idea.
The Minister should visit Maiano Prison in Spo-
leto, Italy. It is the high security prison which
designed the sets for Opera Ireland’s recent stag-

ing of “La Bohème”. Sets and costumes were also
produced in the men’s prison in Mountjoy and in
the Dóchas Centre. That Italian prison was built
about 20 years ago. If the Minister has time it
would be well worth his while visiting it. It is diffi-
cult to deal with long-stay prisoners who are
incarcerated for 20 years or 25 years but based on
my visits there, it appears to be working well.

Mr. M. McDowell: The Seanad is such a nice
place compared with the Dáil. Here, it is sug-
gested to me to take a trip to Italy, etc. while in
the other House one is asked whether all one’s
trips are necessary.

Mr. Cummins: The Minister can go to see “La
Bohème” as well.

Mr. M. McDowell: I agree with what Senator
Tuffy said about the women’s prison — the
Dóchas Centre. The pity about it is that it was
designed by optimists who did not make it big
enough. The prison is already overcrowded.

Dr. Henry: I disagree with the Minister on that
point. It is big enough.

Mr. M. McDowell: People are sleeping in por-
tions of the building that were not originally
designed as sleeping accommodation.

Dr. Henry: Perhaps some of them do not need
to be there.

Mr. M. McDowell: That is a sad fact. To return
to Senator Cummins’s point, unfortunately, that
prison is vulnerable to drugs being smuggled into
it. It is no exception to the rest of the Mountjoy
complex in this respect. Drugs can be catapulted
over the wall. There have been incidents of drugs
being intruded into the prison in that way.

Senator Cummins asked me whether there are
drugs in prisons. There are, which is why we must
revisit the issue. That is what the drugs strategy
in prisons is all about. I make no apology to any-
one and those who suggest that because there are
drugs outside, there are bound to be drugs inside,
are no more morally enlightened than I. That is
a negative view of the prison system.

It is the duty of the State to keep prisons drug
free and we must take the necessary steps to
bring that about. However, other things must give
way for prisons to be drug free, such as the right
to have physical contact with visitors if that sig-
nificantly enhances the risk of drugs getting into
prisons except in highly controlled circumstances.
People will say there are perfectly decent people
in prison who should have contact but they are
the people who are frequently subjected to bully-
ing to abuse the prison visit to bring in drugs. It
is not an easy situation. Much as I would love to
live in a world where a child could be passed over
the table to his or her father, for instance, in a
prison, the fact is that such contact has regularly
been abused in the past for the purpose of introd-
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ucing drugs. I do not wish to comment on more
recent events in regard to the passage of drugs.
Vigilance in every respect is of great importance.
Prison officers face an uphill battle in keeping
prisons drug free.

Mobile telephones are prohibited in prison. It
is the duty of the Prison Service to ensure that
the prohibition is effective. There is more than
one way of skinning a cat in that, on the one
hand, there can be searches but jamming can also
be employed. The Prison Service intends to intro-
duce generally a system of jamming mobile tele-
phones within the prison system.

Question put and agreed to.

Sections 21 to 25, inclusive, agreed to.

SECTION 26.

Amendment No. 48 not moved.

Government amendment No. 49:

In page 21, subsection (2)(a)(ii), line 18, after
“during” to insert “the”.

Amendment agreed to.

Section 26, as amended, agreed to.

SECTION 27.

An Leas-Chathaoirleach: Amendments Nos. 51
and 52 are related to amendment No. 50 and they
may be discussed together by agreement. Is that
agreed? Agreed.

Government amendment No. 50:

In page 21, subsection (1)(a), lines 32 and 33,
to delete “decision made, direction given or
order made” and substitute “decision made or
direction given”.

Mr. M. McDowell: These three amendments
relate to section 27. They deal with the question
of acts done pursuant to Part 4 of the Bill. The
amendments to this section are intended to
ensure clarity. Amendment No. 50 removes the
phrase “order made” from those acts of which the
validity may be questioned. The reason for this
is to simplify the provision as its inclusion was
repetitive. For an order to be given, a decision
must have been made in the first place so by
including that, the making of a “decision made
or direction given” order would automatically be
covered. The words are thus superfluous.

Amendment No. 52 deletes the word “other”
from subsection (4). This subsection provides that
the notice of the application may be served on
such persons as the court directs. The use of the
word “other” was superfluous.

In amendment No. 51, the insertion of the
phrase “that Order” instead of “the said Order

84” improves the flow of language and makes the
provision simpler to understand.

Amendment agreed to.

Government amendment No. 51:

In page 22, subsection (2)(c), lines 11 and 12,
to delete “the said Order 84” and substitute
“that Order”.

Amendment agreed to.

Government amendment No. 52:

In page 22, subsection (4), line 18, to delete
“other”.

Amendment agreed to.

Section 27, as amended, agreed to.

SECTION 28.

Ms Tuffy: I move amendment No. 53:

In page 22, subsection (1)(a), line 35, to
delete “2000 and 2006” and substitute “2000
to 2006”.

Amendment agreed to.

Ms Tuffy: I move amendment No. 54:

In page 22, subsection (1)(b)(iii), line 41, to
delete “2000 and 2006” and substitute “2000
to 2006”.

Amendment agreed to.

Section 28, as amended, agreed to.

Section 29 agreed to.

SECTION 30.

An Leas-Chathaoirleach: Amendments Nos. 56
to 63, inclusive, are related to amendment No. 55
and all may be discussed together, by agreement.
Is that agreed? Agreed.

Ms Tuffy: I move amendment No. 55:

In page 23, between lines 32 and 33 to insert
the following subsection:

“(2) Where immediately before the com-
mencement of this section a person held office
as Inspector of Prisons, he or she shall become
and be the first Inspector of Prisons pursuant
to this section upon such commencement.”.

The purpose of this amendment is to provide con-
tinuity with the existing holder of the office, Mr.
Justice Kinlen. We welcome the fact that the
section puts the office of Inspector of Prisons on
a statutory basis and confirms the independence
of his or her functions. Obviously the present
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[Ms Tuffy.]

incumbent of that office has been independent.
That is confirmed by the fact that he feels free to
criticise the Minister, which is only right and is an
indication that he is showing his independence
and doing his job correctly. That is an omission
in the section as it stands as it does not make
clear there is that element of continuity.

Dr. Henry: I support the amendment. Were the
Minister to accept it, it would show him in a very
good light. To recognise a person’s independence,
even though it may have been troublesome at cer-
tain times, is well worthwhile. I am glad Senator
Tuffy tabled this amendment.

Mr. M. McDowell: I fully appreciate the inten-
tion of this amendment which is to recognise the
independence and hard work the current inspec-
tor has carried out. It is not usual, in respect of
a statutory officer, to provide in law that a non-
statutory officer shall be the first statutory officer.
This is a matter to be decided when the term of
the current incumbent comes to an end. I am not
in a position to say to the House that automati-
cally that person will be appointed. I may not be
Minister at that time and whoever succeeds me
might not be of the same view as Members on
this matter. It is clear that in no sense is he dis-
qualified from appointment to the position.

Ms Tuffy: On a point of clarification, when the
legislation is commenced, does that mean the
present holder of the office is then the statutory
inspector?

Mr. M. McDowell: No, it does not mean that.
To be appointed, one has to be appointed under
the terms of the Act. The present incumbent, Mr.
Justice Dermot Kinlen, is a non-statutory inspec-
tor whose term of office is due to expire in April
2007. It would not be proper for me to provide
in legislation that somebody whose office is still
ongoing will be automatically appointed by who-
ever is Minister for Justice, Equality and Law
Reform in April 2007. It is not proper for any-
body to say that. What I am saying is that he will
not be excluded from appointment by the terms
of this legislation. It would be strange if one were
to provide that a person who was occupying a
non-statutory office was automatically, and with-
out regard to anybody’s views, made the first
inspector thereafter, even though the term of
office of that person had expired.

Amendment, by leave, withdrawn.

Government amendment No. 56:

In page 24, subsection (5), line 3, to delete
“The” and substitute “Subject to this Part,
the”.

Amendment agreed to.

Section 30, as amended, agreed to.

SECTION 31.

Amendments No. 57 and 58 not moved.

Mr. Cummins: Sorry, amendment No. 58 was
not discussed.

An Leas-Chathaoirleach: It was included in
the grouping.

Mr. M. McDowell: If it is of interest to the
Senator I propose to examine it before Report
Stage.

Mr. Cummins: I thank the Minister. Amend-
ment No. 59——

An Leas-Chathaoirleach: That amendment was
discussed with amendment No. 55.

Mr. Cummins: I move amendment No. 59:

In page 24, subsection (3), line 19, to delete
“shall” and substitute “shall, within 3 months
of receiving it,”.

I did not get the opportunity to speak. I did indi-
cate I wished to speak. I have tabled a number of
amendments in this grouping.

Amendment No. 59 requires that the Minister
lay the report before the Oireachtas within a
specified time period of three months. As dis-
cussed earlier, this is an important item since the
Oireachtas will have time to debate the import-
ance of issues contained therein. Unfortunately,
the Minister has acted in bad faith in regard to
reports of the inspector of prisons and places of
detention in the past. I mentioned that matter on
Second Stage. For example, during the past two
years the Minister published Mr. Justice Kinlen’s
reports during the last week of the parliamentary
term so that there was not time to schedule a
debate on many important and not insignificant
issues surrounding the management of our
prisons. I would hate to see this type of disrespect
for the Houses of the Oireachtas to become com-
mon place. Therefore I table this amendment to
ensure the Minister’s successors of whatever
party would not act in the same way.

In respect of amendment No. 60, the doctoring
of the inspector’s report and the removal or omis-
sion of information that the inspector saw fit to
include is too important a matter to be decided
between the Minister and the Government’s Sec-
retary General. Rather, the decision should be
taken by the Government and the collective
responsibility should be applied to it.

Section 31(6) effectively prevents the inspector
from examining a complaint from an individual
prisoner. While I am not suggesting that
responding to every prisoner’s individual com-
plaint should be one of the inspector’s functions,
I have tabled amendment No. 61 in order that the
inspector’s hands are not tied in any way. By way
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of this amendment he or she could examine issues
raised by a prisoner and hence fulfil one of his or
her important functions.

Amendment No. 62 creates a specific offence
of failing to co-operate with the inspector. This is
an important support framework for the inspec-
tor. Amendment No. 63 returns to the issue I
have raised a number of times this afternoon. It
is important there are statutory timescales within
which the Minister must lay documents before
the Houses of the Oireachtas. Without them it is
too easy and convenient for Ministers to ignore
the Oireachtas and either delay publications
indefinitely or occasionally delay debates or
prevent them from taking place on important
issues such as those raised in the annual report of
the Inspector of Prisons and Places of Detention.
It would have been remiss if we had not reached
these amendments and I thank the Leas-
Chathaoirleach.

Dr. Henry: I wish to speak to amendment No.
59. Sometimes we believe we have done some-
thing once a report has been produced. However,
unless we discuss it and ascertain how we should
act on it, it is utterly useless. We get report after
report on a variety of topics, 98% of which are
never discussed in either House of the
Oireachtas. When I was first elected to this
House and discovered that the reports of the
Inspector of Mental Hospitals had never been
discussed in either House, I could scarcely believe
it. Fortunately I managed to get them discussed
every year fairly briskly. Twice during this session
I have asked that the report of the Inspector of
Prisons and Places of Detention and the visiting
committees’ reports be discussed. I am sure the
Leader has made every effort to allow such a
debate.

It is pointless getting reports that nobody sees.
They are of no value if they remain a secret. We
want to learn from them. It allows that anything
of a secret nature can be blotted out in the tradit-
ional manner. It is important that this legislation
specifies that within a certain timeframe the
report must be debated.

Mr. M. McDowell: These Houses are free to
discuss what they wish. As long as reports are
made public it is up to the Members of this and
the other House and the separate committees of
the Houses to decide what they will discuss. In
this new age of transparency, a vast amount of
reports are submitted to the Houses of the
Oireachtas, including reports on the conditions of
nursing homes, and reports on the operation of
special schools and various other institutions.
When dealing with legislation it is tempting to
suggest that there should be a positive obligation
to discuss certain reports every year. However, if
Senators suggested that the huge number of
reports that pass across the Government table
every week at Cabinet should all be discussed by

the Houses of the Oireachtas there would be
practically no time to do anything else.

In the other House this week and shortly in this
House we will discuss four reports relating to the
Garda Sı́ochána, the Barr report, the Morris tri-
bunal reports, the George Bermingham report
and the Nally group report. If everything needed
to be discussed separately, these Houses would
do nothing. It is a matter for the Houses to decide
what they want to discuss and to make time avail-
able in Government time, in Private Members’
time or by agreement of the Whips.

The prison visiting committee reports in
respect of every prison in the State could theor-
etically be the subject of a mandatory discussion
clause if Senators wanted. However, we need to
be reasonable. I am only discussing matters in the
justice area. There are so many reports to be dis-
cussed every year, including the reports of the
Garda Inspectorate and the Garda Ombudsman
Commission, that we must come to the conclusion
that making them public is sufficient and their
terms speak for themselves. We cannot have both
Houses discussing every report in detail.

Senator Cummins suggested that I have acted
in bad faith. I have not. I will outline the facts
regarding the particular report whose publication
was delayed. The inspector submitted his second
annual report to me in May 2004 and, having
studied the report closely, I had concerns that
some of the contents were defamatory and there-
fore I sought advice from the Attorney General
on the matter. I did this by no means on a hair-
trigger basis, I did so because I had grave con-
cerns that they were defamatory. The Attorney
General subsequently provided advice that indi-
cated that a number of references in the report
were considered to be prima facie defamatory. In
view of that advice and the appreciable risk of a
civil action associated with my publishing the
report in its initial form, I wrote to the inspector
on 30 August 2004 and asked him to reconsider
the report and if possible to resubmit it to me in
a form which would be suitable for publication by
the Department.

In September 2004 the inspector sought a copy
of the legal advice provided by the Attorney
General. Having consulted the Attorney General,
on 21 October 2004 I advised the inspector that
the Attorney General decided that the legal
advice provided was privileged and confidential
and that he did not intend to agree to it being
furnished to the inspector. The inspector then
wrote to me again and suggested that an official
be appointed “to act as Dr. Bowdler” and to indi-
cate the portions of the report which he thought
should or should not be deleted. He further
advised that he would carefully consider any such
suggested deletions and that if he were persuaded
that they were justified he would delete them.

On 17 November 2004, I replied to the inspec-
tor that if I were to appoint an official to suggest
deletions to his report, it would create an
unacceptable precedent and would create the
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impression that the Minister was trying to under-
mine his independence and suppress valid criti-
cism. I also informed the inspector that there
were numerous statements in his report which
were possibly prima facie defamatory of named
individuals and which were arguably totally
unnecessary to the discharge of his functions. Fol-
lowing a further letter from the inspector in
December 2004, I advised him on 22 December
2004 that in a development of his original pro-
posal, I proposed now to request the Attorney
General to appoint an independent senior coun-
sel to examine the report and advise what
deletions were required to allow the report to be
published without exposing the State to serious
risk of civil action or infringing the constitutional
rights of identifiable individuals.

The advice of the independent senior counsel
was received in March 2005 and the deletions as
recommended by him and the Attorney General
were made to the report. The amended report
was then translated into Irish in order to comply
with the provisions of the Official Languages Act
2003 and the amended report was laid before
both Houses of the Oireachtas and published on
the Department’s website on 20 April 2005. The
inspector was advised by me in writing of the
necessary deletions to the report one week before
I published it.

I did not act in bad faith. I acted in good faith.
I invited the inspector to reconsider his report to
ascertain, he being an eminent jurist, whether he
could tidy it up and present it in a form that in
my view was non-defamatory. He preferred that
I should appoint an official to do that. I thought
that would effectively end up with me writing his
report for him. Eventually the notion of in inde-
pendent outside counsel to decide was followed.
I did not delay the report in bad faith.

Just because a person has a statutory office, it
does not mean that other people do not have
rights. My concern was that where somebody,
especially a non-statutory person, is acting
regarding official functions, anything that person
has to say about somebody else, which is damag-
ing to that person, should be strictly relevant and
necessary to the discharge of his or her function.
I have no problem about somebody making a
defamatory statement if it is true or genuinely
believed to be true, provided it is relevant to the
function that is being discharged. However, I
have a problem with canvassing an irrelevant
defamation that is not material.

On this matter, the inspector and I chose to
disagree, which is how the world works. I did my
bit and he did his. As I said to this House on the
last occasion, we remain on very friendly terms,
despite all these public altercations that from
time to time have arisen between us.

On the proposal that the reports be published
within a specified timeframe, I do not know how
I would deal more efficiently with the particular
problem that arose on that occasion. However, I

will consider inserting a phrase such as “a duty to
publish the report as soon as reasonably practi-
cable” after its receipt. I must also be mindful of
people’s rights. If a person is seriously damaged
by a report, I am obliged to ask myself — looking
in the mirror, so to speak — whether it is fair
to expose that person to damaging reports and
whether it would be improper for a particular
report to be published in its original form.

I assure Members that if they had been in my
shoes, they would have acted in the way I did.
Mr. Justice Kinlen can disagree and that is his
privilege. People sometimes disagree on matters.
The only way to resolve matters in this instance
was to engage an independent third party to
examine the issue and that is what happened.

Amendment, by leave, withdrawn.

Amendments Nos. 60 to 62, inclusive, not
moved.

Section 31 agreed to.

SECTION 32.

Mr. Cummins: I move amendment No. 63:

In page 25, subsection (3), line 14, after
“Oireachtas” to insert “not later than 31 May
in any year”.

The Minister gave a commitment to return to this
matter on Report Stage.

Mr. M. McDowell: I should have stated earlier
that if I were to require that it be a function of
the inspector to examine individual complaints,
he would be inundated with complaints, he would
do little more than act as a one-man prison visit-
ing committee and his office would not function.
The report required is systemic in nature and the
inspector will have the right to examine the con-
ditions of individuals in prisons. However, if pris-
oners could, as of right, trigger the investigation
of each of their complaints, the inspectorate
would collapse under the weight of the com-
plaints it would receive.

Mr. Cummins: I stated earlier that I am not
suggesting that it should be one of the inspector’s
functions to investigate individual complaints by
prisoners. I tabled amendment No. 63 in order
that the inspector’s hands would not in any way
be tied and that he would be in a position to
examine complaints if he so desired.

Amendment, by leave, withdrawn.

Section 32 agreed to.

SECTION 33.

Acting Chairman (Mr. Brady): Amendments
Nos. 64 and 66 are related and may be discussed
together by agreement.
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Dr. Henry: I move amendment No. 64:

In page 25, subsection (1)(b), line 24, after
“prison” to insert the following:

“or in the designated centre (within the
terms of the Criminal Law (Insanity) Act
2003)”.

I am of the view that the Minister has recognised
by concerns about this matter. It would be very
useful if videotaping were also allowed in respect
of people who might be in designated centres.
Included would be all the safeguards to which
they must agree, namely, that they must under-
stand what they are doing, be in receipt of legal
advice, etc. I would not like such people to be
excluded from an area that is extremely useful in
terms of pre-trial work and so forth. I hope the
Minister will be able to consider this matter
between now and Report Stage.

Mr. M. McDowell: I want to examine this issue.
The Senator will be aware that there is a misprint
in the amendment, which refers to the “Criminal
Law (Insanity) Act 2003”. The Act was not
passed until this year, so it should read “Criminal
Law (Insanity) Act 2006”. However, her sugges-
tion that this matter be considered is not bad and
between now and Report Stage I will consider
whether power should be given to the Minister
to extend the video link provisions in the Bill to
persons held, pursuant to the Criminal Law
(Insanity) Act, in designated centres or to those
who are in such centres, having been committed
there. I do not want to stigmatise these individ-
uals as prisoners. I do not want to extend the
definition to include patients who, under the rel-
evant Acts, are detainees.

I would probably only put in place an enabling
section. The House can well appreciate that if a
person was seriously psychiatrically ill, it might
do him or her no favours if he or she was obliged
to participate by video link in a court case or
whatever. I presume the Senator envisaged the
introduction of such a section rather than a
mandatory provision.

Dr. Henry: The text of section 33 makes it clear
that it is not aimed at people who are seriously
psychiatrically ill, so that would not arise. As
stated earlier, mental illness can be episodic. It
would be so much easier for the people to whom
I refer, particularly before the advent of a trial,
to be in a position to give evidence by video link.
Video link evidence is a good development and
that is why I stated that I was pleased that it was
extended to children.

Amendment, by leave, withdrawn.

Acting Chairman: Amendments Nos. 65 and 67
to 70, inclusive, are related and may be discussed
together by agreement.

Mr. Cummins: I move amendment No. 65:

In page 25, subsection (1)(c), line 25, to
delete “it” and substitute “the application”.

This is a technical which merely seeks to clarify
what is intended in the relevant paragraph.

Amendment No. 67 will ensure that both a
prisoner and his legal team will receive notice of
application. There is no reason a prisoner should
be disenfranchised from the legal process. He or
she should be copied on all relevant docu-
mentation. I would be grateful if the Minister
could shed some light on why a notice will only
issue if a judge is of the view that it is “desirable
in the interests of justice”. Why are notices not
automatically provided to parties in this instance?

Amendment No. 68 requires that notices of
applications should be sent to the DPP. This is
currently discretionary under the Bill.

Mr. M. McDowell: I am accepting amendment
No. 65. It is a worthwhile suggestion that it should
be an ordinary event that a notice should be
served on the relevant people. Supposing,
however, for some reason this not done and there
was no prejudice to the prisoner. In such circum-
stances, a degree of flexibility would be required.
If a person in the court office forgot to send the
notice to a prisoner and he or she did not mind,
we would not want it to be the case that some-
thing could not be done because that notice was
not sent. I will re-examine the matter before
Report Stage.

Amendment agreed to.

Amendments Nos. 66 to 68, inclusive, not
moved.

Ms Tuffy: I move amendment No. 69:

In page 26, subsection (9), line 35, after
“law” to insert “or order of any court”.

The amendment goes somewhat further than the
provision in the Bill, as it stands. It seeks to make
it clear that the accused will be deemed to be
present for the purpose of any court order. If a
person obtains bail in the High Court, which
remands him or her to appear before the Circuit
Court, which then allows for a video link, he
should be deemed to be present for all purposes
at that stage.

Mr. M. McDowell: I will examine the matter.
There may be some force in the Senator’s
argument.

Amendment, by leave, withdrawn.

Government amendment No. 70:

In page 27, subsection (11)(d), line 20, to
delete “other”.

Mr. M. McDowell: This amendment is intended
to clarify the provision. As it stands, the section
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lists those applications in respect of which the
video link facility can be used. It goes on to spec-
ify that it can be used in any other application,
appeal proceedings or subsequent proceedings.
The word “other”, as it appears in the relevant
subsection, is meaningless. To state that a video
link can be used for all other proceedings as well
as those listed might imply that it could be used
for all proceedings at appeal stage or sub-
sequently. As the word “other” serves no useful
purpose and could lead to confusion, I am pro-
posing to delete it.

Amendment agreed to.

Section 33, as amended, agreed to.

Section 34 agreed to.

SECTION 35.

Acting Chairman: Amendments Nos. 72, 73
and 75 are related to amendment No. 71 and all
will be discussed together.

Mr. Cummins: I move amendment No. 71:

In page 27, subsection (2)(c), line 37, to
delete “diet” and substitute “diets”.

This is a technical amendment to correct an error
in section 35(2). Since prisoners cannot have a
single collective diet and each has his or her own
diet, the word should be expressed in the plural.

Ms Tuffy: The purpose of our amendment is to
harmonise the terminology because the term used
in the definition in section 11 is “prison dis-
cipline” and not “disciplines”.

Mr. M. McDowell: It is stated “diets” would be
grammatically incorrect but I think it is correct. I
concur with both Senators and I accept their
amendments.

Amendment agreed to.

Ms Tuffy: I move amendment No. 72:

In page 28, subsection (2)(e), line 1, after
“of” to insert “prison”.

Amendment agreed to.

Government amendment No. 73:

In page 28, subsection (2), between lines 6
and 7, to insert the following:

“(h) the entry to a prison of a member of the
Garda Sı́ochána in the performance of his or
her functions,”.

Mr. M. McDowell: This is tabled on the advice
of the Attorney General. The amendment pro-
vides a statutory basis for the entry to a prison of

members of the Garda Sı́ochána so that they can
carry out their duties. While nothing in law
prevents gardaı́ from so doing and they already
enter prisons, say, to identify a suspect, the view
of the Attorney General is it would be beneficial
to include a specific provision in primary legis-
lation for that purpose.

Amendment agreed to.

Amendment No. 74 not moved.

Government amendment No. 75:

In page 28, subsection (5), line 27, after “sec-
tion” to insert the following:

“by virtue of section 19(8) of the Criminal
Justice (Miscellaneous Provisions) Act 1997”.

Mr. M. McDowell: Section 19 of the Criminal
Justice (Miscellaneous Provisions) Act 1997 con-
tains a rule making provision for prisons. Section
19(8) provides that any rules under previous pro-
visions of Acts, parts of which have been repe-
aled, still stand. This was included when the 1947
rules were made and there were older provisions.
While the Bill will provide for new prison rules
to be made, the old rules will still be in use until
they come into force. The amendment inserts a
reference to section 19(8) of the 1997 Act to
ensure we do not have a scenario where there are
no rules.

Amendment agreed to.

Section 35, as amended, agreed to.

Section 36 agreed to.

SECTION 37.

Acting Chairman: Amendments Nos. 77 to 79,
inclusive, are related to amendment No. 76 and
all will be discussed together.

Mr. Cummins: I move amendment No. 76:

In page 29, line 4, to delete “shall” and sub-
stitute “shall, subject to subsection (2),”.

This amendment is technical and dependent on
the acceptance of amendment No. 77, which pro-
vides vital discretion to the governor of a prison
to decide whether he or she wants to demand
payment for the services described in the legis-
lation. There could be a number of reasons he or
she would not want to but the Bill, as drafted,
requires governors to charge for services and
leaves no room for movement.

Amendment No. 78 is an important proposal,
which guarantees none of the provisions in the
section would be used to prevent access to medi-
cal treatment for prisoners, which Senator Henry
alluded to earlier. It may well be argued by the
Minister that such a subsection is unnecessary,
but it is an important safeguard to the rights of
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the prisoners and I urge him to accept the
amendment.

While the legislation is clear prisons may not
profit from the provision of goods or services to
inmates by stating in this section that payments
or deductions shall not exceed the full cost of
doing so, it is unclear whether there could not be
other methods of revenue generation. Amend-
ment No. 79 would clarify the position and ensure
there is no loophole that would allow governors,
prison warders or other prison officials to take
advantage.

Dr. Henry: I support the amendment. I am sure
the Minister does not want to deny inmates medi-
cal treatment and the amendment would make
sure this could not happen.

Mr. M. McDowell: I will examine all these
amendments before Report Stage to ensure the
legitimate issues raised are accommodated.

Amendment, by leave, withdrawn.

Amendments Nos. 77 to 79, inclusive, not
moved.

Section 37 agreed to.

Section 38 agreed to.

Amendment No. 80 not moved.

Sections 39 to 42, inclusive, agreed to.

TITLE.

Government amendment No. 81:

In page 5, line 20, after “BY” to insert “A”.

Amendment agreed to.

Title, as amended, agreed to.

Bill reported with amendment.

Acting Chairman: When is it proposed to take
Report Stage?

Mr. J. Walsh: At 3.30 p.m. next Tuesday.

Report Stage ordered for 3.30 p.m. on Tuesday,
5 December 2006.

Energy (Miscellaneous Provisions) Bill 2006:
Second Stage.

Question proposed: “That the Bill be now read
a Second Time.”

Minister of State at the Department of
Communications, Marine and Natural Resources
(Mr. Browne): Molaim an Bille seo don Teach.

I am grateful for this opportunity to present the
Energy (Miscellaneous Provisions) Bill 2006 for

the consideration of the House. Initiated in
March, the Bill is an important component in the
Government’s progressive energy agenda. In con-
junction with the Bill, the Government’s pro-
active approach to energy matters is demon-
strated by the recent publication of the Green
Paper on Energy Policy, Towards a Sustainable
Energy Future for Ireland, with a commitment to
its development as a White Paper shortly, the
National Oil Reserves Agency Bill 2006, soon to
be considered by this House, and the recent pub-
lication of the Electricity Regulation
(Amendment) (Single Electricity Market) Bill
2006 to give a statutory underpinning to the
creation of a single wholesale electricity market.

The last initiative is of particular importance,
as it is a concrete expression of what can be
achieved on all-island matters through co-oper-
ation and mutual respect to the economic benefit
of all and in line with EU policy on strengthening
market integration for reasons of competitiveness
and security of supply.

6 o’clock

I wish to take this opportunity to recognise for-
mally Senator O’ Rourke’s significant contri-
bution in the initiation of the North-South energy

project some years ago and I look
forward to the support of the Seanad
for this important legislation. While

the Bill has undergone a number of significant
changes since it was initiated, reflecting inter alia
a constructive debate in the Dáil, a key objective
is to expand the functions of the Commission for
Energy Regulation, CER, the independent statu-
tory body responsible for regulating and oversee-
ing the liberalisation of Ireland’s electricity and
natural gas sectors. These new responsibilities
will include participation in the development of
an all-island energy market, authorising and sec-
uring the construction of an interconnector, the
regulation of the activities of electricity and gas
installers, the designation of a shipper and sup-
plier of last resort for gas and the regulation and
promotion of natural gas safety.

Established as the independent regulatory
body with responsibility for electricity under the
Electricity Regulation Act 1999, the CER’s
powers and responsibilities were extended under
the Gas (Interim) (Regulation) Act 2002 to cover
regulation of the natural gas market. Given its
wide-ranging knowledge and experience of both
the gas and electricity markets and its statutory
responsibility to carry out its activities in a fair
and impartial fashion, the CER is best placed to
tackle the additional functions and responsibil-
ities proposed by the provisions of the Bill. I now
propose to address these provisions in more
detail.

Section 3 amends the Electricity Regulation
Act 1999, to which I will refer as the Act of 1999
for ease of reference. It provides that it shall be
a new function of the CER to participate in the
development of an all-island energy market. This
preliminary legislative component is necessary for
the successful implementation of the provisions
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of Electricity Regulation (Amendment) (Single
Electricity Market) Bill 2006 under consideration
by Dáil Éireann.

Policy on an all-island energy market is encap-
sulated in the all-island energy market develop-
ment framework, which was published jointly in
November 2004 by the then Minister responsible
for energy matters, Deputy Dermot Ahern, and
his Northern Ireland ministerial counterpart. The
framework, produced in consultation with the
two regulatory authorities and energy stake-
holders, sets out the commitment of both
Governments to achieving a single energy market
that will contribute to a more secure and cost
efficient service for all consumers.

Section 3 also provides that the CER will be
granted the power to arrange for the establish-
ment of a single market operator that will, when
established, operate an essential system of con-
tracts and arrangements for trading in electricity
on the island. The resulting integration of the
electricity markets will result in a number of posi-
tive benefits over time. It will remove market dis-
tortions and minimise the wholesale cost of elec-
tricity. It will also create a more attractive
location for new electricity generation and invest-
ment and thereby improve security and reliability
of electricity supplies throughout the island.

Sections 17 and 18 amend the Gas Act 1976
to provide for the full opening of the natural gas
market. These sections provide that “any person”
shall be entitled to switch his or her natural gas
supplier if he or she so wishes. They further
provide that a natural gas supplier acting on
behalf of “any person” may be granted third
party access to gas pipelines or facilities. The
upshot of these provisions is that the benefits of
liberalisation previously enjoyed by industrial and
commercial consumers will be extended to all
natural gas customers, allowing them to shop
around for their suppliers and to obtain the best
value for money.

Section 19 of the Bill amends the Gas (Interim)
(Regulation) Act 2002 by providing that the CER
may designate a supplier and shipper of last
resort to supply gas to final customers in certain
specified circumstances. This prudent measure is
designed to minimise the impact on the market
and consumers in the exceptional circumstance of
a supplier withdrawing from the market or being
unable to supply gas to its customers for what-
ever reason.

Sections 4 and 13 of the Bill may be of most
significance to the general public. They amend
the Act of 1999 by providing for the regulation
via the CER of electrical contractors and gas
installers, respectively. In conjunction with
section 9, which provides for the taking of emer-
gency measures in certain specified circum-
stances, and section 12, which provides for a
natural gas safety framework, these sections dem-
onstrate that two of the central concerns in the
drafting of this Bill were safety and security of

supply in so far as they relate to energy matters.
It is with this in mind that I am particularly
pleased to put forward these provisions for the
consideration of Members of this House.

Sections 4 and 13 provide that the CER will
have overall responsibility for the regulation of
electrical contractors and gas installers in respect
of safety in their areas of work. Under the pro-
visions of the Bill, the CER will have the power
to designate electrical or gas safety supervisory
bodies that will be required to operate in accord-
ance with criteria published by the CER. Under
CER oversight, these bodies will be allocated
responsibility for the registration of electrical
contractors and gas installers as appropriate and
will have a number of powers, including the
power to inspect work carried out by their various
members, the power to monitor and review the
training of their various members and the power
to suspend or revoke the membership of one of
their members for certain specified reasons,
including where work carried out by that member
is unsafe or of an unsatisfactory standard.

To ensure fairness and transparency in the
activities of any such body and between a body
and its various members, any fee or charge
imposed by it will be subject to CER approval.
Any decision by such a body to suspend or
revoke the membership of one or more of its
members shall be subject to appeal to the CER.

Both sections also provide that the CER shall
have responsibility for a number of associated
measures relating to the activities of electrical
contractors and gas installers, including the power
to appoint authorised officers for the inspection
of electrical or gas works, the designation by
means of regulations of certain works as being
solely the province of electrical contractors or gas
installers as appropriate and the power to pros-
ecute rogue installers or contractors.

While we have in Ireland an exceptionally pro-
fessional service provided by installers and con-
tractors, as in all industries we must protect their
good name and the assurance of quality work for
the benefit of the consumer. The provisions of
these sections underwent considerable revision
and refinement during their passage through the
Dáil. A detailed listing of material for inclusion
in these documents is provided in both sections
to ensure a comprehensive regulatory regime.
Provision is also made for an appeals mechanism
to resolve disputes related to the suspension or
revocation, by a designated body, of the member-
ship of one of its members, to ensure fairness at
all times.

Section 13 also provides for a natural gas trans-
mission system operator and a distribution system
operator to appoint a gas emergency officer with
powers to enter land and take emergency
measures where there is a danger to a person or
property arising from natural gas. The CER will
also have the power to appoint a gas safety officer
to assist in the carrying out of its new gas safety
functions.
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Section 14 is an enabling provision, which acts
as an addendum to section 13, allowing the Mini-
ster to make an order to extend certain of the
Bill’s natural gas safety provisions, such as regu-
lation of installers, to include liquefied petroleum
gas, LPG.

The purpose of section 9 is to take account of
the probability, however remote, of a sudden
crisis taking place in the energy market. Under
these provisions, the Minister can, in an emer-
gency, direct the CER or other energy market
players to take necessary safeguard measures.
The Minister must ensure that, whatever action is
taken under this section, the impacts on energy
markets are minimised. These provisions are in
line with EU requirements on security of energy
supply.

Section 12 of the Bill expands the functions of
the CER to include the regulation and promotion
of natural gas safety. In this context, the CER
will be required to consult the National Standards
Authority of Ireland regarding standards and
specifications relating to gas safety. Under this
section, the CER, having consulted with the Mini-
ster, will be required to establish and implement
a natural gas safety framework. This framework
must include, but is not limited to, inspection and
testing regimes for downstream transmission and
distribution pipelines and for storage and liqu-
efied natural gas facilities. The CER will report
to the Minister annually on the functioning of
this framework.

Section 8 amends the Act of 1999 for the pur-
pose of providing for an electricity interconnector
owned by a person other than the ESB to be sub-
ject to authorisation and licence granted by the
CER. For technical reasons relating to the defini-
tion of electrical transmission system, the section
also provides that such an interconnector shall
not be part of the transmission system except
where it comes to the issue of calculating and
imposing charges for the transmission system’s
use. Under the provisions of the section, the CER
may also, with the consent of the Minister, secure
the construction of an interconnector.

I hope this House will join me in commending
the Government on its recent decision to give the
go-ahead for the construction of a 500 MW east-
west interconnector between Ireland and Wales.
As a follow-through on this Government
decision, the CER has been requested to proceed
with a competition to select a developer to secure
the construction of this interconnector by 2012 at
the latest. On completion, the interconnector will
be owned by EirGrid to ensure this strategic asset
remains in public ownership.

Section 10 provides for an acting chairperson
to be appointed to the CER by the Minister in
circumstances where the chairperson is unavail-
able to perform his or her duties or functions.
Further flexibility in the internal workings of the
CER is provided for by allowing the chairperson
to have a casting vote where a difference of

opinion has not been resolved through the usual
decision-making process.

A suggestion was made in the Dáil by the
Opposition that provision be made to allow for
the possibility of a rotating chairpersonship which
would be at the discretion of the Minister. This
was incorporated into the Bill as it provides an
additional measure of flexibility.

To enhance the accountability of the CER to
both the Minister and the Oireachtas while also
reflecting the reality of the day-to-day business
operations of any publicly accountable body, the
appropriate timing of the submission by the CER
of its annual accounts and work programmes is
provided for.

Section 7 provides that the Minister may, in the
interests of the proper and effective regulation of
both the electricity and natural gas markets, give
general policy directions to be followed by the
CER in the exercise of its statutory functions.
Any policy direction which the Minister may wish
to put forward will, in line with established and
best practice, be subject to a public consultation
process.

I will now address other provisions of the Bill.
Sections 5 and 6 amend the Act of 1999 by replac-
ing the definition of combined heat and power,
CHP, with a new definition of CHP as set out
in Directive 2004/8/EC, and by providing for the
methodology through which the various forms of
CHP can be calculated. CHP is the simultaneous
generation of usable heat and electricity in a sin-
gle process. It makes use of the heat produced in
electricity generation instead of releasing it into
the atmosphere, and has a less detrimental effect
on the environment than if heat and power were
produced independently. It is not strictly a renew-
able energy but contributes to general energy
efficiency and can make considerable energy sav-
ings for businesses and industry.

The new definition will facilitate the establish-
ment of a guarantee of origin for high-efficiency
CHP, the establishment of appropriate support
mechanisms and reporting to the European Com-
mission as required by the directive. It is an
important step in ensuring that support for CHP
in Ireland can be targeted to achieve optimum
energy efficiency and environmental protection.
Section 6 also provides for the appointment by
the Minister of a person who will be allocated
responsibility for the calculation and certification
of power-to-heat ratios of specific CHP units.

Section 21 deals with a legal lacuna by provid-
ing that a 10% capital stockholding in ESB be
vested in the Minister to give the Minister the
same legal entitlement as other capital stock
shareholders. Currently, the Minister, the person
to whom the ESB routinely reports in a share-
holding capacity, does not have any shareholding
representation in the company, and accordingly
does not have the rights and obligations of other
stockholders. At present, the issued capital stock
in ESB is apportioned between the Minister for
Finance with 95% and the employee share



679 Energy (Miscellaneous Provisions) 28 November 2006. Bill 2006: Second Stage 680

[Mr. Browne.]

ownership plan with 5%. Following consultation
with the Office of the Attorney General and the
Department of Finance it was agreed to regular-
ise the position through the divestment by the
Minister for Finance of 10% of the capital stock
to the Minister for Communications, Marine and
Natural Resources.

Section 16 confers on Bord Gáis Éireann the
power to create capital stock in amounts equal to
the net assets of the board, in line with Govern-
ment policy to support the establishment of
employee share ownership plans, ESOPs, in com-
mercial State companies in appropriate cases.
The basis for the policy is to provide an incentive
to employees for enhancing the value of the com-
pany. Up to 5% shareholding in the company,
subject to an upper limit of \38,000 per employee,
may be provided in return for changes that give
value to the company. BGE is a statutory corpor-
ation and does not have shares in the way that a
company set up under the Companies Acts would
have. This provision is necessary, therefore, in the
absence of the introduction of legislation to con-
vert BGE into a limited company, to give the
board the power to create capital stock for the
purposes of the ESOP. The board will only create
capital stock for distribution of the appropriate
share to employees when final agreement on the
ESOP is reached.

Section 20 raises the statutory borrowing limit
of Bord na Móna plc to a new limit of \400 mil-
lion. The upper limit of \127 million has
remained unchanged since the passing of the Turf
Development Act 1998. The core business of
Bord na Móna plc has been the supply of peat to
the peat-fired electricity generating stations as
well as producing peat-based products for use as
domestic fuel and in horticulture respectively.
While the company intends maintaining these
businesses, its future strategy is to develop
interests in the renewable energy sector, includ-
ing investment in co-fuelling peat-fired power
plants with biomass, wind farms and possible
waste-to-energy.

Bord na Móna also intends to develop a waste
management facility, including landfill and com-
posting. The strategy will be financed through a
mixture of own resources and debt. The statutory
borrowing limit needs to be increased, therefore,
to allow the company to borrow the required
resources. An increase in the statutory borrowing
limit does not, as such, constitute approval to
increase actual borrowing to this limit. Share-
holder interests will be protected at all times as
any proposal from the company will be subject to
prior ministerial approval and rigorous assess-
ment before any commitment to capital expendi-
ture is made.

In June 2005 Government approval was
secured for the rehabilitation of abandoned mine
sites at Silvermines, County Tipperary, at a cost
of \10.6 million over a four-year period. North
Tipperary County Council has agreed to under-

take the rehabilitation works operating as an
agent on behalf of my Department. Part 9 of this
Bill provides a legal underpinning for this by
granting powers to expend funds on mine pro-
jects, powers of entry to lands and compulsory
acquisition of lands where necessary and by giv-
ing discretionary powers to recover State expen-
diture on rehabilitated lands. It is anticipated that
the compulsory acquisition powers will not be
required. However, it is safer to cover all eventu-
alities so that the project can be planned and pro-
gressed without running the risk of encountering
unnecessary and possibly lengthy delays.

This proposed legislation is an interim measure
pending enactment of a comprehensive Minerals
Development Bill, which was approved for draft-
ing by the Government last June. The intention
is that this interim legislation will be repealed as
soon as the Minerals Development Bill is
enacted.

Section 22 provides that, on commencement of
the Planning and Development (Strategic
Infrastructure) Act 2006, no additional consent
requirements are superimposed where an appli-
cation for approval has been made or a consent
given in respect of electricity transmission lines,
strategic gas infrastructure or State developments
which require environmental impact assessments.
It is, therefore, essentially a clarifying provision,
which also safeguards against unnecessary dupli-
cation of applications for strategic gas infrastruc-
ture, in line with the intention of the Act.

The Bill is an important component in the
delivery of the Government’s developing energy
policy. By focusing, in particular, on the issue of
safety, while also taking account of the need to
progress the integration of an all-island market
for energy, the Bill will, on enactment, deliver
considerable benefits for all electricity and gas
consumers. The Minister and I look forward, in
particular, to working closely with the CER and
various industry bodies on ensuring the speedy
implementation of the Bill’s various provisions,
following enactment. I look forward to listening
carefully to the views of Members of this House
on these legislative proposals and to their assist-
ance in progressing the Bill into law.

Mr. Finucane: I welcome the Bill. It gives
enhanced tasks to the regulator and there is a
strong emphasis on safety with regard to electri-
cal and gas installations. That is important.
However, the Bill does not do much more than
that. It is surprising that these housekeeping
matters for the regulator have not been attended
to long before now.

Energy has become an extremely important
matter for many people. The issue is discussed far
and wide. I am a member of the Oireachtas Joint
Committee on Communications, Marine and
Natural Resources. The committee has put great
focus on the energy issue and, in that context,
many of the players involved in the energy
market have attended committee meetings. The
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committee produced a report on energy and the
Minister subsequently produced the Green Paper
on energy. I was disappointed that in composing
our report the committee did not have access to
a definitive report compiled by Deloitte &
Touche at a cost of \1.2 million in taxpayers’
money. That report would have been of interest
to the committee members and would have
assisted us in framing our conclusions. The Mini-
ster’s report, although it was welcome after so
many years, did not contain a great deal.

Deregulation and liberalisation of the market
have meant nothing to the domestic consumer
aside from escalating increases in the cost of elec-
tricity. People who study their electricity bills will
notice the dramatic increase in recent times. I
presume that next week the Minister will be
applauding a worthwhile increase in social wel-
fare for pensioners. While some pensioners are
eligible for the free fuel allowance, which goes
some way towards the overall cost of energy,
there are many pensioners who have a small extra
pension income and are ineligible for the
allowance.

Recently the Taoiseach said the number of
units would be increased for pensioners.
However, as a result of escalating energy costs,
many older people go to their local shopping
centres and stay there for a period of time simply
to keep themselves warm and to avoid using valu-
able resources to keep themselves warm in their
homes. Next week, when Ministers applaud
themselves because the threshold of \200 per
week will probably be reached in the social wel-
fare payment, they should examine the escalating
costs for the people who are paid that pension.

The committee recently met with people rep-
resenting a large group of industries. These indus-
tries are heavy users of electricity. The represen-
tatives made the point that escalating energy
costs were a large element in the overall costs of
those companies. They said that if costs continued
in that direction in the future, it was questionable
whether some of them would continue to operate
in Ireland. The situation is that serious. Those
industries might have the benefit, to some degree,
of an alternative electricity supplier to the ESB
but they have only one supplier of gas. We should
not rest on our laurels in this regard because the
signs are very serious.

Our economy is sustained by the artificial base
of the construction industry, which is a very vol-
atile sector. Compare construction activity with
what is happening to our manufacturing indus-
tries. In the past five years approximately 30,000
jobs have been lost in manufacturing. I am con-
cerned about the future cost of electricity, gas and
energy generally. In many cases it could be the
defining reason for companies deciding to leave
this country. In that context, if we start to lose
industry on that basis, what is happening in the
construction industry might result in a false
situation for our economy.

Many people see the regulator as virtually a
lackey of the energy companies. That is probably
unfair. He has a difficult job. Some years ago,
when I was a Member of the other House, the
final responsibility for increases rested with the
Minister. There would be a hue and cry over the
increase and the Minister was often forced to
capitulate to it and depress the overall increase.
The regulator, however, assesses the situation a
year in advance and makes his projections. He
has already projected a 19% increase in elec-
tricity prices from 1 January next year. Having
read recent newspaper reports, people are hope-
ful that he will re-examine this on the basis that
the cost of oil per barrel has dropped since then.
It is now anticipated that he might reduce that
increase by 5%. However, even if he does that, it
is still an overall increase of 14%.

In the past five years, the price of electricity
for the consumer has increased by 61%. That is a
shocking amount. We do not have an alternative
to using the electricity. Many people, especially
older people and people on social welfare, are
finding it extremely difficult to pay their bills.

Up to 90% of our energy is produced from fos-
sil fuels. I often wonder if we waited too long to
become involved in the alternative energy
market. This country is extremely suitable for
wind energy projects, but there has been a series
of delays with these projects. It is a stop-go type
of situation. The regulator held off for a period
of years, there are impediments in the planning
process and now there are delays in these projects
getting connected to the grid. If one decides to
operate a wind energy project in this country and
one has a suitable location, there will be a long
gestation process in getting the turbines into
operation.

Given our lack of choice due to our depen-
dency on fossil fuels, it is interesting that we have
not embraced alternative energy. We give lip
service to the concept and it is a popular mantra
to say we are considering alternative energy but
the reality is that little has happened in the past
few years. Recently, Deputy Eamon Ryan and I
visited Denmark for two days to see its success in
using alternative energy. It is significant that in
Denmark, 21% of electricity is generated from
wind energy. Denmark embraced the concept
because it believed its terrain, particularly in Jut-
land, suited these projects and because encour-
agement was given at national level. Now,
however, the Danes do not necessarily want wind
energy projects located on the land because of
the effect on the landscape. They have now suc-
cessfully established several offshore projects.
Denmark, by virtue of its location, has the option
of importing electricity from Germany or from
hydropower generators in Norway and Sweden.
Despite this freedom of choice in terms of shop-
ping around to find the best possible price, it has
embraced the concept of wind energy.

We do not have Denmark’s freedom of choice.
For many years, a monopoly was maintained by
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the ESB, although we would all acknowledge that
company’s successes. We have been encouraged
to liberalise the energy market within a European
context but the extent of such liberalisation has
been limited. While industrial consumers may
have some choice, the domestic consumer has
none. Deregulation and liberalisation have meant
nothing to domestic consumers.

Our nearest neighbours in Scotland have had
tremendous success in terms of alternative
energy. The terrain in that country is similar to
ours, which leads me to believe we have been
somewhat backward in that regard. Too often, I
have seen impediments to success rather than
encouragement for innovation.

The United States — the home of oil — is
embracing alternative energy. In Iowa, Idaho and
elsewhere, wind turbines are widespread. Special
concessions are offered for biofuels, with the
result that processing plants are being established
throughout the country. In Ireland, while one
welcomed the recent approval of certain
measures on biofuels, this has been too little, too
late. Procrastination, which Shakespeare said is
the thief of time, describes this Government’s
policies in the area of energy.

Mr. Kenneally: I welcome the Minister of State
to the House. I am pleased to have the oppor-
tunity to contribute to debate on this Bill because
one of the greatest challenges we face today is
maintaining a constant supply of safe, clean and
sustainable energy and the reduction of costs in
the future. Problems as well as opportunities will
arise in various areas, so we have to be ready to
meet difficulties and optimise the opportunities.

I envisage that the future of energy provision
will be within an all-island context. Given the
hopeful signs of political progress emanating
from Northern Ireland, it is inevitable that as con-
ditions become more stable, industrial and econ-
omic growth will create a demand for energy and
a greater opportunity for us to co-operate in its
supply. That suggests the need for an all-island
energy market which I feel is not only possible
but also desirable and almost inevitable. One of
the functions of the Commission for Energy
Regulation will be to develop a market for an all-
island supply of energy. The cost of such a project
has been estimated at approximately \80 million,
70% of which will be paid for in the southern
jurisdiction, with the remaining 30% falling to the
North to finance. Doing this will ensure security
of supply and more competitive pricing as a result
of economies of scale. Customers will also
benefit, particularly if they can be sure of their
supply and are able to switch suppliers in an open
and free market. Thus far, there has been a com-
petitive market for non-domestic electricity con-
sumers but not generally for domestic users. We
need to move towards opening the entire island
to competition because it is expected that the

market in Northern Ireland will be fully open by
April 2007.

One of the main factors driving up the cost of
electricity is the price of fuel for generation.
However, these proposals should bring more
efficiencies and greater competition in the market
for generating electricity and in distribution. In
Britain, it is estimated that 11 million out of 26
million consumers, including 8 million out of 20
million gas consumers, have changed suppliers.
The comparative figure in the Republic is only
40,000, most of whom are commercial customers.
However, in the telecommunications market,
Irish people clearly have no difficulties in chang-
ing to companies which offer cheaper services
and the better value for money. Such a choice on
the electricity side is novel here and, while not yet
fully available, it will become as much a feature as
flexibility is in telecommunications.

Traditionally, the ESB has been the dominant
force in the Irish electricity market, which is
hardly surprising given that it has been the only
supplier since the foundation of the State. The
company has served Ireland well in its three quar-
ters of a century of existence and, while there
have been occasional flaws and deficiencies, the
quality of the service has, in the main, been
superb.

I welcome the proposals to facilitate the inter-
connection of electricity generated by systems not
in the ownership of the ESB. While this will make
inroads into the dominant position of the ESB, I
have no doubt that the company’s vast experience
and decades of tradition will allow it to take this
new challenge in its stride and that it will emerge
a stronger and more competitive entity. Such has
been proven to be the case in other sectors and I
have every confidence in the ESB to do likewise.
Smaller players should be an essential part of the
energy industry in this country and they should
form part of the Government’s energy policies.
Viridian Power and Energy, which owns the
Huntstown power station in Dublin, is the only
large-scale independent power plant operator in
the country but even that company is restricted
in its contributions to the national grid. New
investors will be reluctant to enter the market if
a dominant and largely monopolistic player such
as the ESB remains. By facilitating an intercon-
nection for other potential suppliers, we will
encourage commercial investment in energy.

I mentioned previously in this House the pro-
vision of a small hydro-electric system in my con-
stituency which will have the dual effects of pro-
viding some of the cleanest energy possible and
demonstrating to other prospective investors the
potential for small independent ventures to be
financially viable. I am pleased to observe that
progress is being made on this significant scheme,
which I pass regularly, and I note that the line to
the national grid is currently being laid.

In the context of my earlier comments on
Northern Ireland, it is essential that we provide
another interconnector between our jurisdictions.
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Regardless of the outcome of the present political
dialogue, which I am sure will be successful, we
will have a closer relationship and a greater inter-
dependence between North and South. If we can
link across a continent to Russia for our gas sup-
plies, it is commonsense to guarantee the connec-
tion with Northern Ireland for electricity. The
present interconnector is less than effective and
suffers many constraints. We have progressed
politically and we need to reflect our advances
in the hardware to give both our communities a
greater security of supply. The question also
arises of the interconnector from Scotland to
Northern Ireland, which guarantees our neigh-
bours sufficient supplies. We can in turn benefit
from this, just as we can from the 500 MW inter-
connector which will be constructed between
Ireland and Wales.

While supply can technically flow in either
direction, according to which country has excess
supply at any given time, the most likely scenario
is that we will be the recipients of electricity from
the UK. This opens up an entirely new debate in
regard to nuclear energy because we would be
taking our electricity through a grid supplied by
nuclear sources. We are a nuclear-free country,
and with the occasional exception everyone wants
to keep it that way. It is bad enough to have Sella-
field on our doorstep and other nuclear stations
on the east coast of Britain to threaten our
wellbeing without generating the same threats in
our own country, over which we have full juris-
diction. I admit to some reservations on the
matter, which is one reason I have consistently
pushed to make us as self-sufficient as possible in
energy supply. I repeat that we must put more
resources into researching the generation of elec-
tricity from other renewable and sustainable
sources such as wind, wave, biomass and the like.

The big problem is encouraging independent
generation and getting such power into the grid,
and every effort must be made to make the task
as easy as possible. We are daily told of the immi-
nence of peak oil production, of the substantial
demand that will come from the greatly
expanding economies of China, India and other
eastern countries, and of instability and insecurity
regarding the supply of gas from eastern Europe.
We have seen how the gas supply to Russia’s
neighbours was shut off, and while there does not
appear to be any threat at present to those who
can pay for their supply, we do not know what
will come down the tracks in a decade or two.

Now is the time to provide for the hard times,
to encourage home-produced energy and do what
we must to guarantee easy access to the grid for
those who enter the market, removing insecurity
from the equation for them. We should be mature
enough to realise that people do not invest vast
sums in any enterprise without a reasonable
expectation of success, and while there are still
obstacles, they can be easily removed. The ESB
is doing a good job and has served us well, but

this is 2006, with massive energy needs, and not
1956, when demand was easily satisfied.

While I have concentrated on electricity, the
Bill also deals with the supply of gas. Once again,
I am very much in favour of opening up the
market and getting ever more suppliers involved.
We have outgrown the State monopoly that in
many areas guaranteed our very survival in the
darker days of Ireland’s growth and development.
We have a very different economy now. We have
different needs, mainly because they are greater,
and our economy needs competition to thrive.

That is why we need Aer Lingus and why there
should be more than a single dominant player in
any service. The Bill proposes to open up the gas
market fully by 1 July 2007, something to be wel-
comed. There will be a dividend for both the con-
sumer and the country as a whole. I do not pro-
pose to enter the present debate, if we can call it
that, regarding the Corrib field, except to say a
supply from that source had been expected in
2003. That has not arrived, and we need the
reassurance that such a supply can be give, and
the sooner, the better. It is high time the dispute
was brought to an amicable and mutually accept-
able conclusion, with gas flowing into the grid.
We currently have two gas supply lines or inter-
connector pipelines from Scotland to the north of
Dublin and from Scotland to Northern Ireland.
The interconnector between this jurisdiction and
Northern Ireland is to be completed very soon,
which should give us a greater degree of confi-
dence regarding supply.

This is a positive Bill with several constructive
and necessary provisions, measures that will have
to be implemented if we are to continue to grow
as a modern country and economy. I commend it
to the House.

Mr. O’Toole: I welcome the Minister of State,
Deputy Browne, to the House. If he does not
mind, I will use the opportunity to speak more on
the general issue of energy, to which he referred
several times, rather than on the specific
legislation.

However, I would like to raise one point that
he made. I was listening to him with half an ear,
trying to do two things at once, but I believe he
spoke of increasing the borrowing capacity of
Bord na Móna so that it might become involved
in such things as biomass and wood pellet pro-
duction. However, he also mentioned landfill,
which caused me to do a double take. I have
examined the Bill since re-entering the Chamber
some moments ago. I cannot find any reference
to landfill in it, yet the Minister mentioned it in
his speech. If the midlands are to become a land-
fill site, we had better know his plans, and I ask
that he address that in his response.

The debate has seen interesting issues raised,
but I would like to focus more broadly. I agree
with Senator Kenneally on nuclear power, some-
thing to which I am obviously opposed, for
reasons outlined here several times by the Mini-
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ster for the Environment, Heritage and Local
Government, Deputy Roche. These figures may
not be correct, but it boiled down to the numbers
10,000, 1,000 and 100. The first is the half-life of
the isotopes of waste uranium produced; the
others were other relevant danger periods. I wish
to make a serious point, which is why we need a
debate on the possibilities. I come from the stand-
point of wishing to rule out nuclear energy, but I
would like a debate on one aspect, which I have
not heard discussed by anyone in Ireland.

We are opposed to nuclear energy because of
the dangers to the environment and humanity.
Some 25 years after the disaster at Chernobyl, the
plant is still unstable and beyond our control. We
do not know what is happening under the sar-
cophagus built around it. I do not want to sound
too technical, since I am in no way adept in this
matter and speak as a layperson. Chernobyl and
all existing nuclear power stations depend on
nuclear fission, a term heard many times. Nuclear
fission is effectively where one takes unstable
uranium isotopes and allows them to collide with
one another in a controlled environment. Millions
or trillions of tiny explosions create the energy,
but the danger lies in the process being uncon-
trollable. It also creates waste that lasts more or
less for ever. That is why we all live in terror of
it and oppose it.

Another version of nuclear energy is known as
nuclear fusion. The difference is that instead of
the isotopes banging off each other, one fuses
them together in a controlled, stable environment
using stable isotopes. That creates energy and
waste with approximately 1% of the danger of
nuclear fission. The relevant half-life is approxi-
mately a hundredth of that in nuclear fission.
That must be examined, since it deals with many
of the greatest terrors regarding nuclear energy.

It is already happening in the world, following
global attempts to develop it. Eventually, France
won the tender to advance it, and it is now hap-
pening there. Scientists expect to produce energy
from nuclear fusion within the next 20 years. It is
also being worked on in the English midlands,
where energy has been already produced. All that
remains is to perfect it, and I would like to hear
more on the subject. I suspect that ultimately I
will oppose it as much as I do conventional
nuclear power, but I would like to approach the
matter with an open mind, hear the discussion
and consider the comparisons so that we are not
polarised.

The other technology I would consider is wind
power, which has been dealt with several times.
However, there are two aspects that we must con-
sider. Such power is not reliable, since the wind
does not always blow. However, there is wind
somewhere in Ireland 90% of the time, a figure
that is even higher in winter. We must have all
the wind power tied together. Airtricity has made
an extraordinary and progressive proposal to the
European and global community, namely, to

erect a series of wind farms from northern Scand-
inavia to the Mediterranean, harnessing any
weather systems moving in. That would be con-
nected with the European grid, something from
which we can all gain. I would certainly like that
to happen to provide an alternative method of
generation.

The most common element on the planet,
hydrogen, also happens to be one of the most
efficient and practical gases. It can be used as a
liquid or a gas, and it can be transported in cylin-
ders, by gas pipes and by various other means.
The place in which it is most commonly found is
water; it is the “H” in H2O. Energy is created by
separating the hydrogen from the oxygen in
water, and that energy is pure hydrogen. When
one burns and uses pure hydrogen, the waste is
pure water. It is the most complete eco-friendly
system of energy usage.

The expertise already exists to allow for such
extraction for the purposes of producing power.
I understand BMW, for example, will have the
prototype of a hydrogen car on the market next
year. The problem, however, is that hydrogen
extraction is currently inefficient because the
energy cost of extraction is more or less equiv-
alent to the hydrogen energy produced. It is not
commercially viable, but that will change. The
Department of Communications, Marine and
Natural Resources should give grants for doctor-
ate level research on hydrogen extraction.

The Department should also insist that every
new house should include a solar panel. There is
no simpler way of saving on energy costs. Spain
has recently introduced regulations in this regard
and we should do likewise.

I spoke in this House some two years ago about
micro hydro-electricity systems. I am pleased the
Government is looking into this issue. When I
was in school, we were told that the potential for
hydro-electricity in Ireland had almost reached its
peak. Developments in this area, however, mean
it is now possible to develop local or domestic
electricity from the smallest rivers. In Britain and
Northern Ireland, for example, a producer who
generatess either wind electricity or hydro-elec-
tricity in his or her local area can feed it back
into the grid, although they receive only a tiny
payment for their contribution. There is signifi-
cant resistance to such a development here. Any
producer who creates excess energy for com-
munity use should receive some recognition. This
is an area in which we can make practical pro-
gress in the context of our commitments under
the Kyoto Protocol and the Government’s
energy policy.

The incubational centres attached to the
institutes of technology and universities should be
encouraged to engage in top-level research into
hydrogen extraction from water and the develop-
ment of micro hydro-electricity power units and
efficient wind power units. Developments in the
latter in recent times, for example, mean they
have moved away from wind sails to a system
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where wind is trapped internally. Much progress
can be made in these areas, some of it involving
science, design and engineering. Much of it,
however, is common sense.

The last time I checked, which was some six
months ago, wood pellets could only be bought
outside the State. That is appalling. What is
Coillte doing? We are producing all types of
wood products. but those persons who are given
grants to install wood pellet burners are obliged
to purchase the pellets from Northern Ireland or
Wales. It would make sense to put out a tender
for the production of wood pellets, and this
should be done in consultation with Coillte. It is
a question of growing and using easily renewable
wood resources, pine in particular. This is a prac-
tical step that could be taken immediately.

We could do much in the practical ways I have
outlined to raise awareness in regard to energy
usage. The provision of solar panels in every new
home and support for top-level research and
development in the incubation units of third lev-
els institutions are issues the Department should
consider as soon as possible. The expertise is
there to facilitate developments in engineering
that will ensure progress in regard to wind power
and micro hydro-electricity units. I recognise the
Minister of State’s intention in this Bill but there
is much more we can do in this area.

Mr. MacSharry: That was a remarkably techni-
cally adept contribution from a Senator who said
he had no technical expertise in this area. I join
other Members in welcoming the Minister of
State and his officials to the House. It is
interesting that we had no debate on energy in
the House for some four years but have had five
or six such debates in the last several weeks.
Many of us have had opportunities to raise issues
of concern and I do not wish to be repetitive.

This is a highly technical Bill and, like Senator
O’Toole, I do not claim to be in any way fluent
in the intricacies of its provisions. In general
terms, it allows the regulator to operate in an all-
island energy market. This is to be welcomed.
Earlier today, another Member pointed to the
importance of working towards an all-Ireland
economy in general. The sooner we make pro-
gress in this regard, the greater will be the
benefits not only in the energy sector but also in
terms of the ability of the island of Ireland to
attract foreign direct investment in an envir-
onment where indigenous industry and commer-
cial activity can flourish to a greater extent than
heretofore.

I welcome the Bill’s provisions in regard to
ministerial direction on policy issues. Other
Departments can learn from this. To use the anal-
ogy of local authorities, too much has become an
executive function. The input of Departments is
being diluted. A question to a Minister, for
example, may well draw the reply that he or she
does not have responsibility in a particular
matter. It is left to the questioner to seek answers

in various places, often ending up no wiser than
when he or she started. This Bill provides that the
Minister shall have the power to make a direction
in regard to any matters raised, and will do so in
a manner that ensures greater accountability to
the Oireachtas. All Ministers should have this
capability. This common sense approach can be
lost within regulation and legislation. We can
only gain from the inclusion of such a vitally
important provision.

7 o’clock

Anything that facilitates the development of an
all-island energy market is positive. Such a
development is good for competition. I under-

stand Senator Finucane’s questioning
whether the introduction of the regu-
lator has seen any real benefit to the

consumer. An all-island energy market will be
larger and may attract more operators, to the
benefit of the consumer. It would also be positive
for security of supply.

Most Members have referred to the renewable
energy area. Recently, there was a good debate
in the House on the White Paper on energy.
Much more, however, needs to be done in this
area. As Senators O’Toole and Kenneally stated,
we do not wish to look to the nuclear option but
to renewable energy sources. To achieve this, the
public must be more incentivised. While we all
identify energy supply as a problem well down
the line, we will be better off if we are innovative
at an early stage in getting people to buy into
green energy. Many people, including Members,
may change their cars in January. They could
make a contribution to the use of renewable
energy if they have \150,000 to buy a hybrid top-
of-the-range Lexus.

Mr. O’Toole: It is only \39,000 for the Saab 9-5.

Mr. MacSharry: If the various car manufac-
turers were encouraged to make available a wider
range of hybrid cars, the public could be incen-
tivised to buy them if VRT on them was waived.
This is the type of innovative approach that must
be employed to get the public to engage with
renewable energy.

While the greener homes schemes are great on
paper, it is absolutely Irish that we cannot get
wood pellets from domestic sources for wood-
burning boilers. With Coillte felling vast acreages
of forest, why can Enterprise Ireland not offer
grants to go into this industry? All new build or
major refurbishment projects must incorporate
green energy improvements, be it solar panelling
or wood pellet boilers. We need to push the boat
out on this as future generations will not thank
us for a superficial approach.

The Minister and the Department have made
great strides in this area. However, we need to
set the bar that little bit higher. The Bill will take
us that step further to achieving the target date
of July 2007 for an all-island energy market. I am
pleased that the Bill provides for ministerial
direction in energy policy. Other Departments,
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when drawing up legislation, can learn from this.
All too often it is the commission, the board, the
regulator, the council or whatever which decide
matters rather than those elected by the people.

Mr. F. Browne: On today’s Order of Business
I raised a hobbyhorse of mine, the need for the
Government to address VAT on fuel bills. Last
year, the Government took in \233 million in
VAT receipts on domestic gas and electricity
bills. We pay a VAT rate of 13.5% on our fuel
bills, while in the UK and Northern Ireland con-
sumers pay only a 5% rate. While we have no
control over oil and other energy commodity
prices, we have control of the VAT rate. Con-
sumers are fed up with their rising ESB and gas
bills. They are further annoyed at the double
whammy from the VAT rate. It must be reduced.

An Cathaoirleach: That is an issue for the
Minister for Finance.

Mr. F. Browne: It is an energy issue and the
Department of Communications, Marine and
Natural Resources would be leading the way if it
tackled this issue. For the first time ever on the
doorsteps I am hearing complaints about the
VAT rate on fuel bills. I never paid too much
attention to my ESB or gas bill but now I do.

I agree with Senator MacSharry on a VRT
waiver for hybrid cars. The Government, to be
fair, has led the way in areas such as the smoking
ban and the plastic bag levy. It can do the same
with hybrid cars. A bolder and more imaginative
policy direction in this area is needed.

Biofuel production must be taken more
seriously by the Government. In Carlow,-
Kilkenny, for example, there is a biofuel outlet in
Goresbridge, which does not give much choice to
those motorists in other towns. Until biofuels are
available in every petrol station, motorists will
not convert to them. Some years ago, car owners
changed from leaded to unleaded petrol. A
similar transition can be made with biofuels.
Biofuel production would also create a new
market for crops such as sugarbeet, particularly
with the loss of the sugar industry. Even wheat, as
opposed to beet, could be used and give another
option for tillage farmers in the south east.
Ireland can follow the example of Iowa which has
been developing alternative energy industries for
the past 30 years.

I commend the Government on bettering
energy efficiency in new homes. I urge it to
extend the grants available to home owners to
carry out energy efficiency works. The essential
repair grant covers insulating houses whose occu-
pants are over 65 year olds. SEI also has a grant
system in place for insulating existing houses. If
we encourage people to audit the energy
efficiency of their homes, they will more than
likely find that their insulation is not adequate. If

all houses were insulated properly, we could
reduce fuel consumption for heating.

While the Cathaoirleach believes VAT on fuel
bills is a matter for the Department of Finance, I
urge the Minister of State to consider it. The
biofuel issue must also be examined. Greencore
will not get involved in biofuel production on its
sugar factory sites. I would rather a biofuel pro-
duction facility on a greenfield site. As our energy
supplies are vulnerable we must examine new
energy resources.

Mr. Norris: Is there a speaker from the
Government side?

An Cathaoirleach: No.

Mr. Norris: In that case I shall have to leap into
the breach, unprepared as I am.

An Cathaoirleach: Senator Norris is the only
speaker offering now.

Mr. Norris: I was not really offering but the
Cathaoirleach’s benign paternal eye spotted me.
This is a matter on which I had thought I might
have an opportunity to speak but there have been
many other engagements this evening, such as the
launch of Deputy Michael D. Higgins’ book and
the launch of a programme for the restoration of
St. Patrick’s Cathedral by the Minister for the
Environment, Heritage and Local Government,
Deputy Roche. I gather some funds will be made
available to ensure this valuable project proceeds.

I am glad to have the opportunity to speak on
this Bill because I have several general points to
make. The Minister of State has referred to
franchising out maintenance and repairs on gas
lines. This is deplorable. It is part of the move
away from our creditable State agencies. Gas and
water supply, allied with companies such as Bord
na Móna, were State enterprises. Although some
had problems, at least one knew with whom one
was dealing. Now one does not. Every time one
calls about a missing part, one speaks to a differ-
ent person. There should be some standardis-
ation. It is a pity we have chosen to franchise
everything out and dismantle State enterprises.
This runs through the entire system. It applies to
telephone services too. The company says it will
record one’s conversation for the purpose of
teaching its apprentices rather than asking per-
mission to do so.

There is a section in this Bill dealing with safety
of liquefied gas in pipelines. This strikes directly
at the Shell to Sea issue. I am dismayed at the
Government’s attitude to this matter. It is quite
extraordinary that our Constitution, which
guarantees property rights, appears only to
guarantee the rights of property developers and
speculators. Small people who feel it is their right
to protect their homes do not seem to matter
nowadays. This Government has not supported
these people. Instead it has enlisted the forces of
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the Garda Sı́ochána into the battle on behalf of a
notorious multinational, Shell Oil.

An Cathaoirleach: I am afraid the Senator may
be diverting slightly from the real purpose of
this debate.

Mr. Norris: I want to divert here. We are after
all a nation of digressors.

An Cathaoirleach: Is it in order to digress?

Mr. Norris: Of course it is. If it was not in order
the Cathaoirleach would have stopped me long
ago. Laurence Sterne not only wrote digressions
in Tristram Shandy but also wrote a whole chap-
ter entitled “A Digression upon Digressions”. I
assure the Cathaoirleach that I will be modest
and control myself.

This is germane to the question of the safety of
gas pipelines as contemplated by the Bill. People
have the right to protest when they feel their
safety is threatened. The Government obviously
feels the need to be a monitoring power and pur-
ports to look after the welfare of citizens in this
Bill. It is appropriate to raise this issue, especially
to sound a warning about how this powerful com-
pany is investing heavily in media spin. We must
be careful not to assist in this.

I am only repeating what I said on the Order
of Business a few days ago. It was astonishing that
the good and decent Minister for Communi-
cations, Marine and Natural Resources, Deputy
Noel Dempsey, allowed himself to say in the Dáil
that an unnamed acquaintance of his had over-
heard a telephone conversation on a mobile tele-
phone in Grafton Street in which the words
“Rossport”, “riot” and others were mentioned.
That is smear and it is not good enough. I had
complimented this Minister a few weeks pre-
viously on his courage in tackling other issues.
Given that the former Minister, Ray Burke,
handled licences in an unusual way that caused
considerable comment, this should be opened up.
It is inappropriate for the Taoiseach to say the
correspondence is closed and so cut off the
debate.

I hope we will have an opportunity under the
Cathaoirleach’s wise chairmanship to open up the
question of the Shell to Sea campaign, the rights
of the people in that area and the fact that they
were attacked. I have seen the videos and spoken
to people who were involved. One man, a pro-
fessional photographer, was beaten with a baton
and pushed onto the barbed wire. That is not
appropriate. I am looking to the Cathaoirleach to
guide us and ensure we have a full and proper
debate on this topic.

An Cathaoirleach: As such, does the Senator
recognise that this is not entirely relevant at the
moment?

Mr. Norris: Everything is relevant. It is all a
matter of degree. That is why the Cathaoirleach
is so wisely tolerant of me. There are now two
Ministers of State present in the House and we
hope that some of these protests will make their
way back to Government, even if it requires a
certain elegance of construction to make them
appear relevant.

I would like to take up the question of fuel
allowances, which may not be directly contem-
plated in the Bill. Somebody mentioned the fact
of people needing to keep warm, particularly eld-
erly people. Although this may not be directly
contemplated by the Bill, it is appropriate at this
time of the year that the Government bear it in
mind. I heard a case on the radio of a person
who had gone marginally over the income limit,
perhaps as the result of having a special savings
incentive account, SSIA, and was cut off from the
free fuel supply. This man and his wife have
cancer and the form of her cancer leads to a cold-
ness of the extremities bordering on hypothermia.
They are vulnerable people. This comes under
the heading of energy in a broad sense. In a coun-
try which has sufficient funds, cases such as this
should be dealt with in the most flexible possible
way. I thank the Cathaoirleach for his lenience
and tolerance.

Minister of State at the Department of
Communications, Marine and Natural Resources
(Mr. Browne): I thank the Senators for their con-
tributions to what has been a constructive and
open discussion. I look forward to their assistance
in bringing the Bill forward. I welcome the
Senators’ broad support for the provisions of the
Bill, especially those relating to safety and to the
development of the single electricity market.

Senators on both sides of the House were at
one on the issue of bio-fuels. Senators Kenneally
and MacSharry referred to sourcing wood pellets.
I understand that a new company in Carlow may
be about to set up soon to produce wood pellets,
which would be helpful. As all the Senators
pointed out, the supply of wood pellets depends
on a company from outside the State which is
doing a reasonably good job. It announced
recently, however, that there would be no new
wood pellet supplies until early in the new year,
which would cause problems.

Senator Fergal Browne mentioned bio-fuels
and we must be aware that last year the Minister
for Finance substantially increased the excise
exemption limit to 163 million litres. The Minister
for Communications, Marine and Natural
Resources announced 16 projects to take up this
exemption which is a move in the right direction.
The Minister for Finance will consider what
changes he can make in that area in this year’s
budget.

Senator O’Toole will, I am sure, make a sub-
mission to the Green Paper, the closing date for
which is 1 December, next Friday, on nuclear
fusion, hydrogen, micro-hydro systems and solar
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panels in all new houses to be built from now on.
I remind the Senators that the greener homes
grant scheme announced by the Minister for
Communications, Marine and Natural Resources
makes grant aid available for solar panels and
biomass and several other areas. The public has
displayed significant interest in these schemes.
The Minister will consider rolling out more such
schemes soon.

I thank the Senators for their contributions and
look forward to the completion of the Bill on
Committee Stage when I am sure there will be
amendments on some of the issues raised in the
debate so far.

Question put and agreed to.

Committee Stage ordered for Tuesday, 5
December 2006.

An Cathaoirleach: When is it proposed to sit
again?

Mr. Kenneally: Tomorrow at 10.30 a.m.

Adjournment Matters.

————

Rural Transport Services.

Mr. Kitt: I am pleased the Cathaoirleach
allowed me to raise this matter on the Adjourn-
ment. I thank the Minister of State, Deputy
Gallagher, for coming to the House to reply to it.

I have a great interest in the rural transport
initiative which has helped so many people
around the country through the 33 or 34 schemes
involved in it. We are lucky to have two schemes
in Galway, one in south east Galway and one in
north Connemara. These pilot schemes are due
to finish at the end of this year and they will be
permanently in place from next year. I hope more
funding will be put in place for 2007 and that the
schemes will be expanded.

In south east Galway, for example, the service
allows people to shop or carry out other business
in towns like Ballinasloe, Portumna, Loughrea
and even to Athlone once a month. This is a most
useful service. In addition to putting the scheme
on a permanent basis next year, it should be
expanded to allow people to access entertainment
in the evening such as visits to restaurants, cin-
emas, public houses and other places of entertain-
ment. The issue has been discussed at local level
in County Galway. The county engineer held
meetings with groups such as those that run the
current pilot schemes. There is great interest in
extending the scheme for the purposes I have
already outlined. Getting people to and from
places safely is an important aspect of the matter
at a time when drinking and driving is a big
concern.

I hope the Minister of State is in a position to
announce extra funding at the same time as the
extension of the scheme. It is important that such
a scheme would be put in place, especially during
the Christmas season and that extra funding
would be provided for it when the permanent
scheme commences.

Minister of State at the Department of Trans-
port (Mr. Gallagher): I thank Senator Kitt for
raising the issue of the rural transport initiative,
which has become so popular in the 34 pilot
scheme areas located throughout all but one of
the Twenty-six Counties. The Department is
funding the provision of public transport in rural
areas through the initiative. It has been operating
since 2002 to provide funding on a pilot basis for
community transport groups to address the part-
icular transport needs of rural area through the
provision of local transport services.

The RTI is operational in virtually all counties
and 34 community transport groups are currently
being funded under the initiative. Some 75,000
RTI transport services were provided in 2005 and
more than 650,000 passenger trips were recorded
on these services. These projects provide public
transport services for people in rural areas who
otherwise would have no access to transport for
shopping and accessing basic essential services.
The RTI has changed the lives of so many people
in rural Ireland. It has been very satisfying for me
as Minister of State with responsibility for rural
transport to visit many of the areas in various
parts of the country from Cork to Donegal and
see at first hand the importance of providing such
a service in areas where no alternative service is
available.

Pobal and the individual RTI groups are solely
responsible for all the operational aspects of the
RTI, including the specific services to be provided
and their method of provision. Neither I nor the
Department have any role in these matters. This
has the great advantage that local communities
decide the best service that should be made avail-
able to those in rural areas. They know best
where the needs are and how they should be
addressed. The Department is a mere facilitator.

We are in the final year of the National
Development Plan 2000-2006, which has under-
pinned tremendous investment in an array of
transport infrastructure measures. The media
spotlight has often been on large-scale infrastruc-
ture projects, such as construction of new national
roads or investment in rail and bus services,
metro or Luas. From the start the national
development plan took account of the need to
address problems of social exclusion that are
related to poor or non-existent public transport in
certain rural areas across the country, areas with
which we are all familiar in our various constitu-
encies. This was particularly true where low
population densities meant that commercial
public transport services would not be available
for obvious reasons.
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Many people in rural areas were isolated in
their communities and had difficulties in
accessing basic services, such as medical appoint-
ments, or simply getting out to do the shopping
and meet their friends. This was especially the
case for older people and people with disabilities,
though of course it applied to others as well. The
initiative was piloted with a view to identifying
ways and means that might help to address this
issue.

Originally designed as a two-year pilot scheme
to finish at the end of 2003, the RTI was extended
to the end of 2004 to provide a fuller picture of
the likely scale of the benefits that it could
provide, and subsequently for a further two years
to the end of 2006. This was done to build up
a significant body of information and experience
about the advantages of rural transport and the
range of ways in which it could be provided.

We have all seen the tremendous benefits the
RTI has brought to communities across the coun-
try, thanks to the efforts of the 34 projects funded
under the initiative, and to those of Pobal. It has
made a huge difference to the lives of thousands
of people who would otherwise not have access
to public transport services. This initiative can
and does transform life for those who benefit. It
is based on the sound principle that local people
know best what transport services they need. The
Government’s role is one of facilitator, helping
local communities to address their transport
needs through financial and administrative sup-
port, while communities themselves take the lead
in developing transport services to fulfil these
needs. It is a bottom-up approach.

As Senator Kitt has stated the pilot phase of
the initiative will conclude at the end of this year
and in line with Government announcements in
the matter, preparations are being made to main-
stream and put on a permanent footing the pro-
vision of rural transport from 2007 onwards. This
work will be influenced by the undoubted success
of the pilot RTI and the outcome of a recent
public consultation process in the matter, which I
announced in September and allowed a number
of weeks in which the RTIs and others, whether
individuals or groups, could make submissions.
All the submissions have been received. I shall
announce details of the mainstreaming of the
initiative in a matter of weeks.

I assure the House, that in developing pro-
posals for a more permanent RTI, particular con-
sideration is being given to the views of all those
involved in the pilot phase of the RTI, especially
passengers, operators and managers to establish
how best the scheme can work from 2007
onwards. Also, in developing proposals for the
post 2006 period, attention will be paid to the
transport needs of rural communities that do not
have access to public transport. As requested by
Senator Kitt, it would not be possible to put the
RTI on a permanent footing without increased
funding and we are doing that.

My Department provided \3 million for the
RTI in each of the years 2002, 2003 and 2004.
An amount of \4.5 million was provided for the
initiative in 2005 and funding of \5.1 million has
been provided for the RTI in 2006. This has
resulted in an overall funding commitment of
more than \18 million to the end of 2006 which
compares very favourably with the \4.4 million
originally provided for the RTI in the National
Development Plan 2000-2006.

In parallel with the implementation of Trans-
port 21, the Department’s ten-year transport
investment programme, my colleague, the Mini-
ster for Transport, Deputy Cullen, has announced
that he will double the cash funding, based on the
2005 allocation of \5.1 million, available to the
RTI by 2007 and that thereafter, he will steadily
increase the funding available for rural transport
services; ultimately to a cash level of approxi-
mately \20 million, four times the 2005 allocation.
The Government’s commitment to do this is
reflected in Towards 2016, the new ten-year
framework social partnership agreement.

In line with these commitments, the Govern-
ment is to provide \9 million for the RTI in 2007.
This funding will facilitate the transition of the
RTI programme from the end of its pilot phase
into the beginning of the mainstreaming process.
In making specific allocations to the individual
RTI project groups from this funding, I am
anxious that Pobal should work closely with the
existing groups to maximise the impact of the
funding through, among other things, increased
service provision and wider area coverage as well
as ensuring continued value for money. The State
got value for money in the investment of \15 mil-
lion in the initial period.

It should be borne in mind that the RTI groups
also benefit each year from funding provided by
the Department of Social and Family Affairs aris-
ing from the application of the free travel scheme
to the initiative. As requested by many individ-
uals and groups during my travels, we will liaise
with the Department on the mainstreaming of the
initiative. Some RTI groups are also generating
additional funds from the provision of transport
services to the health boards and from other
sources. I thank the Senator for raising this
important issue. The provision of specific trans-
port services under the RTI is the responsibility
of the RTI groups in conjunction with Pobail,
which is where it should remain. Those are the
people who fully appreciate the services required
in their own areas. We will continue to act as faci-
litators and to provide the necessary funds.

Mr. Kitt: I welcome the \9 million allocated for
next year. When will the individual groups know
what funding they will get?

Mr. Gallagher: The \9 million will be for the
main stream of the initiative. While we can give
the groups an indication at an early stage, it
cannot be conclusive until we decide on the pilot
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schemes. From knowledge of specific areas, I
know extensions will take place. I also presume
some areas not yet covered by the rural transport
initiative will apply and will receive funding. It is
not as simple as multiplying last year’s allocation
by the percentage of the increase from \5.2 mil-
lion to \9 million. More detail is required.
However, the Senator can take it there will be a
seamless transition from 31 December to 1
January for those already on a pilot scheme. The
others will require a lead-in time.

Home-School Liaison Scheme.

Mr. U. Burke: I apologise for my late arrival. I
believed the previous business was to conclude at
8 o’clock.

My motion refers to the need for the Minister
for Education and Science to rescind her decision
to withdraw the home-school-community liaison
scheme at St. Brigid’s vocational school, Lough-
rea, County Galway, from September 2007. St.
Brigid’s vocational school is one of the largest
rural vocational schools not just in the scheme in
County Galway, but in rural Ireland. Over the
years it has built up to become one of the best
schools for all the positive reasons. It has a large
annual intake across all academic ranges. It has
some of the high flyers in leaving certificate
results in addition to having many students with
difficulties owing to special needs, or other social
or family reasons. The students in the school have
grown accustomed to a highly professional
service by the liaison teacher. The idea of its with-
drawal comes as a severe shock not only to the
management of the school but also to the staff,
parents and students.

With the pressures on so many students from
both their academic studies and in some cases
owing to difficulties at home and the community
difficulties that may arise, we realise the import-
ance of retaining this service in St. Brigid’s
vocational school. It is unfortunate that having
been a tremendous school with very high
achievers who have had fantastic results in the
junior and leaving certificate examinations and
with great support from within the community, it
is now being punished and the service is being
withdrawn. I ask the Minister of State to use her
influence in the Department to prevent the
service from being withdrawn from September
2007.

The home-school liaison co-ordinator works
mainly with marginalised families where children
are at risk and are not reaching their potential.
At present the co-ordinator at St. Brigid’s is sup-
porting families with issues such as marital break-
up, bereavement, suicide, family dysfunction,
physical and psychiatric illnesses, and learning
disability. The co-ordinator also works with the
Traveller community and children from non-Irish
national families. With all those in the one school
community, we realise how great are the prob-

lems, added to which are the anti-social problems
of bullying and other difficulties arising in edu-
cation in modern society.

The tragedy is compounded by the fact that
two adjoining schools, one in Woodford and one
in Athenry are also losing the service. It appears
as a complete withdrawal from those people. I
ask the Minister of State to explain how the
criteria for the provision of home-school liaison
service are assessed. I understand considerations
such as the numbers of parents with medical cards
were included. The current situation is consider-
ably more complex and the need should be
assessed on an ongoing basis in order that the real
problems can be addressed. This school has a liai-
son committee of the partners in education, the
parents, teachers, gardaı́ and social workers. All
these people involved in the community have
combined to help in addressing the difficulties of
students who find themselves falling back or ulti-
mately dropping out. The endeavours of the
school to retain students from first year to the
leaving certificate have been a tremendous suc-
cess. For all that success, the response it gets from
the Department is negative with the withdrawal
of the liaison teacher. It is unacceptable and I ask
the Minister of State to use her influence to
ensure this service will be continued beyond 2007.

Minister of State at the Department of Edu-
cation and Science (Miss de Valera): On behalf of
the Minister for Education and Science, Deputy
Hanafin, I thank the Senator for raising this
matter on the Adjournment. The home-school-
community liaison, HSCL, scheme is a major
mainstream preventative strategy targeted at
pupils at risk of not reaching their potential in the
educational system because of background
characteristics which tend to affect adversely
pupil attainment and school retention. The
scheme is concerned with establishing partnership
and collaboration between parents and teachers
in the interests of children’s learning. The guiding
principles which underpin the HSCL scheme aim
to target the causes of educational underachieve-
ment by focusing on the adults whose attitudes
and behaviours affect the lives of the children.

Key to the ongoing success of the HSCL
scheme is the dedication of HSCL personnel. Co-
ordinators act not only as liaison between the
schools, teachers, parents and communities but
also as advocates of partnership and collabor-
ation as well as drivers of the range of activities
that the scheme supports.

Under DEIS, the new action plan for edu-
cational inclusion, which is being implemented by
the Department of Education and Science, the
Department recently announced the provision of
80 new posts to add to the 370 posts already in
place to extend home-school-community liaison
services to any of the DEIS schools that do not
currently have the service. In addition, all schools,
including the school to which the Senator has
referred, which currently have HSCL service but
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which have not been included in DEIS, will con-
tinue to receive HSCL services after 2006-07.

HSCL services will continue to be provided to
some 650 schools — 282 second level and 370
primary schools. However, following a full review
of HSCL clustering arrangements by the Depart-
ment in the coming year, levels of service may be
varied in some schools to reflect their levels of
disadvantage and size and to facilitate local
HSCL co-ordinators working with families of dis-
advantaged children across both primary and
second level. The total cost of the HSCL scheme
in 2006 will be in the region of \22.5 million. In
line with the Department’s commitment to this
scheme, the full year allocation will increase to
almost \28 million in 2007. This represents an
increase of almost 25%.

The entire rationale behind DEIS is to ensure
the most disadvantaged schools benefit from all
of the available supports. Targeting resources at
the most disadvantaged schools that are working
to counteract educational disadvantage will con-
tinue to be a priority for the Government.

Mr. U. Burke: Is the Minister of State indicat-
ing the home-school liaison service at the school
in question will not be renewed after September
2007?

Miss de Valera: As already stated, all schools,
including that to which the Senator refers, which
currently have HSCL services but which have not
been included under DEIS, will continue to
receive such services after the 2006-07 year. I also
stated that services will continue in a number of
schools and that, following a full review of HSCL
clustering arrangements by the Department in
the coming year, levels of service may be varied
in some schools to reflect their levels of disadvan-
tage and size and to facilitate local HSCL
provision.

Accident and Emergency Services.

Mr. Browne: I wish the Minister of State at the
Department of Education and Science, Deputy
de Valera, well in her pending retirement.

An Cathaoirleach: That matter is not relevant.

Mr. Browne: I understand she is retiring on
Friday week and may not again come before the
House in the interim.

An Cathaoirleach: The Senator should——

Mr. Browne: On my adjournment matter——

An Cathaoirleach: Does the Senator wish to
proceed or does he not wish to do so?

Mr. Browne: I am dealing with it now.

An Cathaoirleach: The Senator should do so
now and not comment on any other matters.

Mr. Browne: This matter relates to the accident
and emergency unit at St. Luke’s Hospital,
Kilkenny. The Minister for Health and Children
visited the hospital last week and spoke about it
leading the way and setting an example for other
hospitals throughout the country. She is quoted
as informing the Cabinet with regard to the latter.
Unfortunately, the hospital is not receiving the
rewards it deserves in some areas.

A new stroke unit was put in place at St. Luke’s
and a new dexa scanner has been also provided.
This was achieved as a result of major fund-rais-
ing carried out by the Friends of St. Luke’s
Hospital, which is a voluntary group. I am aware
a new outpatient department is being put in place
and that there are plans to construct a new A&E
unit next year. However, I contend the latter will
not happen quickly enough.

The existing A&E unit at St. Luke’s Hospital
was formerly a laundry room and the fire exit has
been blocked by the placing of a couch in front of
it. The space provided is completely inadequate. I
predict that somebody will be knocked down out-
side the unit and will find himself or herself being
admitted as a patient there. This will happen as a
result of deliveries being made to the A&E unit
at the same time ambulances arrive there. The
situation is extremely dangerous.

The Minister of State may indicate that some-
thing will be done next year or in two years’ time
in conjunction with the building of the outpatient
department. However, this should be fast-
tracked. It should not be forgotten that St. Luke’s
was snubbed in July 2005 when it was not allo-
cated any funding out of \550 million provided
under the capital programme. However, the
decision in this regard was reversed because the
Minister happened to visit the hospital on the day
following its announcement and was embarrassed
into rectifying the position by providing funding
for the stroke unit.

The people of Carlow-Kilkenny deserve to
have a proper, state-of-the-art A&E unit. God
forbid that anyone should end up in the A&E
unit because there could be eight or nine people
— from priests performing the last rites to con-
sultants, doctors and nurses — attending to them.
At present, there is not enough space in the area
to accommodate everyone.

Does the Government have plans to cater for
the needs of Carlow, which does not have a
general hospital. There was some discussion to
the effect that a private hospital would be located
there but progress in this regard appears to have
stalled. If that private hospital proceeds, I hope
an A&E department could be included on its
campus.

The Minster of State visited Carlow town
recently and witnessed the growth that has
occurred there. Carlow is one of the fastest grow-
ing towns in the country and is almost as big as
Kilkenny city. Perhaps Carlow and not Kilkenny
should have city status because the former has
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[Mr. Browne.]

two third level colleges while the latter has none.
However, that is an argument for another day.

I ask the Minister of State to fast-track plans
relating to the A&E unit at St. Luke’s Hospital.
Will he outline what Carlow, which does not have
a general hospital, can expect in the way of the
provision of A&E facilities there? I appreciate
that an A&E unit cannot be put in place on its
own and that back-up facilities are required.
There is quite a good Caredoc service in the
town. Such services were first put in place in
Carlow and have been replicated throughout the
country. I understand there is one, Shannondoc,
in the Minister of State’s constituency. However,
something more than the Caredoc service is
required in Carlow because St. Luke’s Hospital is
situated 30 minutes away. A facility is required to
cater for emergency cases. For example, I am
aware of a person who had to be driven to
Kilkenny because she was choking on a rasher.
Obviously, this was a terrifying experience for her
and her family. The Minister of State referred to
putting in place “in-between” facilities to cater
for emergencies in towns such as Carlow. I look
forward to his reply.

Minister of State at the Department of Health
and Children (Mr. T. O’Malley): I am taking this
matter on behalf of my colleague, the Minister
for Health and Children, Deputy Harney.

The Health Service Executive, HSE, has
advised that the planning brief for all the building
requirements at St. Luke’s Hospital is complete.
A design team has already completed the design
and tendering for the new outpatient department.
The team is currently reconciling the develop-
ment control plan for the hospital with the design
brief to ensure the new outpatient department
will be consistent with the overall development
plan for the St. Luke’s site and to facilitate the
upgrading of the existing accident and emergency
department. The HSE expects that the develop-
ment control plan will be finalised by the end of
2006.

Work on the new outpatient department is
scheduled to commence within the next few
weeks, with an agreed programme for completion

of building works of 15 months. The HSE has
informed the Department of Health and Children
that, following the construction of the new out-
patient department, the construction of a new
A&E department is the top priority for St Luke’s
Hospital. The existing outpatient department will
be used for expansion of the A&E department.
A design team has been appointed and is prepar-
ing the necessary tender documentation to enable
construction to commence in 2008.

The HSE operates eight hospital networks,
with a total of 35 accident and emergency depart-
ments-minor injuries units. These are supported
by a 24-7 ambulance service. In addition, GP out-
of-hours services are in place to support the deliv-
ery of emergency care. The latest such service to
be introduced is in north Dublin. It is commen-
cing this evening and is due to be fully oper-
ational within the coming weeks.

St. Luke’s General Hospital provides acute
services, including accident and emergency
services, to the populations of counties Carlow
and Kilkenny. The HSE provides a 24-hour
ambulance service in County Carlow as part of
this service. Carlow town was also the location
of the first comprehensive on-duty out-of-hours
general practitioner co-operative in Ireland.

Mr. Browne: I reiterate that construction will
not commence until 2008. In my view, that is far
too long to wait. I ask the Minister of State to
intervene to see if the commencement date can
be brought forward. The authorities at Wexford
hospital invited television crews to film at its A&
E unit and its redevelopment was fast-tracked as
a result. However, St. Luke’s appears to have
been punished for playing by the rules. I appreci-
ate what the Minister of State said in respect of
the ambulance service provided in Carlow, which
could be improved further. In addition, further
outpatient clinics could be provided. We should
be cognisant of the fact that Carlow town is grow-
ing rapidly and that its population has major
needs.

Mr. T. O’Malley: I will communicate with the
Minister regarding the Senator’s suggestions.

The Seanad adjourned at 8 p.m. until 10.30 a.m.
on Wednesday, 29 November 2006.


