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Scrutiny of Parole Bill 2016: Discussion

Chairman: We are in public session.  Apologies have been received from Senator Lorraine 
Clifford-Lee.  I understand that Senators Martin Conway and Frances Black will be attending 
a little later.

The purpose of this part of the meeting is to have a discussion on the Parole Bill 2016.  
The Bill was referred to the committee for scrutiny on 15 June 2016.  Private Members’ Bills 
referred to select committees are subject to the provision of Standing Order 141(2) of the Dáil 
which provides that:  “Select Committees to which private members’ Bills are referred shall 
undertake detailed scrutiny of the provisions of such Bills [...] and shall report thereon to the 
Dáil prior to Committee Stage consideration.”

I call Deputy Jim O’Callaghan to brief the committee on the provisions of his Bill.  When 
he has concluded, members will have an opportunity to question him.

Deputy  Jim O’Callaghan: At the outset let me give members a brief overview of some 
terms that apply in respect of prisoners.  One hears about parole, temporary release and remis-
sion, but the three terms are different.

Remission is an entitlement that virtually all prisoners have to have one quarter of their 
sentence deducted.  It does not apply to life sentences.  If I were given a sentence of four years, 
I am entitled to have remission of approximately one quarter.  The prison makes an application 
for remission to the Minister and it is generally granted.  It is dependent on good behaviour but 
in general we can say that under the prison rules, virtually all prisoners get remission of one 
quarter of their sentence.

Temporary release is slightly different from remission.  Temporary release applies if a pris-
oner is unwell and needs some treatment or there are compassionate grounds to let the prisoner 
out.  Sometimes a prisoner can be let out if a relative is unwell or if the prisoner has day-to-day 
temporary release, the prisoner may have managed to get a job.  That is infrequent but it can 
apply.  The law in respect of temporary release is dealt with in the Criminal Justice (Temporary 
Release of Prisoners) Act 2003, which involves an amendment of the Criminal Justice Act 1960.

Temporary release and remission already exist, but the purpose of the Parole Bill 2016 is to 
put on a statutory basis the operation of parole in Ireland.  Parole applies at present on a non-
statutory basis to people who have been convicted and sentenced to a sentence of eight years or 
more.  It is only for serious criminals, people who have been sentenced to a long time in jail.  At 
present our parole system does not operate on a statutory basis.  It operates on an informal basis 
run ultimately by the Minister for Justice and Equality but on the basis of advice and recom-
mendations that she receives from the Parole Board.  The Parole Board is a non-statutory board.

The objective of the Bill is fourfold: to establish an independent Parole Board on a statutory 
basis; to give that independent statutory board responsibility for the decision to grant parole, 
thereby taking it from the Minister for Justice and Equality; to establish on a statutory basis 
the clear criteria for the granting of parole, so people can look at it and understand how parole 
operates; and to give victims of crime a say in the process, because much of the time, we hear 
that victims of crime do not have a say when it comes to parole.  The Bill does not give them a 
veto but it does give them an involvement in the process.  

The reason I think the current system is unsatisfactory is because it is not based on statute; 
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one cannot see how it operates and ultimately it is controlled by the Minister for Justice and 
Equality.  Sometimes there will be political pressures on a Minister not to give parole to a 
particular individual because it could be met with a great deal of opposition in the press and it 
could be politically difficult for the Minister.  Sometimes there may be pressures on Ministers 
to give parole to people because of political affiliations they have with them.  It is better to take 
the issue out of politics and put it on an independent, transparent and statutory basis that sets 
out how and when a person is granted parole.

Let me take the members briefly through the Bill as I know members will have read it thor-
oughly.  I will be waiting for questions, particularly from Deputy Wallace, who I know was 
working on the Bill last night.

At present much of the legislation is relatively similar.  It is setting up a quango, which is 
one criticism that members can make, however at present we have a Parole Board.  We need a 
Parole Board so the Bill, when enacted, will put the Parole Board on a statutory basis.  Sections 
1 to 4, inclusive, are the standard provisions one finds in any legislation dealing with regula-
tions, expenses, establishment and interpretation.

In section 5, I set out the nature of parole and the purpose of it.  Under the terms of the Bill, 
parole gives individuals an entitlement to apply for a reduction in their sentences if they meet 
certain criteria.  The important thing to note is that, at present, and I retain this in section 5(2), 
parole is only available for people who have a sentence of eight years or more.  Members may 
want to table amendments subsequently in respect of that but part of the reason is that if people 
who got a four-year sentence were up for parole, the system would become very over-burdened 
with work.  When one considers that remission is available, we really need to concentrate on 
the most serious offences.  On the basis of workload it only really applies to people who have a 
sentence of eight years or more.

In Part 2, I deal with the Parole Board.  Section 6 establishes the board and section 7 sets out 
its functions.  Its main functions are: to convene panels to consider persons for parole; direct 
the release of persons; set out the conditions so that if they were to be released, they would be 
released subject to some monitoring; and to consider what conditions should apply in respect 
of parole.

Section 8 sets out the membership of the board.  Such sections seem to arouse most inter-
est.  I know I can be legitimately criticised.  People will say, “Here is a lawyer trying to make 
this very complicated.”  One of the criticisms made of the Bill by the Tánaiste on Second Stage 
was that it could make the process very legalistic.  However, in Britain and elsewhere in the 
world, cases are now being taken by individuals who claim they have an entitlement to parole.  
We have a process at present whereby people can apply for parole.  They go to a Parole Board.  
They are entitled to challenge that.  We need to have a mechanism in place whereby prisoners 
and the public can look at the procedures and say, “This is how one would apply.”  There are 
bodies who look at these issues which are independent of politicians.  They make a decision and 
if one does not like it, one can go elsewhere.

The membership of the board will comprise: a chairman; at least four people who are ap-
pointed through the Public Appointments Service, PAS; a registered medical practitioner who 
is a psychiatrist; a psychologist; a representative of the Irish Prison Service; a member of the 
Garda Síochána; a probation or welfare officer; a representative of the Irish Penal Reform Trust; 
and other persons who have developed a knowledge and experience of the supervision of pris-
oners.
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Four members of the board will be nominated through an applications process under the 
Public Appointments Service but I think there is a benefit in asking organisations such as the 
College of Psychiatrists of Ireland to nominate a psychiatrist to go on the board, the Psycho-
logical Society of Ireland to be the body to nominate the psychologist and also the Irish Prison 
Service to nominate the appropriate prison officer.  Generally if one asks bodies such as those 
I have listed, they will put forward reasonable people who have a good understanding as op-
posed, and I may be criticised for saying this, to the people who apply who may not necessarily 
be the best.

Section 9 sets out the terms of office.  A member can only serve a four-year term and then 
another four-year term, a total of two four-year terms.  Section 10 deals with the chairperson.  
Section 11 sets out what I call the panel convenors.  Section 11 sets out the role of the panel 
convenors who will convene panels of between three and five members to decide on parole ap-
plications submitted by prisoners.  There is a great deal of work involved here.  Many prisoners 
are going to be applying for parole.  It will not be an easy job in which one hears the odd ap-
plication now and again.

Section 12 deals with staff.  The Parole Board has to be staffed properly.  If one talks to 
those involved with the board at present, they will say they are concerned about the need to 
have sufficient staff numbers.  They would prefer to be able to select their own staff.

Section 13 relates to parole panels.  Section 13(2) states that such a panel “shall consist of 
3 or 5 members” with a chairperson among that number.  Each panel will decide whether to 
recommend a prisoner for parole.

Section 14 sets out the powers of parole panels.  I envisage that parole panels will have two 
functions.  I will explain it simply.  Under the system I am proposing, there will be a review or a 
hearing in each case.  Most parole applications will be dealt with by review, which will involve 
looking through documents like reports from doctors and probation officers to see whether the 
person is doing well and making a decision on whether he or she is entitled to parole.  A prisoner 
will be entitled to a hearing in some circumstances and on certain grounds after he or she has 
been refused parole.

One of the powers of the parole panel, as set out in section 14, is worth noting.  Section 
14(8), on page 13, provides that a parole panel, “may conduct a hearing as it thinks appropri-
ate”.  There does not have to be a hearing all the time.  Most of these cases will be dealt with by 
means of review.  This will involve looking at the file.  Sometimes there will be a hearing.  The 
panel will determine who can attend and give evidence at such hearings.  It will also be able to, 
“impose limits on what a person may talk about”.  We do not want hearings to turn into long-
running sagas.  We have to be careful to ensure people do not use hearings as opportunities to 
have a go at other people.  The parole panel will be in control of that.

It is important to note that section 14(11), on the bottom of page 13, provides that, “the 
Board may receive written submissions from any victim of the person whose parole is being 
considered”, if necessary, “allow any such victim to appear and make oral submissions at a 
hearing for the purpose of assisting the Board to reach a decision”, and, “allow for the represen-
tation of any such victim”.  There are circumstances in which the Parole Board may allow the 
victim of the prisoner to attend.  This will not be mandatory or obligatory.  There are conflicting 
rights here.  There are the rights of the prisoner and the interests of the victim of the crime.  The 
latter cannot be a veto on the former.  I think it is in the public interest to have this mechanism 
available.
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Section 15 deals specifically with reviews.  Section 15(1) states that, “a review may involve 
consideration of such information, documents, memoranda [....] but shall not involve oral testi-
mony or oral representation”.  It is a straightforward paper review.  Section 15(4) provides that, 
“where the decision by a panel is to decline to make a parole order in respect of a person, the 
decision shall specify a date”.  Section 15(3) sets out that a person who has been refused parole, 
“shall be entitled to a hearing”, as opposed to a review.

Section 16 clarifies that hearings, “shall be conducted in such manner as the parole panel 
thinks fit”.  Section 16(2) requires each decision of a hearing panel to be given to the candidate 
for parole, the Garda Commissioner, the Prison Service and the Minister.  Section 16(3) states 
that, “for the purposes of a hearing, a person whose parole is being considered is entitled to 
appear [and to] attend while any other person is making submissions, provided that the person 
whose parole is being considered may not be present at the hearing when any victim is present”.  
That will keep the victim and the person whose parole is being considered out of the same room 
at the same time.  I am not assuming that victims do not want those responsible for offences 
against them to get out because that is not always the case.

Section 17 requires the Parole Board to report on its activities.

Part 3 deals with the parole process.  Section 18 sets out the guiding principles the board 
should take into account, including the, “recommendations of the sentencing judge”, “the na-
ture and gravity of the offence”, and, “the degree of responsibility of the person whose parole 
is being considered”.

Section 19 sets out the criteria for parole.  Rehabilitation is an important part of this.  Con-
sideration must be given to the impact of the offence.  Section 19(2) provides that various 
factors, including, “the conduct of the person while in custody”, “any recommendations of the 
court”, “the nature and gravity of the offence”, and, “the potential threat” posed by the offender, 
must be considered by the Parole Board when consideration is being given to parole.

I think section 20 is interesting because it relates to eligibility for parole.  It provides that, 
“every person serving a sentence of eight years or greater period shall be eligible for parole hav-
ing served a period of one-half of such sentence or after seven years, whichever is the lesser”.  
That is the way it is at present.  Section 20(2), which states that, “a person serving a life sentence 
shall not be eligible for parole until that person has served a minimum period of eight years”, 
also reflects the current position.  That is the law as it is applied by the Parole Board at present.

My own view is that an eight-year period is too short.  The Parole Board will say it is 
pointless considering somebody who has been convicted of murder for parole after eight years 
because he or she will not get it.  A tariff of approximately 15 years currently applies to a con-
viction for murder, which involves the intentional killing of a person.  I know Deputy Wallace 
thinks prison does not work.  We need to think about the punishment that should be imposed 
on a person who kills another person.  Is there a suggestion that we should not put the killer in 
prison?  I think there has to be a punishment.  That is probably a bigger question than the one 
we are discussing today.  I suggest this section of the Bill should be amended on Committee 
Stage to reflect the reality that somebody convicted of murder is not considered for parole for 
between ten and 12 years.

Section 21 deals with consideration for parole.  I intend to change this in a Committee Stage 
amendment.
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Section 22 relates to parole orders.  Legal proof is required to get a person out.  A parole 
order is a document that will state that a person is being granted parole and will permit a prison 
warden or governor to release that person.

Monitoring and compliance provisions are set out in section 23.  If there is concern about 
the impact of the release of a person on parole, perhaps because he or she will be a threat to 
somebody else, it will be possible under this section to impose conditions on the person being 
released.

Section 24 sets out how parole orders may be varied.  Parole involves release on licence.  
It can be revoked.  If a person who has been given parole starts committing other offences or 
breaching his or her parole conditions, his or her parole order may be varied under this section.

Section 25 provides for the revocation of parole orders.

Section 26 is a technical section relating to warrants.  Obviously, there is a need to be able 
to issue a warrant in order to return to jail a person who has breached a parole order.

Section 27 sets out the general administrative rules for preparing for reviews and hearings 
and how those reviews are to be considered.

Section 28 provides for privilege under the Defamation Act 2009 in respect of documents 
generated for the parole process.

I drafted amendments after this Bill was passed on Second Stage.  I do not know if I have 
submitted them.  I appreciate the opportunity to scrutinise the Bill in advance of Committee 
Stage, which cannot take place until the Government decides to pass a money message in re-
spect of it.  This issue, which arises because the legislation involves a charge on the Govern-
ment, has arisen previously.  If that happens again on this occasion, we will see how it goes.  I 
am happy to answer any questions my colleagues might have.

Chairman: I thank the Deputy for talking us through his Bill in such detail.  I invite other 
members of the committee to ask salient questions.

Deputy  Clare Daly: I do not know how salient my questions will be.  I welcome the in-
troduction of the Parole Bill 2016.  I have yet to get my head around the mechanics of how this 
process works.  We need to do everything we can to encourage the Government to provide a 
money message to expedite this process so that this urgent and timely legislation can advance 
to Committee and Report Stages.  The number of people serving life sentences has increased.  
The amount of time they are serving has also increased.  We need to examine this issue in detail 
because little has changed in the past 50 years, as Deputy O’Callaghan said.  I welcome the 
proposal to establish an independent panel.

At present, the parole board overwhelmingly comprises people from the criminal justice 
system, including formal criminal justice agents.  I see the need for a change in that regard.  
While I admit that I have not studied this Bill in sufficient detail, it strikes me that some sections 
of it are worthy of further comment.  We would have a few issues with section 8, which relates 
to the membership of the board.  Section 11(1) proposes that every panel convenor must be, “a 
barrister or solicitor who has had not less than 9 years experience”, or “a person who has held 
office as a judge of the District Court, or the Circuit Court”.  At present, there is provision for 
community representatives to sit on the parole board.  I do not think that should entirely change.  
I believe there is a substantial role for that without them being replaced by people from a le-
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gal or judicial background.  We need a discussion on the balance between lay and community 
representatives, or whatever it is called.  Section 8(2)(b) allows for four people to be appointed 
and, given the qualifications required of them, it is very likely that they are going to come from 
that legal background.  Given that the other 11 are high-ranking professionals as well, we might 
be missing out on that.  I believe that is something that we need to look at.  We might need to 
look at other jurisdictions to see how it is done.

Section 8(2)(j) provides that not less than four members are women and not less than four 
members are men.  I think we should look at changing that to six and six.  We are trying to 
drive forward change.  I know it is difficult.  If we are saying that the panel of conveners will 
not necessarily be drawn from the ranks of the Judiciary and the legal profession, we might 
have more of a basis for making it six and six.  I understand that sometimes the numbers are 
not always there.

A lot of emphasis in the parole process is now on the interview.  That is only one side to it.  
If a prisoner gives a poor interview, it weighs heavily against him or her.  There should be some 
mechanism for how the prisoner’s progress has been monitored and how the reports around it 
give weight to that.  It is very welcome that parole applicants will be permitted to have legal 
counsel during the interview.  That is really important.  A rational evaluation of their progress 
is also important.  Perhaps there should be some training around that.

I have a couple of other brief points.  Section 13(2) provides that panels that make decisions 
on parole will have three to five members as the chairperson may determine.  Perhaps three 
people is a little bit small, particularly if there is one dominant person.  I would favour five, al-
though that could be cumbersome.  Maybe it is not hung up and maybe it is disrespectful to the 
chairperson.  However, three is a little bit small.  We are talking about people making a pretty 
significant decision.

My other point is on the power of the parole panels in section 14(5)(b).  It lists a number of 
criteria that a report covering somebody’s parole application might cover.  I have no problem 
with the items that are listed.  We should look at adding in consideration of the effect that the 
granting of parole would have on the prisoner’s family and the possibility that the prisoner 
will successfully reintegrate back into his family.  I am probably not explaining that very well.  
Family and social supports have been shown to be the key determinant in whether somebody 
re-offends or not.  There was a good programme launched in Limerick last week in terms of 
family supports and that.  All the studies say that it is key.  Something such as the birth of a child 
often changes how somebody views things and changes his or her reintegration into the family.  
These things should be factored in in some way.  I believe all of the other criteria are good but 
something like that could be beneficial.

In section 19 on the criteria for parole, I have what is probably an ideological difference 
rather than a technical one.  In section 19(2)(a), it states that the board may have regard “to 
the nature and gravity of the offence to which the sentence of imprisonment being served by 
the person relates”.  I understand the point made about the severity of the crime and that type 
of thing.  The safety of the community and so on is hugely important.  However, that wording 
puts too much emphasis on the offence committed by the person, which takes place a number 
of years before he or she meets the Parole Board.  The whole purpose of parole is to evaluate 
the progress and take words from professionals about how that person has been rehabilitated.  
In that case, I believe there should be an assessment of the risk to victims or the community 
where the Parole Board is making a decision on whether a person should be released.  Obvi-
ously, emotionally, one’s tendency is to focus on the original crime, but the rational head has to 
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prevail.  Prison is not intended as punishment.  It is supposed to be for rehabilitation.  The focus 
of the decision-making in terms of release has to be on that end.

The only other point is about the revocation of the parole order.  I know that the IPRT has 
focused on the word “gravity” and how the breach of conditions has to be grave for the parole 
order to be revoked and an individual returned to prison.  The IPRT says that “gravity” is too 
loose a term and too low a bar and that somebody should only be returned if they have commit-
ted a criminal offence.  I would agree with a rewording there.

With the week that is in it, we have not done as much as we would have liked on this Bill.  
Those are just some observations on it at this stage.

Senator  Martin Conway: I have to confess that no more than Deputy Daly, I have not giv-
en it due consideration either.  I very much welcome Deputy O’Callaghan’s Bill.  I would agree 
with the vast majority of Deputy Daly’s commentary.  I certainly think that the gender balance 
issue is something that can easily be got right.  With regard to what Deputy O’Callaghan said 
in terms of Deputy Wallace’s point that prison does not work, I would agree with Deputy Wal-
lace in the vast majority of cases.  However, there are obviously certain circumstances in which 
prison is probably and unfortunately the only option.

In its last term, I was the rapporteur for this committee on work we did on restorative justice 
practices, which have been proven to work exceptionally well in areas where the effort has gone 
in to setting up restorative justice.  The examples that are regularly quoted are south Dublin and 
north Tipperary where there has been up to a 70% improvement in terms of second offences 
and people realising what they have done.  We also did extensive work in this committee on 
community courts and the necessity to set up a community court on a pilot basis in inner city 
Dublin.  As we are all aware, the principle of community courts is to bring all of the various 
stakeholders together in an environment of support, assistance and rehabilitation, as opposed 
to the adversarial environment of the big stick.  In places like Times Square in New York, it 
has worked remarkably well.  I am very much of the view that prison is an absolute last resort.  
There are an awful lot of people in prison today who really should not be in prison and whom 
the system has let down.

In the overall context, I believe this is a very welcome Bill.  I commend Deputy O’Callaghan 
on the work he has done on it because we are here to bring forward legislation to improve the 
lives of citizens.  I will make a point of bringing this up in the Seanad to encourage the Gov-
ernment, as I am sure my colleagues will do as well.  The Deputy’s own party has a significant 
influence on Government and I certainly think that the Deputy and his party will pursue this.  I 
will certainly commit to it in the Seanad, as I know my colleagues will.  In the last term in the 
Seanad, I tabled a motion on restorative justice, which we succeeded in getting unanimous sup-
port for.  I also tabled a motion on community courts.  Again, we received unanimous support 
for that.  It is actually quite frustrating to see the delay in getting a pilot project up and running.  
We are where we are.  I wish the Deputy well with the Bill and I will engage with it as best I can.

Deputy  Mick Wallace: Not only did I not put enough work into this, I put none into it and 
neither did anyone in my office.  I am guilty of that.  Not only do I find it difficult to criticise 
anything that Deputy Jim O’Callaghan has put forward, I cannot even contradict anything that 
Deputy Daly has said.  I have every intention of researching it and learning a bit about it.

I will pick up on one point that Deputy O’Callaghan made about eight years being too early 
to let a fella out.  If a person has not been rehabilitated and no improvement has been made to 
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his approach to life and the people with whom he has to share the world, yes it is.  However, if 
the work is being put in, one would hope otherwise.  If I had someone in my care and I had eight 
years to rehabilitate them, I would be fairly disappointed with myself if they had not changed 
after that time.  

I agree with the point about prison not working.  First, some 80% or 90% of the people in 
prison should not be there.  Second, of course if there are people who are a risk to society and 
are just too dangerous to be let loose then we have to do something with them.  If we are going 
to lock them up, however, let us do something with them.  We should be in a position to con-
sider letting them out after eight years if they have made the required improvements.  That is 
not possible under present conditions because prison is not geared that way.

We have read a lot of what the Jesuits have had to say about prisons and we have a lot to 
learn from them.  If we took some of it on board, the notion of letting people out after eight 
years might not be so draconian or mad.  The idea that a person does something terrible and 
under no circumstances should we reconsider or let them see the light of day for 15 years, does 
not strike me as being rational.  

It costs a crazy amount of money to keep people in prison - €70,000 a year per prisoner is 
nuts.  If we stopped putting in all the people who should not be in prison, we would have more 
money to help those who should be imprisoned.  

The next time I come back, I promise that I will know something about the Parole Bill.  I 
hope I can tear strips out of it, but that is unlikely.

Chairman: Before I bring in the next speaker, Deputy O’Callaghan may wish to note any 
specific points that he would like to reply to.  There are not very many in terms of the contribu-
tions.  Deputy Clare Daly has highlighted a series of different areas that he will likely address 
in his response to us.

Senator  Niall Ó Donnghaile: I join with other speakers in welcoming this Bill.  As with 
everything that Deputy O’Callaghan does, it is clear that a mammoth amount of work has been 
put into it.  I am also in concert with other speakers because I am not as familiar as I probably 
should be with some aspects of the Bill.  We will get to that stage, but at this early point we 
need to discuss the broader themes.  While Deputy Clare Daly had some specific questions on 
that, one can already see some of the broader themes emerging, which show why such legis-
lation is necessary.  The themes include the prison system itself, how we treat prisoners, and 
how people deal with the system, be it through restorative justice or other mechanisms.  It is an 
important piece of work and from our perspective it will be good to hear further from Deputy 
O’Callaghan.  We should also discuss how we can start to get some movement on this Bill  and 
put more meat on the bone.

Chairman: I have a number of questions to put to Deputy O’Callaghan.  My understanding 
of the current situation is that those who wish to apply to be considered for parole must corre-
spond directly with the Minister for Justice and Equality of the day.  He or she then refers cases, 
although perhaps not all, for the current non-statutory board to consider.  If that is not the case, 
then I stand to be corrected.

Can Deputy O’Callaghan tell me how this would function under the new statutory Parole 
Board?  Is it the case that prisoners seeking to be considered for parole would correspond 
directly with the new board, rather than with the Minister who has the power of referral for 
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consideration?  There is so much covered within the Bill but its functionality is not as explicit 
as I would expect.

Is the board’s make-up based on any particular template?  Will it comprise 15 members like 
the current non-statutory board?  Is it based on any international comparator?  It is to be chaired 
by a current or former judge.  There would be a certain body of opinion which might believe 
that this final determination is like coming before a court again.  A person is sentenced in the 
first instance by a judge of the land, yet in the final determination to grant parole, or otherwise, 
a prisoner will be back again before a chair who is a current or former judge, as well as oth-
ers from the judicial system, including judges of the respective court designations, barristers 
and solicitors who are of themselves the only people in a position to secure appointment to the 
bench.  

The panel of convenors is quite directing, comprising as it does a judge, barrister and so-
licitor.  It strikes me that the raft of important experiences that could be brought to bear in any 
open consideration of the entitlement of an applicant for parole are being excluded from critical 
roles.  I would be concerned in that regard.  I do not know that it is appropriate to be so prescrip-
tive to the exclusion of a whole range of other life experiences, qualifications and professional 
competencies.  Why would one exclude a bankrupt from participation in the new board?  On 
what basis would one decide that somebody who is declared bankrupt did not have the capacity, 
competencies and requirements to make a determination as to the suitability or otherwise of an 
applicant for parole?  I am not aware of any.  Perhaps Deputy O’Callaghan would refer to some 
of these matters.

I will have other questions on the Bill but I welcome the broad thrust of it.  We must remem-
ber, however, that while the premise of moving political responsibility from political control 
to a statutory body is sound in principle, nevertheless the ultimate decision - as is currently 
the case - lies with the Minister of the day who does not have to be the bearer of any of these 
qualifications in civil life.  

I will conclude with that opening series of questions and will now invite our final speaker, 
Deputy Jack Chambers, to contribute.  

Deputy  Jack Chambers: I welcome the discussion around this Bill and thank my col-
league, Deputy O’Callaghan, for introducing it.  It is important that the legislation tries to move 
control away from the Minister.  An executive function concerning parole should not be in the 
hands of a Minister.  The cloudiness of decision-making in recent years and decades needs to 
be addressed statutorily.  We must codify the rules and make the process of obtaining parole 
transparent for those in the prison system.

I wish to pick up on some of the points made by other members.  We need to deal with the 
membership of the board legislatively.  I would be concerned about a nominee coming from 
a particular body in a professional capacity because that would be an insider from a board of 
insiders.  On a professional basis, we need to open the process up to the Public Appointments 
Service so that a professional can employ through that service to be a member of the board 
rather than our having a particular professional body nominating someone to the board.  The 
latter restricts the professional application process for a particular nominee.

In general, I welcome the fact that this justice committee is moving towards a debate on pe-
nal reform.  When studying law, I studied penology and the history of political debate on penal 
reform.  Historically, the discussion has been on punishment and the length of time spent in the 
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prison system and not about the rehabilitation of the prisoner and the overarching concerns in 
this regard.  This Bill will move the debate towards the right framework, which should result in 
giving people a chance.

Like others, I have not studied every piece of legislation.  We need, however, to impose an 
obligation on the wraparound services so they will have an active role regarding those who are 
given parole.  They should be obliged to work with the individual rather than having the indi-
vidual approach them.  The services should have an obligation to play a positive role in respect 
of the individual.  This is an issue with addiction and rehabilitation generally.  I am not saying 
every prisoner has an addiction issue but it is important, in respect of medical, counselling and 
community-level services, that the input of the service provider not be optional.  It should not 
just be the obligation of the person given parole.  Funding should be linked to working properly 
with people who have engaged with the parole service.  They get off scot free much of the time 
where they have an option to opt out in respect of people who are vulnerable and need interven-
tion.  There needs to be a statutory obligation to take an active and positive role.  This would 
fit in with regard to providing the wraparound services.  We can actually provide a legislative 
component such that the services are not just consulted but actually involved, with a statutory 
responsibility to play an active role in cases of parole.

Deputy  Jim O’Callaghan: I thank all the members for their contributions and efforts.  I 
will deal first with what Deputy Clare Daly said.  She made the point that she would like to see 
community representatives on the board.  That is a good idea.  We need to assess how we could 
identify community representatives.  A criticism, which may be legitimate, is that the member-
ship of the board may look too legalistic.  This may be due in part to what I work at.  My stance 
takes into account that it involves a quasi-judicial process for a body to assess whether a person 
should be released from jail.  The authorities must take into account the conflicting factors and 
the entitlement the prisoner will have under the legislation to apply.  On the other hand, they 
must take into account the potential threat the prisoner may pose to the public.  Two sides must 
be weighed up.

In England at present, this is becoming a quite litigious area.  That is the reason, in part, 
why I believed somebody is needed at the head of the membership who can weigh up these 
considerations.  Perhaps community representatives could do so just as well as people who are 
used to assessing and to playing a quasi-judicial role.  I am happy to consider community repre-
sentatives.  It would be interesting to see how we could get them and whether we should attract 
them through nomination.  I sometimes believe that if one just seeks applications, community 
representatives are hard to get.  When Dublin City Council was trying to get community rep-
resentatives to sit on the policing committee, people would not apply.  One could end up with 
busybodies who are not necessarily the best.  This is a matter I am happy to consider.

I note what the Deputy says about trying to make the gender balance better.  The Deputy 
seeks minimums of six women and six men, rather than four and four, where there are 15 mem-
bers.  That is a good idea.

The Deputy spoke about the interview and its importance.  There is an interview but the 
question of whether parole will be granted is also a legal issue from the prisoner’s point of view.  
They have rights in that regard.  Under my system, the constant refusal in an interview to give 
a prisoner parole would entitle that prisoner to a hearing, which would also involve a quasi-
judicial process whereby the body making the decision would have to set out more reasons for 
refusing or granting parole.
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The Deputy spoke about the panels.  It is proposed that the panels have three to five mem-
bers but the Deputy would prefer five.  The reason there are 15 members on the board is because 
there is a lot of work for them to do.  They have many applications to consider.  It might be 
worthwhile hearing from the Parole Board in due course if we get to that.  One could have five 
panels of three people assessing.  Obviously, it would be preferable to have panels of five but it 
does come down to resources and workload.

Deputy Daly also suggested that we should consider the impact of parole on the prisoner’s 
family.  That is an interesting point.  As legislators, we have to be careful when introducing this 
legislation that we do not present the parole process as simply about being on the side of prison-
ers and the prisoner’s family.  Necessarily, victims and victims’ families will be coming forward 
saying that while prison is about rehabilitation, it is not just about rehabilitation as it is also 
about punishment.  People will be saying their son was murdered and is gone forever.  It may 
be asked whether, if a prisoner cannot be rehabilitated, there should be no punishment.  That 
is an interesting debate.  Prison is not simply about rehabilitation but also about punishment.

Deputy Daly mentioned how section 19 deals with the fact that one of the factors to be taken 
into account is the severity of the crime.  That is a fair point because one can argue that when 
the individual is being sentenced in the first instance, the court takes into account the severity 
of the crime.  Therefore, the sentence itself takes into account the severity of the crime.  That is 
an argument and a strong argument.  One could ask why severity is being considered again on 
the grounds that something else is being dealt with.  I am happy to examine that.

The Deputy also mentioned the revocation of the parole order, the view that “gravity” is 
too loose a term and that there should be a revocation only where another crime is committed.  
I believe there should be a revocation if the terms of the parole order are not complied with or 
are breached.  Parole is just letting one out on licence.  One can be brought back if one breaches 
the terms.

Senator Martin Conway also mentioned gender balance.  I agree and in this regard I draw 
attention to what I said about Senator Clare Daly’s point.

Senator Conway also spoke about restorative justice and said it does not work in the com-
munity courts.  There is a much bigger discussion here because the majority of people in prison 
do not come near the parole process because they are in for fewer than eight years.  I would 
have believed the majority of people are in for approximately two years.  These are small sen-
tences.  Those with such sentences are the people who do not pose a huge threat to the commu-
nity.  They comprise the majority.  These are the people in respect of whom we should be trying 
to use our community courts and restorative justice.  The Senator’s point in this regard is valid.  
I welcome the fact that he is going to mention it in the Seanad.

Just because Deputy Wallace has not read the legislation does not mean he cannot comment 
on it.  He is perfectly entitled to do so.  He will have a chance to read the legislation on Com-
mittee Stage.

As I said before, I disagree that prison is all about rehabilitation.  Maybe I am a hardened 
person in that I believe it is also about punishment.  It has to be considerably about rehabilita-
tion, however.  I agree with the Deputy’s point that if people are imprisoned with the intention 
of rehabilitating them as well as punishing them, leaving them in a cell is not achieving that.  If 
the balance between rehabilitation and punishment is to be 50:50, there needs to be some func-
tion to ensure the rehabilitation process is working.  At present, it does not exist at all.  People 
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do make mistakes and do terrible things.  Considerable numbers of people are in prison because 
of things they do when they are drunk.  We need to recognise that moments of madness can 
destroy many lives.  The Deputy is right that we should not be throwing away the key.  In this 
regard, we need to look to the rehabilitation process.  I am glad to hear Deputy Wallace quoting 
the Jesuits.  No soul is ever lost.  We could learn much from how community groups like the 
Jesuits deal with issues like this one.

I welcome Senator Ó Donnghaile’s comments.  It is a large amount of work.  We need leg-
islation.  The situation will get more complicated and it needs to be on a statutory basis.  I do 
not know whether this is the right way to do that.  It may appear too complicated, but it does 
not involve a process like a judicial appointments commission where people just sit around and 
have an easy job of assessing applications from a limited number.  This board will handle a 
great deal of work because of the numbers coming through.  It will undoubtedly get that wrong 
sometimes, so we must ensure that prisoners have their rights and the rights of communities are 
taken into account so that there is no threat.

The Chairman was correct about how, currently, people apply to the Minister and the Min-
ister defers the matter to the Parole Board before it comes back to him or her to be signed.  This 
new system would cut out the Minister.  The statutory function of the Parole Board would be to 
consider applications for parole.  It would then make decisions as to whether to grant parole and 
send out the parole order at the end of that process.  That the Minister’s role would be removed 
is constitutional.  Under the Constitution, the State is entitled by law to delegate responsibility 
for the commutation and remission of sentences to another body.

A good point was made about membership of the board, which was criticised for having 
many lawyers on it.  I was asked why there would be judges.  After being sentenced by a beak, 
a person will be back in front of another beak.  The reason is that it is a quasi-judicial function.  
As a prisoner, I would prefer to take my chances with the Parole Board and someone who is 
used to weighing up matters than with individuals who have strong views on an issue.  This is 
sometimes evident in other statutory schemes, where individuals with strong views reject all 
applications.  However, I get the point about it possibly being too formally legalistic and that 
we need more community representation, but we cannot get away from the fact that it is a quasi-
judicial process.

A good question was asked about why a bankrupt would be excluded under section 9(6).  
I did not mean to be offensive to any bankrupt, but that is a standard section that I took from 
other legislation.  Under it, persons are disqualified if they are “sentenced ... to a term of im-
prisonment or penal servitude” or they are adjudicated bankrupts.  It would not be appropriate 
to have someone who is currently sentenced to a term of imprisonment on the Parole Board, 
but I take the point about a bankrupt.  It probably appears unfair that a bankrupt would be pre-
cluded.  Such people are not in a position of conflict when it comes to considering applications 
from parole applicants.  Former prisoners who have been rehabilitated should also be able to 
be considered for membership on this panel.  They have managed to come out of the process.

Deputy Chambers stated that he was opposed to nominees by groups.  There are different 
ways of handling matters for these boards.  Either applications are made through the Public 
Appointments Service, PAS, or Top Level Appointments Commission, TLAC, or bodies rec-
ommend people.  On paper, it is great to get people to apply via the PAS.  My view, which may 
be based on prejudice instead of fact, is that that will often not supply the best people.  I have 
included the Irish Penal Reform Trust in this Bill.  If we asked it to nominate a body to the Pa-
role Board, we would get a good nominee.  If we put an ad in the newspaper, we may get good 
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people, but it would be hit or miss.

I thank members for their contributions.

Chairman: I thank Deputy O’Callaghan.  Does Deputy Wallace have a further point?

Deputy  Mick Wallace: I must say something in response.

Chairman: Is the Deputy going to announce a late vocation or something?

Deputy  Jim O’Callaghan: Fr. Wallace.

Deputy  Mick Wallace: I will have the committee know that I have many vocations, but 
they have very little to do with those big buildings with the spires on top.

On Deputy O’Callaghan’s point about punishment and rehabilitation being 50:50, I would 
think that taking people’s freedom away by removing them from society and putting them into 
the prison apparatus would constitute the punishment.  They should not be punished further 
while they are inside.  They are already punished everyday because they have no liberty.

Deputy  Jim O’Callaghan: I agree.  The imprisonment is the punishment.

Deputy  Mick Wallace: I am sorry.  I thought that the Deputy meant-----

Deputy  Jim O’Callaghan: I am not saying that they should be punished 50% of the time 
that they are in there.  Being in there is the punishment.  On the general issue of a sentence 
and someone going to jail, it is not just a question of trying to rehabilitate, although that should 
happen all of the time while people are in prison.  Rather, a part of the function of a sentence is 
punishment.  Am I being mean?

Deputy  Mick Wallace: No.  We agree that, when someone’s liberty is taken away, that is 
the punishment.

Deputy  Jim O’Callaghan: Yes.

Deputy  Mick Wallace: I am not saying for a second that, if people do terrible things and 
are not trusted to be let loose in society, we can let them loose-----

Deputy  Jim O’Callaghan: I know.

Deputy  Mick Wallace: -----before we have fixed or rehabilitated them in some form.

Deputy  Jim O’Callaghan: I agree.

Deputy  Mick Wallace: Regarding the panel’s composition, it is probably true to say that 
the composition of most boards and committees leaves much to be desired.  Take football, for 
example.  People who play football are generally involved in running teams and are greater lov-
ers of football than those who organise the sport.  That is true of most sports.  How to prevent 
people from joining the board who are not the type of people we want is a challenge that we 
should discuss and examine.  I do not have the answers, but we should consider the matter.

I did not actually know that the bankruptcy provision was included.  I have the proud record 
of being the first serving Member of Parliament in Ireland who is bankrupt.  It is a wonderful 
achievement.  The story has not been accurately told by the mainstream media, but I will not 
bore members with it either.  There is an interesting statistic.  In America, the average million-
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aire goes broke more than three times.  That is how the capitalist system works.  Someone is 
rehabilitated more quickly over there.  There is a different approach to it, a different philosophy 
behind people.  More often than not, people who become bankrupt are risk takers.  I am still 
a risk taker, but the notion that being bankrupt would in any sense make one close to being a 
criminal or a less satisfactory person to deal with this issue is a strange one.

I do not want to get into defending myself and being where I am because my business col-
lapsed over a banking crisis, but I agree with the Chairman, in that this provision is harsh on 
bankrupts.

Deputy  Jim O’Callaghan: I agree, and I will remove it.

Deputy  Clare Daly: Fair play.  Well done.

Deputy  Jim O’Callaghan: I have given that commitment.

Chairman: Just for Deputy Wallace’s information,-----

Deputy  Jim O’Callaghan: I will call it the “Wallace amendment”.

Chairman: -----it was not actually about him.  It was because I did not believe it was rel-
evant.

Deputy  Jim O’Callaghan: That is a fair point.

Deputy  Mick Wallace: I did not think that it was about me.

Chairman: It was not based on anyone.

Deputy  Jim O’Callaghan: It is an anachronism.

Senator  Martin Conway: What was the logic of including it in the first place?

Deputy  Jim O’Callaghan: When drafting a Bill, I must examine other legislation.  Gener-
ally, legislation excludes individuals who have been convicted of a term of imprisonment or 
adjudicated bankrupts-----

Senator  Martin Conway: Okay.

Deputy  Jim O’Callaghan: -----from being on boards.  I am sure there are some boards 
where that is probably still necessary.  I agree with Deputy Wallace about bankruptcy.  I believe 
the current President of America went there thrice.  It is not the end of the world.  I am not mak-
ing any judgment.

Chairman: I am lost for words after that.  On that note,  I propose not to make the formal 
proposition in regard to the Parole Bill 2016 on its own.  I will deal with both pieces of legisla-
tion before us this morning at the conclusion of our address of the Prisons (Solitary Confine-
ment) (Amendment) Bill 2016, a Private Member’s Bill moved by Deputy Clare Daly.  We will 
now move to that Bill which was referred for Committee Stage on 1 December 2016.  I call on 
Deputy Daly to brief the committee on the provisions of her Bill.

Scrutiny of Prisons (Solitary Confinement) (Amendment) Bill 2016: Discussion
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Deputy  Clare Daly: I will be brief because the legislation itself is short and I have to leave 
the meeting at 10.45 a.m.  The Bill codifies in primary legislation the rules around the holding 
of individuals in solitary confinement.  The first point was raised by the Minister and was, why 
primary legislation?  Should we not just leave it for the Minister to provide through regulation?  
Are we trying to micro-manage in primary legislation?  That is not on.  The current process 
where prison rules are created by regulation obviously allows for a greater degree for flexibility, 
which I believe, by and large, is appropriate.  That is not what this Bill is about however.  It 
is about protecting human rights and protecting people from harm.  In that sense, there can be 
no inflexibility.  Putting the protection of fundamental human rights into primary legislation is 
good.

There is only one piece that might open me to a charge of micro-management, which is 
the amended section 35(2)(2A)(i).  This provides that prisoners held in solitary confinement 
“shall have access to work, training, education, rehabilitation, and other services, and insofar 
as is possible this shall be in association with other prisoners”.  That might be the only charge 
of micro-management.  Other than that, this is about protecting people from a violation of their 
human rights and it is entirely appropriate to have in primary legislation. 

There may be some practical difficulties from the Irish Prison Service, IPS, although they 
are moving in the direction of dealing with this issue anyway.  I would consider it complemen-
tary rather than causing a difficulty.  I do believe the input of the IPS could help it happen.  I 
think we can eliminate the practice. 

Basically the Bill amends section 35 of the 2007 Act, which is the Act that allows the Min-
ister to make rules to govern and regulate prisons.  At present, prisoners held in solitary con-
finement in Ireland are held under either rule 62 or 63, which are made under section 35.  This 
Bill inserts a provision which will oblige the Minister to make prison rules restricting the use 
of solitary confinement.  

The Bill gives a definition of solitary confinement for the first time in Irish law, which is 
“the restriction of a prisoner’s opportunities for meaningful human interaction and communal 
association for 22 to 24 hours a day, whether by means of restricting the prisoner to a cell or by 
any other means”.  The reason we said 22 hours is partly because we felt is would be easier.  I 
would have preferred 19.  The international standard is 22 hours, because after that time we are 
looking at irreversible psychiatric problems if people are held indefinitely.  I would obviously 
be much happier to see 19 and if the big parties supported 19, let them bring it on, but the reason 
we chose 22 is because it is the international human rights standard.  It is the time period for 
which there is medical evidence.  That is the definition.

We see the amended section 35(2)(2A)(a) as being very important.  It is the most important 
section because it says that “no prisoner shall be held in solitary confinement for any reason for 
more than 15 consecutive days”, because after the 15 days is when the damage sets in.  I thought 
Deputy O’Callaghan’s point on Second Stage was graphic for people.  If we were talking about 
a prisoner being beaten or getting their legs broken people would readily understand it.  This is 
similar damage to their mental health and has to be recognised as such.  There are hugely dam-
aging psychological effects, which can be long-term, and we need to have it outlawed.

I absolutely appreciate that the Prison Service and the current director general are trying to 
deal with this issue but we cannot just leave it up to chance.  Who is going to come in after him?  
Perhaps it will be an austerity bunch and maybe there will be a different Minister.  We need it 
protected in law.
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The other provisions in the Bill are, very briefly, divided into two groups.  One is to comple-
ment the principle that solitary confinement is so serious and damaging that certain persons can 
never be subjected to it.  It should not be used as a punitive measure.  Prisoners with mental 
illness should never be placed in solitary confinement and similarly neither should prisoners on 
remand.  Flowing from that is the provision that solitary confinement should be the last resort.  
There is a group of measures to make sure that it is in fact a last resort by putting obligations on 
the Prison Service. These include daily visits from a mental health professional or the doctor, 
a system whereby there would be a review every three days, a requirement for the governor to 
keep a written log, access to treatment and so on, and then the provisions around work training, 
family visits and access to complaints.  This is again important.  It relates not just to general 
complaints but category A complaints, which are ones around which there is an urgency.  Given 
the potential damage of this type of incarceration, this does need to be addressed promptly, as 
indeed medical contact needs to pick up any signs early.  

To address some issues that arose around it, it has been noted that the IPS are working on 
this anyway.  That is great, but it does not mean that we should not enshrine it in law.  There is 
no reason we should refuse to ban torture and that is what this essentially is.  I think the IPS, 
like anybody, can bring about change in that when we bring in legislation.  There are other is-
sues about people who seek to be kept away from others. These issues are around protection.  
Where many people are on their own because of that, the reasons they are in danger need to 
be addressed and the security risk to them needs to be tackled.  If somebody is asking to be on 
their own and deprived of human contact, that sets off alarm bells.  There are some serious other 
underlying problems there which need to be addressed.

There are good things being done, particularly with people with mental health problems, 
including attempts to set up facilities where they would be cared for in a different custodial en-
vironment.  This legislation does not negate any of that.  It actually complements it and simply 
puts it in primary legislation.  It is pretty straightforward.

Deputy  Jim O’Callaghan: I want to re-emphasise the point I made before.  It is unac-
ceptable to use solitary confinement as a punishment.  It is a form of deprivation of association 
with people.  It is a form of sensory deprivation and the reason it is happening is because the 
prisoner has engaged in indiscipline or has broken prison discipline rules.  There must be other 
methods, I would have thought, of ensuring that prisoners can be disciplined.  Obviously pris-
oners do break rules in prison but surely there are other mechanisms that can be used to punish 
them, such as taking away some of the few liberties they have or reducing visits or whatever.  It 
would be interesting to hear what the Prison Service has to say in respect of it.  I am sure it has 
ideas as to how a disruptive prisoner can be dealt with as opposed to just locking them up and 
denying them association.

Chairman: Before inviting the next speaker-----

Deputy  Jim O’Callaghan: I am sorry that was not a question.  I have just realised that.

Chairman: I appreciate that.  Is the Deputy finished?

Deputy  Jim O’Callaghan: Yes.

Chairman: For member’s information, while we are addressing both of these Bills in the 
context of the list of Private Member’s Bills, it is nevertheless a component part of aggressive 
penal reform, which is the contracted title of our current series of hearings which we decided 
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on last week.  We are now in a position to confirm the schedule of engagements.  Deputy 
O’Callaghan mentioned the Prison Service.  I am happy to advise, if members wish to note, I 
do not know if this has been circulated yet, but on 22 February the meeting will be of the select 
committee.  I will come back to that.

In regard to our sequence of engagements on penal reform, the joint committee will have a 
discussion with the Victims’ Rights Alliance on Wednesday, 1 March 2017.  That follows last 
week’s engagement with the Irish Penal Reform Trust.  On the following Wednesday, 8 March 
the joint committee will have discussions, and this has been confirmed, with the Prison Service 
and the Probation Service.  We will conclude our engagement on Wednesday, 22 March when 
the Jesuit Centre for Faith and Justice and the Prison Officers Association will come before us 
in separate tranches on that day.

As Deputy O’Callaghan has said we will have the opportunity to address some of the mat-
ters to the Irish Prison Service on 8 March.

Deputy  Clare Daly: The director general of the Prison Service has a working group on the 
issue.  I see it as complementary.

Chairman: That is right.

Deputy  Mick Wallace: Chairman, I must go to the Chamber but I will be back.

Chairman: I have heard that before.

Senator  Martin Conway: I welcome the Bill.  I fully agree with Deputy O’Callaghan that 
solitary confinement should not be used anymore.  It is horrendous.  I sincerely hope - and I bow 
to Deputy Daly’s knowledge on this - that it is not being used that much in this country.  I would 
be interested to hear what the director general, Mr. Michael Donnellan has to say when he ap-
pears before the committee.  I am going to make a point of being present on 8 March.  It is good 
that there is a working group but obviously solitary confinement is being used as a sanction if 
there has to be a working group.   Even though great work is being done in the prison service, I 
agree with the principal that we should legislate and ensure that if we get some director general 
in the future who is not as forward thinking as Michael Donnellan is, that we have the protec-
tions in place.  Our responsibility as legislators is to close down that type of risk.

I salute what Deputy Daly is trying to achieve.  I hope the Prison Service would see it as 
complementary to what they are doing.

Chairman: I will try to group the contributions and allow Deputy Daly to respond at the 
conclusion.

Deputy  Jack Chambers: I welcome the Bill.  I know the Deputy has more expertise in 
this area that I do, but is there any scope to legislate for an international number of hours that is 
better for the prisoner than we have laid out as this would be a more positive measure.  What is 
the international perception?  It would be interesting to hear from the IPS on that.

We need to put more positive measures in primary legislation in regard to rehabilitation, 
education, work and training because there is a significant deficit in our system in that respect.  
The more we can do to incorporate positive measures in this area and put them on a legislative 
footing the better.  

I do not know what countries have moved beyond the international norm for the number of 
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hours in confinement for the benefit of the person in confinement.

Chairman: Are there any other members offering?

Senator  Niall Ó Donnghaile: I welcome the work.  I too like Deputy Daly have an ideo-
logical view but also a very practical technical view as to why solitary confinement is a signifi-
cantly negative process, not just for the individual concerned but also for the penal system we 
want to achieve.  Solitary confinement does not benefit anybody at any level.  It is a real stain 
on society that we would think it acceptable or an appropriate way to deal with a prisoner.

I agree with Deputy Chambers’ point on looking at the technical matters.  When we hear 
from the groups that the Chairman mentioned we can discuss how the proposal would compare 
with best practice.  What Deputy Daly has done is a very important piece of work.  More power 
to your elbow, Deputy.

Chairman: In the absence of any other member, I wish to tease out a number of points.  
First, I fully concur with the Deputy that it is more unfortunate that the template would be the 
22 hours of solitary confinement.  I would absolutely believe that we should be looking at a lot 
less than that.

I would put the following question to Deputy O’Callaghan on his Bill: is there a particular 
template in respect of the 15 consecutive days and 30 days in any year?  Are there international 
comparators in terms - I hesitate to say it - of  best practice, heaven forbid in terms of solitary 
confinement?  I am asking the question to tease out the construction of the Deputy’s proposi-
tion.  In relation to section 2 and the amendments of the sections, I absolutely support where 
the Deputy wants to bring this, but can she elaborate on section 2 (2A) “(d) no prisoner with a 
diagnosed mental illness or disability shall be subject to solitary confinement;”.  Is there any 
weakness in that wording by using the word “disability”, and the wide understanding and ap-
plication that can have because it is such a broad term in terms of many absences of ability or 
impaired abilities.  Is there a weakness that the provision could fail to be applied in the sense 
that the subsection refers to a diagnosed mental illness?  Might the reference to disability merit 
some strengthening in order to ensure certainty?

While in her response Deputy Daly laid the responsibility for protections in the prison sys-
tem on the system itself: that protective solitary confinement was not an excuse or could not 
be, other measures have to be found in terms of protecting those who are detained in a prison 
environment, I am being a devil’s advocate here.  Are there instances where solitary confine-
ment would be requested and would the measures contained work adversely in regard to such a 
situation?  I have no personal knowledge of such a case, but I am trying to tease it out.  At the 
end of the day I would like the Bill to be all the Deputy intends.

There is no other member indicating, and I know that Deputy Daly has another appointment.  
Would she like to respond to our collective contributions?

Deputy  Clare Daly: I thank colleagues for their input.  Unlike Deputy O’Callaghan, I do 
not have the legal expertise to answer the more technical points but the discussion has been 
good.  The committee secretariat gave us a good pack, which gives a breakdown of the informa-
tion for which Senator Conway was looking.

Chairman: The IPRT figures.

Deputy  Clare Daly: Yes.  They give a total breakdown of the people on restrictive regimes, 
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which is the new term for solitary confinement.  The hours are given, as are the reasons such as 
punishment, the protection of vulnerable prisoners - voluntary, and the protection of vulnerable 
prisoners - involuntary.  Special observation is also a reason, but the Minister had a problem 
with this because it meant people with severe mental illnesses were being placed in closed 
supervision areas on a solitary basis.  There are huge issues around people with mental health 
problems and some severely psychotic cases are not being cared for adequately in the Prison 
Service, although I am sure Michael Donnellan will deal with it.  There is a plan to develop a 
unit in the midlands prison but it will only take small numbers and many of prisoners are in 
isolation because they have requested it themselves.  They are afraid and feel at risk or they 
have other mental health issues.

The figures are very useful for answering some of the questions.  Medical research states 
that the maximum period should be 15 days and that any more than that causes irreversible 
psychological damage to set in.  We are trying to manage these cases while also managing the 
prison.  We want to keep it to under 15 days but we also propose to exclude certain groups of 
vulnerable people from ever being placed on such a regime.

I take the point about disability and such an amendment would need to be adopted in a hurry.  
Deputy Chambers made a point about prisoners spending 19 hours in cells and I wanted to have 
a provision on this in the Bill but we thought it might not pass Second Stage.  The IPRT figures 
give a breakdown of the figures and 19 hours is the figure in some areas.  The Minister would 
probably make the argument that a maximum period would be more difficult to manage from 
an administrative point of view.  If somebody spends 19 hours in a cell but gets five hours out-
side to have a great time and to socially interact, that would actually help but that is often not 
the case.  That is why we propose a provision that there be meaningful human contact because 
people in solitary confinement are often let out for exercise but not allowed to talk to, or interact 
with, anybody.  That is where the damage is being done.  It is not a lack of exercise but a lack 
of meaningful human contact, sometimes for periods of years.  All the best penal policy would 
have it that the more a person spends outside the cell the better it is, but this creates issues for 
prison management and, sadly, a lot of times this comes down to resources.  People have to stay 
in cells because there are not enough staff.  I would certainly be prepared to accept an amend-
ment to 19 hours.  I also take the point about disability and I believe we can work on the other 
issues.

Chairman: Can Deputy Daly comment on her point about requests made by individual 
prisoners?  I am not privy to any such situations.  Do they arise?

Deputy  Clare Daly: Yes.  These are the highest category.  Rule 63 allows people to vol-
untarily go to the prison governor and the latest figure gives 389 as the number of people who 
have done so.  The vast majority would be in a gang and there would be a security risk, that is 
a risk to their well-being as a result of the criminal activity for which they were serving time.  
Some, however, have deep mental health problems and do not want to be around others.  If 
somebody asks to be removed from human contact the medical view would be that it would be 
a serious indication of underlying problems.  It is sometimes a prison management issue but it 
should not be.

Chairman: It would be of concern if our legislation prevented protections applying in in-
dividual cases but that is something we can tease out at a later stage.  I thank members for their 
prelegislative scrutiny of both Bills - Deputy O’Callaghan’s Parole Bill 2016 and Deputy Clare 
Daly’s Prisons (Solitary Confinement) (Amendment) Bill 2016.  Is it agreed that, in accordance 
with Standing Order 142, draft scrutiny reports be prepared based on the discussions we have 
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had?  Agreed.  The clerk will prepare the draft scrutiny reports which will be circulated to 
members of the committee this week.  The Minister will be included in the circulation as an ex 
officio committee member.

The joint committee went into private session at 10.35 a.m. and adjourned at 10.50 a.m. 
until 9 a.m. on Wednesday, 1 March 2017.


