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Business of Joint Committee

Vice Chairman: We have to deal with a couple of housekeeping issues.

Apologies have been received from the Chairman, Deputy McGuinness, and Deputy Mat-
thews.

Members and witnesses joining the meeting via Microsoft Teams should assume they can 
be seen on screen, whether speaking or not.  We have them under observation.  Members are 
also reminded to ensure that their microphones are muted when not contributing to the meeting 
because not doing so affects the transmission and so on.

The minutes of the committee meetings of 6 October and 13 October were agreed at the 
committee’s previous private meetings.

General Scheme of the Central Bank (Individual Accountability Framework) Bill 2021: 
Central Bank

Vice Chairman: Our witnesses are all very welcome to the committee meeting.  I wel-
come members and viewers who may be watching the proceedings on Oireachtas TV to this 
public session meeting of the Oireachtas Joint Committee on Finance, Public Expenditure and 
Reform, and Taoiseach.  The purpose of today’s meeting is to begin pre-legislative scrutiny of 
the general scheme of the Central Bank (Individual Accountability Framework) Bill 2021.  We 
are joined from the Central Bank by Mr. Gerry Cross, director of financial regulation policy 
and risk, and Ms Seána Cunningham, director of enforcement and anti-money laundering.  The 
format of the meeting is that the witnesses will make some brief opening remarks, which will 
be followed by a question and answer session with the members.

The usual notice about privilege applies.  For the information of members who are not ac-
customed and visitors, we should avoid making statements that in any way impugn or malign 
anybody outside of the committee or mentioning them in such a way that they may be identi-
fied.  That would be regarded as a breach of privilege.

I remind members attending remotely of the constitutional requirement that members must 
be physically present within the confines of the place in which Parliament has chosen to sit, 
namely Leinster House, in order to participate in public meetings.

I now invite Mr. Cross to make his opening remarks.

Mr. Gerry Cross: We welcome the opportunity to discuss the general scheme of the Cen-
tral Bank (Individual Accountability Framework) Bill 2021, as published by the Minister for 
Finance in July.  I am joined by my colleague, Ms Seána Cunningham, director of enforcement 
and anti-money laundering.

The Central Bank is responsible for maintaining monetary and financial stability and ensur-
ing that the financial system works in the interests of the community.  The proper and effective 
regulation of financial services providers is an essential component of that mission.  House-
holds and businesses reliant on financial services require a resilient and trustworthy sector in 
which firms and individuals adhere to a culture of fairness and high standards.  Experience has 
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shown that in order for a regulatory framework to work well, it should stimulate high-quality 
governance and behaviours within firms.  Firms need to be effectively managed and organised, 
individuals need to be clear as to what they are responsible for, and both need to be accountable 
if they fall short of expected standards.

The Central Bank’s behaviour and culture report on Irish retail banks recommended the 
introduction of an enhanced individual accountability framework for individuals working in 
regulated firms.  Our recommendations are reflected in the four key components of the general 
scheme: first, conduct standards which set out the standards of behaviour the Central Bank 
expects of regulated firms and individuals working in financial services, with additional stan-
dards for senior executives; second, senior executive accountability, which requires clarity as to 
where responsibility and decision-making lie for different aspects of a firm’s business, and ac-
countability in discharging those responsibilities; third, enhancements to the current fitness and 
probity regime to strengthen the onus on firms to assess proactively individuals in controlled 
functions on an ongoing basis; and, fourth, an improved enforcement process to ensure we 
can pursue individuals for misconduct without first having to demonstrate a breach of regula-
tion by the firm itself.  These four components complement one another to incentivise positive 
behaviours and promote improved governance and culture within firms.  They will provide a 
proportionate and predictable framework to help the financial sector fulfil its role of supporting 
the economy and serving the best interests of consumers and other users of financial services.

The Central Bank operates a framework of assertive risk-based supervision underpinned by 
the credible threat of enforcement.  As at the end of September 2021, the Central Bank has con-
cluded 144 enforcement actions, imposing fines amounting to more than €166.5 million under 
the administrative sanctions procedure.  Individual accountability is already a core focus of our 
work.  We have pursued and sanctioned individual wrongdoing by way of monetary penalty 
and disqualification.  In our gatekeeper role we have prevented unfit individuals from being ap-
pointed to senior positions in the financial services industry.  The proposed new framework will 
enhance the effectiveness of our processes for holding firms and individuals to account.

Turning to the key aspects of the general scheme, the proposed conduct standards will apply 
to all regulated firms, irrespective of sector, comprising common conduct standards for indi-
viduals carrying out controlled functions, additional conduct standards for senior executives, 
and the important general standards for businesses themselves.  The conduct standards set out 
the behaviour expected of firms and their staff, including obligations to conduct themselves 
with honesty and integrity and to act with due skill, care and diligence and in the interests of 
consumers.  We consider these to be the basic standards that should underpin the provision of 
financial services and the relationships of trust that are central in this area.  We also believe they 
are the standards to which most firms and individuals already hold themselves.  The additional 
conduct standards will be applied to senior executives and will require them to meet a standard 
of reasonable care in how they manage their respective areas of the business.

Effective culture requires both firms and the individuals within them to adhere to high stan-
dards.  The proposed framework therefore retains the existing accountability requirements for 
the collective actions of firms and adds effective participation in collective decision-making 
as a component of individual accountability.  We believe this represents an important integra-
tion of these two components.  The senior executive accountability element of the framework 
requires in-scope firms to set out clearly and comprehensively where responsibility and deci-
sion-making lie in order to ensure transparency.  Firms will be required to provide statements 
of responsibility for each senior executive function which clearly set out his or her role and 
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responsibilities, in addition to a management responsibilities map for the firm documenting key 
management and governance arrangements.

We expect that implementation of the senior executive accountability regime, SEAR, will 
support senior management in implementing an effective governance framework by identifying 
how risks are managed and any gaps which may arise.  This has been the experience in the UK, 
whereby the senior manager and certification regime has been credited by firms as providing a 
sound framework for enhancing governance.

The fitness and probity framework will be enhanced by including a requirement for firms 
to certify, on an annual basis, that individuals exercising a controlled function remain fit and 
proper.  This introduction of a positive duty on firms to certify each control function strengthens 
the focus on the responsibility of firms for the conduct of their staff and their corporate culture.  
The Central Bank’s primary enforcement process, the administrative sanctions procedure, ASP, 
will be enhanced to enable us to take enforcement action against individuals without first need-
ing to establish wrongdoing by the firm.  The general scheme provides the Central Bank with 
regulation-making and guidance powers.  Once the proposed Bill has been enacted, we will 
move quickly to consult on these.

The objective of the individual accountability framework, IAF, proposals is to ensure good 
standards of governance and behaviour amongst financial firms to the ultimate benefit of con-
sumers and investors while respecting the key principles of proportionality and predictability.  
It will help firms identify risks before they crystallise, facilitate greater internal challenge and 
ultimately should result in fewer serious issues in the sector.  Where serious issues do arise, we 
will not hesitate to take enforcement action, using the enhanced toolkit of the framework to 
ensure individual as well as firm-level accountability.

We welcome the publication of the general scheme and will continue to work with the De-
partment, the Oireachtas and this committee to progress this important proposed legislation.  
We look forward to questions from members.

Deputy  Pearse Doherty: I welcome the witnesses.  I also welcome that we are dealing 
with the heads of this proposed Bill.  It was mentioned the Central Bank’s behaviour and cul-
ture report into Irish retail banks which called for this type of legislation was published in July 
2018.  We are now coming to the end of 2021 and we still do not have the legislation, only heads 
of the proposed Bill.  What is disappointing for me is that the eventual legislation will not be 
implemented until January 2023, which is more than four years after the Central Bank’s report.  
Given what this country has been through, it is unacceptable that, in the context of holding se-
nior individuals within the financial sector accountable, four years on from the Central Bank’s 
report, the necessary powers are still not in place.  That said, we are where we are.

As already stated, I welcome the general scheme, which we need to deal with in quite some 
detail.  We have, like the Central Bank, called for an individual accountability framework for 
bankers and those within financial institutions.  Head 4 provides for the role and responsibili-
ties of regulated institutions to map out the key management governance in reporting respect 
of arrangements, including the reporting lines of senior executive functions, SEFs.  If a senior 
employee who comes under the scope of an SEF takes all reasonable steps to avoid the firm 
committing or continuing to commit a prescribed contravention and reports that action further 
up the chain of command and the contravention continues and he or she reports that further up 
the chain of command, would the framework hold those further up the reporting line respon-
sible, such as the CEO?



3 November 2021

5

We know that many former senior bankers during the financial crash waltzed off into the 
sunset with their savings and were not held accountable.  What is proposed in the general 
scheme would bring former employees under the scope of the proposed legislation.  Head 5 
includes the criteria that must be satisfied for a person to have committed a prescribed contra-
vention.  Would the general scheme allow for a former employee, who is no longer working in 
the financial services sector to be investigated and sanctioned under this legislation, because, 
according to the heads of Bill, this action can be taken to ensure no further damage would be 
done in the financial services.  I am talking about former senior bankers.  We all know their 
names, which are common knowledge.  They left the country and the banks bust.  They behaved 
recklessly, but are no longer working in financial services.  They have retired.  Do they still fall 
within the scope of the proposed legislation?

Mr. Gerry Cross: I’ll take the first question and Ms Cunningham will take the second.  The 
scheme is designed to be both clear and demanding, but also flexible.  The issue the Deputy 
identified on the reasonable steps is very important.  Of course, I know the banks and others 
would like us to be very clear about what reasonable steps are.  It is important we provide guid-
ance and clarity and we will do that in our consultation, but it is also important for the banks, 
insurers and those caught by this regime to think about and put in place the appropriate steps 
without us leading them by the hand.

In the example the Deputy provides, it can be the case if a more junior member of staff with 
responsibilities does everything he or she reasonably should to address and bring an end to the 
issue, which includes taking it up the line.  Then the view is that there was not much more he 
or she could reasonably do, he or she can have discharge of duty.  It may be that is not case.  It 
may be, given the circumstances, that something else could have reasonably been done.  That 
would be a different story.  If the view of the steps taken is that all reasonable measures have 
been taken by that employee and he or she has really tried to get that job done in the firm, the 
employee could have discharged his or her duty.  It depends on the circumstances, but the 
scheme is designed to be flexible and allow people to discharge.

Deputy  Pearse Doherty: That is clear in the legislation and is not my question.  Each of 
these regulated financial institutions will have to map out the structures and roles each indi-
vidual has.  This person would have that area of management.  He or she has taken all reason-
able steps and therefore absolves himself or herself from action by the Central Bank, but by 
reporting the issue further up the line to the CEO, if the CEO is not mapped to have those re-
sponsibilities, can this now capture them?  The person at a lower level has taken the necessary 
steps.  How will we ensure the more senior managers up the line are also mapped as having 
responsibility in this area, even though it is delegated to somebody below them?  How are we 
going to ensure that the more senior managers up the line are also mapped here, as this is an area 
of their responsibility, even though it is delegated to somebody below them?

Mr. Gerry Cross: I understand.  When the Central Bank regulation is drafted and consulted 
on, in respect of the role of CEO, for example, we will ask what the inherent responsibilities are 
in that role and what is expected of a CEO.  That will include the overall responsibility for the 
management of the firm and for leading that firm.  The answer to the Deputy’s question is that in 
that case, yes, the CEO can certainly be responsible, and be held responsible and accountable, 
because there is a fitting together of the structure of the firm and an articulated responsibility at 
different levels of abstraction, if I can put it like that.  Yes, they can be held responsible.

Ms Seána Cunningham: On the Deputy’s second question, I might talk about the admin-
istrative sanctions procedure, ASP, and the fitness and probity regime.  What is changing under 
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the general scheme in terms of the administrative sanctions procedure is the pool of people to 
which it is applicable.  Currently, the ASP does extend to people who are formally concerned in 
the management of regulated entities.  It has been the case that the Central Bank has sanctioned 
people who are formally concerned in the management of entities.  The general scheme also 
looks at the fitness and probity regime, and talks about investigating a person who held, but 
no longer holds, a controlled function, and using the legislation to look at a period, pursuant to 
which an investigation may be commenced after a person departs a controlled function.

Deputy  Pearse Doherty: The explanatory note states that this is done to ensure that no 
further damage will be done to financial services.  The key question is whether this will be ap-
plicable to somebody who no longer holds a controlled function and no longer operates in the 
financial services sector.  Does the reach still go that far?

Ms Seána Cunningham: That is what is envisaged.  There is some detail that is yet to be 
worked out through the legislative process.  The detail on the applicable period, etc., has yet to 
be determined.

Deputy  Pearse Doherty: The explanatory note of Head 11 states:

This head provides for the amendment of section 25 of the 2010 Act to ensure that the 
Central Bank can investigate individuals who the Bank suspects pose a danger to consum-
ers or the financial system, irrespective of whether they continue to perform a CF role at the 
time when an investigation is being commenced.

The problem is that the explanatory note states clearly that even with this new legislation, the 
Central Bank will have no reach in cases such as those concerning, for example, Michael Fin-
gleton or another banker who retires and is no longer in the financial services sector, because 
they no longer pose a danger to consumers or the financial system.  That is a concern I have in 
relation to what has been drafted.

Ms Seána Cunningham: It is a proposed enhancement to the fitness and probity regime, 
which is our protective regime, which seeks to ensure that people who, as the Deputy has said, 
pose a risk to consumers or financial stability do not hold key functions in financial services.  
What the scheme is looking at is the idea of whether there should be a timeframe, after a person 
has left a controlled function in financial services, during which the Central Bank, nonetheless, 
could commence a fitness and probity investigation.

Deputy  Pearse Doherty: I will run out of time, but what is envisaged in this scheme is 
that we can fine individuals who held those roles, so it is not just about whether they are fit to 
carry out a function again in the future.  Many of them cut and run; they sell up the company.  
We have seen it with the Davy Group, and so on.  We need to have reach in a situation where 
somebody has been caught red handed, leaves, and is no longer in that role.  We must have the 
power to individually hold them accountable, whether it is through the imposition of a fine or 
taking legal sanctions against them which could end up in imprisonment or whatever.  I know 
that we are not talking about imprisonment here; we are talking about administrative sanctions 
and the ability to impose fines on individuals, in particular.

Ms Seána Cunningham: I apologise to the Deputy; I do not think I was clear.  Under the 
administrative sanctions regime, we would be able to do that.  If you have left financial services, 
we would still have reach under the ASP.

Deputy  Pearse Doherty: I am satisfied with that.  On defining a prescribed contravention, 
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it is the same as set out in the Central Bank Act 1942.  It includes the mistreatment of consumers 
under a breach of the consumer code.  I presume that that will be the same and it will be in the 
scope of the legislation.  The question is how that will be defined and how the mistreatment of 
consumers will be defined under the consumer protection code.

Mr. Cross mentioned breaking the participation link.  This has been a big problem, as the 
regulated firm must be found guilty before one can take individual action.  My reading of this 
legislation is that that will still be the case.  I would like to tease that out.  My understanding is 
that the change under the new legislation is that there will no longer be a requirement to prove 
participation in the original finding against the firm.  My view, from reading the heads of bill, 
is that the firm will have to be found guilty of a contravention before the individual can be pur-
sued.  Is that the case, or have I got a wrong reading of this?

Ms Seána Cunningham: If you think about the duty of responsibility for senior executive 
functions, they are responsible for an area and for ensuring that the firm has not committed a 
prescribed contravention.  We are not losing entirely the idea that a firm has committed a pre-
scribed contravention and an individual can be sanctioned, now that we know who was respon-
sible for oversight of that.  However, looking at the conduct standards themselves, this is where 
we see the directly enforceable obligations on individuals that are not necessarily tied to the 
firm having committed a contravention.  It is about having a suite of options available in order 
to appropriately address the problem that you find yourself dealing with.  The common conduct 
standards and the additional conduct standards for those in senior roles are a very significant 
enhancement in that they are common and additional conduct standards that people must abide 
by that are directly imposed on them and enforceable against them.  The concept of participat-
ing in firm contravention remains, and is still important.  However, I think part of the challenge, 
and what one finds sometimes under the current framework, is that the contravention committed 
by the firm does not necessarily equate with the conduct of the individual.  This gives us a great 
deal more optionality.

Deputy  Pearse Doherty: I understand that it is an enhancement to where we are at, but I 
want to get it crystal clear in my own head.  Whatever about common standards, a breach of that 
is committing a prescribed contravention.  Clearly, in this legislation, it is defined how some-
body commits a prescribed contravention.  Therefore, you will have to find that the regulated 
firm is in breach first before you can find the individual in breach, because it states very clearly: 
“there has at that time been (or continued to be) a prescribed contravention by the regulated 
financial service provider”. Therefore, you will have to find a prescribed contravention by the 
firm before you can actually look at the individual.  Is that still the case, although it is now bet-
ter than it was because you do not have to prove that that individual actually had hand, act or 
part?  Basically, ignorance is no longer a defence if that person has an area of responsibility.  It 
still creates a problem for us in terms of the process and length of time it will take if we have to 
prove that the firm committed the act before we can pursue the individual.

Mr. Gerry Cross: That is not how we would see the construct here.  Basically, what is being 
said in the scheme is that once you are a senior executive, you will be held accountable.  With-
out anything to do with the firm, you will be held accountable for the general conduct standards 
and the additional conduct standards.  The additional conduct standards are about how you run 
your area of the firm, for example, whether you run it properly, set up the proper systems and 
ensure that there are no breaches, etc.  The important point, and the duty of responsibility to 
which I think the Deputy has referred, is that in addition, if an offence or breach is committed 
by the firm, and it is in your area, then you are also responsible for that.  It is an additional thing 
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which is built on top of a person’s responsibility for what goes on in their area of the firm.  The 
only way you can discharge that responsibility is by showing that you have taken the reasonable 
steps needed or expected in that case.  The  Deputy is absolutely right in how he has described 
the particular provision to which he has referred.  However, it is an additional provision which 
states that where there has been a breach, then you are on the hook for it.

Deputy Pearse Doherty: The legislation states, if an individual is not in compliance with 
the common conduct standards, that is a prescribed contravention under Part IIIC of the Central 
Bank Act.  Are we right there, yes?

Mr. Gerry Cross: Yes.

Deputy  Pearse Doherty: My problem concerns Head 5, which reads:

A person commits a prescribed contravention for the purposes of Part IIIC of the Central 
Bank Act 1942 where all of the following are satisfied:

(a) the person is performing, or has at any time performed, a senior executive func-
tion in relation to a regulated financial service provider, 

(b) there has at that time been (or continued to be) a prescribed contravention by the 
regulated financial service provider.

That last line ties the individual to the firm.  I am not coming from a legal point of view but I 
presume there is a defence in this instance that it must be proved there was a contravention by 
the regulated financial service provider before it can be said that person is, therefore, respon-
sible.

Mr. Gerry Cross: For that particular offence, yes, but there are all these other offences 
around breaching the common or additional conduct standards for which that does not need to 
be shown.  Maybe there is something in the wording we need to look at.

Ms Seána Cunningham: Yes.  We are not losing entirely the concept of a firm committing a 
breach and somebody, through his or her seniority, being part of that breach in terms of holding 
him or her accountable.  There are directly enforceable obligations against individuals envis-
aged that are not dependent on establishing a contravention by a firm.

Having said that, again it will be when you are looking at a particular issue that you would 
look to decide how best to come at this in the context of what this tells us.  Is it that a firm has 
failed across systems and controls in a particular area?  Is it that I am then looking at this senior 
person or am I actually looking at a failure by a senior person to act with integrity and honesty?  
The more high-level common conduct standards may come into play as of themselves.

Deputy  Pearse Doherty: Earlier I mentioned somebody who acted in good faith, tried 
to stop the contravention and reported the matter up the line.  Head 5, section 1(c) reads, “the 
senior executive function performed by the person was at that time responsible for the manage-
ment or oversight of the regulated financial service provider’s activities in relation to which the 
contravention” was happening, and that is my concern.  It is crucial that more senior people are 
captured in terms of their responsibility in terms of management or oversight on those so that 
no junior people are caught out.  I am not satisfied that is fully got in subsection (c) but perhaps 
the Central Bank regulations can deal with that.

I would like the witnesses’ views on this.  The tracker mortgage scandal was one of the 
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biggest scandals.  We can call it theft as €1 billion has had to be paid back into the accounts of 
more than 40,000 people.  Family homes and buy-to-lets were taken off people, and we know 
the misery that has caused.  Do the witnesses believe, had we had this legislation five or ten 
years ago, the Central Bank would have been able to hold individuals to account and fine them 
as a result of their actions?  I ask because that is the slat tomhais or barometer we want to use 
when assessing whether this legislation will work in the future.

My last point is about holding people to account and, it is hoped, dissuading practices that 
went on in the past, but we need to find out about these practices.  If it had not been for the hand-
ful of individuals taking their case to the Financial Services and Pensions Ombudsman, we may 
never have heard about the tracker mortgage scandal in the first place.  Is it not now appropriate 
to introduce a proper whistleblowing regime in the financial services industry?  It is too small 
of a club and there is too much fear in terms of moving up the ladder and so on.  That has been 
seen in terms of what happened in America where, following a scandal there, legislation was 
introduced that allowed for a financial benefit for those who blew the whistle on what was hap-
pening within the sectors.  Is that something the Central Bank would support?  Are there other 
areas the Central Bank would like to see in this legislation?  For example, I am conscious that 
payment gateways, such as Revolut and Stripe, are not included.  These are new platforms that 
allow people, using their phones, to invest thousands of euro in cryptocurrency, yet none of that 
comes under the scope of this legislation.

Ms Seána Cunningham: Regarding the tracker mortgage examination and more generally, 
we are very happy to be here today to engage with the committee on the general scheme.  We 
believe these are very good proposals to enhance the framework we have at the moment.

In terms of the tracker mortgage examination, it is important I make the following point.  
We made a commitment in the context of enforcement arising out of the tracker mortgage ex-
amination.  PTSB was fined €21 million in 2019, last year KBC was fined €18 million, this year 
Ulster Bank was fined €37 million, and Springboard was fined €4.5 million in 2016.  We were 
very clear in saying that, in conducting those investigations, under our current framework, we 
would be looking at the actions of individuals.

Our work on the tracker mortgage examination and enforcement is ongoing.  We are us-
ing the framework we have currently, but we are very happy to be here today to engage in the 
general scheme.  We think the enhancements proposed will serve to drive what it is we seek to 
achieve, which is better management risk, better governance and higher standards in financial 
services.  My colleague, Mr. Cross, will respond to the question on scope and application.

Mr. Gerry Cross: I will also mention the whistleblowing question.  It is a very good ques-
tion for us to ask ourselves and it is not covered in this legislation.  As the Deputy said, protect-
ed disclosures or whistleblowing are a very important aspect of a well-functioning supervisory 
and regulatory framework because they are a very good source of information and they provide 
very important information.  It is also the case that enhancing the governance and culture within 
firms, especially around speak-up, so there is an indirect benefit from this framework, will help 
with that.

On the question of financial incentives, we do not have a formulated final view on this at 
the moment.  It is something worth considering but it needs a lot of consideration because there 
are pros and cons.  The positive aspects can be seen but it brings aspects about which we would 
want to think very carefully.  It is something worth further discussion.
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On the issue of scope, the draft legislation potentially does have a wide scope.  In terms 
of the conduct standards, it applies to all regulated financial service providers.  On the senior 
executive accountability regime, SEAR, in the first instance the proposal is that it would apply 
to the most high-impact firms.

Again, it is very important to say the financial system is evolving very quickly, as the Deputy 
has said.  There are all sorts of opportunities and potential benefits but also challenges and risks 
on how technology companies of different types and business models are engaging.  Certainly 
for the future it is something we will need to be very alive to and think about how this fits there.  
We are moving more quickly and fully than the UK did in its first steps because we have had 
the benefit of seeing their experience, but it will be a case of we apply this legislation in a broad 
yet limited way in the first instance and then roll it out further over time.

Deputy  Jim O’Callaghan: I thank the witnesses for coming before the committee and 
I welcome the publication of the general scheme of the Bill.  I note the Bill does not seek to 
transpose a European directive.  Is the Bill modelled on legislation in other jurisdictions such 
as the United States or any European countries?  If so, how effective has the legislation been in 
those countries?

Mr. Gerry Cross: The first scheme of this type was the UK’s senior manager regime and 
that has been followed in a number of countries.  Australia is particularly notable in this regard, 
as are Singapore and other countries.  Other EU countries such as the Netherlands and Belgium 
have aspects of it but not in this comprehensive way.  As the Deputy has intimated, Ireland will 
be the first country in the EU to introduce such a scheme.  There is quite a bit of interest in 
Europe.  Indeed, in the recently published Commission proposal for the capital requirements 
regulation, based on Basel III, there is reference to this type of scheme.  It is not proposed to 
implement it in a full-blown way, but our experience and that of others is being considered in 
that regard.  It is something that is of interest and it is being looked at elsewhere.

Turning to lessons learned, the timing of developments in the UK has been useful for us.  
The Prudential Regulation Authority and the Financial Conduct Authority in that country have 
recently carried out reviews and they have seen the real benefit.  I think that is how they have 
assessed it.  That description refers to how the firms themselves consider it, the enhancement it 
has been for the firms in respect of their governance, how they enhance and improve their cul-
tures, and generally in the sense it has been a real foundation and boost for effective governance 
and standards in the UK regime.

Regarding areas where we are a little different from the UK situation, I mentioned in my 
opening comments the issue of collective responsibility.  That is an important aspect for us.  The 
UK authorities have also noted this point in their reports.  It is obviously important that indi-
viduals are held to account, but we do not want to end up in a situation where that is the whole 
story and everybody is looking after his or her own part of the business.  It is important we also 
have the elements of collective decision-making and collective responsibility functioning.  We 
have tried to do that and this scheme seeks to create a good bridge between individual and col-
lective responsibility.  The UK system does not have that, but the deficiency was called out in a 
report as something for the relevant authorities there to think about further.

The other thing we have decided to do that is not in the UK scheme per se is to include 
non-executive directors in the senior executive accountability regime.  The UK did not take 
that approach, although non-executive directors who head committees are included.  We have 
thought long and hard about this aspect and engaged with the Department on it.  On balance, 
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we think it is right to include them because non-executive directors are such an important part 
of the effective functioning of financial firms.  It is also important to say, however, that the pro-
posed legislation does not expand their duties or impose additional duties on them.  Rather, it 
is simply stated we must be clear how the non-executive directors fit into the governance of the 
firm, that they must be clear about what they are responsible for, and that they must also take 
reasonable steps in discharging their responsibilities.  We think this facet of what is proposed is 
proportionate and we do not think it will have an adverse effect.  It was important to have that 
comprehensiveness.

Deputy  Jim O’Callaghan: Regarding the additional conduct standards, those are set to 
deal with people occupying senior positions.  How will it be possible to get around a situation 
where a person within a firm may not have a specific position ascribed to him or her but may in 
fact be exerting significant influence over the firm?

Mr. Gerry Cross: This is a question that has also had to be wrestled with to a degree in the 
UK.  We cannot just say everything will be fine in this regard.  It is a context we must think 
about as we implement the framework.  We do three things that are relevant to how it will work 
effectively.  We call out the senior executive functions, such as the chief risk officer, the chief 
credit officer etc.  We state the inherent responsibilities of those functions, such as what the job 
of the chief credit officer is.  Separate from all that, we stipulate a list of responsibilities that 
must be ascribed to people within a bank.  That is to ensure there cannot be any gaps.

I think a firm that tried to game the system to its advantage by putting a person in charge of 
credit but without giving him or her the title of chief credit officer would quickly end up with 
two problems.  First, there would be a mismatch between the inherent responsibilities of a role 
and the name of a role.  I do not think it would work.  If such an attempt was pursued, however, 
that would be one of those instances where we would immediately say there was a problem with 
the governance and culture of the firm concerned.  It would be possible to see the mismatch 
between a more junior person holding the title in question and the more senior person really 
making decisions.  That would set off alarm bells everywhere and we would quickly be saying 
we must intervene.

Deputy  Jim O’Callaghan: A breach of conduct standards and a breach of additional con-
duct standards are not criminal offences, but they do give rise to the administrative sanctions 
procedure.  What is envisaged will happen if there is behaviour which also could constitute 
criminal behaviour?

Ms Seána Cunningham: As matters stand, what would happen is that if we suspect a crimi-
nal offence, we would make a report to the appropriate authority, such as An Garda Síochána or 
potentially other agencies.  It would form part of an engagement thereafter in respect of what 
would be the appropriate course to follow in the context of whether a matter is going to be dealt 
with by way of criminal law or by way of sanctions or civil proceedings.

Deputy  Jim O’Callaghan: Returning to the point raised by Deputy Doherty about the 
participation link, I would like to clarify my understanding of that point.  Is it the case the par-
ticipation link remains under head 5 of this proposed legislation, which deals with the duty of 
responsibility of persons performing senior executive functions, but that as a result of head 19 
and other duties under the proposed Bill, the participation link will be broken?

Ms Seána Cunningham: The duty of responsibility is partly centred on the idea that a 
person is responsible for a particular area and, therefore, part of the oversight requirement in-
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volves ensuring a firm is in compliance with its obligations.  That is where that aspect remains 
relevant in the context of a senior person, the oversight of a particular area and ensuring the firm 
is compliant with the regulations in that particular area.  I say that because, in the main, all the 
obligations are placed on firms.

Deputy  Jim O’Callaghan: Taking a situation where a person faces an allegation of breach 
of conduct standards or a breach of additional conduct standards, would an oral hearing be 
held?  Is that option available to the individual?

Ms Seána Cunningham: The administrative sanctions procedure, ASP, remains as it is but 
with the enhancements envisaged in this proposed legislation.  The way that would work in the 
context of an investigation is that typically people would be interviewed by officers authorised 
by the Central Bank enforcement division.  Ultimately, sanctions could be imposed by one of 
two ways.  It could be by way of a settlement between the Central Bank and the firm and-or an 
individual.  If such a course of action is not appropriate as a resolution, then a case would go to 
an inquiry.  It would be a Central Bank inquiry which would have powers in respect of calling 
witnesses before it, allowing them to present their evidence and be examined on their evidence 
and the documentary evidence.

Deputy  Jim O’Callaghan: If a sanction is imposed on an individual, is there any way to 
ensure the fine is not just paid by the firm and, as a result, there is no real personal sanction?

Ms Seána Cunningham: A variety of circumstances could be in play, but there is no legis-
lative assurance in that regard.

Deputy  Jim O’Callaghan: I thank the witnesses.

Deputy  Mairéad Farrell: I thank the witnesses for appearing before the committee and it 
is good to see this issue being discussed here.  Many questions have been asked already, but one 
aspect I wish to ask about is the monetary sanctions involved for individuals.  Head 5 of this 
proposed legislation deals with monetary sanctions.  It states they shall be “effective, propor-
tionate and dissuasive”, while also taking into account “The financial position of the individual 
concerned”.  I ask the witnesses to outline, by way of example, the range of monetary sanctions 
which will be possible for breaches of the conduct standards.  My colleague, Deputy Doherty, 
for instance, mentioned the tracker mortgage scandal.  I would also like the witnesses to con-
firm that under head 5 it would not be possible for the employer or service provider to pay or 
contribute towards a monetary sanction imposed on an individual.

Ms Seána Cunningham: Under the current legislation, there are two constraints on the 
monetary sanction that can be imposed on an individual under the ASP.  First, it is capped at €1 
million.  The sanction was capped at €500,000 before 2013, but then increased to €1 million.  
Second, the sanction cannot have the effect of rendering someone bankrupt.  We have published 
extensive guidance on how we sanction firms and individuals.  The general scheme envisages 
that what we have set out by way of guidance will now be enshrined in legislation applying the 
key principles that would cover any sanctioning process based on its seriousness, nature, dura-
tion, proportionality etc.  The sanctions imposed to date by the Central Bank under ASP range 
from €5,000 to €200,000.  We have that range in our toolkit to impose an appropriate fine, based 
on the seniority of the person, the expectation of the person and the level of the misconduct.

The Deputy asked who will pay the fine.  As that will depend on a particular case, I do not 
have a clear answer to give on that.
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Deputy  Mairéad Farrell: Mr. Cross mentioned that by the end of September, the Central 
Bank had taken 144 enforcement actions and imposed fines amounting to more than €166.5 
million under the ASP.  Much of the discussion has been on the fact that individual accountabil-
ity is a core focus of the Central Bank’s work.  As a number of the questions I had have already 
been asked, I would like to focus on the Cum-ex scandal that has been in the news recently.  
This involves billions of euro and several firms across Europe.  I looked at the Companies 
Registration Office, CRO, database to see if any of the directors had been disqualified.  While 
looking at the database, I noticed that some people are directors of more than 100 companies 
simultaneously and that some had more than 300 previous directorships.  One person currently 
holds more than 150 directorships.  Based on media reports, we are aware that a non-executive 
director of one of the funds had met officials from the Central Bank and had offered to resign 
at the time but was requested to stay on.  I would be interested if Mr. Cross could advise about 
this.  Given that a person can hold multiple directorships simultaneously, possibly involving 
hundreds of companies, is this conducive to a culture of high standards and an ability to perform 
fiduciary duties?

Mr. Gerry Cross: I obviously cannot comment on individual firms, individual cases or 
supervisory restrictions.  There are several aspects.  The cum-ex issue is very important.  It po-
tentially involves a range of issues of concern, including whether the firm is in compliance with 
the basic regulations that apply to it or the individuals.  It is fundamentally about the culture and 
behaviour within a firm as evinced by its business model.  We would look very closely at that 
aspect in that context.  As the Deputy indicated, it is very relevant in our considerations about 
the fitness, probity and suitability of the person.  It is a really important issue which manifests 
itself in a number of ways.  In addition, there could be criminal aspects to it.  That is how we 
think about it.  Of course, it is a very complicated context.  We have engaged closely with the 
European Securities and Markets Authority, ESMA, the European Banking Authority, EBA, 
and other European authorities on this.  It is a complex picture and it is necessary to look at the 
circumstances of each individual case.

I agree with the Deputy on the issue of directorships of several different companies.  We 
have pressed quite hard on the issue over recent years.  I do not have the numbers to hand but we 
have set out the appropriate numbers including hours, commitments, etc.  We can do the maths 
on how much time an individual should commit to a directorship and therefore how many di-
rectorships can be legitimately or appropriately held.  It is an important issue.  If it goes beyond 
a certain level, we would have questions and we have been pressing quite hard on that issue.

There can be umbrella structures where a director has several directorships of sub-entities 
within that.  That is a slightly different picture.  On the whole, I agree with the Deputy that a 
limited number of directorships should be held in order for a job to be done well.

Deputy  Mairéad Farrell: I agree with Mr. Cross about the cum-ex scandal being compli-
cated.  Those people were able to defraud billions of euro from European tax authorities over a 
number of years precisely because it was complicated and it took time for what was happening 
to be noticed.  The reality is that it is not a victimless crime.  They took that money from tax 
authorities, meaning that ordinary people suffered because they do not get the services that they 
should as provided from the state.  That is a simple fact.

With some of the firms related to this cum-ex scandal, all the directors are still in place and 
some of the directors still hold 100 or 150 directorships.  That this happened before their noses 
is deeply concerning.  I know that the Central Bank engaged with the EBA.  I read online the 
Central Bank’s responses to the EBA questionnaire.  Some of the responses are quite interest-
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ing.  It was asked about the various investigations that were being carried out by other European 
regulators into the scandal.  When asked if it was aware of any criminal investigations being 
carried out relating to the dividend arbitrage trading schemes and if it was taking any specific 
actions, the Central Bank stated:

The Central Bank of Ireland (CBI) has not carried out, nor are there any current plans to 
carry out, supervisory reviews/actions to detect tax related operational and compliance risks 
in the context of dividend arbitrage schemes.

The Central Bank also noted that it was aware that two credit institutions were included in the 
German tax authority’s case investigating such schemes but that no supervisory actions were 
taken against either.  I find that of concern.  Why did the Central Bank not sanction any of the 
funds or firms involved in this?  

The Central Bank also advised European financial regulators that it was not resourced to 
investigate these complex cases.  We are all aware that these are complex trading schemes.  The 
Central Bank stated that market surveillance for such suspected tax-retained schemes were out-
side its remit.  Why does Mr. Cross believe it is outside the Central Bank’s remit?

Mr. Gerry Cross: As there are complexities, the Deputy will forgive me if my answer tries 
to address some of those complexities.  There is the issue of how we, as a jurisdiction across 
Europe, approach the schemes of tax evasion, avoidance, etc.  We do not have a specific tax 
remit per se.  That is what we were trying to convey in our response to the EBA.  However, 
and this is very important, we absolutely do have that mandate and remit in regard to regulated 
financial services firms and, as Deputy Mairéad Farrell said - and I could not agree more - this 
is not a victimless issue.  This is not something to be accepted as part of business.  That is not 
the case.  As already stated, this type of activity raises questions about regulatory compliance, 
culture, conduct, behaviour, the fitness and probity of the people who are doing it, and so on.  I 
cannot comment on individual cases; that is not permitted.  What I will say is that in our super-
vision, we need to engage with all of the facts as we find them.  We need to understand what 
happened, what did not happen and what the case was.  That is as much as I can say.  I fully 
agree that this is not something that is somehow outside our mandate or that we would not at 
all be worried about.

Deputy  Mairéad Farrell: I thank Mr. Cross for that.  What I am very concerned about is 
that because this is complex, it can go over people’s heads.  It is a really bad mark against this 
State to be linked to this in any way.  It was a fraud involving billions of euro.  Clearly, Mr. 
Cross cannot comment specifically on individual cases, but I would like to see something very 
clear coming from the Central Bank - a statement in whatever form is permissible - that the 
matter is going to be pursued and that we cannot have such a thing happen again.  As we both 
agree, it is not a victimless crime.  What happened is absolutely outrageous.

Senator  Marie Sherlock: I thank Mr. Cross and Ms Cunningham for attending.  I welcome 
discussion.  Many of us were frustrated at the long time it has taken for the heads of Bill to 
come before us, but we have them now.  I have two questions.  One relates to head 5 and the 
identification documentation of the responsibilities of senior individuals.  Under that head, what 
will be the reporting requirement to the Central Bank?  Will the Central Bank have a function 
to ensure that the documentation process is up to date?  If we look at the UK experience, I note 
that a directory of certified persons was established at the end of 2020.  Does Mr. Cross believe 
that is necessary or should be included in proposed legislation such as that before us?

Mr. Gerry Cross: Yes.  To answer the first question, as I mentioned in response to Deputy 
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Doherty’s question earlier, it is very important in this context that the financial services industry 
does not think that the Central Bank will take it by the hand and check its work every step of 
the way and lead it step by step along the way.  This proposed Bill is about bringing the culture, 
governance and approach of the financial sector and its firms up a level.  Crucial to that is that 
it takes responsibility, that it takes the view that it is for firms to get matters right in the first 
instance.  Having said that, of course it is the job of the Central Bank, as the regulator and super-
visor, to ensure that firms are doing so and to supervise them in a way that we are comfortable 
with and that makes us confident that they are meeting their obligations and what is expected of 
them as they should.  In terms of the maps and the statements of responsibility, they will come 
to us and we will have regard to them and they will be part of our supervision of a firm.  They 
will be very helpful part, frankly, because they will give us a very clear basis upon which to 
engage, consider and involve ourselves with a particular firm.  I hope that answers the Deputy’s 
question.  They will come to us, we will use them and have regard to them, and make sure that 
they are doing it properly.  However, it is not the case that the firms will submit and expect us 
to advise as to whether they are right.  It is about the firms taking responsibility for themselves.

On the issue of a directory, that is not something that at this stage forms part of the proposed 
Bill.  It is something that could be considered.  I do not have a strong, clear view on it.

Ms Seána Cunningham: In this context, another key element to focus on is the enhance-
ment of a firm’s obligations under fitness and probity.  That is the reason for the introduction 
of the certification proposal.  While we already have an ongoing obligation to assess the fitness 
and probity of people involved in key functions, the general scheme envisages enhancing that 
further in the context of a firm’s own role in that assessment.  That would be a certification pro-
cess which we think would be helpful as we move forward.  Mr. Cross talked about the Central 
Bank’s assessment of the statements and maps of responsibility.  These will be enormously 
beneficial, particularly in a supervisory context.  It is being approached in two different ways 
because there are also enhancements of how the firms will be required to look at and assess on 
an ongoing basis the fitness and probity of people in their employ.

Senator  Marie Sherlock: I certainly believe that an element of transparency or at least 
public access to the details of people in those roles would be an important element in the context 
of the goal of improving the culture or forcing firms to improve their culture and behaviour.

My next question relates to an issue Mr. Cross touched on in terms of the primary focus - I 
am paraphrasing him here - being improve the culture across firms.  We have seen that from 
the UK experience.  One of the other dimensions of the UK experience, which we are looking 
at along with the US and other countries, is that there has been only one prosecution since the 
legislation was brought in there in 2016.  To gain an understanding of this, as the regulators 
who will be enforcing the standards and bringing more contraventions to light by means of this 
proposed Bill and ensuring that more wrongdoing is exposed, how busy do the witnesses expect 
to be?  It is not just about a general improvement in the culture, rather, that we are actually go-
ing to see more prosecutions, if that is the right word, or more enforcement actions being taken.  
Do the witnesses have an expectations in that regard?

Ms Seána Cunningham: Upfront, we do not see the measure of success here as being more 
enforcement.  What this framework is designed to do is improve governance and the manage-
ment of risk and outcomes for consumers.  Of course, built in to this framework is an enhance-
ment of enforcement in circumstances where things go seriously wrong.  As Mr. Cross stated, 
what we are being very clear on is that is the intention behind the framework, but we remain 
committed to assertive risk based supervision underpinned by a credible threat of enforcement.  
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Where serious issues arise and enforcement is appropriate, that is what we will certainly do and 
what this framework allows us is an enhancement of our process in terms of individual account-
ability, and we very much welcome that.

Deputy  Peadar Tóibín: Gabhaim míle buíochas leis na h-aíonna as teacht isteach anseo 
agus as an gcur i láthair a chur os ár gcomhair.  I thank the witnesses for their presentation.  We 
welcome this proposed legislation and hope it achieves a change of culture as outlined in the 
objectives relating to it.  I wish to take the focus back a little, if I may.  At the heart of this is the 
threat of white collar crime and the effect it has on corporate governance and society, as well 
as the significant costs it has on society.  The State takes a fractured approach to white collar 
crime.  There are several locations of investigation, of which the Central Bank of Ireland is one.  
Legislation is currently going through the Oireachtas to establish the corporate enforcement 
authority.  Obviously, the Garda has an involvement in this area.  There are also probably half 
a dozen commissions of investigation currently going through the system and those commis-
sions of investigation are anything but satisfactory.  They have been going on for years and are 
costing massive amounts of money.  I am thinking of the commissions of investigation relating 
to NAMA and the IBRC.  Would it not be better for the State to have a department or an office 
of investigations that could actually build the critical skill sets needed to be able to enforce and 
investigate?  It could ensure there are efficient investigations that are timely and do not cost a 
bomb.  That is not a matter specific to this legislation; it is relevant to it and to other legislation.  
I would like to hear the views of our guests on that issue.

Ms Seána Cunningham: It is a very interesting question.  As the Deputy stated, it certainly 
steps back a level.  The Law Reform Commission has looked at this issue.  On one aspect, 
we have had the Hamilton review that was conducted.  The report by Mr. Hamilton was very 
interesting and made several recommendations, including the creation of an advisory council 
on economic crime and corruption.  There is always the idea of different functional mandates.  
Certainly we in the Central Bank find that supervision and enforcement in financial services 
sitting together is useful, but it is very important that we are part of and co-ordinated into the 
broader framework because, as the Deputy stated, there are several actors in play and the issue 
of which of them is appropriate to take the lead on a particular investigation, which of them of-
fers supports, etc., and where the right skill sets are is really important.  Arising from the Ham-
ilton report, there has been the creation of an economic crime and corruption forum that brings 
together the sort of lead agencies with a view to better co-ordination with each other, which we 
would all welcome.  The Central Bank is a constituent part of that.

A key area of focus for us in recent years has been how we have worked very effectively 
with the Garda National Economic Crime Bureau.  There are cases in which we identify sus-
picions of serious criminality and report that to the Garda, which will be the lead investigator 
but with the Central Bank providing support.  That sort of modelling is very important - obvi-
ously within the context of our respective mandates and frameworks - and we have seen it be 
successful.

For me, the key area of focus needs to be on using the framework effectively.  I refer to 
the idea of joint training programmes which is being considered in the context of the forum in 
terms of rolling out training to investigators across several regulatory functions and the Garda 
so that we have consistency.  However, we all operate with different frameworks and powers.  
The consideration of better co-ordination, working effectively together in relevant cases and 
seeking to ensure that things are addressed by the right agency in the right way is very much to 
be welcomed.
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Deputy  Peadar Tóibín: I strongly believe that we suffered from light-touch regulation 
throughout the past 20 years, especially in the run-up to the banking crisis, and that cost us se-
verely as a country.  However, sometimes regulation can become cyclical and there can nearly 
be a pro-cyclical regulatory experience.  After a major crash or difficulty, regulation becomes 
very tight.  One can see that is almost the case in the banking system currently in terms of the 
capital ratios that are in force in this State and the effect that is having on the banking industry.

In reply to earlier questions, our guests talked about adverse effects the Bill could have.  I 
am not suggesting for a second that the Bill goes too far; it does not.  What research have the 
witnesses done in respect of potential adverse effects?  I am thinking of potential vexatious 
behaviours that could happen within an organisation.  If the responsibility of an individual at 
a certain level is to bring an issue up to higher levels within a firm and that person exhausts 
every opportunity in that regard, he or she potentially reduces his or her own liability for an act 
or wrongdoing and that pushes the liability onto somebody else up the food chain in that firm.  
Is there any understanding of what could happen in firms in that regard?  Mr. Cross mentioned 
that this regulation differs from the British regulation in that non-executive directors are made 
responsible under the Bill.  Will that have potential competition effects in the context of Irish 
firms?

Mr. Gerry Cross: There are several very important and interrelated issues in that question.  
The Deputy started by considering cyclicality of regulation.  That is a really important point.  It 
is our job as regulators to look through that cycle because it is well shown.  If one looks back, 
one can see a pattern of post-crisis tightening, then times get good again, and just when there is 
a need for regulation in good times to be firm, it can be weakened because people think we are 
in the good times and it is bit different now to how it was before and that we can relax a little.  
We have a responsibility as regulators and, if I may say so, as legislators, to look through that 
cycle and to remember what happened in the past.  That said, it is really important that we keep 
proportionality and predictability and the overall purpose we are trying to achieve, which is a 
well functioning economy and the economic well-being of those whom the financial sector is 
there to support, that is, consumers and users.  It is about getting this right; it is not about mak-
ing it so rigorous that things cannot happen or so weak that bad things arise.  It is about getting 
it right and it is really important that we do so.  I refer to the marketplace and competition within 
the marketplace.  I was asked by Deputy Doherty about Stripe as an example of a tech firm.  It 
is really important that the financial system is able to benefit from technological development 
and competition from tech firms.  It is important that we get these things right and that we do not 
regulate in a way that unduly dampens that kind of innovation activity while looking through 
the cycle and seeing what are the risks that we need to guard against.  It is very important to 
consider that in the context of this particular regulation.  For example, the regulatory impact 
statement that accompanies the general scheme is very helpful in calling out some of the aspects 
that need to be balanced and have been balanced in arriving at the general scheme.

On the issue of vexatious behaviours, it is right to say that we need to be aware of that risk.  
The UK has also called out the risk of juniorfication of roles that I was asked about earlier by 
Deputy Jim O’Callaghan.  However, the system is designed in such a way that it is about sub-
stance and what are reasonable actions and us ultimately standing back and asking what is the 
culture of the firm in question and what is happening in it.  The type of behaviour described by 
Deputy Tóibín is the exact type of behaviour that would set off alarm bells for us and cause us 
to say that what is happening in the firm is not good governance or good culture but, rather, box 
ticking and formalisation of things, which is precisely what this regime is designed to avoid.  
Although there are aspects on which we must keep a very close eye, the framework is designed 
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to avoid that.

We have closely considered the issue of non-executive directors.  I come back to the very 
important issue of the proportionality of the regime.  It is designed not to impose new obliga-
tions on people per se but to set out for those in a given role the obligations attached to it.  With 
a non-executive director, those obligations are really important, but they are not executive func-
tions.  Non-executive directors are not responsible for the running of the firm at executive level.  
It is a matter of determining whether, within the constraints concerning the responsibility of a 
non-executive director, she or he takes reasonable steps necessary regarding implementation.  
On the matter of whether she or he should be accountable for that, these are really important 
roles.

It is absolutely right to say we have to be very alive to the question of whether we are getting 
this right but, in our engagement with the Department and on the scheme, we believe we have 
struck a good balance in respect of the differing aspects.

Deputy  Peadar Tóibín: My understanding is that the legislation does not specify which 
regulated financial service providers it will apply to, and that this will be confirmed by Central 
Bank regulations.  I also understand the Central Bank regulations will deal with the new fitness 
and probity obligations concerning controlled function and other roles.  Is is not unusual that 
the legislation seeks to outsource such important elements of its implementation?

Mr. Gerry Cross: The Deputy’s description of how it is designed to work is right.  The 
conduct standards, whether they be common or advanced, apply to all firms.  That is in the pro-
posed legislation.  On the legislative measures on senior executives – covering the mapping and 
prescribed responsibilities – it is correct to say it is to be a matter of regulation by the Central 
Bank.  We have said from early on that we propose that, in the first instance, the arrangements 
apply to banks, most insurers and investment firms that deal on own account or hold client 
assets, and branches of third country firms operating in Ireland.  We have been very clear all 
along that this is what we believe the right first tranche should include.  It is probably right.  It 
captures a very large component of the financial services sector, and, going back to the idea of 
proportionality, it is probably the right cohort in that regard.  It is envisaged that in the future, 
as in the UK, the arrangement will be rolled out more widely.

Deputy Doherty asked me about the new types of firms.  As time goes on, they will be mate-
rial players in this field.  That is a matter we will have to keep a very close eye on.

Mr. Gerry Cross: Since the conduct standards are important, it is important that we provide 
what guidance we can on what they mean and how the obligations can be fulfilled.  We will 
come forward with that guidance.

Deputy  Peadar Tóibín: The legislation refers to the expansion of investigative powers.  
My question is on resources.  While it is fantastic to have all the legislation in the world, it is 
not worth the paper it is written on if it is not enforced.  I appreciate that Mr. Cross’s colleague 
has said the objective is to change the culture.  Ideally, enforcement might not need to expand 
if the culture changes.  I hope that will be the case but my instinct is that, in the real world, en-
forcement will need to happen before the culture changes.  What new resources will be needed 
to increase the investigative and enforcement powers of the Central Bank?

My last question is on timescales.  How long will it take to come up with the additional 
investigative and enforcement capabilities?  How long will it take for the new regulations to be 
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put in place?

Ms Seána Cunningham: I will deal with the question on enforcement and capacity.  We 
have been very focused on, and have built, enforcement capacity over recent years.  We have 
multidisciplinary teams, constituting investigators, lawyers and data analysts, that we bring 
into play in our enforcement investigations.  We have conducted enforcement investigations at 
scale, with forensic retrieval and analysis of data.  We are well set up as an investigative func-
tion.  We have demonstrated that in the context of some very significant investigations we have 
conducted.

What we see coming to bear here are proposals that we believe will enhance our enforce-
ment process and perhaps, critically, our inquiry process.  We have run Central Bank inquiries.  
As is typical when running inquiries, ways of bringing enhancements to bear are identified.  We 
very much look forward to some of these enhancements as they are brought to bear.  We have 
been really focusing on and building our capacity for conducting enforcement investigations 
over recent years.  Considering the complexity and scale of investigations undertaken to date, 
we believe we can continue as we have been doing as the new regime is introduced and our 
process is enhanced.

Mr. Gerry Cross: I wish to answer the Deputy’s question on timelines.  Obviously, the 
legislation needs to pass through these Houses, and we await that, but we are keen to have it in 
place without further delay, not only because of the value of having the regime in place but also 
because of the momentum that now exists.  We propose to have our draft regulations and guid-
ance ready for consultation.  We need to consult because this is important stuff.  It is important 
that we engage as we should with stakeholders on what we propose to introduce.  We will have 
the drafts ready to go shortly after the legislation is ready.  We will then move quickly to get 
the consultation done, take on board any responses we get and begin implementation.  We are 
moving fast.

Deputy  Peadar Tóibín: I have one more question.  How would this legislation have 
changed the investigation carried out by the Central Bank into Davy, for example?

Ms Seána Cunningham: The Deputy will appreciate that I do not want to speak about the 
facts of a particular case.  Regarding what the framework does in terms of key enhancements, 
we have a clear statement on what senior people are responsible for.  We have a mapping exer-
cise that allows a key feature of overlaid governance so we can see who is responsible for what, 
and where.  We have the application, for the first time, of conduct standards that are directly 
applicable to individuals in key positions in financial services, and enforceable.  We really be-
lieve this enhances the framework we work under.  It is informed by the experience we have 
had over several years in conducting multiple investigations and in the context of the work we 
have done on supervision and enforcement, whereby we see the potential for better outcomes 
and, where things go seriously wrong, the potential to have a clear eye to where accountability 
and responsibility lie in a particular firm.  I would come at the question that way.

Senator  Alice-Mary Higgins: I thank the witnesses.

Some of the issues I wished to raise have already been raised so I might just drill into some 
of the specific aspects of the proposed legislation that I am a little concerned about.  Specifical-
ly, I am concerned that the available sanctions are very moderate.  There is a focus on monetary 
sanctions and administrative sanctions under Part IIIC of the consolidated Central Bank Act.  
I know these include monetary penalties and disqualification but these are still administrative 
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sanctions in that context.  I note the only new criminal offence being introduced under legisla-
tion relates to the confidentiality of the documents used in an inquiry, so again it is a witness 
that is potentially facing a new sanction relating to the confidentiality of an inquiry if he or she 
is seen as having breached the confidentiality of a seen document.  I am little concerned that 
obstruction of an inquiry is being downgraded whereby there was a criminal sanction but it is 
now proposed a civil remedy would be used instead of the criminal offence.

The witnesses have mentioned co-operation with the Garda National Economic Crime Bu-
reau.  It would be very useful to know and be clearer on where those connections move and at 
what point they move.  What are the formal mechanisms in an inquiry if matters arise that are of 
concern?  Has consideration been given to perhaps strengthening criminal offences under this 
Bill?  As I have said, currently the only new criminal offence I have seen - I may have missed 
some in the heads - relates to the confidentiality of documentation.  I am also concerned that 
in terms of obstruction of an inquiry, in the heads of the Bill the case is put that a civil remedy 
would be quicker to use because it would be impracticable to use a criminal offence.  From a de-
terrent perspective, and if the case being put by the bank it is that it is keen to deter obstruction, 
I worry that a civil remedy would certainly be seen as a less serious deterrent than a criminal 
offence when it comes to the obstruction of an inquiry.  I worry that we might even be giving a 
signal that people can obstruct an inquiry and although civil action may be taken, they are not 
taking a risk associated with a criminal offence, as they may have done before.

There are two or three other matters.  The witnesses mentioned where they see the first 
tranche of application and I would like their perspective on investment limited partnerships.  
I have significant concerns about the investment limited partnership legislation that recently 
went through the Oireachtas in general in that it seemed to move accountability away from a 
number of people who may sit on the boards of organisations making key decisions on those 
organisations and on investment partnership policies but fall under the new thresholds for re-
sponsibility.  What is the perspective of the witnesses on the investment limited partnerships 
and are they seen as something they want to look to?

I have another one or two queries but perhaps the witnesses might answer those questions 
first.  The proposed amendment to section 33BC of the principal Act relates to settlements.  I 
am quite concerned about settlements as an option.  I note that within settlements, there may be 
a decision as to whether to publish information and the reputation of the relevant executive per-
son is a consideration in that regard.  Again, I am concerned that there may be a scenario where 
we see many settlements but not actual accountability for individuals.  Individuals who settle 
may reappear with other roles or continue to hold multiple roles, as Deputy Farrell outlined, as 
people could hold 100 or more roles.  The questions relate to section 33BC of the principal Act 
and the proposed head 25 on obstruction, as well as the wider question of criminal sanctions.  
There is also the issue of investment limited partnerships.

Ms Seána Cunningham: I thank the Senator.  I will start with the criminal sanction aspect.  
This proposal is around a civil or regulatory framework being enhanced.  The Senator asked 
a specific question about how it works more broadly.  Pursuant to the legislation, the Central 
Bank has obligations where we form a suspicion of a criminal offence to make reports to An 
Garda Síochána and, in some cases, other agencies.  There are occasions where we make reports 
like that and where the Garda takes ownership of the matter and there is a criminal investiga-
tion.  There are other cases where the Central Bank deals with the matter under an administra-
tive or regulatory process.

It is interesting to look at the UK and Australia, where similar regimes were introduced, and 



3 November 2021

21

they were also civil rather than criminal in nature.  We are very clear in our view that there are 
areas where criminal sanctions are appropriate and others where civil or regulatory remedies 
are very important and have an enormous deterrence value.

The Senator made a point about the public statement aspect and what is there is essentially 
a codification of an “as is” position.  We have been very clear on, and conscious of, how we 
see enforcement so that there is transparency and it is of a public nature.  Looking at regulatory 
authorities in other jurisdictions, they do not bring the level of transparency that the Central 
Bank brings in enforcement.  There may be a kind of one-line statement such as “Firm A sanc-
tioned €30,000” but we have an entirely different approach that we propose to continue under 
this enhanced framework.  This would see the Central Bank publishing the name of a firm or 
individual, along with details of sanctions imposed so the market is clearly aware of them.

For example, this year we published an enforcement statement relating to an individual 
concerned with the management of Irish Nationwide Building Society.  The individual is set 
out therein and it is set out that he is disqualified for 15 years and that he has been sanctioned 
€200,000.  What he did exactly is also set out.  We have an approach of transparency under 
settlement.  That will not change and it will continue.

There may be specific concerns about an appropriate consequence and sometimes this is 
more about trying to bring somebody into compliance rather than punishing people.  That is 
something we think about when considering the most effective tool to bring about compliance 
in certain cases.  For example, in an inquiry context we want co-operation and participation of 
individuals before that inquiry.

I mentioned earlier that it is important that both regulatory and criminal regimes operate 
effectively and in a way that is informed by each other so the system deals with matters in 
the right and appropriate way.  Much of this is down to how different agencies interact and 
co-operate with each other.  We will continue to have excellent engagement and co-operation, 
particularly with colleagues in An Garda Síochána, in appropriate cases.

Mr. Gerry Cross: I thank the Senator for her question on investment limited partnerships.  
As she said, the legislation on these was recently amended by these Houses.  We have been 
comfortable with the legislation and what it introduced.  As I said earlier, the framework in the 
first instance is to give quite a wide scope.  Of course we will look in future where it could be 
further applied and further benefit could be applied.  I do not want to prejudge that sort of se-
quencing.  We have not yet got to that stage but I note the Senator’s comments.

Senator  Alice-Mary Higgins: There has been a push for a senior executive accountability 
regime because we have seen cases in the past and the responsible individuals, or those who 
played a role, were effectively able to move pretty unscathed through the process and go on to 
other very lucrative opportunities.    I have a small concern that through this legislation, we may 
again be tying it back to the role but that the individuals may, effectively, not be held ultimately 
accountable.  Previous legislation referred to a person concerned in management but, in the 
new legislation, that would become a person performing a controlled function or pre-approved 
to perform a controlled function.  I would like comment, clarity or assurances in that regard.  
If an individual, a Mr. Smith or a Ms Lynch, is performing a controlled function, I would like 
it confirmed that the individual would be held accountable for any wrongdoing so we do not 
have a situation whereby a person can move out of a role and the problem stays with that role 
but does not concern the individual.  The old legislation referred to a person concerned in the 
management.  While I accept that was quite wide and needed clarity, I am worried that narrow-
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ing the wording to a controlled function or a pre-approved controlled function may give rise to 
a situation whereby senior executives who are not directly in those controlled functions but who 
have a key role in terms of management and who drive or allow for poor, unethical or dangerous 
decisions might not get captured in this regime.  I am a little concerned about that.  There are 
different ways in which I am worried we could end up narrowing the scope so much that people 
are not captured by it.  

I would push back on some of the comment around encouraging compliance.  I am always 
amazed by the amount of second, third and fourth chances we distribute in the white-collar, fi-
nancial services sector, compared to any other sector, where misdemeanours are very seriously 
consequential for individuals.  My concern is that if the goal is simply to say we have made 
senior executives in this country adopt different practices or improve their current practices, 
an issue may have been addressed within that company but the senior executive may not have 
been held accountable.  Does it trigger an investigation of their roles within other companies?  
How does the inquiry follow the individual, as opposed to following the individual’s controlled 
function in a company?

Head 5, section 2 mentions all the factors which need to be considered when assessing 
whether somebody should be investigated or held accountable.  It strikes me that a number of 
the reasons somebody might be able to say they should not be held accountable are in the con-
trol of companies.  Complexity is offered as a potential reason.  The nature, scale, complexity 
and timeframe are offered as reasons someone can avoid accountability.  Who do we hold ac-
countable for the creation of circumstances which an individual can use, under head 5, section 
2, to evade accountability under this regime?  Is it the company or is it the individual?

Mr. Gerry Cross: I will have the first go at answering the Senator’s questions and Ms Cun-
ningham may want to come in on some specific aspects.  The Senator asked about the role of 
individuals and the possibility they could wriggle out, empty out the senior function and get 
their people out of the picture.  It is an important question and comes back to an answer I gave 
earlier.  In our discussions with the Department of Finance on this issue, we have tried to de-
sign this legislation in a way that learns from the experience of others and whereby it is really 
about substance.  People should not be able to say they are not on the hook because allegations 
of wrongdoing do not apply to the title of the role they carry out.  It should be the case that the 
substance of the role goes with the responsibility for the role.  There is also the other context of 
the allocation of responsibility.  As I said earlier, the way the Bill is designed means it should 
not be possible for someone to decide they will make the decisions but will not assign them-
selves the relevant role and, therefore, get around the legislation.  Ms Cunningham can speak 
to this better than me.

The issue goes back to some of our earlier discussions about the participation link.  The 
essence of it is that individuals understand their responsibilities and know what is expected of 
them, and that we hold them to account, as individuals.  That is the heart of the matter.  If the 
regime was not hitting that target, it would be a big miss.  It is about individuals.  It should not 
allow a company to claim an investigation did not show that the firm broke a regulation and it 
is therefore off the hook, nor should it allow a company to assert that because it has now left 
the business or the financial services sector, it is off the hook.  It is about trying to close those 
escape routes.

I agree with the Senator that this should not be about nice language with references to im-
proving standards.  This is about improving the way financial services are done in firms and 
how they think about their roles and responsibilities as firms and individuals.  That is at least 
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partly driven by being on the hook for what they do and what they fail to do.  That has not been 
the case at all times and that is what this legislation has been designed to address.  It is about 
driving up standards, culture and behaviour.  It is about the financial sector fulfilling the role it 
should have, which is to support the economic well-being of citizens and the economy.  That 
can be done by introducing clarity and expectations, while underpinning the regime with clear 
accountability.

The Senator also asked about reasonable standards.  It comes back again to some of the 
things we were saying earlier.  We need to give sufficient clarity to people so they know what 
is expected of them but we cannot and should not be telling people they are okay if they tick 
certain boxes.  That is not what this is about.  This is about people taking responsibility for their 
jobs.  One could suggest that a firm may be able to create complexity but we will look straight 
through that.  We will ask what is the substance of what is happening here.  This is about ask-
ing an individual whether reasonable steps were taken to do his or her job and fulfil his or her 
responsibilities.  If we are seeing add-on complexity and obfuscation, how we see the situation 
will move the other way.  It will make us say we do not think an individual was taking reason-
able steps.  We would suspect that something was going on if individuals should have said that 
in order for them to do their jobs, unreasonable complexity should be removed.  Of course, 
there are situations where things are complex.  It is a complex world and we need to take that 
into account.  The questions raised by the Senator are very important and legitimate.  I hope 
and think this scheme will allow us to deal with those issues because if it did not, it would not 
be hitting the mark.

Ms Seána Cunningham: I will reiterate Mr. Cross’s point.  This legislation has been de-
signed not to narrow the scope of application but to widen it, and to address issues over what 
moving on therefore means.  What it allows in terms of enhancements is a reach into a broader 
population.  It also allows us to deal with the idea of somebody leaving a position.  Under the 
administrative sanctions procedure and fitness and probity, the consequences subsequent to an 
investigation and fair procedures are the possibility of disqualification or prohibition.  These 
can go beyond the firm the person worked in.  It can include all financial services firms.  It is 
quite a breadth of consequence ultimately.

Vice Chairman: We have to bring the discussion to a conclusion fairly shortly because we 
have a long private session that we need to get through.  I also want to say a few words on this.

Senator  Alice-Mary Higgins: I will be very brief.  Where are the knock-on effects?  Very 
quickly, will the witnesses speak about where there is an inquiry into somebody who has a par-
ticular function in an organisation and is a senior executive?  For those who hold multiple roles, 
will this trigger an inquiry into the other roles they hold?  We heard about this from Deputy 
Farrell.  This is something that has caused frustration.  We seem to have siloed investigations.  
It is welcome that it was mentioned in the presentation that there is not a need for a finding of 
wrongdoing against a firm before there is an inquiry into an individual senior executive.  Will 
the witnesses confirm that if there is an inquiry into wrongdoing in a firm that it will not pre-
clude a parallel investigation into the behaviour of a senior executive?  Does this trigger a wider 
investigation of the individual?  If a pattern is emerging of a similar practice in a sector will it 
trigger a sectoral investigation?  Will the witnesses confirm that the investigation of either an 
individual or a company does not preclude them happening in parallel?

Ms Seána Cunningham: It will not preclude it.  It does allow that there could be an investi-
gation into a firm and an investigation into an individual.  We have prohibited individuals under 
the fitness and probity regime with consequences.  When we look at the conduct of a particular 
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individual in a particular firm the consequence at the end could well be, and has been, that 
the person is not allowed to hold positions in any regulated financial services provider.  This 
is provided for.  There is a similar consequence in the context of an administrative sanctions 
procedure investigation, whereby a person is disqualified from being a person concerned in the 
management of any regulated financial services provider.  It not only deals with the conduct 
investigated, it also prohibits somebody holding any other position in financial services, which 
is a very important consequence.  When we identify an issue with an individual we look at it in 
total, as we would from a sectoral perspective in our supervisory work, to see whether some-
thing has broader application.  I hope this answers the question.

Senator  Alice-Mary Higgins: I thank Ms Cunningham.

Vice Chairman: I thank the members for their very pointed questions, which are very im-
portant, and I thank our witnesses for the replies.  A theme that came up again and again was 
addressing issues after they had happened.  The theory would be that we try to prevent them.  
This was the theme of the replies.  I was a member of the DIRT inquiry more than 20 years ago.  
Banking practices in the country at the time ended up in an sworn inquiry.  We felt they would 
tend to undermine credibility and the integrity of the banking system if they were allowed to 
continue.  When we had concluded the inquiry, we were told that in future this would not hap-
pen.  There was a promise of good fiduciary practices, good governance and alternate accoun-
tancy in terms of visiting accountants to ensure the books had not been deliberately swayed or 
skewed in a particular direction.  There were promises on transparency, accountability and reli-
ability, which were all issues that were sworn into at the particular time.  We felt we were on the 
right path and that this would not happen again.  However, it did, and that is the problem that I 
see.  This is the theme of the questions raised by most members.  We had the awful experience 
during that period and then we had the financial crash where some of the same practices we had 
identified previously were carried on, almost as soon as we had gone around the corner.  With 
the best will in the world we go through the performance again and again.

Incidentally, the members of that committee, who were public representatives, were not 
very popular because of the inquiry we carried out.  Some of us almost lost our seats in the 
subsequent election and others did so, unfortunately.  We felt it was necessary to do our duty 
because of what happened.  Unfortunately, what happened ultimately was that each and every 
member of the public was severely punished by virtue of non-adherence to the promises made.  
Some of those members of the public are still suffering ten or 12 years later and will continue to 
suffer for some time.  I am not laying the blame for this on the witnesses.  I am merely suggest-
ing that it happened and everything possible must be done to ensure it does not happen again.

I know we have provisions for fines, criminal responsibility and accountability.  I know we 
went through in great detail at that time the concepts of malfeasance and misfeasance.  These 
are all issues that are very pertinent to the context of this debate.  We have not learned our les-
sons from then.  By “we” I mean all of us involved, including the institutions and public rep-
resentatives.  We were blamed for allowing it to happen but we did the job that had to be done, 
unpopular though it made us.  Nobody else took it seriously.  In fact, that report was ultimately 
treated with contempt.  Approximately €1.2 billion was recovered for the taxpayer and that was 
fine.  I still worry.

The banking system in this country seems to have become depersonalised.  We have had 
the closure of branches all over the country and less contact with the customer.  Who suffers at 
the end of the day?  It is the customer, the economy, the general public and national and inter-
national confidence in the banking system, which is hugely important in this country.  I am not 



3 November 2021

25

attributing any blame to the witnesses.  I am merely saying these things have happened before 
and the remedies have been introduced before and the questions raised by committee members 
this evening are along the same lines.  There needs to be a dedication to the application of the 
principles contained in the Bill, and maybe more, to ensure we do not find ourselves at this 
juncture at some stage in the future.

My next point is not necessarily relevant to this debate but I should warn the witnesses about 
it.  Some banks are leaving the jurisdiction at present.  I have noticed that some are retaining 
an interest thereafter for one or other purpose.  They have sold off their bad debts but they have 
retained some particular interests or have indicated they will do so.  I hope this is not for cherry 
picking purposes.  It would be seriously detrimental to the whole question we have been dis-
cussing here if any lending institutions were to be able to maintain a cherry picking interest in 
our finances thereafter.

Mr. Gerry Cross: Two points are at the heart of this arising from the comments of the Vice 
Chairman there.  First of all, ultimately, the financial system is about people and the service of 
them.  If we look at how we, as a regulator and supervisor, seek to achieve our objectives, that 
is at the core of it.  Therefore, what the Vice Chairman said about prevention being better than 
cure is completely right and goes back to some of the questions asked earlier.  This framework 
is designed where if one does wrong, one will be held accountable, but more than that, it has the 
basis for getting the banks, the insurers and investment firms, etc., to do what they do better to 
prevent the things we have seen in the past.  I thank the Vice Chairman.

Vice Chairman: I thank all of our witnesses for attending today and for answering the ques-
tions put to them.  We will suspend the meeting for a few moments to allow our witnesses to 
leave the room and we will continue then in private session.

The joint committee went into private session at 3.31 p.m. and adjourned at 4 p.m. until 1.30 
p.m. on Wednesday, 10 November 2021.


