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Thanks for the invitation this afternoon. I want to canvass briefly some of the 

key citizens’ rights issues which have been raised by the Joint Committee prior 

to the UK leaving the EU and which remain outstanding. I want to cover five 

issues in particular. 

 

First, is the question of people in Northern Ireland retaining their EU law rights 

post-Brexit. The Commission has sought to ascertain what those rights are and 

how that be made consonant with the Good Friday Agreement provisions. It is 

clear from briefing documents from the European Commission and the 

European Parliament that it applies to freedom of movement (within the EU) 

and freedom from discrimination alongside access to EU institutions, for 

example, the right to appeal to the EU Ombudsman in cases of 

maladministration in the activities of EU institutions, the right to petition the 

EU Parliament, the right to consular protection by another member state in a 

third country where the individual’s home state is not represented. This 

retention of rights is a one way street covering those going from Northern 

Ireland to the EU and not the reverse. The Good Friday Agreement recognises 

the birth-right of ‘the people of Northern Ireland’ to identify (and be accepted) 

as British or Irish or both as they may so choose and both governments 

recognise the right to hold British and Irish citizenship. This part of the 

Agreement lies outside of the purview of the ‘non diminution’ commitment 

entered into by the UK government. 

In the Joint Committee’s discussion with the UK government we were told 

there would be an inevitable asymmetry of rights. This does not sit 

comfortably with the Good Friday Agreement and the Commission’s view is 



that these rights should be extended to everyone within Northern Ireland. An 

option suggested by the EU was that this could simply be done through 

obtaining an Irish passport though again this also appears to be contrary to the 

spirit and intention of the Agreement. 

 

A second issue where the reverse paradox occurs is the question of citizenship 

rights based on UK immigration and nationality law. The British Nationality Act 

assumes everyone born in the UK (subject to exceptions) is born British and a 

British citizen. This again does not sit easily with the right to identify as British 

or Irish or both without, in practice, adverse consequences. The issue came up 

in the Emma and Jake DeSouza case and was eventually resolved with a short 

term, quick fix to allow family reunion tied to the UK’s EU Settlement scheme 

which will apply up until 30 June 2021. This contrasts with Theresa May’s 

speech in Belfast on 5 February 2019 where the (then) Prime Minister said  

‘serious concerns have been raised about how the UK immigration rules treat 

citizens when exercising their rights under the Agreement to be Irish. The 

birth-right to identify and be accepted as British, Irish or both, and to hold 

British and Irish citizenship is absolutely central to the Belfast (Good Friday 

Agreement). However, in some cases recently, people have encountered 

difficulties in securing their rights as Irish citizens to bring in family members. 

So I have asked the Home Secretary, working closely with the Secretary of 

State for Northern Ireland to review these issues urgently to deliver a long-

term solution consistent with the letter and spirit of the Belfast (Good Friday ) 

Agreement’.  

 

From 1 July 2021 we will be back to square one. The Joint Committee has 

produced a report offering one way of dealing with this which allows people in 

Northern Ireland who identify as Irish to be able to do so from birth or at a 

later date without running the risk of statelessness whether. The Westminster 

Northern Ireland Affairs Select committee is currently conducting an inquiry 

into citizenship issues and a new Immigration Bill is due shortly before the UK 

Parliament where there would be an opportunity to address these issues. 

 

The third issue is the Common Travel Area (CTA) which has assumed greater 

importance now the UK has left the EU. The CTA is largely governed by 



Memoranda of Understanding and other informal agreements which do not 

have the force of law. The legal foundations largely derived from EU law 

governing freedom of movement but with EU law no longer supreme in the UK 

save where the EU rights have been retained in the Withdrawal Agreement, 

those CTA rights are ‘written in sand’ to quote the research commissioned by 

the Joint Committee. The CTA arrangements will continue but, should, for 

example, the two governments fall out politically could the CTA become 

collateral damage? The Commission would prefer to have legal certainty to 

weather any unforeseen circumstances. 

 

Fourth, there are the issues associated with the open border and the fact that 

people cross the border in either directionbased on their CTA rights, while 

others will have frontier worker status or EU Settled or Pre settled Status and 

some individuals will now have no right to enter the UK. There is a tension 

between an open border and the UK government’s desire to retain sovereignty 

of its borders and to prevent trafficking and modern slavery. The UK 

government position as I understand it is that this will be managed through 

intelligence and other arrangements which require for example, landlords and 

employers to check the immigration status of their tenants and employees. We 

know that this did not prevent the terrible circumstances that led to the deaths 

of 39 Vietnamese people in the back of a lorry in Essex where among those 

involved in the trafficking were individuals from both sides of the border. 

 

Fifth and finally, there is the plethora of practical issues that may arise from 

travelling across the border which whether falling within or outside the 

dedicated mechanism will come through the three Commissions doors because 

they raise equality or human rights issues. Our recent engagement with local 

groups facilitated by the Centre for Cross Border Studies gave an early 

snapshot of some of the issues. 

 

I am happy to pick up questions on any of these issues. Thank you.  

 

 

 

 


