
      
 

1 
 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

Re: General Scheme  

to amend the  

Mental Health Acts 2001-2018  
Additional Statement to the Pre-Legislative 
Scrutiny Sub-Committee 
5 April 2022 
 

 

 



      
 

2 
 

 

Introduction 

The Mental Health Commission (the Commission) welcomes the opportunity to speak to you again 
on the General Scheme to amend the Mental Health Acts 2001-2018 (the 2001 Act). In attendance 
will be – 

• John Farrelly, Chief Executive 
• Gary Kiernan, Director of Regulation of Mental Health Services 
• Orla Keane, General Counsel for the Commission (DSS) 

 
The Commission is an independent statutory body established in April 2002 under the provisions of 
the Mental Health Act 2001 as amended.  The principal functions of the Commission are to promote, 
encourage and foster the establishment and maintenance of high standards and good practices in the 
delivery of mental health services and to take all reasonable steps to protect the interests of persons 
detained in approved centres.    

The remit of the Commission was extended by the Assisted Decision-Making (Capacity) Act 2015 (the 
2015 Act) which provides for the establishment of the Decision Support Service (the DSS). The DSS will 
support decision-making by and for adults with capacity difficulties and will regulate individuals who 
are providing support to people with capacity difficulties. The 2015 Act will establish a modern 
statutory framework to support decision-making by adults who have difficulty in making decisions 
without help.  

As the independent regulator of mental health services and the state agency with responsibility for 
the 2001 Act, it is an enormous privilege to input into the legislation which shall assist in improving 
mental health services in Ireland for the next 10 or more years. 

The Vision as set out in Commission’s Strategic Plan for 2019-2022 is the highest quality mental 
health and decision support services underpinned by a person’s human rights.  

The Commission adopted a practical, person-centred and rights-based approach when reviewing the 
Heads of Bill and making its Submissions to the Department of Health (DOH).   
 
The Commission seeks to ensure parity for persons with mental health issues and believes this 
General Scheme seeks to do that in a number of respects.   
 
The Commission also wishes to have the primary focus on care and treatment and not on risk.  
 
The Commission acknowledges and agrees with the arguments made by several parties that the 
proposed amendments shall require additional time and resources but rejects the argument as a 
reason for not making the changes.   Mental health services have not been given the priority that 
they require and / or deserve. The Commission would submit to the Sub-Committee that the time 
for change is now and a recommendation be made that significant investment is required at all 
levels of mental health services to ensure a fundamental change as to how these services operate 
and benefit those who receive care and treatment by the services. 
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Some Key issues raised during the Pre-Legislative Scrutiny Committee’s meetings  

 
A. Proposed new Criteria for Involuntary Detention 
 
The General Scheme provides as follows – 

8.—(1) A person may be involuntarily admitted to an approved inpatient facility pursuant to an 
application under section 9 and detained there on the grounds that he or she fulfils the 
following criteria: 
(a) the person has a mental disorder of a nature and degree of severity which makes it 

necessary for him or her to be involuntarily detained in an approved inpatient facility to 
receive treatment which cannot be given other than in an approved inpatient facility, and  

(b) where such treatment is immediately necessary to protect the life of the person, or to 
protect the health of the person from the threat of serious harm, or for the protection of 
other persons, and 

(c) the reception, detention and treatment of the person concerned in an approved inpatient 
facility would be likely to ameliorate the condition of that person to a material extent. 

(2) Once a person no longer satisfies the conditions outlined in subsection (1), the admission or 
renewal order, as the case may be, must be revoked and the person discharged in accordance 
with section 28. 
(3) Nothing in subsection (1) shall be construed as authorising the involuntary admission of a 
person to an approved inpatient facility by reason only of the fact that the person— 
(a) has a mental disorder which does not meet the criteria for detention, or 
(b) has an intellectual disability, or 
(c) has a personality disorder, or 
(d) is socially deviant, or 
(e) is addicted to drugs or intoxicants., or 
(f) behaves in such a manner, or holds views, that deviate from the prevailing culture, norms, 

values, or beliefs of society, or 
(g) requires to reside in a safe environment. 

(4) The Commission shall, issue a code of practice for staff in approved inpatient facilities in 
relation to the provisions of this section 

One of the key issues for the Commission was that there would not be a separate ground for 
detention based on risk, as is currently provided for in the 2001 Act.  

Th Commissions wishes to note that this is a very complex issue that needs to be considered in 
the context of various other sections of the General Scheme. 

The Commission notes the issues raised by various other parties, to include the medical 
practitioners, and shall support and / or advise the Department where required in relation to 
discussions with these parties to ascertain if there is a way forward that works for the person at 
the centre of the process and the related parties. 
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B. Intermediate Category of Patient 
 
The Commission remains strongly opposed to any proposal to introduce an “Intermediate 
Category of Patient” and reiterates its deeply held concern that this proposal would infringe the 
rights of service users. This matter was considered by the Executive and the Board of the 
Commission following which a communication was issued to the DOH as follow – 

1. These provisions were suggested by the Expert Review Group (in their Report in 2014/2015) 
to fill a gap that existed prior to the Assisted Decision-Making (Capacity) Act 2015 but as the 
2015 Act has addressed the issue of capacity, these requirements no longer need to be 
addressed in the 2001 Act.   

2. It was agreed that these new provisions would undermine the 2001 Act and 2015 Act and 
fundamentally change what is the intention of both pieces of legislation.   

3. It was further agreed with that the inclusion of these provisions go against everything that 
the Commission is trying to achieve in terms of parity for people with mental health issues. 

 
C. Extension of MHC’s remit to deal with complaints 
 

This matter was considered by the Executive and the Board of the Commission following which a 
communication was issued to the DOH as follow – 

1. The Commission does not believe it should take on the role of complaints body given its key 
functions as the regulator of mental health services and the administration of the mental 
health tribunals. 

2. The Commission queries why there is a need for a different process for dealing with 
complaints relating to treatment of mental health issues as opposed to treatment of general 
health issues. This would appear to go against the principle of parity, which both the 
Commission and the DOH are seeking to attain. The Commission is conscious that anything 
that seeks to differentiate those with mental health issues could be seen as a regressive 
step. 

3. Currently, each approved centre / residential facility has a complaints procedure. In the HSE, 
there is the Your Service Your Say mechanism and there is also a mechanism to seek a 
review of the care and treatment, where required. 

4. If a person is not satisfied with the process provided by the services, he / she can refer 
certain matters to the Ombudsman (this does not extend to all approved centres) and / or 
they can make an FOI/DP request. Consideration might be given to the extension of the 
Ombudsman’s powers to deal with matters relating to clinical issues. The Commission 
understands that there have been discussions between the HSE, the DOH and the 
Ombudsman on this matter. 

5. Furthermore, issues relating to staff are either dealt with by the approved centres’ own 
policies and procedures – obligations and duties by way of their contract and associated 
staff handbook and/or code of conduct - or the person could be referred to their 
professional body.   

Please note that currently under Regulation 21 of the Approve Centre Regulations, the 
Inspectorate team on annual inspections review if complaints were / are being dealt with 
appropriately and if there is a concern this is addressed with the approved centre. There is a 
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requirement to strengthen this process through revision and expansion of Regulation 21 and 
more generally, through a review of the Approved Centre Regulations.   

 
D. Applications for involuntary detention to be made by authorised officers 
 
The Commission agrees with the Recommendation in the Expert Group’s Report and the 
proposal by the DOH in the General Scheme. 
 
The Commission wishes to refer to its Annual Report 2020 
https://www.mhcirl.ie/sites/default/files/2021-06/MHC-Annual-Report-2020.pdf 
and the concerns raised therein as to the extent of the applications being made by An Garda 
Síochána under sections 9 and 12 of the 2001 Act – 32% of all applications. People suffering the 
distress of significant mental health issues should not be met by An Garda Síochána.   The 
Commission believes that applications should be made by appropriately trained and skilled 
personnel.  This is the least that the person at the centre of the process should expect.    
 
It should also be noted that the Expert Group consulted with various parties to include the HSE 
in 2013 and 2014 and was told by the HSE that it proposed to increase the number of authorised 
officers.  The Commission reviewed this issued in 2021, before attendance at this Committee in 
November 2021, and has noted that this increase does not appear to have happened. The 
reason for same is a matter for the HSE to address. 
 
In its Submission to the DOH on the Heads of Bill to amend the 2001 Act in March 2020, the 
Commission noted a number of matters on this issue to include the following -  
 
1. There are a number of practical implications, which the DOH will have to consider to ensure 

that this amendment works to include funding to the HSE to ensure that a 24 / 7 service 365 
days a year is available throughout the country.   

2. The service will also have to be available for all approved inpatient facilities – public and 
private.   

3. The current Regulations relating to authorised officers (AOs) will have to be amended, to 
redefine the professional requirements for someone to be appointed an AO (eg relevant 
health care professional) and of importance specify the assessment tool / criteria to be 
applied by the authorised officer when making an application etc.   

4. Consideration is to be given as to whether the Commission should be required to carry out 
some form of inspection / audit in relation to this part of the service to ensure that it is in 
fact vindicating / safeguarding the rights of persons.  

 
The Commission rejects the “resources” argument made by some parties for not proceeding 
with the amendment. 
 
E – New Part relating to Children 
 
The Commission wishes to reiterate that the substantial changes proposed with regard to 
children should be  pursued and introduced as the current provisions are hopelessly inadequate. 

https://www.mhcirl.ie/sites/default/files/2021-06/MHC-Annual-Report-2020.pdf

