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Dr. Fiona Morrissey, Disability Law Researcher, Adjunct NUI Galway, Lecturer, GMIT 

Thank you to Senator Frances Black and the Pre-legislative Committee for inviting us here today and 

for giving us the opportunity to comment on the Bill which proposes significant changes to the Mental 

Health Act, 2001 which will affect all of us in some way. I would particularly like to thank the people 

with lived experience of the legislation for joining us here today to share their personal experience, 

which can be difficult and traumatic.  

 

“Imagine if someone else was making decisions for you. They could decide to take you away, lock you 

up, not listen to you, give you medication, block you from doing your work and living your life with your 

body and mind the way they are.’ 

WOULD YOU WANT THIS TO HAPPEN TO YOU? 

Wouldn't you have the feeling that you have lost your dignity and want it back?”  

 

The opening quote helps us to reflect on the dehumanising impact of decisions being made on our 

behalf or being forced upon us. This has been a reality for many thousands of people (including many 

people who are here today) who have admitted to the mental health system in Ireland under our 

mental health legislation or otherwise. This can happen to any one of us at any stage during our lives 

for a myriad of reasons including bereavement, job loss, illness or other life stressors. One in 4 Irish 

people experience a mental health issue during their lifetime. We are all vulnerable to periods of 

mental distress. According to the UN Rapporteur we are ‘all’ potential users of mental health services, 

it is only one incident away from each us, therefore mental health legislation applies to all us.  

 

The basic question we need to ask ourselves is ‘how we would like to be treated if we found ourselves 

in this situation.’? Would we like to be listened to, supported and have our wishes and human rights 

respected? There can be no human compassion if we cannot ask ‘What if that were me?’ 

 

Why is Respecting Human Rights Important in the Bill? 

The right to make decisions and choices for yourself and to be recognized as a person before the law 

is a basic human right  known as legal capacity. It is something we all have by virtue of being human. 

Once a person loses this basic right, they become vulnerable to being abused and having other human 

rights violated. Under our current mental health legislation, and the proposed amendments in the Bill, 

people experiencing mental distress are extremely vulnerable to being denied the right to make 

decisions and choices about their lives, deprived of their liberty and having their human rights 

violated. This is profoundly damaging and disempowering for the person and impedes recovery. It 
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causes additional trauma from which the person has to recover from and means people have very 

little control over their lives and undermines their identity and value. It can lead to a breakdown in 

trust in family and therapeutic relationships and deters people from seeking help when they need it 

due to threat of coercion. This was evident in the research study I undertook in Ireland.  We need to 

challenge the assumptions we have as a society about people with mental health issues and their 

capacity to make decisions and risk. We all make bad decisions, but these decisions are never 

questioned unless we have a disability or a mental health diagnosis. A recent study found the 

majority of mental health inpatients actually had full or partial capacity, higher than that of physical 

inpatients and the risk posed by people with mental health issues is no greater than that of the general 

population in the absence of substance abuse. In fact, people with mental health conditions are ten 

times more likely to be victims of violence than perpetrators. People with mental health conditions 

are one of only groups in society who are preventatively detained. The question we must ask ourselves 

is: 

• Why is it still acceptable to preventatively detain and forcibly treat people experiencing mental 

distress under our mental health legislation?  

• There is no evidence to suggest coercion works or we need it, so why are we still using it in our 

legislation given that international human rights law does not permit it?  

The threat of coercion pervades the whole mental health system and affects people admitted on a 

voluntary and involuntary basis due to regrading powers in the legislation. The proposed expansion 

of the scope of s.23 in the Bill further erode the rights of persons. Respecting human rights leads to 

better outcomes for everyone, people using mental health services, staff working in services, families, 

and society. It enhances recovery, helps eliminate stigma and discrimination, and promote a sense of 

trust and respect for people experiencing mental distress. A strong ethos of respect human rights in 

our mental health legislation is better for all of us! 

 

Change is required by International Human Rights Law: It is not a Choice  

The UN Convention on the Rights of Persons with Disabilities (CRPD) requires us to fundamentally 

change our approach to mental health law towards a more human rights-based approach under the 

social/human rights model of disability. Ireland ratified the CRPD in 2018 but has so far failed to 

implement many of its provisions or ratify the optional protocol. Recent groundbreaking reports from 

the former UN Rapporteur (Dr. Danius Puras) and new WHO guidance/training show the need to move 

away from coercion and human rights violations towards an alternative system of supported decision-

making. The CRPD requires us to move away from legislation which deprives people of their liberty 
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and subjects them to nonconsensual and forcible treatment towards legislation which supports 

people to make treatment decisions in accordance with their will and preferences in a similar way to 

our new capacity legislation. It is critical that people are not treated differently under our capacity and 

mental health legislation and the two acts are reflective of the same human rights-based approach. 

The CRPD Committee has urged legislative measures to ensure that no one is detained or treated 

against their will in any kind of mental health facility. It has stated that all mental health services 

should be based on free and informed consent with emphasis on community-based outpatient 

services. It is essential that the Bill reflects the paradigm shift required by Ireland’s ratification of the 

CRPD. The Bill in its current format needs to move away from coercion, depriving people of their 

capacity to make decisions towards a human rights-based approach and system of supported decision-

making under the social model of disability. The ethos of human rights must permeate the general 

principles and the entire legislation to comply with our obligations and training must be provided to 

affect cultural change in practice. Reform of our mental health legislation provides a unique 

opportunity for Ireland to be a world leader in implementing CRPD human rights based mental health 

and capacity legislation providing a better future for all of us!  

 

Closing Quotes demonstrating the need to move away from Coercion towards Human Rights and 

Equality in our Mental Health legislation 

 

“It is an  awful feeling to know your liberty and rights can be taken away from you at any time and that 

you have no say whatsoever in your treatment.”  

User of Mental Health Services, Ireland (Morrissey, 2015). 

 

After successfully filing a legal challenge for differential treatment under the Americans with 

Disabilities in 2003, Nancy Hargrave asserted: 

“It seems fundamentally unfair that I choose or refuse chemotherapy which is saving my life, but I don’t 

have the same right to choose or refuse psychiatric medication.”27 

 

“We need little short of a revolution in mental health care to end decades of neglect, abuse and 

violence … The status quo is simply unacceptable.” Former UN Rapporteur on the Right to Physical and 

Mental Health, Dr. Danius Puras  
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Rosy Wilson, Recovery Expert by Experience 

Towards a Human Rights Model of Mental Health Service 

Thank you for inviting me to this Committee.  Fellow members of this group are more knowledgeable 

about the history, legislation and overall theory and practice of the service and I thank them for 

fighting our corner over the years.  What I know comes largely from the ten-year Amnesty Mental 

Health Campaign, 2003-213 which our N Wicklow Amnesty group were a part of. I was invited to join 

A Citizens' Jury of 15 “Experts by Experience” where we were introduced to UNCHRD, that Ireland had 

signed up to but could not ratify because of our outdated MH legislation.  We learned the difference 

between Legal Capacity that we all have and Mental Capacity which may be impaired at times.  We 

shared our experiences of treatment and all of us welcomed proposals of Human Rights approach 

where our will and preferences will be respected and followed.  We all had suffered within MH 

hospitals and knew there had to be reform of the patriarchal medical model. We wrote a report which 

was presented to Justice Department and launched to considerable acclaim. 

 

This presentation is my story of my 3 mental health episodes treated in Irish hospitals.  I don't like 

remembering and disclosing these periods of “Deep Depression with Psychotic Symptoms”. Symptoms 

which included overwhelming guilt – I'd ruined the lives of my 4 children, caused the Iraq War, the 

downfall of Glencree Peace Centre where I volunteered, had used up all the fresh water in the entire 

world, was killing my roommate by taking all the oxygen and many more.  I knew I had done these 

things and no one could dissuade me. To be honest I was in hell all those times. My first breakdown 

was in 2001 when I was 63.  This came as a shock to me and my family, my first MH episode in my 

hard-working life rearing 4 children and working full time as a lecturer in London Colleges and for the 

Open University.  I was committed to the County Hospital, my clothes were removed for 10 days so I 

was in my nightdress and dressing gown, my husband and sister were told ECT was the best treatment, 

I was not told anything, the how and what and why of it.  I have memories of lying on a trolley with 

men in white coats leaning over me and asking if my teeth were false.  I have so litle memory of that 

time due to the treatment, 8 sessions.  After I got home my sister showed me a photo she'd taken.  

Two black eyes stared out, apparently, I'd fallen and broken my nose while in hospital. I recovered, 

continued with voluntary work, teaching in various settings. In 2007 I had another episode and 

returned to the same hospital as a voluntary patient although it was clear to me that if I refused I'd be 

admitted anyway.  I refused ECT this time but believe I was overmedicated.  The Mental Health 

Commission reported that 88% of patients there were over medicated.  We queued every night to be 
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given meds supervised by a male nurse.  These continued to be prescribed for several years after and 

left me feeling low and unworthy. Again in 2017 I became very depressed, and my doctor arranged 

my admission to another hospital as I had moved house.  I was there for six months; my psychotic 

symptoms were very severe and I was not improving.  There were also worries about my physical 

health, difficulty walking and weight loss.  My consultant told my family he needed to use ECT as a last 

resort and they agreed but I didn't.  A tribunal was set up where I argued my case with a lawyer 

appointed to support me.  However, the tribunal agreed with the consultant, and I was made an 

involuntary patient and given 12 sessions of ECT.  For the last one the consultant asked me to take it 

as a voluntary patient and I agreed.  Although I can remember my psychoses there is a lot about the 

hospital that I don't recall. For me ECT wipes my memory.  However overall I found nurses in this 

hospital very kind and caring and doctors were ready to talk to family members who appreciated this.  

Because I am under Old Age Psychiatry, I receive very good after care mainly by visits from Community 

Nurse Team. So, in light of all the above as well as arguments presented to and by the Citizens' Jury,  I 

am very pleased necessary steps are being taken to replace the medical model that gives doctors 

power to decide what is “in the best interests” of their patients with The Human Rights approach 

where  legal capacity is recognised and the patients “will and preference “ expressed in an Advanced 

Health Directive or another way is recognised as legally binding.  Most of my AHD concerns the health 

conditions I would prefer not to be treated, my “Living Will”, In respect of my mental health my AHD, 

completed with my lawyer, states, 

 

 “Any mental health care that I require is to centre on rest, counselling and minimal short-term 

medication (preferably in my own home).  In any episode treatment will assume my recovery and 

return to normal living.  I specifically never want to be subjected to ECT again unless medical advice 

deems it absolutely necessary”.  

 

These last two weeks I have given copies of my AHD to my GP and Community Psychiatric Consultant, 

relatively young men. They both welcomed the document as legally binding and will put them in my 

files. Their response was a welcome affirmation of the Human Rights model we're all working towards.   

Even so I am every day frightened that I may have another breakdown and age 83 be sent to a nursing 

home and given medication against my will.  
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Jennifer Hough, Family Member 

My sister Valerie died by suicide in January 2020. She was 42 years old and spent the best part of 25 

years interacting with the mental health services at various points in her life. In spite of all of this, my 

sister lived a good life. She qualified as a preschool teacher, something she was very proud of and 

worked in a job for 13 years. She traveled, she played sports - golf and badminton, very well, she was 

an artist, she was stylish, loved to go racing and had so many friends and loved ones. But she deserved 

so much more and her life, her potential and opportunities were seriously hampered by a label of 

bipolar, the medication for life mantra and the coercive nature of our mental health system. She was 

just 15 years old when a professional first described her as having depression and hypomania, by the 

time she was 19, she had the lifelong label of bipolar and had already been given a range of powerful 

psychiatric drugs that didn’t make things any better and undoubtedly made things worse. The medical 

model of mental health treatment means that once you get a diagnosis, medication becomes the main 

focus of treatment. This story that you are disordered, in this case ‘bipolar’ told my sister that she was 

the problem. Her brain, her make-up, her biology. Asking for help from such a system is counter-

intuitive, because the help on offer comes at a great cost - potential loss of liberty, mind-altering 

medications, and traumatising environments with very little therapeutic value, despite the best efforts 

of those working in them. Talking is in fact almost discouraged in the mainstream mental health 

system, because in general, there is no one there to talk to, and real talk therapy takes a lot of time 

and investment. Instead, the band-aids are applied and the trauma and stigma continues.  Sometimes, 

the band-aids aren’t even applied. I sat with my sister once in an overcrowded accident and 

emergency department, and then later as she was locked into an old person’s stroke ward for ‘safety’, 

where she remained for a weekend and was then sent home with no mental health intervention at 

all. She just could not face this anymore. She had been there too many times, been traumatised and 

retraumatised and hit by the revolving door on the way out.  

 

I do believe that my sister’s right to health and life was denied by a system that does not treat people 

holistically and that medicates human distress over understanding it and that retraumtises them by 

wielding power over their lives. For example, if you don’t take your meds you are seen as not having 

insight or being non-compliant. This can mean you have to stay longer in hospital - even if you are a 

voluntary patient, the threat of being made involuntary is always there. If we want change, we need 

to start demanding it. 

 

Last year, the World Health Organisation released a report that signals the failure of biomedical 

mental health systems. It stated that mental health systems over-diagnose human distress and over-
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rely on psychotropic drugs to the detriment of psychosocial interventions and that a fundamental shift 

within the mental health field is required. We need to acknowledge that treating people with drugs is 

behaviour modification, not medical treatment. We are giving people drugs to change their state of 

mind, not to cure an underlying disease or biological abnormality.  We have all heard the stories about 

Kerry CAMHS in recent months and I do wonder how many young people are starting down the path 

my sister was put on at 15 years old. 

 

Are young people being told they have a mental disorder for life and that they have to take medications 

for it?  

 

Is that really how we are still treating our young people?  

 

It is no longer acceptable that mental health services do not actively seek to get to the root of people’s 

trauma—this should be their very raison d’etre, above anything else. At the very least and as a matter 

of urgency: 

• Mental health services must be guided by human rights based, person-centred principles and 

provide accurate and objective information - this is basic informed consent, but it doesn’t 

happen. 

• Services should seek to understand and address people’s life experiences and actively seek to 

prevent re-traumatising them with coercive practices - again this doesn’t happen 

• People should not be maintained on psychiatric drugs without close monitoring and 

psychosocial interventions and a plan to reduce and minimise as much as possible -currently 

this is not the case. 

 

We have to stop medicalising human distress, let’s listen to people’s stories and the growing chorus 

of expert evidence and research that says mental health systems based on labels and drug treatment 

are not working and are in fact further harming and stigmatising people. 

 

Deirdre Lillis, Adovcate 

I have worked in independent advocacy for over 25 years. I currently work as an advocacy co-ordinator 

with the Social and Health Education Project, a community development and training 

organisation.  We provide advocacy support to disabled people including people who are using mental 

health services. I believe that there are critical changes that need to happen if we are to move towards 
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a more humane and human rights based legislative mental health framework. I want to raise two 

points: 

• Being a voluntary patient and protection of my liberty. 

If I am admitted as a voluntary patient and I remain a voluntary patient, yet I am not allowed to leave, 

and I have witnessed this in my work primarily because people have nowhere to go, I have no 

protection of my liberty and I am deprived of my liberty. This does nothing to protect my human rights. 

I do not think that the Mental Health Act addresses this. I have witnessed this being of particular 

concern when a person may be doubly labelled or diagnosed as having both an intellectual disability 

and a mental health difficulty. There is a need for access to independent advocacy to support the 

human rights of the person. I have witnessed service providers struggling to address this matter and 

the value of independent advocacy in challenging this deprivation of liberty and supporting a person’s 

wish to leave. We have a Safeguarding Bill (2017) that it was hoped might address this matter in some 

part. Whilst I do hold some reservations about paternalism in this Bill, it does reference a right of 

access to independent advocacy.  There appears to be no progress on this at the moment. 

  

• Statutory Right of access to independent Advocacy beyond legal representation if involuntarily 

detained and more. 

  

If I am detained under the Mental Health Act I should have a statutory right of access 

to independent advocacy besides the right of advocacy to legal representation. Legal representation, 

unless it is provided in such a way that fully comprehends a human rights-based approach to mental 

health that involves going beyond the confines of the medical does not suffice. Any situation in a 

civilised world that means a person is deprived of their liberty because of their health warrants access 

to independent advocacy support to ensure our voices are heard and our rights are respected. We 

have a responsibility to respond to the UN Convention on the Rights of Persons with Disabilities and 

this includes people experiencing mental distress (defined as people with psycho-social disabilities) 

and to develop our legal framework to honour our ratification of this convention. Other jurisdictions 

have embedded a statutory right to independent advocacy in their mental health legislation for many 

years now. And with this comes the requirement to resource independent advocacy. I do carry some 

reservations e.g. if focussed solely on involuntary detention, this can result in access to independent 

advocacy becoming more restricted in other areas. Scotland have addressed this by providing a 

statutory right to independent advocacy where we may find ourselves anywhere in the mental health 
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system and not only under involuntary detention,  I believe that this is an ideal to aspire to. The bigger 

picture: 

When will we move from the inhumane actions of coercion and control in the name of ‘treatment’? 

I believe that this legislation is being reviewed in the context of improving a system that we already 

have and already fails us in relation to human rights. 

How can we go beyond the scope of this limited and medicalised model in this legislation?  

I don’t think we can. But the smaller steps would go some way to getting us there. If we enact 

legislation in the spirt of human rights, then this Act should not exist. That is not going to happen 

today or tomorrow. We now have legislation that provides a human rights framework to address our 

our health needs: The Assisted Decision Making (Capacity) Act 2015 which we hope will finally replace 

the 1871 lunacy act in this year of 2022.  If, at times, we may need extra support to speak for ourselves 

about decisions being made about our health, our lives, this Act affords us that support. So why do 

we need this Mental Health Act? Wherever and whenever we are trying to make informed decisions 

about our own lives in systems where power is inequitable and professionals are not listening, access 

to independent advocacy is of critical importance in supporting that process.  

 

 

 Fiona Anderson, Recovery Expert by Experience 

Note that this statement will be forwarded separately.   



 11 

Dr. Harry Gijbels, Retired lecturer in mental health nursing, UCC, Critical Voices Network Ireland 

Thank you for the invitation to address this Committee here today. I speak here in the capacity as a 

retired senior lecturer in mental health nursing and as a representative of the Critical Voices Network 

Ireland (CVNI), a broad network of service users, carers, professionals, academics, national 

campaigning and advocacy groups, all looking for a mental health system not based on the traditional 

bio-medical model. The CVNI aims to provide a broad platform to discuss and debate concerns, and 

to share new initiatives and ideas. Its annual, free, 2-day conference in University College Cork, with 

an attendance of 500 delegates, has focused on themes such as recovery, medicalisation, meanings 

of madness, trauma and distress, the value of psychiatric diagnosis, the therapy industry, activism and 

acts of resistance, safe spaces. The conference is considered one of the most significant events of its 

kind nationally and internationally, attracting speakers and delegates from across the continents. 

https://cvni.ie/  

https://www.ucc.ie/en/nursingmidwifery/conferences/critical-voices/ 

  

The concerns expressed here this morning capture very well some of the concerns individuals, groups 

and communities have been expressing about mental health care in Ireland for many years now. Such 

concerns not only refer to coercive practices and lack of treatment and care choices, but also about 

abuse of professional power, over-reliance on and excessive use of medication, discrimination and 

stigmatisation, inhumane physical conditions in hospital units and lack of meaningful community-

based alternatives to hospitalisation. It is not easy to influence policy makers. I would like to highlight 

one recent campaign with limited success to influence change: the campaign to delete section 59b of 

the 2001 Mental Health Act (2010) (www.delete59b.com).  Some of the campaigners argued for the 

complete deletion of both ‘unable’ and ‘unwilling’, thereby seeking the end of forced administration 

of ECT A   proposal to delete section 59b was discussed in the Irish Senate with representations of the 

campaigners and other interest groups.  As a result of these deliberations the term ‘unwilling’ to 

consent to the administration of ECT was deleted from the Mental Health Act, 2001 (s. 59 (1) (b)).   The 

reality however is that people can still be administered ECT without their permission once they are 

deemed ‘unable’ to consent by their treating psychiatrist and another psychiatrist under the 2001 

Act. Concerns about involuntary treatments remain! Such campaigns however remain quite isolated 

and fragmented and do not manage to significantly influence the bigger scheme of mental health 

policy and practice at a national level.   For the purposes of this morning’s session, and in the wider 

context of transforming mental health care provision in Ireland, I would like to draw your attention to 

a recent WHO guidance document with the potential to transforming mental health care provision.  

The WHO’s new “Guidance on community mental health services: promoting person-centred and 

https://cvni.ie/
https://www.ucc.ie/en/nursingmidwifery/conferences/critical-voices/
http://www.delete59b.com/
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rights-based approaches”, which affirms that mental health care must be grounded in a human rights-

based approach, as recommended by the WHO Comprehensive Mental Health Action Plan 2020-2030, 

and endorsed by the World Health Assembly in May 2021.  

https://www.who.int/publications/i/item/guidance-and-technical-packages-on-community-mental-

health-services  

  

Some quotes from the launch, in June 2021, by Dr Michelle Funk, who led the development of the 

guidance.  

“This comprehensive new guidance provides a strong argument for a much faster transition from 

mental health services that use coercion and focus almost exclusively on the use of medication to 

manage symptoms of mental health conditions, to a more holistic approach that takes into account 

the specific circumstances and wishes of the individual and offers a variety of approaches for treatment 

and support,”   

  

Since the adoption of the Convention on the Rights of Persons with Disabilities (CRPD) in 2006, an 

increasing number of countries have sought to reform their laws, policies and services related to 

mental health care. However, to date, few countries have established the frameworks necessary to 

meet the far-reaching changes required by international human rights standards. Reports from around 

the world highlight that severe human rights abuses and coercive practices are still far too common 

in countries of all income levels. Examples include forced admission and forced treatment; manual, 

physical and chemical restraint; unsanitary living conditions; and physical and verbal abuse. Solid 

legislation is required to address all these concerns. According to WHO’s latest estimates, 

governments spend less than 2% of their health budgets on mental health. Furthermore, the majority 

of reported expenditure on mental health is allocated to psychiatric hospitals, except in high-income 

countries where the figure is around 43%. The new guidance, which is intended primarily for people 

with responsibility for organizing and managing mental health care, presents details of what is 

required in areas such as mental health law, policy and strategy, service delivery, financing, workforce 

development and civil society participation in order for mental health services to be compliant with 

the CRPD.  I would like to highlight that it is encouraging to see that Ireland is represented with an 

example of a community-based mental health service that has demonstrated good practices in respect 

of non-coercive practices, community inclusion, and respect of people’s legal capacity (i.e. the right 

to make decisions about their treatment and life): the Home Focus Project in West Cork:  

https://www.who.int/publications/i/item/9789240025806  

  

https://www.who.int/publications/i/item/guidance-and-technical-packages-on-community-mental-health-services
https://www.who.int/publications/i/item/guidance-and-technical-packages-on-community-mental-health-services
https://www.who.int/publications/i/item/9789240025806
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If a voluntary patient indicates a wish to leave an approved centre they can be detained if the staff 

are of the opinion that the patient is suffering from a mental disorder. A detailed process must be 

undergone before this can happen, which includes the fact that the person must be reviewed by their 

responsible consultant psychiatrist and a second consultant psychiatrist. There were 513 such 

regrades notified to the MHC in 2020, but it is not clear out of how many admissions. Not much of a 

change from 10 years ago (586/ 2,057 in 2011).   

 

Dr. Liz Brosnan, Recovery Expert by Experience 

Thank you for the invitation to address the Seanad Committee on Pre legislative Mental Health and 

Human Rights. I will start with a fundamental question.  

Why is psychiatry one of the only branches of medicine that galvanises an active resistance movement 

globally?  

 

The answer comes from reading the research slides I shared from colleagues in Sydney, the report of 

Danius Puras 2017, and last year by the WHO. Common to all this is the coercive power psychiatry 

holds under mental health legislation to treat people against their will by forced medication, and/or 

ECT.  They can mechanically and chemically restrain those who resist this power in acute psychiatric 

units and then tell them this is in their best interest. Just last year a Clinical Director was declaring 

they had a top of the range ECT suite, and that 80% of people consented to have ECT. He had no 

answer when I asked about the other 20%. This means that 1 in 5 people in 2021 were still given ECT 

without informed consent. My own experience started with involuntary treatment -i.e., forced 

detention and forced mediation. I was held down by male nurses, my jeans pulled down and injected 

into my buttocks with heavy duty tranquillisers, so-called anti-psychotics. After years of childhood 

trauma, that was re-triggering: the first of periods of involuntary treated throughout the 90’s. MH 

Professionals never once asked what had happened to bring me into such a state of mental and 

emotional distress. They thought they knew what was best for me, and with a psych diagnosis my 

voice was silenced. For over a decade I existed under coercive control, believing there was no 

alternative: completely captured by psychiatry, sedated, zombie like. My liberation came from 

detoxing from their meds and through user/survivor led research: that is research from the 

perspective of those who have experienced services and the impact this has on our lives. I completed 

a PhD in 2012 exploring service user involvement, reading about good practice, peer-led crisis houses, 

and legal advocacy developed within the international survivor movement. Altogether, I spent 10 

years in academia working from this standpoint and have written extensively on the culture of 

services, and what has to change. The alternatives must be led by those with lived experience, so that 
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they do not replicate the culture of coercive control which is so pervasive that it constrains and limits 

what is possible. I know this intimately and again from first-hand experience because until Jan just 

past, I worked over two years inside the HSE, as an Area Lead for Mental Health Engagement.  

 

In this time as a member of senior management teams, with the remit to bring the voices of lived 

experience to decision-making tables, representing the collective voice of volunteers who joined local 

MHE forums. Their experiences are intended to inform service planning, delivery and evaluation. The 

professionals, by and far, are good people, equally trapped within a culture that is hierarchical, 

inflexible and dominated by the bio-medical ethos of psychiatry. They responded to the local forums 

requests to make better information available about multi-disciplinary supports to service users, co-

producing information leaflets or improving websites. However, they were unable to provide 

alternatives to ED for people in out of hours crisis, to provide continuity of care instead of 6 month 

rotation of junior doctors but especially alternatives to medication as the only support available to 

most. Community staff were constrained by the lack of adequate funding as well as the dominance of 

the medical ethos. I listened to the local forum volunteers share their experiences: how the 

atmosphere and ethos within acute units is controlling and often chaotic, far from offering the place 

of refuge they wanted in difficult, turbulent times.  Instead, they were aware they needed to conform 

and become a ‘good patient’ to fit into the regime, to obey the rigid rules, follow the schedule imposed 

by nurses. They felt totally at the whim of staff: if someone came to work in a bad mood, or were 

burnt out, were bullies, the in-patients suffered, without an escape route. Their stories echoed the 

reasons there is a global resistance movement- no matter where in the world that the psy-industrial 

complex has control, people report the same types of experiences. People want choices such as peer 

support and a place of healing during periods of distress. However, the medical model rules supreme, 

a model that denies people agency over their own lives, over the forces of injustice, marginalisation 

that brings people into contact with MHS. The institution of coercive control is underpinned by medio-

legal structures such as the mental health act that completely denies people their human rights. We 

implore you to recognise the failings that arise from denial of rights and ensure funding and resources 

for genuinely peer-led services. One of the many types of supports that work in other jurisdictions are 

peer-led respites, such as the Western Mass Recovery Crisis house or the Leeds peer run crisis centre. 

Ask those of us active from lived experience and we can provide the answers, replicating solutions 

that work in other countries. This Act is a chance to make a difference for people experiencing 

psychosocial distress. Please do not fail us and reinforce the medical model that denies us our human 

rights. 

Thank you for listening. 
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Dr Charles O’Mahony, School of Law, NUI Galway  

Introduction  

I am delighted to have this opportunity to speak with the Committee in relation to this important 

piece of legislation. In the time allocated to me I am going to speak to the following issues: 

• Intermediate category  

• The need for a proper complaint’s mechanism  

• The provisions on reforming Mental Health Tribunals  

• Mental health legislation and the criminal justice system  

 

Intermediate Category 

The lack of human rights safeguards for persons who are considered voluntary and who have 

difficulties in decision-making and need support in exercising their legal capacity has been a significant 

issue with the 2001 Act.  The creation of the new intermediate category has the potential to provide 

some level of safeguard for persons de facto detained in mental health services.  However, it remains 

unclear as to how these provisions will operate in practice.  There is a potential risk that the 

introduction of this category could widen the net of coercion.  Voluntary persons who are considered 

to lack capacity could alternatively be supported under the 2015 Act and/or through the liberty of 

safeguards processes when/if enacted.  It will be important to keep the operation of the new category 

under review, to ensure that the provisions are not used to undermine the rights of persons who use 

mental health services. A further concern is that the current framing of the new category of 

intermediate does not sufficiently correlate with the 2015 Act.  Persons detained under this category 

require support in exercising their decision-making.   

Direct Complaints Mechanism 

It is disappointing that the Bill does not contain any provisions that will support persons subject to the 

legislation raising issues/complaints based on their lived experiences of mental health services.  A 

major deficit from a human rights perspective is that the 2001 Act does not provide for a dedicated 

independent direct complaints mechanism.  In the absence of a specific complaint’s mechanism 

persons using mental health must lodge complaints regarding mental health services to the HSE’s 

internal complaints mechanism, which was created under the Health Act 2004. If the complainant is 

dissatisfied with the outcome of a complaint to the “Your Service, Your Say” mechanism the matter 

may then be referred to the Ombudsman. S.16 of the Act provides that a person must be notified of 

their entitlement to communicate with the Inspector and during their annual inspection of approved 

centres, the Inspector is required to see every person who has made a request.  However, this 

measure is far from adequate as the Inspector does not investigate individual complaints per se and 
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there is often a significant delay between the time the complaint is made and the next inspection.  In 

addition, the inspectorate team can only look at matters in terms of the service provided to the person 

and in line with its obligation to review the provisions of the 2001 Act and the 2006 Regulations.  It 

cannot consider the clinical decisions of care and therefore is a very limited oversight mechanism for 

the individual. As you know Ireland signed the CRPD in 2007 and ratified in 2018 but deferred 

ratification of the Optional Protocol.  The failure to ratify means that Ireland is an outlier amongst EU 

Member States (along with the Netherlands and Poland) in not ratifying the OP to the CRPD.  The 

failure to ratify the CRPD has been criticised by Non-Governmental Organisations, Disabled Persons 

Organisations and the Irish Human Rights and Equality Commission, as undermining Ireland’s 

commitment to implementing and realising the rights contained in the CRPD.  The failure to ratify the 

OP means that persons subject to the 2001 Act are denied access to the mechanism to make individual 

complaints directly to the CRPD Committee.  This further disadvantages persons subject to the 2001 

Act from raising human rights issues based on their lived experiences of involuntary detention and 

treatment.  The delayed ratification is regrettable as the OP encourages Ireland to implement the 

CRPD effectively, to address human rights concerns and provide remedies to law and policy that is at 

odds with the Convention.  The failure to ratify means that an essential layer of accountability is 

absent, and it is essential that the OP to the CRPD is ratified immediately. 

Mental Health Review Boards 

From a human rights perspective the role of MHTs is an essential safeguard for persons subject to the 

2001 Act, providing an independent process that reviews the legality of the persons loss of liberty.  

However, a recent systematic review of the international literature has highlighted significant issues 

with tribunals, indicating that MHTs can further deny human rights, legitimise coercion and restrict 

access to justice. The systematic review identified that the participatory potential of MHTs can be 

undermined by medicalised and legal cultural practices, that dictate and dominate their proceedings.  

There is also a lack of meaningful involvement of the persons in MHT hearings, resulting in a sense of 

“powerlessness” and “procedural unfairness”, which requires a cultural change to ensure MHTs 

comply with international human rights law.   This research reflects the experience of MHTs in Ireland. 

In deciding whether to affirm or revoke the order, the Tribunal psychiatrist is generally asked for their 

opinion first.  In evidence before the tribunal, the RCP is almost always asked to submit their evidence 

before the person detained has an opportunity to speak.  In some cases, the person wants to speak 

first, but is told to wait until the RCP gives their evidence.  The proposed changes to MHT will be 

insufficient to make the current tribunals effective in vindicating the rights of persons subject to the 

2001 Act. The current MHT process does not adequately protect the human rights of persons admitted 

under the 2001 Act. Less than 12% of admission orders are revoked at hearing. Tribunal composition 
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is heavily weighted towards the medical model and professional opinion with little or no multi-

disciplinary or advocacy input. The Tribunal decision is highly deferent to the evidence of the 

responsible consultant psychiatrist, the report of the independent consultant psychiatrist and the 

opinion of the tribunal consultant psychiatrist.  The opinion of the independent consultant psychiatrist 

or tribunal consultant psychiatrist rarely deviates from that of the treating responsible consultant 

psychiatrist and does not provide meaningful independent input.  The “will and preferences” of the 

person have little bearing on Tribunal members decision in affirming or revoking the admission or 

renewal order, and presumptions of incapacity are common.  The remit of the Tribunal is limited to 

considering whether the person meets the definition for mental disorder as set out in the legislation. 

The Tribunal remit needs to be expanded to consider issues such as the “will and preferences” of the 

person in relation to their admission, detention, care, and treatment.  If a person wishes to be treated 

on a voluntary basis without coercion, this wish should be respected, and a system of supports should 

be put in place to enable a person to be treated in a less restrictive manner regardless of capacity or 

insight.  

The Mental Health Act & the Criminal Justice System  

Diversion has emerged in different guises, at different points of the criminal justice system, in different 

jurisdictions.  Diversion is an increasingly important tool in seeking to address the over-representation 

of persons with mental health problems in the criminal justice system.   While there is a clear evidence-

base of this over-representation, diversion has not developed as a response to this problem in Ireland.  

Inquiries and official reports issued since the 1960s have recognised that the deinstitutionalisation 

process required law and policy reform to meet the needs of persons with mental health problems 

coming into contact with the criminal justice system.  The Henchy Report 1978 made several 

recommendations on how the law could be amended to respond to defendants and offenders with 

mental health problems in the criminal justice system, which were unimplemented.  These 

recommendations were revisited by the Department of Health’s “Green Paper on Mental Health” in 

1992, which acknowledged the trend in removing mentally ill persons from the prison as a “major 

policy goal” of the “last century” but that it remained incomplete and the role of psychiatric services 

in relation to offenders with mental health problems was undefined in Ireland.  Subsequently the 

White Paper published in 1995 and marked an altered approach to “mentally disordered offenders” 

in comparison to the approach suggested in the Green Paper. The White Paper again acknowledged 

that the lack of power conferred on the courts to arrange medical assessment or treatment of a 

defendant or convicted person who was experiencing mental illness as a “major gap in provision”.  The 

White Paper made a clear commitment that the new mental health legislation (what was to become 

the Mental Health Act 2001) would have provisions facilitating the assessment and access to mental 
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health services for defendants and convicted persons. Despite the recommendations of the Henchy 

Report 1978, and the proposals in the Green and White Papers, provisions relating to the assessment 

and treatment of defendants and offenders with mental health illness was ultimately omitted from 

the Mental Health Act 2001.  The rationale for the omission of the diversion provisions in the Mental 

Health Act 2001 has never been fully explained. However, during the parliamentary debates on the 

legislation it was noted that there was a need to move with “urgent necessity to progress legislation 

on involuntary detention to ensure this country's compliance with the European Convention on 

Human Rights” (Henry, 2001). This is a reference to the friendly settlement in the European Court of 

Human Rights (ECtHR) case of Croke v Ireland (a case that challenged the legality of the Mental 

Treatment Act 1945).  The Henchy Report contained a very comprehensive Bill that detailed how 

powers of diversion would be linked to mental health legislation.  Given this considerable groundwork 

it is not clear why these provisions were not included in the 2001 Act.  It is regrettable that that the 

Review of the 2001 Act has ignored this issue in totality.   

Concluding Comments  

To conclude we need a revolution in terms of mental health law and policy in Ireland to comply with 

our obligations under the UN Convention on the Rights of Persons with Disabilities.  The Bill produced 

by the Department of Health does not represent the required revolution, it is modest and 

unambitious. The Review of the 2001 has been a long process marked by delay, deferral and 

culminating ultimately in a Bill that disappoints in failing to address many of the key human rights 

issues. In my statement I have spoken to the risk that the new intermediate category might widen the 

net of coercion and not deliver on the supports needed to support persons in making decisions about 

their treatment in mental health services. I have highlighted the need for a dedicated, direct, robust 

a proper complaint’s mechanism.  This is key in hearing the voice of persons subject to the legislation 

and in identifying and responding to problems arising in mental health services.   I also spoke to the 

need to reform the provisions regulating Mental Health Tribunals to make this crucial procedural 

safeguard meaningful and effective.  Finally, I spoke to the lack of provision in the 2001 Act on 

diversion of persons who experience mental ill health from the criminal justice system.  It is regrettable 

that the review of the 2001 Act completely ignored this area. There are a number of remaining issues 

that I have not had the opportunity to speak to this morning.  For example, the Bill and children and 

young persons.  I would like to draw the Committee’s attention to analysis of the 2001 Act that myself 

and my colleague Dr Fiona Morrissey prepared for Mental Health Reform.  You can read more about 

the human rights issues that need attention as part of your work on this legislation.  


