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Introduction 

The Mental Health Commission (the Commission) welcomes the opportunity to speak to you today 

on the General Scheme to amend the Mental Health Acts 2001-2018 (the 2001 Act). In attendance 

will be – 

• John Farrelly, Chief Executive 
• Dr Susan Finnerty, Inspector of Mental Health Services 
• Gary Kiernan, Director of Regulation of Mental Health Services 
• Aine Flynn, Director of the Decision Support Service,  
• Orla Keane, General Counsel for the Commission (DSS) 

 
The Commission is an independent statutory body established in April 2002 under the provisions of 

the Mental Health Act 2001 as amended.  The principal functions of the Commission are to promote, 

encourage and foster the establishment and maintenance of high standards and good practices in the 

delivery of mental health services and to take all reasonable steps to protect the interests of persons 

detained in approved centres.    

The remit of the Commission was extended by the Assisted Decision-Making Capacity Act 2015 Act 

(the 2015 Act) which provides for the establishment of the Decision Support Service (the “DSS”). The 

DSS will support decision-making by and for adults with capacity difficulties and will regulate 

individuals who are providing support to people with capacity difficulties. The 2015 Act will establish 

a modern statutory framework to support decision-making by adults who have difficulty in making 

decisions without help.  

As the independent regulator of mental health services and the state agency with responsibility for 

the 2001 Act, it is an enormous privilege to input into the legislation which shall assist in improving 

mental health services in Ireland for the next 10 or more years. 

The Vision as set out in Commission’s Strategic Plan for 2019-2022 is the highest quality mental 

health and decision support services underpinned by a person’s human rights.  

Background 

The Department of Health (DOH) provided the Commission with copies of the Heads of Bill to amend 
the 2001 Act in July and August 2019 (the latter relating to the new Part about Children).  This was a 
unique opportunity given to the Commission and one it has taken very seriously.  
 

On receipt of the Heads of Bill in July 2019, the Commission established an Executive Working Group 
(WG), the Terms of Reference for which were approved by the Senior Leadership Team 
and the Board of the Commission in July 2019.  There then followed a series of meetings of the WG 
in relation to each Part of the Heads and certain specific sections e.g., the Guiding Principles and 
capacity & consent. The WG then arranged for a series with the Commission’s Legislation Committee 
(which includes two external members) to review each Part of the Heads of Bill from September to 
February 2020.  Following these meetings, a draft Submission was presented to the Board of the 
Commission in February 2020 and subject to certain amendments, the Submission was approved 
and sent to the DOH in early March 2020.  
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A similar process was then followed in relation to the proposed new Part of the 2001 Act relating to 
Children.  A draft Submission was presented to the Board of the Commission in May 2020 and 
subject to certain amendments, the Submission was approved and sent to the DOH in June 2020. 
 
Since June 2020, the Commission has liaised with the DOH in relation to various queries regarding 
the Heads of Bill, to include seeking additional amendments not referred to in the March and June 
2020 Submissions. 
 

Key Points raised in the Submissions 

The Commission adopted a practical person-centred and rights-based approach when reviewing the 
Heads of Bill and making its Submissions to the DOH.   
 
The Commission in its Submissions identified and raised issues in almost every section of the Act. 

The attached Executive Summaries give an indication of the issues which the Commission has sought 

to address. Some of the key changes are -  

1. Ensure parity of mental health issues to general health issues. 
 

2. Extend the regulatory remit of the Commission to 24-hour residential mental health services 
and community mental health services. 
 
When the 2001 Act was reviewed by the Expert Group, the Part relating to regulation did not 
receive the same attention as some of the other parts. This is not a criticism but a comment. 
The Commission recommended that mental health services be divided into 
three categories for the purposes of regulation, with different commencement dates in 
order that the change in the regulatory system can be done on a phased basis. The three 
categories are as follows –  

  
1. Approved inpatient facility, which currently exists (and has been redefined),  
2. Approved community residence, which the DOH has confirmed in writing should be 
subject to regulation, and  
3. Approved community mental health services, this includes all community services / 
all services other than 1 and 2 above, referred to in A Vision for Change, provided by 
mental health teams working in the community.  

  
The Commission also recommended that the relevant part of the 2001 Act should be retitled 
“Regulation” and the various stages of regulation – registration, inspection, monitoring and 
enforcement – should be clearly set out for the services to which the provisions relate and 
those using the services.   

  
Finally, the Commission recommended that the Approved Centre Regulations 2006 be 
amended in parallel to the above, which the DOH has agreed to do.  
 

3. Seek to separate measures relating to restrictive practices from treatment measures. 
 
The Commission does not agree with the inclusion of restrictive measures in Part of the 4 of 
the 2001 Act (Consent to Treatment) and recommended that there be a separate Part of the 
Act dealing with restrictive practices and the Rules relating to same: 

• Seclusion – currently section 69 – this should be dealt with separately to mechanical 
restraint.   
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• Physical restraint – not addressed in the 2001 Act but requires to be addressed 
notwithstanding the common law provisions.  

• Mechanical restraint – currently section 69 – but should be dealt with separately.  

• Chemical restraint / pharmacological restraint – this is not addressed in the 2001 

Act. The Commission send a further Memo to the DOH in September 2021 on this 

matter further recent work it has undertaken on the review of its Codes / Rules. 

  
4. Seek to reform the provisions relating to consent, capacity (as linked to the 2015 Act) and 

the administration of medication. 
 
This Part of the Heads of Bill was the subject of significant discussion with the result that a 
number of amendments have been recommended.  Issues considered included the 2015 Act, 
the changes in the area of consent and the rights-based approach advocated by the UNCRPD 
/ the EU Courts.  The Commission emphasised the importance of clarity relating to the 
process and that the rights of the person are vindicated and respected at all stages.   The 
proposed amendments shall require a major practical and cultural change, but 
these changes shall be required for the 2015 Act, which is due to commence in June 2022.  
 

5. Ensure that the guiding principles, introduced to replace the best interest test, are patient 
centred and work in the context of mental health. 

 
The original draft of the guiding principles was based on the 2015 Act and the provisions as 
set out in the Mental Health (Amendment) Act 2018 (passed but not commenced). The 
Commission recommended amendments to ensure that the guiding principles would work 
for mental health services and in practice.  It is proposed that the revised guiding 
principles shall relate to those with capacity – be they voluntary or involuntary - and that if a 
person does not have capacity that the guiding principles in the 2015 Act shall apply.  
 

6. Ensure the remit of the mental health tribunals and those of the circuit court for the benefit 
of patients. 
 
The Commission recommended a number of smaller changes in this area to include – 
supporting the move to all applications for involuntary admission being made by authorised 
officers with no applications to be made by An Garda Síochána, the section in relation to 
bringing a person against their will to an approved centre to be the subject of review by a 
mental health tribunal (now review board), involving the other members of a person’s team 
in the admission / renewal process, supporting applications by the person to transfer to 
another facility and expanding the remit of the Circuit Court. 
 

Of note, the Commission has objected to the insertion of Intermediate Admission / Renewal 

Orders, which were not in the Heads of Bill as provided in July 2019.  These provisions were 

suggested by the Expert Review Group to fill a gap that existed prior to the 2015 Act but the 

2015 Act has addressed the issue of capacity, therefore it is the Commission’s view that 

these proviions are no longer required.  Furthermore, in the Commission’s opinion the 

current provisions in the General Scheme would undermine the 2001 and 2015 Acts and 

fundamentally change what is being proposed.  The Board of the Commission are concerned 

at the inclusion of these provisions and that they go against everything that the Commission 

is trying to achieve to in terms of parity for people with mental health issues. 
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7. In relation to the new Part relating to Children, the Commission welcomes the fact that the 
DOH and the Department of Children (DCEDIY) are working on various aspects of this new 
Part to the Act. There are number of issues which the Commission believes are important to 
include – 
 

• Each child should be appointed a legal representative from the beginning of an 
involuntary detention process to its conclusion. The Commission is of the view that 
this is the best way to ensure that the voice of the child is heard.   

• Furthermore, the Commission could extend its legal aid scheme to deal with the 
appointment of such legal representatives. 

• There needs to be separate provisions relating to children under 16 years and those 
who are 16/17 years old. 

• There should be a statutory provision for the furnishing of information to the 
children and their parents / guardians (as per section 16 of the 2001 Act relating to 
adults). 

• The provisions in the 2001 Act need to standalone from those in the Child Care 
legislation.  

• Greater involvement of children in the process in terms of attending court remotely 

and having a say in proceedings.  


