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Dear Chairperson and Members of  
the Committee
Virgin Media welcomes the opportunity to 
make this submission to the Committee on the 
General Scheme of the Online Safety and Media 
Regulation Bill. 

This legislation will come at an opportune time. 
Current legislation (“Broadcasting Act 2009”) 
requires reform having been written more than ten 
years ago. 

As the Committee will be aware the changes that 
have occurred in the delivery of content since 
2009 have been monumental. 

We have a completely changed broadcasting 
and media landscape where new names such 
as Apple TV, Google TV, Youtube live, Facebook 
live, Twitch, NOW, Netflix and Amazon Prime 
are key players in what was traditionally a linear 
landscape and public service broadcasting model 
(in place over 60 years) that no longer effectively 
delivers public service content to the public. 

The passing of updated and modern legislation 
to regulate audio visual media services into the 
future is now more critical than ever before. 

Who we are
Virgin Media Television is Ireland’s leading independent, national, commercial public service 
broadcaster, operating under the provisions of Sections 70 and 71 of the Broadcasting Act 2009.

We are a division of Virgin Media Ireland which employs 1,000 people and is the leading connected 
entertainment cable business offering homes and businesses award-winning services including broadband, 
TV, mobile and home phone.
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Our company
Liberty Global is the overall parent company of Virgin Media Ireland. In December 2015, 
Virgin Media acquired TV3 and later, UTV Ireland in December 2016. 

The role of Virgin Media Television in 
the current pandemic
The current COVID-19 pandemic has demonstrated the important role and the critical 
service that Public Service Media Providers deliver in Ireland. Virgin Media Television is 
classified as an essential service and throughout the pandemic played a pivotal role in 
delivering up to minute news from HSE press briefings each week to the nation. Regional 
correspondents ensure that Virgin Media Television represents communities and hears from 
different perspectives and opinions across Ireland. 

Quality journalism is a necessity, not a luxury and is important for a cohesive society and 
functioning democracy. Virgin Media News understands its obligations to deliver high-
quality, innovative, fact checked news by award winning journalists that challenges the 
status quo. 

Please find Virgin Media Television’s submission attached as an Appendix to this letter. If you 
should wish to discuss any aspect of our submission or should need any clarification, please do not 
hesitate to contact us. The undersigned can be contacted by email: paul.farrell@virginmedia.ie. 

Yours faithfully

Paul Farrell 
Managing Director  
Virgin Media Television Limited
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Appendix – Virgin Media Television Submission

Introduction 

Virgin Media Television thanks the Joint 
Committee on Media, Tourism, Arts, Culture, 
Sport and the Gaeltacht for the opportunity to 
comment on the General Scheme of the Online 
Safety and Media Regulation Bill (“Bill”). 

This is an opportune time for the legislator to 
establish a framework that is fit for the digital age 
and proportionately update the current media 
legislation in order to achieve the objectives 
set by the European directive. Furthermore, the 
Scheme proposes to amend the Broadcasting Act 
and transpose the Audio Visual Media Services 
Directive as well as making provision for the 
regulation of harmful content. 

We note that while this legislation comes at an 
opportune time, when broadcasting and media 
law is in real need of update, a large number of 
outdated provisions in the Broadcasting Act remain 
in place and will not be replaced or amended. We 
address this further in section 6 below. 

The Committee is aware of the crucial role of the 
Future of Media Commission. Minister Catherine 
Martin pointed out that the Commission has a 
“remit to chart the path for the future of media 
in Ireland”. Therefore, the Commission is likely 
to have many proposals to make amending the 
Broadcasting Act. This Bill therefore should 
encompass the findings of the Future of Media 
Commission to ensure what is put in place is 
a modern piece of legislation which will serve 
the audio visual sector well into the future. For 
information we have included a copy of Virgin 
Media Television’s submission to the Future of 
Media Commission in Annex 1 to this submission. 

In the Committee’s correspondence of  
8 February 2021 the Committee specifically 
states that it welcomes observations on 

	 The application of the content levy and

	 The protection of children across online 
services and platforms. 

Both of these topics are of considerable 
importance to Virgin Media and we 
commence our submission with our 
observations on both below (see sections  
1 and 2 below). 

Our Submission also covers the following: 

	 Section 3: Head 40 – The Levy

	 Section 4: Head 69 – Advertising 

	 Section 5: Head 64 – European Works 
Quota and Head 65 – Prominence of 
European Works

	 Section 6: Amendments to the 
Broadcasting Act 2009

	 Section 7: Other – delivery platform for 
audio video media content in a digital 
age “ Saorview” remodelling 

	 Section 8: Conclusions.
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1. Content Levy – Head 76 Content Levy 
Establishment and Head 77 Content 
Levy Scheme 

Virgin Media Television is supportive of a content 
levy and would call for its implementation as 
soon as possible post the Commencement Date 
for the new legislation. Virgin Media Television is 
a key supporter of Irish content. More generally 
Virgin Media Television has made substantive 
investment in programming which has supported 
the independent production sector in Ireland (e.g. 
The Deceived, Blood, True Lives, Garda District K, 
Goggle Box and Finding Jack Charlton).

The levy must be fair and equitable, managed 
and administered under clear guidelines and 
administered in a transparent manner. Virgin Media 
Television believes the funds from any levy could 
be used to support a range of areas for example: 
media literacy; training and talent Development 
– writing, editing, sounds, digital, production etc; 
diversity and Inclusion; and content creation across 
drama, factual, documentaries and new formats 
including animation.

Virgin Media Television is concerned that Heads 
76 and Heads 77 will not come into effect until the 
Media Commission has carried out a review of the 
viability of the establishment of the content levy. 
Carrying out this review is subject to a direction from 
the Minister to the Media Commission, which could 
further delay the implementation of this measure. 

Virgin Media Television believes that these provisions 
should be operative from the commencement date 
of the legislation and any review on the viability of 
the levy should be one of the key priorities for the 
Media Commission once it has been established. 

We understand that the decision not to enact 
Heads 76 and 77 on the Commencement Date for 
the legislation, or soon thereafter is because the 
department believe the revenues this levy would 
generate will not be significant. This analysis we 
understand is based on a 2019 Indecon report. 
Virgin Media Television has serious reservations 
about this approach.

1 Irish stats (Source: Core Media Watch Away research Summer 2020)

All indications in the audio visual media industry 
indicate that the consumption of non linear 
content provided by platforms such as Netflix, 
Amazon Prime, Apple TV etc., is only set to grow 
in this digital age. The online video market is the 
fastest growing market in terms of subscriptions 
and advertising in Ireland forecast to grow by 
13.1% in 2021* (Core Media outlook 2021).

The suggestion that a levy will not yield sufficient 
revenue from the fastest growing sector in media 
is surely based on misguided data (see statistics 
below), or a desire to continue to just tax the 
indigenous media who are suffering the most. 
There are strong examples across Europe notably 
France and Germany to highlight what is possible. 

	 63% of Irish Adults 15+ have access to Netflix 
and there are between 500,000-550,000 paid 
Netflix subscriptions in Ireland. This has more 
than doubled since March 2018 (2018 Source: 
Netflix investor update). 

	 66% of Adults 18+ tried a Video On Demand 
streaming service between March and June 
2020. 18% of Adults 18+ say that since the start 
of Covid-19 their viewing habits have changed 
and will continue forward with this new habit 
in the future.

	 51% of under 30 year olds have used free 
illegal streaming services in Ireland.

	 25% of people in Ireland subscribe to both 
Netflix and Prime SVOD services and 10% 
subscribe to Netflix, Prime and Disney.1 

	 The total number of streams to Broadcast 
Players in Irish market in 2020 has increased 
+18%in 2020 vs. 2019. Note this figure is likely 
to be higher as not all broadcaster players 
included in this number. 

	 In 2019, UK viewers were consuming 4 hrs 42 
minutes of audio visual content daily across all 
platforms. 28% of this time (78 minutes) was 
spent consuming BVoD, SVoD and YouTube. 
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Adults 16-34 were consuming on average 4 hours 
13 minutes of content daily, but this audience saw 
majority of this time (54% / 2 Hours 17 minutes) 
spent on BVoD, SVoD and YouTube services with 
Linear TV accounting for 35% of the video day. 
(BVoD accounting for 10% of all viewing daily, 17% 
to SVoD and 27% (69 minutes daily to YouTube). 
Source: 2019, BARB / comScore / Broadcaster 
stream data / IPA Touchpoints 2019 / Rentrak

	 In Q1 2020, 15 Million homes (53%) subscribed 
to one of the three main SVOD services, 
Netflix, Amazon Prime or NOW. Netflix alone 
had 13 Million homes subscribing (46%). This 
was in growth of 13% YonY. Amazon Prime 
subscriptions grew +32% YonY.

	 UK experienced exponential growth in time 
spent viewing SVOD services during Covid-19. 
Viewers of Netflix, Amazon Prime Video and 
Disney+ were watching on average 1 hour 11 
minutes a day on these services in April 2020, 
growth of 37 minutes daily vs. 2019. Young 
adults aged 16-34 watched these services for 
two hours a day on average (almost doubling 
YonY). As lockdown measures eased, SVOD 
services, BVoD and YouTube viewing retained 
much of its lockdown uplift, unlike Linear TV 
where initial growth receded. This re-enforces 
the long term shift in viewers behaviour.2 

The global video on demand market is projected 
to reach $159.62 billion in 2027.3 

Other Member States have already taken 
measures to ensure audio visual services pay a 
content levy. In Germany where providers have 
a net revenue in excess of €500,000 they are 
required to pay an annual level amounting to 1.8% 
of annual revenues up to €20 million and a levy of 
2.5% of annual revenues for revenues exceeding 
€20 million.4 

2 Ofcom Media Nations 2020 Report (unless specified as other)
3 Video On Demand Market Size, Regional Analysis & Growth [2027] (fortunebusinessinsights.com)
4 Netflix finally agrees to contribute to Germany’s national film fund | News | Screen (screendaily.com)
5 France wants Netflix to invest 25% of revenue in local content | The Guardian

In France the government is pushing Netflix to 
contribute 25% of its revenue in local content.5 

There has been huge changes to the media 
landscape in Ireland in the last five years alone 
this has been to the detriment of Irish public 
service broadcasters and Irish producers of 
content. The government has an opportunity 
to change this imbalance by creating a content 
levy which should be put in place as soon as 
possible after the Commencement Date of the 
new legislation. The experiences of other Member 
States shows that this can be done. 

The global video on 
demand market is 
projected to reach 
$159.62 billion in 2027.
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2. Part 4 - Protection of children across 
online services and platforms 

Virgin Media Television is supportive of the 
following Heads in the Bill

	 Head 49A – Categories of harmful on line 
content

	 Head 49B – Provision for further categories of 
harmful online content

	 Head 49C – Definition of age inappropriate 
online content 

Virgin Media already does a lot of work in this 
area through our membership of the Hotline.ie.

We’re also very proud to have been the first major 
Internet Service Provider to sign a Memorandum 
of Understanding with An Garda Síochána6. 
Under the Blocking Initiative7 the Garda National 
Protective Services Bureau [GNPSB] provides each 
Internet Service Provider with an updated list of 
suspect domain names, helping to ensure safe and 
responsible use of online technology.

Protection of children online has always been a 
key concern for Virgin Media and because of that 
we launched parental controls and continue to 
explore further protections that can be provided to 
parents as tools to protect their children online.

	 Parental Controls: enables device-level 
parental controls to help protect your family 
online. Virgin Media’s award-winning home 
broadband enables users to restrict access 
to thousands of websites that may contain 
age-inappropriate content. https://www.
virginmedia.ie/broadband/learn-about-
broadband/parentalcontrols/

6 https://www.garda.ie/en/about-us/our-departments/office-of-corporate-communications/press-releases/2014/
november/an-garda-siochana-sign-mou-with-upc-on-the-restriction-of-child-sexual-abuse-material-online.html

7 https://www.garda.ie/en/about-us/our-departments/office-of-corporate-communications/press-releases/2020/
february/internet-sites-containing-child-abuse-material-to-be-blocked-10th-february-2020.html

	 Online Armour: Virgin Media has teamed up 
with award-winning security experts F-Secure 
to protect up to 15 of your family’s devices 
for free for 3 months and just €4 month 
thereafter. You can shop online, watch videos, 
listen to music and keep in touch with family 
and friends, safe in the knowledge that Virgin 
Media’s Online Armour is helping to protect 
you across all your devices, all the time. 
https://www.virginmedia.ie/onlinearmour/

	 Free Internet Safety Training: Virgin Media 
is delighted to sponsor The National Parents 
Council Primary (NPC) free internet safety 
training, available for parents right across 
Ireland. Check out https://www.npc.ie/region 
for more info. 

	 Our Parent Company Liberty Global is a 
founding member of the EU Safer Internet 
Alliance, coordinated by the European 
Commission.

	 Liberty Global has their own toolkit for 
parents, kids and others to use. See: https://
www.libertyglobal.com/stories/esafety-
toolkits/ which has been downloaded over 2 
million times.

	 Liberty Global is also a founding stakeholder 
of the eSafety Label; which is a Europe-wide 
accreditation and support service for schools/
teachers around online safety - to date we have 
9,202 schools accessing the information, over 
17,000 users residing in 62 different countries 
(https://www.esafetylabel.eu/home). Liberty 
Global also works alongside EUN Schoolnet 
(http://www.eun.org/) on the development 
of our tools and contribute annually to 
The Better Internet for Kids (https://www.
betterinternetforkids.eu/) and Safer Internet 
Day. (https://www.saferinternetday.org/).
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Head 56 – Designation of relevant  
online services

Head 56 causes Virgin Media very significant 
concerns as it specifically seeks to include 
internet service providers as a relevant online 
service. The intention behind Part 4 and the 
genesis for a form of regulation of online content 
is principally to regulate online user generated 
services and video sharing platforms rather than 
internet service providers. 

Any extension of this regulatory framework to 
internet service provider goes against the mere 
conduit limited liability regime that applies to 
Internet Service Providers. Virgin Media does not 
support any measures that would undermine the 
general prohibition on monitoring of internet traffic. 

It is important for the Committee to understand 
that providers of broadband such as Virgin 
Media provide what is a “pipe” to customers to 
allow them to send traffic. Virgin Media does not 
host content. We understand that the hosting of 
content was a key consideration when including 
ISPs in this provision. This is a misconception 
of how ISPs work in practice. To provide the 
Committee with an explanation of what an ISP 
does, please find below more information which 
we hope is helpful to the Committee. 

1. Internet Service Providers provide a DNS 
(Domain Name System) service to end-users 
as part of their internet access service. The 
purpose of the DNS is to associate information 
(for example the location of particular 
resources, computers, etc) with domain 
names. The DNS is therefore an essential 
component of the internet, as it links different 
computer locations and users with each other 
in a structured way, at a global scale. 

2. An Internet Service Provider (ISP) provides 
its customers access to a DNS as part of 
the standard configuration of the service. 
However, using this ISP-provided DNS 
solution is not mandatory for end-users. The 
choice of DNS “resolver” can be with the 
customer, or by various third-party apps and 
services, which force the DNS queries to use 
a particular service. 

3. As an example, we understand Spotify forces 
queries from its mobile and desktop apps to 
its own DNS, irrespective of end-user choice 
(or default ISP settings). They choose to use 
their own DNS resolver to prevent users from 
using ad blocking technology and potentially 
circumventing its paywall. 

4. The free and open internet has been and 
continues to be indispensable in today’s 
democracies and in supporting new innovative 
businesses. ISPs are by nature a conduit of 
internet traffic. They lack editorial oversight 
and monitoring traffic would be nearly 
impossible due to exponentially growing data 
volumes and the increasing use of encryption 
and also undesirable. Net neutrality 
regulations reinforce this role by requiring ISPs 
to treat all traffic equally. It is for this reason 
that they are subject to a special liability 
regime to ensure they cannot be held directly 
liable for the acts of their users. 

5. Practices such as DNS-poisoning (resulting in 
the end-user not being able to reach a certain 
domain name) and/or redirection (whereby 
the end-user would see a different webpage, 
for example an announcement from public 
authorities) are therefore only implemented 
on the basis of a legal obligation (e.g. court 
order, etc.). However, the effectiveness of such 
measures should not be overestimated: 

6. The blocking of content does not – at all – 
mean that the associated content or domain 
is ‘removed from the internet’. Content 
removal can only be done by the hosting 
party. An ISP can only block access of its 
customers to a particular domain name, i.e. 
so that its customers are not able to see the 
entire website. 

7. Secondly, blocking does not mean that an ISPs 
customers can no longer access the content 
concerned. Blocking for ISPs is completely 
ineffective and easily circumvented. 

8. Customers could access that very same 
content/website, if it is available via a 
different domain name for example. 
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9. Intervention at an ISP level is highly 
inefficient and is easily circumvented and 
does not address the root cause, ie. where 
the data is hosted. 

10. Since the incorporation of DNS queries into 
HTTPS or TLS means a shift to protocols 
which are encrypted by default and thus are 
no longer directed to – or even visible to – 
ISPs, traditional DNS-based blocking by ISPs 
will rapidly lose effectiveness. 

11. Intercepting and blocking encrypted DNS 
queries will effectively require ISPs to break 
the encryption of all traffic (as DNS queries 
will no longer be identifiable as such), placing 
the secrecy of communication at risk and 
undermining the confidence and trust end-
users have in our services. As over 90% 
of traffic on the internet is encrypted any 
requirements to block/remove content as 
“harmful” would require that ISP to look at all 
traffic on their network to see if it contains 
this “harmful” content. This would require 
the decrypting of all data. The end of privacy 
as we know it today, the end of the “mere 
conduit” concept and the end of trust for 
consumers in the internet. 

12. Moral considerations aside, given the traffic 
volumes concerned and the demand for high 
speed, low latency connections by end-users, 
account should be taken of the fact that such 
decryption, inspection and blocking requires 
substantial resources and will definitely have 
an impact on end-user experience. 

We have attached in Annex 2 to this submission 
a diagram which illustrates why those hosting 
content (user generated content platforms and 
video sharing platforms) should be in scope. 
The effect being more proportionate, targeted, 
not easily circumvented and not having drastic 
consequences for internet traffic today (i.e, 
decryption of encrypted traffic, ongoing 
monitoring of traffic, contrary to mere conduit and 
limited liability regime for ISPs and in complete 
disregard of privacy laws). 

Any measures aimed at the removal of illegal or 
harmful content should be aimed at removing 
content at its source (i.e, directed at the content 
platform itself/ where it is hosted), and should 
not go beyond what is absolutely necessary or 
proportionate. 

The free and open internet continues to be 
indispensable in today’s democracies and in 
supporting new innovative businesses. It is 
crucially important in the current COVID 19 
pandemic as many people work from home and 
rely on their internet service provider to provide 
them with service. ISPs are by nature a conduit 
of internet traffic – they lack editorial oversight 
and monitoring traffic would be nearly impossible 
due to exponentially growing data volumes and 
the increasing use of encryption. Net neutrality 
regulations reinforce this role by requiring ISPs 
to treat all traffic equally. It is for this reason that 
they are subject to a special liability regime – to 
ensure they cannot be held directly liable for the 
acts of their users. 

We note that Head 56 does make reference to 
services not captured by other regulatory regimes 
as not being captured by Head 56, but we are 
concerned that the draft then specifically goes 
on to mention ISPs. This could lead to a scenario 
where ISPs are regulated by both ComReg and the 
Media Commission. We do not believe this is the 
intention and think that the draft should clarify the 
position and exclude ISPs. It is also premature for 
the Department of Media, Tourism, Arts, Culture, 
Sports and the Gaeltacht to attempt to expand 
upon the scope of the Audiovisual Media Services 
Directive and introduce Irish specific legislation 
in the manner that is being contemplated. This 
will likely have many consequences for the 
reasons specified above. Further this exact issue 
is currently the subject of the Digital Services Act. 
Under the draft Digital Services Act it is likely that 
ISPs will continue to have a ‘mere conduit’ position 
(with some ancillary obligations). 
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3. Head 40 – Levy

It is important that the levy imposed on regulated 
entities is fair and transparent with all regulated 
having to pay their fair share. All relevant entities 
who are regulated by the Media Commission 
should be liable and responsible for paying the 
required levy to fund the work of the Commission. 
There needs to be a much more transparent and 
up to date understanding of how the regulated 
players operate in the market and generate 
revenues. To ignore this would further compound 
the distortion that already exists between licenced 
broadcasters and digital players, in terms of levies, 
revenue generation and advertising standards and 
regulations. VOD players are growing revenues by 
13% per annum in other markets while traditional 
broadcasters are in decline, to impose a levy only 
on the traditional broadcasters further compounds 
the imbalance.

Virgin Media Television currently pays a levy to the 
Broadcasting Authority of Ireland (“BAI”). Virgin 
Media Television should not be penalised by the 
establishment of a new levy. Funds already paid 
to the BAI to fund an existing annual levy should 
be transferred to the new Commission with the 
Head 40 levy then being adjusted appropriately 
for Virgin Media Television for the remainder 
of that year. Consideration must also be given 
to who these regulated entities are. It will be a 
disproportionate result if Virgin Media Television, 
TG4 and RTÉ are the entities in the main who fund 
the Commission when many other entities should 
come into scope as outlined above.

Virgin Media Television pays its levy based on its 
advertising income, and given the growth of online 
video advertising which is forecast to surpass 
traditional TV advertising in 2022, the Commission 
needs to have a better understanding of the OTT/
VOD player’s revenue models to apply the required 
levy appropriately. 

The ability to apply a levy based on the European 
Works requirement of the directive, is something 
other jurisdictions have managed to find a way to 
transpose locally and apply to the relevant OTT/
VOD players in their markets. We would strongly 
urge that the department finds a way to ensure 
this is applied to support the broader industry 
locally in the creation and presentation of Irish 
works on their respective platforms. It would be 
too easy to say this isn’t possible and just ignore 
the opportunity to provide the much needed and 
intended support the legislation can offer to Irish 
content producers, creators and actors. 

It is important that 
the levy imposed on 
regulated entities is 
fair and transparent 
with all regulated 
having to pay their 
fair share.
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4. Head 69 - Advertising 

It is unclear how the provisions of Head 69 
will work with existing rules under the BAI’s 
Code on Commercial Communications. Virgin 
Media Television has to follow strict guidelines 
in respect of any advertising or sponsorship 
campaigns that are included in our free-to-air 
channels. In addition, Virgin Media Television has 
to comply with specific minutage requirements 
on advertising. 

Virgin Media Television believes greater clarity 
is required in the Bill so that in a world where 
advertising revenues are in decline and under 
sustained pressure, there should be a relaxing of 
the minutage rules particularly for those that are 
solely dependent on this source of income and the 
legislation should make this clear . 

The current position in relation to advertising 
minuteage and the additional allocation to 
Virgin Media Television as a result of historic 
engagements needs to be retained, to avoid further 
distortion in the broadcast advertising market from 
the State funded provider. Equally we would call on 
the advertising regulations to be balanced between 
radio and television in terms of the treatment of 
advertising and sponsorship regulations as they 
relate to current affairs content. 

There needs to be parity and equity in the rules 
that relate to advertising across traditional media 
and digital media. There is a distinct imbalance 
and distortion in the market being perpetuated 
by this inequity which while challenging needs 
to be addressed and this should be done by the 
legislator under this Head 69

5. Head 64 – European Works quota 
Head 65 – Prominence of European 
Works

Head 64

Virgin Media Television welcomes the requirement 
that on demand audio visual media services shall 
ensure that a minimum of 30% of the works in their 
catalogues should qualify as European Works.

Virgin Media believes this classification for 
European Works, should also have a requirement 
to include a provision specifically for Irish Works. 
In France as previously mentioned the French 
government wants to require Netflix to invest 25% 
of its revenues in local content. 

While we acknowledge there are challenges 
in the designation and application of the 
European Works definition. All possible efforts 
and endeavours need to be done to support the 
local Irish audiovisual sector in making sure that 
definition supports Irish originated and created 
content to get the benefit of what the legislation 
was designed to do. Ireland’s primary use of 
English should not be an easy way out to avoid 
supporting Irish created content. 

Head 65

These measures should be fairly and transparently 
implemented in the Online Safety and Media 
Regulation Bill with prominence for European 
Works across newer platforms being a key focus 
area so that European Works (particularly Irish 
ones) do not get lost in the discovery tools that 
these newer platforms use. It is recognised by 
both the Broadcasting Authority of Ireland and 
the Department that the prominence provisions 
in Section 74 of the Broadcasting Act are simply 
out of date and do not work in today’s world of 
connected TV’s, TV apps and non linear platforms. 
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Virgin Media Television therefore urgently calls 
on the Committee to give serious consideration to 
further amendments that should be covered under 
Heads 64 and 65, as failure to amend section 74 of 
the Broadcasting Act 2009 will have serious and 
detrimental consequences for the Irish audio visual 
sector in particular public service broadcasters 
such as Virgin Media Television. These 
amendments require a full and comprehensive 
understanding of how the platforms present and 
facilitate users to find and discover content. This is 
driven by commercial and behavioural algorithms 
that can seamlessly ignore and bury content that 
doesn’t deliver the required commercial outcome. 
With the pace of change and evolution of digital 
content delivery the monitoring and enforcement 
of prominence and discovery obligations will 
require resourcing within the commission.

These amendments 
require a full and 
comprehensive 
understanding of 
how the platforms 
present and facilitate 
users to find and 
discover content.

6. Amendments to the Broadcasting  
Act 2009

The Committee will be aware of the work being 
done by the Future of Media Commission as it looks 
at the Future of public service broadcasting. The 
Commission likely will have many proposals to make 
amending the Broadcasting Act. This Bill therefore 
should encompass the findings of the Future of Media 
Commission to ensure what is put in place is a modern 
piece of legislation which will serve the audio visual 
sector well into the future. In particular sections of the 
Broadcasting Act that should be addressed in the Bill 
include a revision of 

Sections 70 and 71: Licensing 

Currently all PSBs must apply for a Section 70 or 71 
licence through the Contract Awards Committee 
including variances of the channels such as +1 or 
otherwise. We understand it is RTÉ’s position that 
they are not currently subject to this process and are 
free to launch new channels and enforce the must 
carry obligations to ensure carriage of same. It is our 
position that all PSB channels should be subject to the 
same criteria for licence applications and extensions.

The current legislative framework provides that an 
entity such as Virgin Media Television has to apply 
for a Section 70 licence (with the accompanying 
PSB obligations), while there is no similar licensing 
requirement on RTÉ. This raises questions over the 
“transparency” of licensing in the broadcasting sector. 
While it is clear what PSB obligations a Section 70 
licensee has to meet, it is unclear whether the same 
obligations apply to a RTE. 

Under the current framework Section 70 licence has 
a term of 10 years, renewable for a further 5 years. 
Virgin Media requests that the terms of Section 70 
licences are reviewed. In other sectors (e.g. mobile 
spectrum licences), licence terms are longer (e.g. 
15 years and sometimes longer). The broadcasting 
sector is capital intensive, both in terms of network 
investment and acquisition/commissioning of content. 
A 5 year renewable term (which Virgin Media 
Television is currently operating under for its Section 
70 licence) does not act as an incentive to licence 
holders to invest and reduces a broadcaster’s ability to 
get an appropriate return on any investment made.
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Section 74 – Electronic Programme Guide

The Broadcasting Act makes provisions for 
prominence of public service broadcasters in 
EPGs whereby PSBs should get prominence at 
the top of an electronic programme guide. With 
the technological advances that have taken 
place particularly with newer platforms and the 
increase in non-linear content this provision is 
redundant. As mentioned in section 5 above, 
giving prominence to Irish content is crucial to 
avoid serious and detrimental consequences for 
the audio visual media sector, in particular public 
service broadcasters. 

Section 74 should be repealed in its entirety 
and rewritten so that prominence for public 
service providers is provided for in these newer 
platforms similar to Head 65 of the Bill which 
gives prominence to European Works. Head 
65 could repeal section 74 in its entirety and 
make separate provision for public service 
broadcasters to ensure prominence of their works 
/channels (circa 30%) on newer platforms with 
different methods of discovery and algorithms 
for arriving at Irish content. The requirement to 
apply a robust and comprehensive definition on 
digital platforms to protect prominence but more 
importantly discovery within their algorithmic 
models is essential.

7. Other - Delivery platform for the Irish 
public service sector

While not provided for in the legislation Virgin 
Media Television believes strongly (as the 
Committee will see evidenced by the statistics 
we have provided at section 2 above) that the 
government must provide for an independent, 
publicly owned platform to support the significant 
delivery requirements for delivery of both linear 
and non-linear public service media into the future 
in this new digital age. 

While Saorview currently provides a platform for 
delivery of public service media it does so with 
the aims of RTÉ in mind and has been found by 
ComReg to have the ability to discriminate in 
favour of RTÉ. 

Saorview’s governance model is one where it is 
owned by RTÉ, and trading as 2rn, its focus and 
priorities are those of RTÉ and not other public 
service providers, therefore it does not serve the 
greater interests of public service media in Ireland. 

App providers such as “Netflix”, Amazon Prime and 
Disney + play a significant role in the consumption 
of content in Ireland today. The model for 
consumption of content has therefore changed 
with consumers looking to combine a free model 
for their public service media with these “Over 
the Top” (OTT) streaming app providers where 
they can get specific genres of premium media. 
This change in consumption represents a “digital 
opportunity” for Ireland which is not addressed by 
the current Saorview governance model. It would 
be unfortunate not to explore this opportunity at 
this time with this new legislation.

This opportunity was recognised in the UK by the 
creation of the Freeview and Freesat platforms 
neither of which are owned by one public service 
broadcaster. Recognising the widespread benefit 
that they bring, these two independent platforms 
have recently announced plans to merge to create 
an ever better independent platform for free TV in 
the UK. 
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By contrast, in Ireland, the role of one platform 
being owned by one entity who uses the platform 
for its own benefit seems to be very much at 
odds with a model which works well in the UK. 
In that jurisdiction independent platforms were 
created with a corporate governance structure 
not dependent on one entity. Instead they work to 
the benefit of all entities and not for the benefit 
of one. 

The recent merger announcement in the UK proves 
the benefits of taking what are two independent 
platforms in the UK and making one independent 
platform to ultimately ensure the end consumer 
has the benefit of a diverse range of high quality 
Free TV services. 

ComReg has identified RTÉ as having 
significant market power in its Market Review of 
Broadcasting Transmission Services in Ireland and 
states as follows: 

“ComReg is of the preliminary view that 2rn 
and RTÉ has the ability and incentive to engage 
in exploitative and exclusionary behaviours 
in Market A and Market B respectively to the 
detriment of downstream competition and 
consequently negatively impact the diversity 
and breath of programme services available to 
end users in downstream retail markets. These 
include issues associated with the potential 
for constructive or actual denial of access, 
discrimination and pricing concerns.”8 

Virgin Media Television supports this view because 
of our first hand experience of channel carriage 
arrangements on Saorview. This is a platform that 
is not dynamic, where making changes is slow and 
costly, with limited transparency around decision 
making and which appears to prioritise the 
interests of RTÉ over other third parties.

8 Market Review, Broadcasting Transmission Services in Ireland ComReg 20/31 Competition and SMP Assessment 
paragraph 1.40

9 Case IE/2021/2293: Wholesale market for broadcasting transmission services in Ireland Commission comments 
pursuant to Article 32(3) of Directive (EU) 2018/1972

By way of illustration despite High Definition 
(HD) now being a standard technology for the 
transmission of digital television, Virgin Media 
Television’s services remain in SD on Saorview 
platform. The costs associated with adding our 
channels in HD are prohibitive. 

This is against a backdrop where RTÉ’s own 
services are in HD on Saorview, while RTÉ may 
be able to afford this cost, businesses like Virgin 
Media Television simply cannot. The quality of 
Virgin Media Television’s channels is therefore 
significantly disadvantaged when compared to 
those of Saorview’s ultimate owner RTÉ. 

Issues also arise around the process for the 
addition of new services to the platform such as 
an app for example. There is no clarity around the 
process for adding new services for example apps. 
A further concern arises around the Saorview 
platform itself. Does it support the most up to date 
digital technologies and infrastructure required 
for the most efficient and highest standard free TV 
services for the future? It does not in our opinion. 
In its current guise Saorview fails to achieve its 
full potential where in a world of connected apps 
and public service media, it could achieve so much 
more for the benefit of all public service media 
and not just RTÉ.

To note on 12 February 2021 in response to 
ComReg’s notification of wholesale broadcasting 
markets in Ireland to it, the European Commission 
identified its concerns directly around the Irish 
model and specifically calls out the fact that the 
current set up serves to entrench the monopoly 
position of RTÉ:

“In this regard, the Commission notes that, by way 
of demanding a national or quasi-national network 
coverage combined with use of the terrestrial 
network, the licensing regime in Ireland (i.e. the 
fact that the incumbent is mandated to establish, 
maintain and operate a national TV broadcasting 
service) constitutes a legal barrier to market entry 
and entrenches the monopoly position of RTÉ.”9 
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Opportunity for Ireland 

Virgin Media Television proposes that the 
Government should review the current Saorview 
legislative framework so that Saorview is 
transformed into an “independent hub” for public 
service media in Ireland. This “Eirbox” concept 
needs to focus more on the future distribution 
of content through IP, Smart TVs, and other 
streaming platforms. With the continued roll out 
of the National Broadband Plan the availability 
of good broadband will enable the take up of IP 
content over the existing “Saorview box model.”

Our recommendation is that Saorview is 
reconstituted to a new operating model 
representing all public service media and enabling 
fair access for indigenous media organisations 
onto a national platform. To ensure Saorview is 
fit for purpose and doesn’t become redundant in 
under 5 years. This new model requires a change 
in the corporate structure and governance that 
is currently in place for Saorview. It must be 
completely overhauled, to ensure it becomes an 
independent entity serving the needs of all parties 
on its platform. 

Today a brief look at the finances of 2rn/
Saorview in the RTÉ accounts suggests there is 
a strong dividend being repaid to RTÉ each year 
(circa €10m), with little or no investment going 
into the Saorview platform to keep up with the 
changing needs of views and pace of technology, 
rather debt/internal loans owed to 2rn/Saorview 
stood at €90m in the latest RTE accounts. To 
keep up with the trends we see in the audio visual 
sector investment in the platform needs to take 
place. This is an opportune time to legislate for 
this new model. It would enable the Saorview 
platform to increase its digital capabilities/
infrastructure so that it can support digital linear 
and non-linear capabilities. 

This new model would be an “independent hub”, 
a dynamic platform adding real value for public 
service media in Ireland, with added economic 
benefits for the wider public service media industry 
from content creation right through to delivery. The 
number of companies and jobs such an initiative 
could support has to be considered with the 
ultimate being economic benefits for Ireland. 

The new legislation should make provision for 
this new delivery model. The new legislation 
will need to provide for a complete reframing of 
the corporate governance framework currently 
in place for Saorview, so that it could be an 
independent platform supporting the future needs 
of Irish content. It would provide sustainable 
and independence of public service free media 
to ensure it plays a central role in the future of 
media in Ireland. The “Eirbox” would support the 
development of more local media content and 
offer a platform for archive content, educational 
content and archives from Screen Ireland, Irish 
Film Institute to name a few.

This draft legislation should look at how an 
“independent hub” as described above can 
be created. This independent digital platform 
will serve to create a content delivery hub for 
public service media in Ireland. This hub could 
be delivered through investment in Saorview 
subject to a change in corporate structure and 
governance to ensure that what is created is an 
“independent hub” and not an enhancement of the 
existing legacy status quo. 

Changes such as those described here (legislative 
change) with investment would allow the platform 
to reach its full potential and would result in it 
operating for the benefit of all involved in the 
public service media industry from content 
creation, to increased benefits for rights holders 
who will see their content presented to a wider 
audience because of this enhanced delivery 
platform. The ultimate beneficiary will be society, 
the economy and media plurality in Ireland.
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8. Conclusions 

Virgin Media Television asks the Commission to 
consider our Submission. 

We believe strongly that Heads 75 and 76 should 
come into effect on the Commencement Date of 
the new legislation. Now is an opportune time 
to create a content levy for the benefit of the 
audio visual sector. Waiting will have serious 
consequences. 

Heads 64 and 65 must look at how Irish content is 
promoted and how due prominence can be given to 
Irish content in the world of new platforms where 
the traditional linear model no longer works. The 
requirement to apply a robust and comprehensive 
definition on digital platforms to protect 
prominence but more importantly discovery within 
their algorithmic models is essential.

The inclusion of ISPs at Head 56 must be 
revisited as their inclusion will have significant 
consequences for the “mere conduit” position of 
ISPs, the limited liability framework and could 
create an end to privacy as we know it today 
undermining consumer confidence in the internet. 

We would also ask the Committee to look at the 
current national delivery platform for content in 
Ireland “Saorview”. This is an outdated platform 
that serves the interest of one party over others 
and does not work in the new digital age. 
Saorview needs to be remodelled so that it works 
for Irish content and not just RTE. 

Finally with this new legislation government has 
an opportunity to modernise Irish broadcasting 
law, so that it is fit for purpose in the digital age. 
We call on government to make every effort to 
ensure this happens. 

The Scheme raises many important issues and 
we would suggest that an open consultation 
should take place to ensure changes such as the 
ones identified by Virgin Media Television in this 
submission will be captured in the new modern 
legislation. 

Virgin Media is available to discuss any aspect of 
our Submission with the Committee at any stage.
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Annex 1 
Virgin Media Submission to Future  
of Media Commission

Introduction
Virgin Media Television welcomes the establishment of the Future of Media Commission 
and has long called for a structured conversation on the future of broadcasting. This 
Commission is that, and more. We welcome the opportunity to make this submission 
and hope that it will be the premise for deeper engagement with the Commission. 

Who we are
Virgin Media Television is Ireland’s leading 
independent, national, commercial public service 
broadcaster, operating under the provisions of 
Sections 70 and 71 of the Broadcasting Act, and our 
revenues and funding are sourced commercially on 
a competitive market basis.

We are a division of Virgin Media Ireland which 
employs 1,000 people and is Ireland’s leading cable 
TV provider, the largest national provider of high-
speed broadband services and a leading provider of 
mobile services nationwide.

Virgin Media Television is a major investor in 
creativity and choice in Ireland. This is characterised 
through our investment in content and programming 
and our multi-tiered digital platforms to suit life and 
living in Ireland today. 

In 2020, we invested over €100 million in our content 
and programming – right across our operations 
(broadcast/cable), including our channels Virgin 
Media One, Two and Three, and Virgin Media Sport. 

We sponsor the Virgin Media Dublin International 
Film Festival and also recently announced a national 
short film competition with a prize fund of €150,000 
in conjunction with Screen Ireland.

Virgin Media Television plays a major part of plurality 
in Irish media, essential for our public conversation 
- keeping the nation informed through trusted news 
and current affairs programmes, as well as drama, 
entertainment and sport.

We have developed a very effective and successful 
partnership model to support the broader ecosystem 
that creates, develops, produces and distributes 
Irish content and in particular, drama. For example, 
the recent success of Irish productions including 
Blood, The Deceived, and real-life documentary 
The Guards: Inside the K which have gone on to be 
recognised internationally and distributed globally.

Our company
Liberty Global is the overall parent company of Virgin Media Ireland.

In December 2015, Virgin Media acquired TV3 and later, UTV Ireland in December 2016. Since these 
acquisitions, Virgin Media Television has invested significantly in infrastructure, upgrading our studio 
facilities and transmission network to full HD, together with new digital technologies and general 
investment in our overall working and operating environment. Virgin Media Television’s financial position 
has also been stabilised as a lean, well managed and commercially successful operation.

PAGE 17THE GENERAL SCHEME OF THE ONLINE SAFETY AND MEDIA REGULATION BILL



Effects of the Current Pandemic

With regard to the current pandemic, while Virgin 
Media Television’s primary focus is always on 
the safety of our staff and the communities we 
serve, we have worked tirelessly to maintain all 
our local programmes and shows on air, as well 
as continuing to inform the public and support 
the Government with coverage of announcements 
and live press conferences. This in our view is 
essential public service broadcasting especially 
in keeping people updated with essential 
information and also entertained through the 
current very difficult period. 

Indicatively, since the start of the Covid-19 crisis, 
3.6 million people have tuned into Virgin Media 
News and Current Affairs. 

Viewing figures for our News at 12.30pm are up 
41% year on year. News at 5.30pm increased its 
audience by 48% and viewership of our 8.00pm 
news bulletin increased by 30%.

Virgin Media Television produced more live Irish 
content from our studios throughout each day 
- from Ireland AM, Elaine and The Six O’Clock 
show to The Tonight Show, which all provide 
public service content - staying the course 
through these trying times and supporting 
communities, charities, businesses and families 
all across the country. 

The Tonight Show continues to bring leading 
current affairs coverage to our viewers 
nationwide, in addition to all of our other 
programming.

The Department of Health’s Public Opinion 
Tracking Research conducted by Amárach 
Research found in November (2020) that 44% 
of the population were getting their news and 
information through Virgin Media Television, 
while reaching a much younger audience than 
other broadcasters in Ireland.

Virgin Media Television provides a public service 
as mandated by our licence and we must do 
that in the context of managing our business 
as efficiently as possible. Like many other 
organisations during the current crisis, we had to 
re-invent the wheel to ensure continuity and job 
security, while simultaneously delivering a radical 
increase in programming and output. 

We also set out to support our communities and 
businesses as much as possible through our €1m 
#BackingBusiness and #BackingLocal initiatives 
where we have promoted over 200 Irish SMEs 
across our platforms in recent months.

The COVID-19 crisis has had a widespread and 
severe impact on the arts and entertainment 
sector. In line with the restrictions within the 
economy to stop the spread of COVID-19, many 
normally televised public, cultural and sporting 
events were cancelled. The supply of new TV 
content was limited, pending the resumption of 
production across some formats, including soaps, 
dramas, new TV series, game shows and variety 
programming. 

Market conditions in the media sector 
deteriorated very considerably throughout 2020, 
including a major slump in advertising revenues. 
This impacted severely on the broadcasting 
sector including Virgin Media Television. However 
thankfully we are now seeing improvements in 
this regard.

The generally poor market circumstances also 
compounded an ongoing negative trend for the 
Irish media sector where a growing volume of 
advertising is increasingly being diverted from 
traditional media towards online platforms 
including social and sharing media. 

With Google and Facebook heading towards a 
50% share of the total advertising market in 2021, 
the sustainability of trusted local indigenous 
media has never been more under threat. The 
current joint funding model of advertising and 
licence fees has contributed significantly to this 
instability. A transparent funding model - solely 
aimed at supporting and developing public 
service content - will be much more effective and 
focussed. The removal of the conflicts of chasing 
commercial revenue while trying to fulfil public 
service content obligations will enable a much 
more robust and effective model into the future.
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Our policy perspective 

The Future of Media Commission requested consultees to provide inputs across three broad headings 
and we provide an overall viewpoint under each heading within our own area of scope:

Overall, Virgin Media Television 
brings to the Commission two 
fundamental points (below):

	 There must be a levelling of the playing 
field for those that produce and deliver 
public service content, with very clear 
definitions and guidelines to what 
is public service content and how 
it should be funded. This definition 
should also encompass an open and 
contestable model so all indigenous 
media organisations are in a position to 
understand what the key performance 
criteria are. There is a robust and 
sustainable ecosystem that supports 
the creation and distribution of public 
service content, this has the chance to 
flourish and grow under a new funding 
model.

	 Virgin Media Television believes it is 
essential that public funds should be 
transparently used to support public 
service content only, regardless of 
whether the recipient is a Public Service 
Media Organisation or a Public Service 
Content Provider. The dual model that 
is currently in place only serves to 
accelerate the loss in focus, creativity 
and collaboration that will ultimately be 
required to allow the sector and local 
content to flourish.

	 The alternative is a continuing waste 
of increasingly scarce resources to 
cross subsidise purely commercial 
broadcasting, in a way that inflates 
the cost of production for all, while 
further diminishing resources that 
should be focused on the core remit of 
news, investigative journalism, culture, 
children and education. 

1. How should Government develop 
and support the concept and role of 
public service media and what should 
its role in relation to public service 
content in the wider media be? 

The State has a deeply vested interest in a robust, 
authoritative and competitive media landscape. It 
is essential for plurality of conversation, diversity 
of voices and factual reliability. This is especially 
so in an age of rapidly multiplying sources of 
information. In parallel, technology is developing 
exponentially. Print, radio and television may still 
be distinct, but there is increasing convergence 
across all platforms. 

What all three media segments above have in 
common is that they produce content and they 
are accountable for the accuracy of what they 
produce. That accountability is real under Irish 
Law. 

As a licensed broadcaster, Virgin Media Television 
is subject to the oversight of the Broadcasting 
Authority of Ireland (BAI) and the Courts for the 
content we broadcast. We must meet robust 
criteria to have and to hold our licence, which is 
as it should be. 

In contrast, free from the cost of producing 
content, or producing content where there is no 
obligation to produce public service content, 
online platforms are asphyxiating print, radio and 
television in Ireland. 

This matters because if, in hindsight, authoritative 
news and investigative reporting, in all its 
cadences, carrying in print and on-air our own 
national conversation, as well as covering our 
sport and culture, is a ‘sunset industry’, then the 
centenary of the State will be marked by the 
loss of the essential capacity for a functioning 
democracy. 

The seriousness and urgency of the issue is not 
hyperbole. 
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Fake news, and social media which simultaneously 
strip-mines the content of print, radio and 
television, while subventing their own offering from 
our cost base, is coarsening and undermining the 
public conversation. At a basic level, the State has 
an imperative interest in ensuring authoritative 
public service broadcasting services that are 
trusted sources of news and information, that 
promote investigative journalism and that reflect 
our culture, and our way of life including the Irish 
language. 

Virgin Media Television welcomes the Taoiseach’s 
recent comments stating he would like to see a 
ring-fenced fund for investigative journalism as 
part of the State’s plans for providing financial 
support to the media sector. 

Events globally, including in Europe demonstrate 
this necessity. Ireland is close to a tipping point, 
after which there will be a real diminishment of 
public service content, and of print. This will bring 
real consequences for our capacity and culture as 
a country. 

Within this national context of a global issue, 
is another specifically Irish issue. It relates to 
government funds, how those funds are levied and 
collected, and having been collected how they 
are disbursed to support public service content in 
broadcasting, and perhaps in the future, in print too. 

What is certain, is that in an ever-changing, 
diversifying environment, demands to support 
public service content will always outstrip the 
supply of available public support. 

The architecture of Irish broadcasting currently is 
mid-twentieth century with add-ons. The arrival 
of local radio, new national radio stations and 
ourselves as a national television station created 
wider choice and greater diversity. A moment 
of optimum plurality was quickly undermined, 
however, first by the economic crash of 2008 
and simultaneously by a completely transformed 
media landscape in which global tech companies 
predatorily undermined the Irish model. 

There has never since been a substantive 
legislative or architectural moving-on in terms of 
public policy, therefore the urgent need for the 
Future of Media Commission.

Our Irish model is predicated on the single Public 
Service Media organisation that predated all 
subsequent developments. There is a disjoint 
between Public Service Content as defined by 
the Future of Media Commission, the main Public 
Service Provider, and the critically important 
Public, as defined by the Commission. That Public 
no longer sits together, 1970s style, around physical 
objects called radios or televisions, to listen 
communally to what were effectively national 
broadcasts. 

The Public, our citizens (now in a completely 
different era) choose their Public Service Content, 
from the provider of their choice, via technology 
that they also choose. Our inherited legislative 
framework, and policy architecture is not just 
oblivious of that choice, it effectively acts against it. 

This is why the Taoiseach’s views on ring-fenced 
funds for investigative journalism as part of the 
State’s plans for providing financial support to the 
media sector are important, but cannot be treated 
in isolation. Clarity and accountability around what 
is defined and funded as public service content 
stretches across a broad range of content genres 
and media platforms.

The airwaves are a contested space. The contest 
is for quality of output that attracts the Public and 
serves them - with Public Service Content. Scarce 
public funds must themselves be transparently 
contested among all who are licensed to provide 
that Public Service Content. This is the essential 
move-on into an era that has already emerged, 
but which Irish public policy is playing catch-up to 
accommodate. 
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The single monolithic model that has existed in 
State funded Public Service Broadcasting has 
created a quasi-monopoly in the Irish market. 
This significant market power across broadcast 
TV, radio and online has only served to create a 
bloated and inefficient operating model that is 
detrimental to the viability of all local indigenous 
media. That this dominance extends to the 
distribution platform (Saorview), while a separate 
issue, highlights the extent of the problem that 
needs to be addressed, as referenced below.

The Commission may benefit by referring to 
ComReg’s recent report on its Market Review of 
Broadcasting Transmission Services in Ireland1 
including: “ComReg is of the preliminary view 
that 2rn and RTÉ has the ability and incentive 
to engage in exploitative and exclusionary 
behaviours in Market A and Market B respectively 
to the detriment of downstream competition and 
consequently negatively impact the diversity and 
breadth of programme services available to end 
users in downstream retail markets. These include 
issues associated with the potential for constructive 
or actual denial of access, discrimination and 
pricing concerns.”

1  ComReg Document 20/31 Market Review: Broadcasting Transmission Services in Ireland 
 https://www.comreg.ie/publication-download/broadcasting-transmission-services-in-ireland. 

2. How should public service media be 
financed sustainably?

Irish public service broadcasting and public 
service content production needs more support 
than ever before. However, the nature of the 
broadcast and media market has changed to such 
a degree that public service broadcasting (insofar 
as it can be defined) can no longer be considered 
to be predominantly the domain of one Public 
Service Media organisation. 

The privileges provided to one State owned 
public service media organisation under the 
Broadcasting Act and other legislation should be 
reviewed and amended to ensure this institution 
is treated in the same way as all other news and 
media organisations for competition and other 
purposes.

The funding model for Ireland’s State owned 
public service media organisation is outdated and 
does not recognise the world in which we are in 
today. A licence fee that gives preference to one 
Section 70 broadcaster over others who operate 
under the same licence and obligations requires 
review. Any such funding model should establish 
a level playing field and not promote one S.70 
broadcaster over another.

In this context, the definition, funding and 
expenditures involved in funding public service 
broadcasting should be explored including what 
activities and content public monies should, or 
should not, pay for. There is also currently no 
definition of what public service broadcasting is 
and one is required for clarity.

Typically, this definition should cover factors 
including range and variety; contribution to 
democratic and public engagement; support for 
local production; investment in local talent; and 
overall contribution to the sector. 

Now is the essential,  
and possibly last  
chance to reconsider,  
and reboot, before 
irreparable damage  
to the fabric of our  
media landscape 
becomes permanent. 
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This list is a useful starting point for a national 
discourse in coming up with a definition for public 
service media but a clearer, narrower definition is 
required for any public service media organisation 
that is funded by the taxpayer - including 
mechanisms of budgetary responsibility and 
accountability.

In Virgin Media’s view, public funding has to be 
spent on content that reflects Ireland’s culture 
and identity. It should also be used to commission 
content that would otherwise not get an airing. 
For example, public service media in particular 
should provide a platform that produces and 
commissions content that is aimed at, or made by, 
groups that may be on the margins of Irish society 
or those that might struggle to have regular 
representation in broadcasting services. 

Public monies should not be used to acquire 
commercial assets including international formats 
or international sports rights (which are expensive 
to acquire and can incur considerable operational 
costs). In addition, spending public money in 
acquiring this type of content can have the effect 
of inflating the cost of these rights for other 
commercial (PSB) providers who do not have 
benefit from accessing the public purse. 

Where public service media organisations engage 
in commercial activities, these activities should be 
funded by income from commercial means such 
as advertising, and not from public monies. This 
distinction is important as otherwise, there can 
be a distorting and unfair competitive advantage 
effect obtained versus other players in the market.

For example, in the UK, Ofcom has set out strict 
requirements that the BBC has to follow in respect 
of commercial activities it engages in. In February 
2019, it revised these guidelines and introduced 
new reporting requirements aimed at providing 
even greater transparency between income and 
expenditure associated with the BBC’s public 
and commercial activities. The approach taken 
by Ofcom may be helpful as a reference point 
in identifying an appropriate definition of public 
service and in the regulatory oversight of same. 

Strategic initiatives are required to enhance and 
develop the public service media ecosystem to 
develop content, talent and a world class sector 
in Ireland. This includes support and incentives for 
collaboration and partnership between existing 
public service media organisations and content 
producers, underpinned by substantial and 
openly contestable funding to maximise plurality, 
efficiency and creativity across the entire country.

There is the potential to fund public service 
content from the licence fee, including by 
‘genre’ with specific funding streams made 
available for bidding from media organisations 
for the production of news, current affairs, 
documentaries, culture, public interest events, 
sports and other media elements. It is the 
case that niche and local providers are often 
better than State broadcasters at ensuring the 
broadcasting of good quality content to meet 
minority tastes. This overall approach may also 
extend to the creation of a shared distribution 
platform for digital content that meets public 
service criteria including some potential for an 
element of subscription fees to augment the base 
licence fee. 

The funding model, including the licence fee, 
needs to be overhauled and a substantial 
proportion of the licence fee should be used for 
this aim, for example through a reinstated and 
expanded version of the Sound & Vision Fund that 
is then accessible to and funds multiple public 
service content projects. 

In this regard we welcome the proposed new 
Content Production Fund in the Online Safety and 
Media Regulation Bill. While the nature and scope 
of this fund has yet to be defined, we recommend 
that it should fund as wide a range as possible of 
designated public service content with a strong 
focus on the independent sector. There should 
also be a clear strategic programme to support 
media literacy understanding and education from 
primary school levels all the way up to a general 
public information campaign. 
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The current Sound & Vision fund is a financial 
support mechanism for independent production and 
is designed to support investment in high quality 
programmes on Irish culture, heritage and experience 
as well as programmes to improve adult literacy. 

It has contributed hugely to ensuring this type of 
programming content is commissioned and has 
by extension, facilitated the sustainability of the 
independent production sector in Ireland. Virgin 
Media is very supportive of the manner in which 
the fund is administered because it provides for 
complete transparency as to the type of content 
that can apply for funding and also, the destination 
of any allocated funds. 

Virgin Media firmly believes that programming 
content sponsored by this fund contributes greatly 
to media plurality and investment in public service 
programming. However, it is quite arbitrary in 
its management and awarding and needs some 
greater accountability and alignment with the 
overall policy on public service media. 

We believe there is scope to increase the value of 
the fund, however a broader review of all funding 
that supports local content, including Licence Fee 
funding, is the first place to start. 

There needs to be a holistic understanding of 
all available funding aligned to key criteria and 
objectives and how they will be measured. This is 
distinctly lacking across all current funding models. 
The new Media Commission (established under the 
Online Safety and Media Regulation Bill) needs to 
create a more transparent and strategic operating 
model that allows for fair competition and 
accountability against clear deliverables for the 
privilege of receiving State funds and supporting 
public service media policy. The ability to support 
discreet audiences and less popular genres is also a 
key consideration in the new operating model.

The ‘universal’ capacity of public service content to 
bring together large audiences in one place can be 
maintained for the benefit of society, democracy 
and plurality with multiple operators delivering 
high quality services either in their own remit 
or in partnership with other capable operators, 
supported through an open and contestable 
funding model. 

As outlined previously, and as per the ComReg 
report referred to on page 6, the current Digital 
Terrestrial Television distribution model (through 
Saorview) is anti-competitive, inefficient 
and not fit for purpose. The inclusion of new 
streaming platforms with obligations to support 
the discovery and distribution of appropriate 
indigenous media needs also to be considered by 
the new Media Commission. 

A number of countries in Europe have indicated a 
move away from the licence fee model where for 
example, in the UK, the government is considering 
a significant revision or abolition of the licence fee 
by the end of the decade.

In Sweden, a supplementary tax is levied 
on individual adults to fund public service 
broadcasting, regardless of whether they own 
a television set, with similar measures being 
adopted in neighbouring countries. Other 
countries have chosen to fund their national 
broadcasters directly, using government funding. 

There should be no increase in existing funding 
levies for the BAI or its successor. There should 
also be no retrospective imposition of levies for 
existing “broadcast” services. The current and 
future regulatory bodies should develop clear 
budgeted plans, which are then funded by content 
creating entities on a proportionate basis relative 
to revenues derived in the State and the volume of 
viewers, listeners, users they may have, relative to 
the scale of the entire market. The social platforms 
and video sharing platforms should also be 
included in this scheme and levied on the basis of 
revenue generated from activities within the State.
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3. How should media be governed and 
regulated?

Broadcasting policy and legislation needs to be 
modernised to underpin the overall viability of 
public service broadcasting and content in a 
changed media landscape.

Virgin Media Television welcomes the forthcoming 
establishment of the new Media Commission (under 
the Online Safety and Media Regulation Bill). 

While we understand that it will be some time 
before the legislation establishing the Commission 
is passed into law, it is essential that the work to 
set up the Commission will get underway in 2021 
so that, when the legislation is enacted, the Media 
Commission will hit the ground running. 

Virgin Media believes the new Media Commission 
should, as part of this establishment process, 
establish a framework of regular consultation and 
engagement with industry. 

We note that work is now well underway to 
transpose the Online Safety and Media Regulation 
Bill into law and this is now before the joint 
Oireachtas Committee for pre-legislative scrutiny. 
The draft Scheme itself raises a number of 
questions, for example:

Head 76 of the Draft Bill provides for a new 
Content Production Fund while Head 77 of the 
Bill provides that any funds raised would go into 
a fund separate to the current Sound and Vision 
Scheme. 

We understand that the Department of Tourism, 
Culture, Arts, Gaeltacht, Sport and Media is 
open to the type of content that can be funded 
through this new fund. Virgin Media very much 
welcomes any conversations that the Commission 
may have on the funding of content for linear and 
VOD (Video On Demand) broadcasting purposes. 
Virgin Media Television has always played a lead 
role in funding the production of Irish content 
and believes the Commission should fully engage 
with industry regarding any funding schemes 
that will be developed. Clarity on the registration 
requirements for VOD providers would also be 
welcomed.

In addition, Virgin Media believes the 
transposition of the Audiovisual Media Services 
Directive (AVMSD) presents an ideal opportunity 
to review sections of the Broadcasting Act 
2009 that might benefit from updating and/or 
amending to ensure that legislation remains fit for 
purpose for the years ahead. 

On a general note, Virgin Media believes the 
Broadcasting Act 2009 should be revised so that 
all services that have PSB content obligations 
are considered ‘in the round’. In this regard, 
there should be a level playing field between 
State Broadcasters and any other PSB services 
including those offered by Virgin Media Television. 
As currently drafted, the Broadcasting Act 2009 
affords RTÉ separate protections and/or rights 
beyond those that are offered to other PSB 
services.

In summary, there must be clarity, transparency 
and effective legal definition of what is public 
service and what is commercial service, and 
importantly, how each of these activities are 
funded. Public money for PSB is a scarce 
resource. Emerging needs to provide strong, 
credible and relevant PSBs are not best served 
by dated statutory architecture that continue 
a status quo, and do not address a completely 
changed context on-air and online. Legislation 
must be re-examined imaginatively for the 
future. A diffusion of public money on output, far 
beyond even a generous definition of PSB, means 
the essential public interest in providing that 
money is being undermined. 

The role and contribution of S.70 licensees in 
overall plurality must be acknowledged and 
promoted for the future and the duration of 
S.70 licences should be extended from 5 years 
to 10 years in order to ensure continuity and to 
stimulate long term investment.
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It should be a requirement that the new Regulator 
/ Commission will carry out regulatory impact 
assessments prior to any implementations or 
orders being made. It is also essential that the 
Regulator must directly oversee the provisions of 
‘must carry’ / ‘must offer’ in the market (relating to 
Section 70 licence holders) to prevent the potential 
for discriminatory practices.

Consideration should be given to crafting 
legislation to effectively and transparently track 
and ensure appropriate accounting controls are 
in place where public money is used by PSBs. This 
would ensure that the public interest is upheld and 
that commercial competition between different 
broadcasters are not cross subsidised unfairly and 
at a cost to the quality of PSB output.

There must be clarity, transparency and effective 
legal definition of what is public service and what 
is commercial service, and importantly, how 
each of these activities are funded. Public money 
is a scarce resource. The social, democratic 
and educational importance to provide strong, 
credible and relevant public service broadcasting 
and content are not best served by dated 
statutory architectures that continue a status quo, 
and do not address a completely changed context 
on-air and online. The State spends a lot of money 
already to support public service content in the 
absence of any accountability, transparency or 
clear guidelines. A powerful refocus of investment 
in public service media and content is both a 
pressing need, and an exciting opportunity.

Paul Farrell 
Managing Director 
Virgin Media Television 
8th January 2021
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Annex 2
Blocking Content at ISP level ineffective

Harmful content reaches end-users as encrypted IP traffic via a wide variety of routes, also used by bona fide traffic
BBLLOOCCKKIINNGG  CCOONNTTEENNTT  AATT  IISSPP  LLEEVVEELL  IISS  IINNEEFFFFEECCTTIIVVEE

CONFIDENTIAL INFORMATIONBlocking harmful content – Corporate Affairs – 12 March 2021 1

7 Mln
(~) Mobile subscriptions

1.8 Mln
(~) Fixed subscriptions

Large carrier networks

Cloud providers & CDNs

Content providers

Content

ISPs

Hundreds of 
interconnections…

… result in 
thousands of 
routes for traffic

Harmful content is 
therefore best 
addressed at its origins
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