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1. Summary 
 
1.1 Digital Rights Ireland (DRI) thanks the Committee for the opportunity to make 
submissions on the General Scheme of the Bill. 
 
1.2 In these submissions DRI will focus on the aspects of the Bill which go beyond the 
requirements of the revised Audiovisual Media Services Directive1 (AVMSD) and therefore are 
not required for transposition of the AVMSD into Irish law. These are, in short, the provisions 
which go beyond video sharing platforms to cover other internet services such as social media 
and even private communications services. 
 
1.3 It is DRI’s position that those further measures – which could extend to essentially all 
human interactions online – are so far-reaching, vague, and lacking in procedural protections 
for individuals whose speech would be restricted that they are precluded by the Constitution, 
the European Convention on Human Rights (ECHR) and the European Union Charter of 
Fundamental Rights (CFR). 
 
1.4 DRI therefore submits that the Bill should be revised to limit it to transposition of the 
AVMSD, with further regulation to take place only when the final shape of the Digital Services 
Act2 (DSA) package becomes clear and domestic rules can be adopted which are compatible 
with the DSA. 
 

2. The definitions in Head 49A do not meet the requirement that restrictions on 
freedom of expression must be clearly defined 

 
2.1 In this section DRI will outline the legal framework for defining restrictions to freedom 
of expression and assess Head 49A against these rules. 
 
Bunreacht na hÉireann 
 

 
1 Directive (EU) 2018/1808 of the European Parliament and of the Council of 14 November 2018 amending 
Directive 2010/13/EU on the coordination of certain provisions laid down by law, regulation or administrative 
action in Member States concerning the provision of audiovisual media services (Audiovisual Media Services 
Directive) in view of changing market realities. 
2 Proposal for a Regulation of the European Parliament and of the Council on a Single Market for Digital Services 
(Digital Services Act) and amending Directive 2000/31/EC (COM(2020) 825 final). 
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2.2 Article 40.6.1°i of the Constitution guarantees ‘The right of the citizens to express 
freely their convictions and opinions’.3 This extends to the internet as a means of 
communication, and in Cornec v Morrice & Ors4 Hogan J went further in holding that a blogger 
focusing on religious cults, though ‘not a journalist in the strict sense of the term’ was 
nevertheless ‘squarely within the ‘education of public opinion’ envisaged by Article 40.6.1’.5 
Hogan J went on to say that: 
 

A person who blogs on an internet site can just as readily constitute an ‘organ of public 
opinion’ as those which were more familiar in 1937 and which are mentioned (but 
only as examples) in Article 40.6.1, namely, the radio, the press and the cinema. Since 
Mr. Garde’s activities fall squarely within the education of public opinion, there is a 
high constitutional value in ensuring that his right to voice these views in relation to 
the actions of religious cults is protected.6 

 
2.3 Under the Constitution any restriction on the right to freedom of expression must be 
defined with clarity by the Oireachtas: see for example Corway v. Independent Newspapers7 
holding that the constitutional crime of blasphemy could not be prosecuted where there was 
no legislative definition, with the Supreme Court (Barrington J) noting that the ‘task of 
defining the crime is one for the Legislature, not for the Courts’.8 This point was repeated by 
the Supreme Court in Mahon v. Post Publications9 in which Fennelly J cited with approval the 
judgment of Hoffmann LJ in R. v Central Independent Television PLC10 that: 
 

Newspapers are sometimes irresponsible and their motives in a market economy 
cannot be expected to be unalloyed by considerations of commercial advantage. 
Publication may cause needless pain, distress and damage to individuals or harm to 
other aspects of the public interest. But a freedom which is restricted to what judges 
think to be responsible or in the public interest is no freedom. Freedom means the 
right to publish things which government and judges, however well motivated, think 
should not be published. It means the right to say things which 'right thinking people' 
regard as dangerous or irresponsible. This freedom is subject only to clearly defined 
exceptions laid down by common law or statute.11 

 
ECHR 
 
2.4 Article 10 ECHR provides that: 
 

(1) Everyone has the right to freedom of expression. This right shall include freedom 
to hold opinions and to receive and impart information and ideas without interference 

 
3 Paralleled by the unenumerated right to communicate guaranteed by Article 40.3.1°. 
4 [2012] IEHC 376. 
5 Paras 65-66. 
6 Para 66. 
7 [1999] IESC 5. 
8 Para 38. 
9 [2007] IESC 15. 
10 [1994] 3 WLR 20. 
11 Emphasis added. 
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by public authority and regardless of frontiers. This Article shall not prevent States 
from requiring the licensing of broadcasting, television or cinema enterprises. 
 
(2) The exercise of these freedoms, since it carries with it duties and responsibilities, 
may be subject to such formalities, conditions, restrictions or penalties as are 
prescribed by law and are necessary in a democratic society, in the interests of 
national security, territorial integrity or public safety, for the prevention of disorder or 
crime, for the protection of health or morals, for the protection of the reputation or 
rights of others, for preventing the disclosure of information received in confidence, 
or for maintaining the authority and impartiality of the judiciary. 

 
2.5 As with the Irish courts, the European Court of Human Rights (ECtHR) has recognised 
that this provision extends to the internet and that bloggers and other individuals exercising 
their right of expression on internet should regarded in appropriate cases as ‘citizen 
journalists’.12 
 
‘Prescribed by law’ 
 
2.6 Article 10 ECHR requires that interferences with freedom of expression be prescribed 
by law. In the leading case of Sunday Times v. United Kingdom13 the ECtHR held that this 
imposes requirements regarding the quality of the law. First, ‘the law must be adequately 
accessible: the citizen must be able to have an indication that is adequate in the circumstances 
of the legal rules applicable to a given case’. Secondly, ‘a norm cannot be regarded as a ‘law’ 
unless it is formulated with sufficient precision to enable the citizen to regulate his conduct: 
he must be able – if need be with appropriate advice – to foresee, to a degree that is 
reasonable in the circumstances, the consequences which a given action may entail’.14 
 
2.7 The Sunday Times approach has been supplemented in Ekin Association v. France15 
which held that in relation to prior restraints ‘a legal framework is required, ensuring both 
tight control over the scope of bans and effective judicial review to prevent any abuse of 
power’.16 In that case a French law which gave the Minister of the Interior power to ban 
foreign publications by administrative action was held to be contrary to Article 10. Central to 
this finding were the facts that bans took place prior to any hearing for the publication, while 
the only judicial review available was limited in its scope (it did not provide for a full review 
of the merits) and was not automatic but required the publisher to apply to the courts.17 
Consequently, the ECtHR took the view that the judicial review procedures in place provided 
‘insufficient guarantees [against] abuse’ and the system as a whole was not ‘prescribed by 
law’. 
 

 
12 See e.g. application nos. 48226/10 and 14027/11, Cengiz and Others v. Turkey, judgment of 1 December 2015, 
para 52. 
13 Series A No 30, (1979-80) 2 EHRR 245. 
14 Paras 47 and 49. 
15 Application no. 39288/98, judgment of 17 July 2001. 
16 Para 58. 
17 Paras 58-65. 
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2.8 The decision in Ekin Association has been applied to the internet in a number of cases, 
including in particular Yıldırım v. Turkey18 in which the ECtHR has held that internet blocking 
constitutes a prior restraint on freedom of expression and therefore requires a ‘a weighing-
up of the competing interests at stake... designed to strike a balance between them’ and also 
‘a framework establishing precise and specific rules regarding the application of preventive 
restrictions on freedom of expression’. 
 
Application to Head 49A 
 
2.9 Head 49A defines ‘harmful online content’ to include four categories: 
 

(a) material which it is an [sic] criminal offence to disseminate under Irish [or Union 
law], 
(b) material which is likely to have the effect of intimidating, threatening, humiliating 
or persecuting a person to which it pertains and which a reasonable person would 
conclude was the intention of its dissemination,  
(c) material which is likely to encourage or promote eating disorders and which a 
reasonable person would conclude was the intention of its dissemination, and, 
(d) material which is likely to encourage or promote [self-harm or suicide] or provides 
instructions on how to do so and which a reasonable person would conclude was: 

(i) the intention of its dissemination and 
(ii) that the intention of its dissemination was not to form part of philosophical, 
medical and political discourse. 

 
2.10 This is subject to the proviso that these categories does not include – 
 

(a) material [containing or comprising] a defamatory statement, 
(b) material that violates [data protection or privacy law], 
(c) material that violates [consumer protection law], and 
(d) material that violates [copyright law]. 

 
2.11 All four of these categories are problematically vague; however this section will focus 
on the first two which pose particular threats to freedom of expression online. 
 
What is regulated goes beyond ‘content’ and would include simple conversation 
 
2.12 As a starting point, it should be noted that the language used here is misleading. By 
referring to ‘content’ it implies that what is regulated is akin to the TV shows, movies, and 
music produced by the so-called content industries.19 But these provisions would go beyond 
commercial output and would extend to all human interaction on any designated online 
services – from social media, to bulletin boards and forums, to chat in online gaming and even 
private communication services. Crucially, they would not be limited to cases involving 
extensive publication or even basic public accessibility. Consequently these proposals are 
extremely invasive in a way which is obscured by the use of the term ‘content’ – they would 

 
18 Application no. 3111/10, judgment of 18 December 2012. 
19 Compare Barlow’s comments in Cory Doctorow, Content: Selected Essays on Technology, Creativity, Copyright 
and the Future of the Future (San Francisco: Tachyon Publications, 2008), xv–xxii. 
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involve state regulation of conversations which happen to take place online, which in the 
context of the pandemic is now almost all human interaction – and they must therefore be 
evaluated against a higher standard. 
 
Material which it is a criminal offence to disseminate under Irish law 
 
2.13 Unlike Article 28b of the revised AVMSD, which enumerates three distinct categories 
of material, Head 49A provides for an open-ended and therefore indeterminate set of 
restrictions on ‘material which it is a criminal offence to disseminate under Irish law’. 
 
2.14 This betrays a basic misunderstanding of Irish criminal law which as a rule criminalises 
dissemination of material only where there is a specific intention or mens rea on the part of 
the person doing so.20 With the important exception of child abuse material,21 it is not 
generally an offence under Irish law simply to disseminate material. 
 
2.15 To provide a concrete example, an image from the conflict in Syria (such as a photo of 
fighters holding an ISIS flag) is not inherently illegal. It may become so if used for the purpose 
of inciting others to commit a terrorist offence; but it will be protected speech if used for 
educational, journalistic, or research purposes.22 
 
2.16 The significance of this point is that application of Head 49A would require a complex 
and fact-sensitive assessment of the intention of a person posting material in each individual 
case, with the risk to the service provider of criminal sanctions if it gets this assessment wrong. 
The inevitable effect of this will be to encourage over-censorship of protected speech. 
 
2.17 This is not a hypothetical risk. Staying with the example of material from the war in 
Syria, thousands of videos documenting the conflict were removed from YouTube in 2017 as 
‘extremist propaganda’, including the channel of the monitoring group Violation 
Documentation Center, impeding efforts to identify and hold accountable those responsible 
for atrocities against civilians.23 If adopted, this provision will make this form of over-
censorship more common. 
 
2.18 It is notable that the Heads of Bill does not attempt to identify other categories of 
material which would fall under this heading; were this to be done it would become apparent 
that the same uncertainties will apply in other contexts also. 
 

 
20 With a few historic exceptions in areas such as criminal contempt of court; see e.g. T.J McIntyre, Sinead 
McMullan, and Sean O’Toghda, Criminal Law (Dublin: Round Hall, 2012). 
21 Which is subject to distinct rules under the Child Trafficking and Pornography Acts 1998 to 2004. 
22 Aleksandra Kuczerawy, ‘The Proposed Regulation on Preventing the Dissemination of Terrorist Content Online: 
Safeguards and Risks for Freedom of Expression’, SSRN Scholarly Paper (Rochester, NY: Social Science Research 
Network, 5 December 2018), https://papers.ssrn.com/abstract=3296864. 
23 Dia Kayyali and Raja Althaibani, ‘Vital Human Rights Evidence in Syria Is Disappearing from YouTube’, VOX - 
Pol (blog), 22 November 2017, https://www.voxpol.eu/vital-human-rights-evidence-syria-disappearing-
youtube/; Malachy Browne, ‘YouTube Removes Videos Showing Atrocities in Syria’, The New York Times, 22 
August 2017, sec. World, https://www.nytimes.com/2017/08/22/world/middleeast/syria-youtube-videos-
isis.html. 
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Material which is likely to have the effect of intimidating, threatening, humiliating or 
persecuting a person to which it pertains and which a reasonable person would conclude was 
the intention of its dissemination 
 
2.19 This definition is described in the Heads of Bill as ‘intended to encapsulate the notion 
of cyberbullying’. Again, however, it is excessively broad and vague. Notably, it does not 
require any intention on the part of the speaker to cause harm, nor does it require any actual 
harm or even hurt feelings on the part of the other person, nor is there any safeguard in 
relation to specially protected categories such as political speech. 
 
2.20 There is no requirement that the material be intemperate, offensive, abusive or 
threatening – perfectly civil and accurate speech would fall within this provision if it would be 
likely to humiliate a person and was intended to do so. Indeed, this provision would require 
the censorship of cartoons of politicians if it appeared that either the cartoonist or even the 
person posting the cartoon acted with the intention of humiliating. This would provide for the 
censorship of political speech based on the presumed motive of the speaker rather than any 
objective feature of the speech itself. 
 
2.21 It should be noted that the Law Reform Commission in its Report on Have 
Communications and Digital Safety recommended against the adoption of much narrower 
provisions (criminalising messages which were ‘grossly offensive’ or ‘menacing’) on the basis 
that those provisions were ‘vulnerable to constitutional challenge on grounds of vagueness’.24 
This provision is all the more likely again to be struck down if adopted. 
 

3. Head 49B would permit extension of censorship by the executive without 
democratic legitimacy 

 
3.1 The issues with Head 49A are compounded by the provisions of Head 49B which would 
permit the executive to widen or narrow the meaning of harmful content and thereby the 
scope of the censorship regime established by the Bill, with the involvement of the Oireachtas 
being limited to the negative resolution procedure. 
 
3.2 It has never before been suggested that the Oireachtas should delegate its 
responsibilities in this way. Indeed, in every Irish case where the issue has arisen the courts 
have been clear that the responsibility for balancing the fundamental right to freedom of 
expression against other rights and factors is properly that of the Oireachtas.25 
 
3.3 No justification is given in the Heads of Bill for this attempt to side-line the Oireachtas, 
and this provision can only be described as an unprecedented attempt by the executive to 
take over the role of balancing the fundamental rights of individuals. It is DRI’s view that, if 

 
24 Law Reform Commission, ‘Report on Harmful Communications and Digital Safety’ (Dublin, 2016), para 2.184, 
http://www.lawreform.ie/_fileupload/Final%20Report%20on%20Harmful%20Communications%20and%20Digi
tal%20Safety%2021%20Sept%20PM.pdf. 
25 See Gerard Hogan et al., Kelly: The Irish Constitution, 5th ed. (Dublin: Bloomsbury Professional, 2018), para 
7.6.07-7.6.136. 
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adopted, it would likely be held to be in violation of the non-delegation doctrine established 
in City View Press v. AnCO and subsequent caselaw.26 
 

4. Head 53 does not provide adequate procedural safeguards for individuals 
whose speech may be censored 

 
4.1 In this section DRI outlines the fundamental rights standards which apply to state 
decisions to control the dissemination of speech and identifies where these are not met in 
relation to determinations by the Media Commission under Head 53.  
 
Bunreacht na hÉireann 
 
4.2 Freedom of expression requires that fair procedures should be in place in relation to 
any decision by a state body to take down material, which should generally include notice to 
the affected individual, an opportunity to be heard and a right of appeal to a judicial body 
against a decision to take down. 
 
4.3 At a constitutional level this principle of audi alteram partem in relation to freedom 
of expression has been established in a number of cases, notably the decision of the Supreme 
Court in Irish Family Planning Association v. Ryan27 which quashed a decision of the 
Censorship of Publications Board banning a family planning booklet where the plaintiff had 
not been given an opportunity to make representations before a decision was made. 
 
4.4 Similarly in Cogley v RTÉ28 Clarke J has stated that: 
 

[I]t is clear that there is an obligation on a court only to grant [prior restraint] orders 
after what is described as ‘careful scrutiny’. Given that obligation it seems to me that 
a court should be reluctant to grant interim orders which would have the effect of 
restraining in advance, publication in circumstances where the intended publisher has 
not had an opportunity to be heard. For those reasons it seems to me that where it is 
at all possible the court should attempt to afford the defendant at least some 
opportunity to put before the court its case prior to making any form of restraint 
order.29 

 
ECHR 
 
4.5 Similar procedural safeguards have been developed under the ECHR, and these were 
recently summarised by the Committee of Ministers of the Council of Europe in the 2018 
Recommendation on the roles and responsibilities of internet intermediaries: 
 

1.3.2.    State authorities should obtain an order by a judicial authority or other 
independent administrative authority, whose decisions are subject to judicial review, 
when demanding intermediaries to restrict access to content. This does not apply in 

 
26 [1980] IR 381. 
27 [1979] 1 IR 295 
28 [2005] IEHC 180 
29 Para 5. 
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cases concerning content that is illegal irrespective of context, such as content 
involving child sexual abuse material, or in cases where expedited measures are 
required in accordance with the conditions prescribed in Article 10 of the Convention. 
 
1.3.3.    When internet intermediaries restrict access to third-party content based on 
a State order, State authorities should ensure that effective redress mechanisms are 
made available and adhere to applicable procedural safeguards… 
 
2.3.3.    Any restriction of content should be limited in scope to the precise remit of 
the order or request and should be accompanied by information to the public, 
explaining which content has been restricted and on what legal basis. Notice should 
also be given to the user and other affected parties, unless this interferes with ongoing 
law-enforcement activities, including information on procedural safeguards, 
opportunities for adversarial procedures for both parties as appropriate and available 
redress mechanisms.30 

 
Application to Head 53 
 
4.6 Head 53 provides that the Media Commission may issue compliance notices to online 
services, which may require the removal of material posted by individuals. In making such a 
decision the Media Commission is, therefore, subject to the fair procedure requirements 
identified above. 
 
4.7 Despite this, Head 53 does not require fair procedures be provided to individuals (as 
distinct from the online service). The only relevant provision is Head 53(2) which provides that 
the Media Commission may (not must) invite submissions from an uploader or complainant: 
 

if the steps to be specified in a compliance notice concern the removal or restoration 
of material the Commission may, in advance of issuing a compliance notice, may 
engage with the designated online service in question with a view to inviting 
submissions from the uploader of said material or from a person who made a 
complaint to the designated online service about the material. 

 
4.8 Head 53(2) therefore fails to ensure the right to be heard before a final decision is 
made, contrary to the requirement under the Constitution and the ECHR that the individual 
must be given notice and an opportunity to make submissions except in situations such as 
genuine urgency or interference with ongoing law-enforcement activities. 
 
4.9 In addition, there is no opportunity for the individual to challenge a decision of the 
Media Commission to censor their speech, contrary to the requirement under the ECHR that 
decisions of an administrative authority restricting access to content must be subject to 

 
30 Committee of Ministers of the Council of Europe, ‘Recommendation CM/Rec(2018)2 on the Roles and 
Responsibilities of Internet Intermediaries’, 2018, 
https://search.coe.int/cm/Pages/result_details.aspx?ObjectID=0900001680790e14, emphasis added. 
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judicial review (which in this context means an appeal on the merits: mere review of legality 
under the domestic administrative law of judicial review would be insufficient).31 
 

5. The inclusion of private communication services is incompatible with the 
rights to privacy and data protection 

 
5.1 A particularly disturbing feature of the Heads of Bill is the inclusion of private 
communication services (and cloud storage services) in Head 56. This is problematic from a 
freedom of expression perspective in that there is no justification given for why censorship of 
these services could ever be either necessary or proportionate. However it is all the more 
problematic when considered from the perspective of the rights to privacy and data 
protection and it is DRI’s submission that these provisions would not be compatible with the 
caselaw of the ECtHR or the Court of Justice of the European Union (CJEU). 
 
Legal framework 
 
5.2 The main legal framework in relation to privacy in telecommunications has developed 
at European rather than national level. The starting point is Article 8 EHCR which provides 
that: 
 

1. Everyone has the right to respect for his private and family life, his home and his 
correspondence. 
 
2. There shall be no interference by a public authority with the exercise of this right 
except such as is in accordance with the law and is necessary in a democratic society 
in the interests of national security, public safety or the economic well-being of the 
country, for the prevention of disorder or crime, for the protection of health or morals, 
or for the protection of the rights and freedoms of others. 

 
5.3 Article 7 CFR similarly provides that: 
 

Everyone has the right to respect for his or her private and family life, home and 
communications. 

 
5.5 Article 5(1) of the ePrivacy Directive32 provides that: 
 

Member States shall ensure the confidentiality of communications and the related 
traffic data by means of a public communications network and publicly available 
electronic communications services, through national legislation. In particular, they 
shall prohibit listening, tapping, storage or other kinds of interception or surveillance 
of communications and the related traffic data by persons other than users, without 

 
31 Compare David Harris et al., Law of the European Convention on Human Rights, 2nd ed. (Oxford: Oxford 
University Press, 2009), 228–32. 
32 Directive 2002/58/EC of the European Parliament and of the Council of 12 July 2002 concerning the processing 
of personal data and the protection of privacy in the electronic communications sector (Directive on privacy and 
electronic communications) 
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the consent of the users concerned, except when legally authorised to do so in 
accordance with Article 15(1). 

 
5.6 Finally, Article 15(1) of the ePrivacy Directive in turn provides that: 
 

Member States may adopt legislative measures to restrict the scope of the rights and 
obligations provided for in Article 5, Article 6, Article 8(1), (2), (3) and (4), and Article 
9 of this Directive when such restriction constitutes a necessary, appropriate and 
proportionate measure within a democratic society to safeguard national security (i.e. 
State security), defence, public security, and the prevention, investigation, detection 
and prosecution of criminal offences or of unauthorised use of the electronic 
communication system, as referred to in Article 13(1) of Directive 95/46/EC. To this 
end, Member States may, inter alia, adopt legislative measures providing for the 
retention of data for a limited period justified on the grounds laid down in this 
paragraph. All the measures referred to in this paragraph shall be in accordance with 
the general principles of Community law, including those referred to in Article 6(1) 
and (2) of the Treaty on European Union. 

 
5.7 The overlapping effects of these provisions have been considered by the ECtHR and 
CJEU in a number of cases.33 A full account of these is beyond the scope of this submission 
but in short one can say that state access to detailed metadata about private communications 
of individuals (and, a fortiori, access to the content of private communications) should only 
be granted on foot of prior independent judicial or quasi-judicial authorisation, based on a 
reasoned application for such data by the investigating body, which must demonstrate that it 
is investigating a matter relating to either serious crime or national security. In addition, there 
must be a clear legal framework in place regarding oversight of the power to access private 
communications, and controls on the retention and use of such communications.34 
 
Application to the Heads of Bill 
 
5.8 The Heads of Bill contain a number of areas where the Media Commission may 
demand information from online services. For example, Head 50B provides that it “may 
request information from any designated online service regarding their compliance with any 
online safety code” and that such a service “shall comply with information requests”. 
Similarly, Head 15B provides that authorised officers may enter any place “where the 
authorised officer has reasonable grounds for believing any activity connected with [a 
relevant regulated activity] takes place”, may “search and inspect the place and any 
documents, records, statements or other information found there” and may go on to copy, 
remove and retain such documents or records. 

 
33 See most recently Case C-623/17, Privacy International, and Joined Cases C-511/18, La Quadrature du Net and 
Others, C-512/18, French Data Network and Others, and C-520/18, Ordre des barreaux francophones et 
germanophone and Others. 
34 For application of this caselaw to the Irish context see T.J. McIntyre, ‘Judicial Oversight of Surveillance: The 
Case of Ireland in Comparative Perspective’, in Judges as Guardians of Constitutionalism and Human Rights, ed. 
Martin Scheinin, Helle Krunke, and Marina Aksenova (Cheltenham: Edward Elgar, 2016); T.J. McIntyre, ‘Voluntary 
Disclosure of Data to Law Enforcement: The Curious Case of US Internet Firms, Their Irish Subsidiaries and 
European Legal Standards’, in Data Protection Beyond Borders: Transatlantic Perspectives on Extraterritoriality 
and Sovereignty, ed. Federico Fabbrini, Edoardo Celeste, and John Quinn (Oxford: Hart Publishing, 2021). 
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5.9 These powers are clearly based on precedents from legislation aimed at the regulation 
of businesses and the seizure of internal business records. For example, Head 15B appears to 
be modelled on the provisions of section 36 of the Competition and Consumer Protection Act 
2014. However such far reaching powers to seek information without prior judicial 
authorisation are entirely inappropriate in the context of private communications of 
individual users of online services and, if used to collect such data, would violate the 
requirements of the CJEU caselaw in this area. 
                

6. Avoid mistaken analogies with broadcast regulation  
 
6.1 Finally, DRI records its concern that many of the provisions in the Heads of Bill appear 
to be based on mistaken analogies with the area of broadcasting regulation. Historically, 
broadcasting regulation has been an anomaly, where much more stringent censorship rules 
have been permitted on the basis of factors such as limited availability of radio spectrum, 
state ownership of broadcasters, pervasiveness, and perceived intrusiveness into the home. 
This has resulted in unique rules which would not have been allowed in other contexts such 
as the print media and certainly not in the context of private conversations.35 
 
6.2  This was highlighted by the judgment of the ECtHR in Murphy v. Ireland36 which noted 
the difference in that context: 
 

The State was, in the Court's view, entitled to be particularly wary of the potential for 
offence in the broadcasting context, such media being accepted by this Court … and 
acknowledged by the applicant, as having a more immediate, invasive and powerful 
impact including, as the Government and the High Court noted, on the passive 
recipient.37 

 
6.3 In Murphy, however, it was critical to the ECtHR’s finding that the restriction was 
limited to broadcasting, so that ‘[t]he prohibition concerned only the audio-visual media’ and 
the  applicant ‘was consequently free to advertise the same matter in any of the print media 
(including local and national newspapers) and during public meetings and other assemblies’.38 
 
6.4 The present Heads of Bill, however, turns this reasoning on its head, taking a 
regulatory model developed with broadcasting in mind and applying it to all speech online 
including purely private communications. 
 

7. About Digital Rights Ireland 
 
Digital Rights Ireland is a non-profit civil liberties group with extensive experience on issues 
of technology and fundamental rights. DRI was the lead plaintiff in the action before the 
European Court of Justice in Digital Rights Ireland and Seitlinger and Others which invalidated 
the Data Retention Directive,  was an amicus curiae in Schrems I, which found the Safe Harbor 

 
35 E. M. Barendt, Broadcasting Law: A Comparative Study, New edition (Oxford: Clarendon Press, 1995), 5–9. 
36 Application no. 44179/98, judgment of 10 July 2003. 
37 Para 74. 
38 Para 74. 
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decision on data transfers to the United States to be invalid, and was an amicus curiae in 
Microsoft v. United States, which prohibited extra-territorial access by the US Government to 
emails stored in Ireland. 
 
 
Dr. TJ McIntyre 
Chair, Digital Rights Ireland CLG 


