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NIHRC A Kilpatrick Speaking Notes 

Oireachtas Committee on Implementation of the 

Good Friday Agreement 

Thursday, 22 September 2022 at 1.30pm 

 

[TO SPEAK SECOND] 

Introduction 

• Welcome the opportunity to update the committee 

on the work of the three Commissions in relation 

to Article 2 of the Ireland/Northern Ireland 

Protocol.  

• At the outset, acknowledge the large volume of 

work done together, as outlined by Sinéad and the 

constructive relationships developed in that time. 

• Sinéad outlined the contours of Protocol Article 2 – 

it will be evident to Members that while it provides 

valuable protection, it is not a comprehensive 

bulwark against the impact of Brexit on human 

rights.  

• I will focus primarily on the risks presented under 

a number of current and recent UK bills. 
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NI Protocol Bill  

• The UK Government has indicated that the ‘no 

diminution’ commitment is ‘non-controversial’ – a 

statement we warmly welcome. 

• However, the Protocol Bill does not fully reflect 

that sentiment.  

• The Bill offers a degree of protection for Protocol 

Article 2, stating that Ministers may not classify it 

as ‘excluded provision’.  

• But this logic is not carried through the Bill - other 

provisions weaken its implementation. 

• For example, the Bill states that the UK courts will 

no longer be bound by the decisions of the Court 

of Justice of the EU.  

• But this is not compliant with the ‘keeping pace’ 

duty relating to six EU Equality Directives 

protected under Article 2. 
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Bill of Rights Bill / Human Rights Act reform 

• We have had a welcome reprieve in relation to the 

Bill of Rights Bill/Human Rights Act reform, but 

remain concerned about the future direction of 

travel. 

• The UK Government has not publicly resiled from 

its policy objectives as reflected in the Bill:  

o The Bill would have created a hierarchy of 

rights and rights-holders, made access to 

courts more difficult and reduced obligations 

on domestic courts to follow Convention case 

law. 

o We did not identify a direct breach of the no 

diminution commitment on the face of the Bill. 

However, the down-grading of Strasbourg 

case-law would have risked confusion since 

the CJEU regularly looks to Strasbourg in its 

judgements and some CJEU case-law will 

remain binding in NI. 

o The ECHR is closely connected to Protocol 

Article 2, due to the commitment to the ECHR, 

in the Belfast Good Friday Agreement.  
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o Protocol Article 2 means there can be no 

diminution in standards set under EU law, 

where they underpin ECHR rights.  

o Protocol Article 2 provides a degree of 

certainty and stability at a difficult time, but is 

no substitute for the Human Rights Act or a 

Bill of Rights for Northern Ireland - an 

outstanding UK Government commitment 

under the Belfast Good Friday Agreement.  

NI Troubles (Legacy and Reconciliation) Bill  

• Gravely concerned about the Legacy Bill. 

• Fails to comply with ECHR Articles 2 and 3 – the 

right to life and the right to freedom from torture 

or ill-treatment.  

• Does not provide for independent and effective 

investigations. Fulfilling this obligation should be 

guided by the rule of law. It should be fulfilled in a 

way that is transparent, ensures accountability and 

provides and effective remedy for victims. 
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• In addition, we are concerned that the Bill may 

diminish the rights of victims, in breach of the UK’s 

obligations under Protocol Article 2, failing to 

comply with standards set out in the Victims’ 

Directive. 

Nationality and Borders Act  

• The Commissions flagged concern about the 

Nationality and Borders Act, including human 

trafficking provisions:  

o our assessment is that the EU Trafficking 

Directive falls within the no diminution 

commitment, since it protects victims of 

trafficking and underpins ECHR Article 4 on 

slavery & forced labour. 

o We have identified several ways in which the 

legislation may breach the minimum standards 

laid out in that Directive and therefore, 

potentially breach Protocol Article 2. 

o Carefully considering next steps.  
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• Electronic Travel Authorisations  

o As Sinéad mentioned, the Commissions are 

also concerned about the potential impact of 

Electronic Travel Authorisations on the 

enjoyment of Article 8 rights to family and 

private life, particularly in border 

communities.  

o In the NI Protocol, the UK Government 

committed to avoiding a hard border, 

including related checks and controls, and 

gave undertakings in respect of protecting 

North-South co-operation and the Common 

Travel Area. 

o How the Electronic Travel Authorisation 

scheme will operate is of great concern - we 

are keeping a watching brief.  

Recommendations & Research  

• Considerable progress has been made by the 

Commissions in researching and publishing on the 

Article 2 commitment. We have made 11 

submissions jointly with ECNI, setting out over 50 
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joint recommendations alongside a further 25 

NIHRC recommendations. 

• There is more to do, of course. Geraldine will say 

more about the ongoing research programme 

initiated by the Commissions individually and 

jointly. 

• I’ll be happy to take any questions on the pieces 

NIHRC has published recently on health and 

human trafficking. 

Conclusion 

• Thank you for this opportunity to speak to you 

today; I look forward to questions from Members.   

Hand over to ECNI Chief Commissioner.  

 


