
1 

 
Opening Statement to Joint Committee on Justice 

 
General Scheme of the Communications (Retention of Data) (Amendment) 

Bill 2022 
 

30 June 2022 
 
 
Cathaoirleach and members of the Committee 
 
I am very grateful to the Committee for the opportunity to discuss the General Scheme of the 
Bill with you, and particularly the extraordinary haste with which it has been put forward. 
 
The old Yiddish definition of chutzpah is the man who kills both his parents and then seeks the 
mercy of the court on the grounds that he is an orphan. 
 
I am reminded of that definition when I hear the Department of Justice assert that this Bill is 
urgent and therefore must evade normal democratic scrutiny. 
 
On 21 December 2016 the European Court of Justice gave its decision in the Tele21 case. After 
that date, every competent lawyer knew that Irish rules on data retention were in breach of 
European law. In case there was any doubt, in April 2017 the former Chief Justice, John 
Murray, delivered a report finding that the Communications (Retention of Data) Act 2011 
amounted to illegal mass surveillance of every person in the State.2 
 
But for five years since, successive Ministers for Justice have done almost nothing to remedy 
this breach. 
 
They certainly did not do the responsible thing, which would have been to stop the use of the 
powers under the 2011 Act and arrange for it to be repealed and replaced by legislation which 
complies with fundamental rights. Instead they persisted in the use of a clearly illegal power, 
corroding the rule of law and storing up trouble for later prosecutions which have been 
undermined as a result. 
 
The Department of Justice did publish a Heads of Bill in 2017.3 However that was not a good 
faith response to either the judgment in Tele2 or the Murray report. At the time Digital Rights 

 
1 Joined Cases C-203/15 and C-698/15 Tele2 Sverige/Watson EU:C:2016:970. 
2 John Murray, ‘Review of the Law on the Retention of and Access to Communications Data’ (Dublin: Department 
of Justice and Equality, April 2017), 
http://www.justice.ie/en/JELR/Review_of_the_Law_on_Retention_of_and_Access_to_Communications_Data.
pdf/Files/Review_of_the_Law_on_Retention_of_and_Access_to_Communications_Data.pdf. 
3 Department of Justice and Equality, ‘General Scheme of the Communications (Retention of Data) Bill 2017’, 3 
October 2017, http://www.justice.ie/en/JELR/General_Scheme_-
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Ireland submitted – and the predecessor to this Committee accepted in its pre-legislative 
scrutiny report4 – that the 2017 Heads of Bill failed to meet the standards of EU law in multiple 
regards, from the lack of protection for journalists’ sources, to the failure to provide adequate 
oversight of the system, to the lack of an adequate judicial remedy against abuse. 
 
Incredibly, essentially all of those points remain true of the current Heads of Bill: in particular, 
there is still no protection for journalists’ sources, nor an adequate oversight system, nor an 
adequate judicial remedy for abuse. It appears to me to show fundamental disrespect to the 
work of pre-legislative scrutiny to ignore these findings of the Committee. 
 
I will elaborate on these points further during the discussion but regret that I have not had the 
time to produce a full submission – these Heads of Bill have been rushed out without any prior 
consultation with industry or civil society, in an attempt to sandbag any opposition through 
manufactured urgency. Also, I have no reason to believe that the Data Protection Commission 
was notified or given a draft. This is itself in breach of the GDPR and Data Protection Act 2018, 
which require prior consultation before measures of this sort, and shows further disrespect to 
the process which the law requires for input into legislation.5 
 
The Minister for Justice is, in effect, saying “trust us” to the Houses of the Oireachtas. Trust us 
to bypass normal democratic scrutiny. Trust us to do away with pre-legislative scrutiny and 
the input of the Data Protection Commission. Trust us to legislate at haste for mass 
surveillance of the entire population. But in the case of data retention, trust has clearly been 
forfeited. 
 
 
Dr. TJ McIntyre 
 

 
_Communications_(Retention_of_Data)_Bill.pdf/Files/General_Scheme_-
_Communications_(Retention_of_Data)_Bill.pdf. 
4 Joint Committee on Justice and Equality, ‘Report on Pre-Legislative Scrutiny of the Communications (Retention 
of Data) Bill 2017’ (Houses of the Oireachtas, January 2018), 32/JAE/22, 
http://www.oireachtas.ie/parliament/media/committees/justice/2018/Data-Retention-Report-Final.pdf. 
5 Section 84(12) Data Protection Act 2018; see also Article 36(4) GDPR. 


