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Thank you for the opportunity to contribute to the Committee’s deliberations today.  

 

The Judicial Appointments Commission Bill 2021 is currently being drafted and is at 

an advanced stage of drafting , the Government having approved and published the 

General Scheme of the Bill in December last.   

 

It was forwarded to a number of key stakeholders at that time including the judiciary 

and the legal professions, and a number of submissions were received.  

 

 

I might focus on a number of principles that underpin the provisions in the General 

Scheme, and of course some of these matters were also relevant to the earlier reforms 

contained in the 2017 Bill.   

 

There was broad acceptance of the need to update the Judicial Appointments 

Advisory Board  arrangements which were introduced by legislation over 25 years 

ago to deal with first-time appointment of judges.  

 

There was also a recognition that the involvement of lay persons in the process should 

be increased, expanding the experience and knowledge brought to the process of 

selection. 

 

There was a need to expand the remit of the advisory body to include promotions,  or 

elevation,  of serving judges which now is addressed under an informal non-statutory 

process for the appointment of serving judges. The Judicial Appointments Advisory 

Board has no role in this.  

 

In last year’s Government Programme , it was determined that the process of 

appointing judges for the future should remain under the leadership and guidance of 

the Chief Justice, and a substantial judicial input in the process is advisable.  

 

To support the new arrangements, Government agreed that a small dedicated resource 

be established i.e. an Office under the supervision of the Commission.  

 

An important further principle was that merit becomes the defining criterion for the 

selection of judges, and that this is expressed in statute,  with regard had to other key 

objectives, which General Scheme sets out. 

 

The Commission should be enabled to develop statements of judicial skills and 

attributes and of selection procedures having regard to particular criteria -  a  

structured approach to allow the Commission further develop the requirements for 

judicial recommendation and selection.  

 

That the Constitutional position relating to the Government's function to appoint 

judges is maintained. 

 



Further principles related to the strengthening of accountability and transparency 

arrangements , in particular in respect of the Oireachtas.  

 

Finally, many calls were made to widen the eligibility for appointment as a judge and 

the Scheme proposes that .  

 

 

CONSULTATIONS 

 

A public consultations process was conducted in 2014 and this focused on questions 

relating to the Judicial Appointments Advisory Board  process,  independence of the 

judiciary and other matters. Submissions received assisted in forming the blueprint for 

the reform of judicial appointments in the General Scheme .  It was  generally 

accepted that the appointment system needs to be expanded, modernised and 

resourced. 

 

 

JUDICIAL APPOINTMENTS ADVISORY BOARD 

 

The  Judicial Appointments Advisory Board , established following the enactment of 

the Court and Court Officers Act 1995, was at the time a landmark development in 

this area, introducing a new independent element to the judicial appointments process. 

Article 35.1 of the Constitution provides that judges are appointed by the President 

and under Article 13.9 such power is exercisable and performable only on the advice 

of the Government.  The existing selection and recommendation arrangements are 

somewhat limited and the General Scheme before the Committee addresses a range of 

matters that are intended to bring the system to a new level of openness and 

effectiveness. 

 

 

MEMBERSHIP OF COMMISSION 

 

The General Scheme provides that the Chief Justice will be the Chairperson of the  

new Commission, which will replace the Advisory Board.  There will be an equal 

number of lay persons and judges and the Attorney General will be a member in a 

non-voting capacity.  

 

The Judicial Appointments Advisory Board has been chaired since its inception by the 

Chief Justice of the day and retaining this ensures that the selection process is 

rigorous and meets the need to have a strong, independent judiciary. A 9-person 

membership is provided for in the Scheme. On the new Commission, along with the 

Chief Justice presiding, there will be two judge nominees of the Judicial Council, one 

court President, the Attorney General, plus 4 lay members with varied relevant 

expertise. This judicial and lay balance is broadly consistent with international 

practice in this area in other common law jurisdictions, though systems vary.  

 

One of the Judicial Council nominee judges will, prior to appointment as a judge,  

have been a practising solicitor and one will have been a practising barrister. The 

Committee will be aware that nominees of the President of the Law Society and of the 

Chairman of the Bar Council are members of the current Advisory Board.  The 



perspective that is important here is that of the experience of practising barristers and 

solicitors and it is envisaged that this contribution can be made by the nominees of the 

Judicial Council who will of course have the additional experience as judges. One of 

the lay members will be nominated by the Irish Human Rights and Equality 

Commission while the other three will be recommended by the Public Appointments 

Service for appointment by the Minister. The Attorney General will be a non-voting 

member.  

 

An important consideration is the lay contribution. It is 25 years since the JAAB 

process was provided for in legislation and it was the first time that the Government 

function of appointment was supplemented by an independent element in the process 

and it was the first opening to any scrutiny of the process. It was an important 

development, and it was innovative in having non-judicial, non-legal professional 

participation. Strong lay representation reflects today's governance and participation 

models of public policy decision- making. The Scheme seeks to get the balance right 

as between different contributions and interests. 

 

 

NUMBER OF RECOMMENDATIONS 

 

The Scheme provides that the Commission will nominate 5 persons to the Minister for 

each vacancy. This is a reduction on the minimum 7 names to be provided by the 

JAAB under the Courts and Court Officers Act 1995, as amended. The 2017 Bill 

provided in line with the then Government Programme for 3 names to be 

recommended to the Minister for each judicial vacancy. 3 names was viewed as the 

absolute minimum that would ensure the Government constitutional function can be 

observed. It is proposed that it would be a proportionate exercise of discretion for 5 

names to be forwarded, if the Commission is in a position to do that.  

 

The Scheme also provides a formula for more than one vacancy in the same court and 

there is a provision for less than 5 recommendations if the Commission can only 

recommend less than 5 persons for a single vacancy. Where there are, for example, 2 

vacancies, the Bill provides for 3 more names (i.e. 8 recommendations) or such lesser 

total number of names as maybe requested by the Minister. 

 

 

ALL JUDICIAL POSITIONS COVERED 

 

The Bill replicates the 2017 Bill approach whereby all persons who wish to be 

considered for appointment to judicial office, including serving judges, will be 

required to apply to the Commission.  The Judicial Appointments Advisory Board 

deals with first-time judicial appointments only while for the elevation of serving 

judges from one court to another there is in effect no system at all, other than the 

Constitutional process, and these of course are very significant appointments. It would 

appear to be no longer sustainable that there is no statutory process in place to address 

perhaps among the most important appointments to any office in the 

State;  there is general acceptance that these arrangements should be updated in the 

manner envisaged in the planned Bill in the interests of good governance, 

transparency and accountability. 

 



Thank you . 


