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CATHAOIRLEACH’S FOREWORD 

In July 2022, the Minister for Justice, Ms. Helen McEntee TD, forwarded the General 

Scheme of the Inspection of Places of Detention Bill 2022 to the Joint Committee on 

Justice in accordance with Standing Orders for the purpose of pre-legislative 

scrutiny.  

The Committee recognises the importance of ensuring that the human rights of 

prisoners and those in other areas of detention are upheld and welcomes the 

General Scheme’s intention to ratify the Optional Protocol to the UN Convention 

against Torture (OPCAT) which was signed in 2007.  

The Committee welcomes the introduction of the anticipated legislation and hopes it 

will introduce a robust independent inspection system in Ireland, that will comply with 

best practice and international standards. 

In undertaking pre-legislative scrutiny, the Committee has sought to scrutinise the 

proposed legislation and provide recommendations on areas where it believes 

change or amendments are warranted. Among the areas identified for further 

examination within the General Scheme include: the need to ensure functional and 

financial independence of the Inspectorate of Places of Detention (IPD) and the 

National Preventive Mechanisms (NPM); the reform of the operation and structure of 

the Prison Visiting Committees [Head 13]; and the need to broaden the definition of 

‘places of detention’ to include wider social and care settings [Head 14].  

The Committee has made a number of recommendations and a copy of this report 

and recommendations will be sent to the Minister for Justice.  

I would like to express my appreciation to all the witnesses for their contributions and 

to the Members of the Committee for their work on this subject.  

Finally, I hope that this report will help to inform the legislative process and make a 

valuable contribution to the forthcoming legislation. 

  

 
 

 
 

 

 
 

 
 

James Lawless TD (FF) [Cathaoirleach] 
March 2023 
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GLOSSARY OF TERMS AND ACRONYMS USED 

 
 

 
 
 

  

The Inspectorate of 

Places of Detention 

(IPD)  

The General Scheme proposes to expand the statutory role of the 

Inspector of Prisons to become a Chief Inspector of Places of 

Detention (‘Chief Inspector’), who will lead the Inspectorate of Places of 

Detention (IPD). 

Head 6(1) of the General Scheme provides that  the Office of the Chief 

Inspector will be known as the Inspectorate of Places of Detention.  

National Preventive 

Mechanisms (NPMs) 

NPMs are independent national inspection bodies that will carry out 

regular visits to places of detention and make recommendations on 

how to improve conditions in these locations.  

The Optional Protocol 

to the UN Convention 

against Torture 

(OPCAT)  

The purpose of the OPCAT is to introduce a combined system of 

national and international monitoring of places of detention in order to 

prevent ill-treatment and torture taking place in these facilities.   

OPCAT aims to take a proactive approach and to try and prevent 

maltreatment in places of detention before it occurs. To achieve this, 

OPCAT sets up a system of regular visits, carried out by independent 

international and national bodies, to places where people are deprived 

of their liberty. 

OPCAT was agreed in 2002 and Ireland signed OPCAT in 2007. 

Prison Visiting 

Committees (PVC) 

The purpose of PVCs is to carry out frequent visits to the prison to 

which they are appointed and to listen to any complaints made to them 

by a prisoner.  

PVCs are provided with access to all areas within prisons and report to 

the Minister for Justice with any concerns or abuses they have 

observed while carrying out a visit to their assigned prison. 

Subcommittee on 

Prevention of Torture 

(SPT) 

The SPT is the UN oversight body which is empowered to visit and 

examine places of detention within States that ratify OPCAT.  

The SPT also assists and advises NPMs in their monitoring role. 
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COMMITTEE RECOMMENDATIONS 

The following recommendations were made by the Committee in relation to the topic: 

1. The Committee recommends the immediate ratification of the OPCAT prior to 

the legislation being enacted in full. 

 

2. The Committee recommends that the legislation should guarantee the 

functional and financial independence of National Preventive Mechanisms 

(NPMs) under relevant Heads, in order to align with corresponding guarantees 

within OPCAT.  

 

3. The Committee recommends that the legislation should provide more detail on 

how the detainees’ voice will be heard during investigations and the role of 

experts and expertise that should be made available to the Inspectorate of 

Places of Detention (IPD) and NPMs.  

 

4. The Committee recommends the legislation should provide more clarity and 

transparency around the structure, role, membership and appointment of 

members to the Prison Visiting Committees (PVCs). 

 

5. The Committee recommends that the legislation should ensure that members 

of the PVCs will be paid and that the legislation should not decrease the 

frequency with which PVC members visit prisons by stipulating a legal minimum 

duration within which prisons should receive an inspection.  

 

6. The Committee recommends that the proposal under Head 13(13) for all reports 

from PVCs to be collated into a singular report should be removed.  

 

7. The Committee recommends that the proposal under Head 13(2) for the PVCs 

to be accountable to the IPD should be amended, making both PVCs and the 

IPD accountable to the Oireachtas.  
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8. The Committee recommends that under Head 14, a broader approach towards 

the definition of places of detention should be adopted, to enable NPMs to 

inspect all places where an individual has their liberty deprived, including social 

and care settings and Direct Provision centres. 

 

9. The Committee recommends that the Health Information and Quality Authority 

(HIQA) should be designated as an NPM.  

 

10. The Committee recommends the establishment of an Ombudsman for Prisons 

and Places of Detention with responsibility for handling and investigating 

complaints made in relation to prisons and places of detention. 

 

11. The Committee recommends that a separate and independent body should be 

tasked with deciding on the categorization of a prisoner’s complaint rather than 

the Irish Prison Service.  

 

12. The Committee recommends that statistical information related to disciplinary 

measures applied against prison officers for misconduct should be formally 

recorded in annual reports.  

 

13. The Committee recommends that adequate funding and resourcing is provided 

to the IPD to ensure that it can take on its expanded role.  

 

14. The Committee recommends that the legislation should guarantee prisoners 

the right to avail of sufficient translation services and translated materials which 

correspond with international requirements on translation for prisoners.  

 

15. The Committee recommends that more judges be appointed in order to deal 

with the backlog of trials reaching court.  

 

16. The Committee recommends that all staff operating within prisons should 

receive training in gender and gender-based violence and that high-contact 

points within female prisons should be staffed by female prison officers.  
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17. The Committee recommends that the legislation should lay out clearly a formal 

role for civil society in the designation and operation of NPMs.  

 

18. The Committee recommends that, in line with Article 35 of OPCAT, the 

legislation should make clear the privileges, immunities and protections that 

would be afforded to members of the NPM, to ensure they can carry out their 

role independently.  

 

19. The Committee recommends that PVC’s membership should be proportionate 

to the prison size, have gender balance and include at least two standing 

members, who have experience being imprisoned or detained in an approved 

centre. 

 

20. The Committee recommends that investigative reports into any serious adverse 

event or death should be laid before the Oireachtas. 

 

21. The Committee recommends that the language of the report and of the 

legislation be made more inclusive by replacing ‘prisoners’ with ‘people in 

prison’, ‘he/him/ and ‘she/her’ with ‘they/them’ and extend ‘detainee’ to ‘those 

who may be deprived of their liberty’ in line with OPCAT. 
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CHAPTER 1 - Introduction  

This is the report on pre-legislative scrutiny of the General Scheme of the Inspection 

of Places of Detention Bill 2022, which aims to facilitate Ireland’s ratification of the 

Optional Protocol to the UN Convention against Torture (OPCAT).  

 

Purpose of the Bill 

The OPCAT would introduce a dual system of the monitoring of places of detention at 

national and international level, to prevent torture and other human rights abuses.1 A 

commitment to ratify OPCAT was contained within the Programme for Government.  

Among the General Scheme’s objectives include the establishment of National 

Preventive Mechanisms (NPMs), which are independent national inspection bodies 

that would make regular visits to places of detention and provide recommendations on 

how to improve conditions in these locations.  

The General Scheme also proposes to expand the statutory role of the Inspector of 

Prisons to become a Chief Inspector of Places of Detention (‘Chief Inspector’). The 

Chief Inspector would lead the Inspectorate of Places of Detention (IPD) and would 

be appointed as the NPM for all places of detention within the justice sector. 

Under this legislation, the Irish Human Rights and Equality Commission (IHREC) 

would be designated as a co-ordinating NPM and would co-ordinate the work of 

several NPMs and liaise with the UN oversight body the Subcommittee on Prevention 

of Torture (SPT). 

 

Procedural basis for scrutiny  

Pre-legislative consideration was conducted in accordance with Standing Order 174A, 

which provides that the General Scheme of all Bills shall be given to the Committee 

empowered to consider Bills published by the member of Government. 

 
1 gov.ie - Minister for Justice publishes General Scheme of the Inspection of Places of Detention Bill 
(www.gov.ie)  

https://www.gov.ie/en/press-release/470b9-minister-for-justice-publishes-general-scheme-of-the-inspection-of-places-of-detention-bill/?referrer=http://www.justice.ie/en/JELR/Pages/minister-for-justice-publishes-general-scheme-of-the-inspection-of-places-of-detention-bill#:~:text=24%20June%202022&text=The%20bill%20will%20provide%20for,of%20detention%20in%20the%20State.
https://www.gov.ie/en/press-release/470b9-minister-for-justice-publishes-general-scheme-of-the-inspection-of-places-of-detention-bill/?referrer=http://www.justice.ie/en/JELR/Pages/minister-for-justice-publishes-general-scheme-of-the-inspection-of-places-of-detention-bill#:~:text=24%20June%202022&text=The%20bill%20will%20provide%20for,of%20detention%20in%20the%20State.
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Engagement with Stakeholders  

The Joint Committee on Justice invited submissions from stakeholders on the General 

Scheme of the Inspection of Places of Detention Bill 2022.  

 

On 18th October 2022, the Committee held a public engagement with several of these 

stakeholders, as laid out in the table below:  

 

Table 1: List of public engagements with Stakeholders  

Organisation Witnesses 

Irish Council for Civil 

Liberties (ICCL) 

Mr. Liam Herrick, Executive Director 

Mr. Seán Beatty BL, Procedural Rights Fellow 

 

Irish Penal Reform Trust 

(IPRT) 

Ms. Saoirse Brady, Executive Director 

Ms. Molly Joyce, Legal and Public Affairs Manager 

 

Office of the Inspector of 

Prisons (OIP) 

Chief Inspector Mark Kelly 

Senior Inspector Dr. Ciara O’Connell  

 

Mental Health 

Commission 

Ms. Orla Keane, General Counsel for the Mental Health 

Commission (Decision Support Service) 

 

Dr. Joe Garrihy Assistant Professor in Criminology at the School of Law 

and Criminology, Maynooth University. 

 

Prison Visiting Committee 

Members 

Ms. Nuala Ryan 

Dr. Pauline Conroy 

 

Department of Justice Ms. Lisa Doherty, Principal Officer, Criminal Justice 

Legislation 

Mr. David Hogan, Assistant Principal, Criminal Justice 

Legislation 
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The primary focus of this meeting was to allow for an engagement between the 

Members and stakeholders to discuss to discuss possible areas of the General 

Scheme which may need to be amended.  

This report summarises the engagements and the key points considered by the 

Committee when drafting the recommendations set out in this report.  

A link to the full transcript of the engagement can be found here. 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

https://data.oireachtas.ie/ie/oireachtas/debateRecord/joint_committee_on_justice/2022-10-18/debate/mul@/main.pdf
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CHAPTER 2 - Summary of Evidence  

In the course of the public hearing, a number of important points were raised. A 

summary of the main areas discussed in evidence to the Committee follows. 

 

1. Stakeholders welcome the General Scheme and recommend the 

immediate ratification of OPCAT 

Stakeholders welcomed the introduction of the General Scheme and its intention to 

allow for the ratification of the Optional Protocol to the UN Convention against 

Torture (OPCAT). Witnesses pointed out that it was 15 years since OPCAT was 

signed and were hopeful that this legislation would introduce an effective system of 

monitoring places of detention, that best meets international standards and upholds 

human rights. Witnesses pointed out that it will also be important for the monitoring 

mechanism of the new Inspectorate of Places of Detention (IPD) to align with 

accountability mechanisms in the policing field.  

Stakeholders recommended that OPCAT be ratified immediately, as the Protocol 

provides Governments with a 5-year window between ratifying the Protocol before 

they must finalise the elements required to fulfil the obligations of OPCAT.  

Witnesses told the Committee that during this period the Government could engage 

with the Sub-Committee on Prevention of Torture (SPT) to help in the development 

of the legislation and pointed out that this Treaty is specifically structured to allow for 

this engagement with the SPT while national legislation on the Protocol is being 

developed. The Committee heard that ratifying the Protocol would also provide more 

guidance around questions raised by stakeholders in relation to the independence, 

and resourcing of the IPD and NPMs.  

In response, representatives from the Department of Justice pointed out that 

Government policy states that international instruments should not be ratified unless 

primary legislation is already in place. They informed that Committee that the 

Department has already been engaging with the SPT in relation to the General 

Scheme and that engagement with the SPT and also the IHREC would also continue 

after the legislation is enacted.  
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2. Financial and operational independence of the National Preventive 

Mechanisms (NPMs)  

All witnesses were in agreement that the National Preventive Mechanisms (NPMs) 

must have financial and functional independence and expressed concern that this is 

not sufficiently guaranteed under the General Scheme as currently drafted.  

Witnesses stressed that in order to align with the provisions of Article 18 of OPCAT, 

the independence of the NPMs must be made clear.  

Witnesses outlined to the Committee several areas of the General Scheme where 

this independence appears to be compromised 

➢ Head 3 / Head 6: It was pointed out that under these heads the budget of the 

IPD will remain under the Department of Justice rather than through an 

individual Vote. Witnesses told the Committee that it is also important for the 

IPD to have their own independence in relation to funding, otherwise they 

must seek permission for the Department if they are spending over €25,000 

on IT matters and this can delay the IPD from carrying out its mandate 

effectively;  

 

➢ Head 6: Concerns were expressed that the Minister for Justice has a role in 

appointing staff to the IPD, which interferes with its independence. 

 

➢ Head 11: Similarly, witnesses told the Committee that, under Head 11, it 

appears that the Chief Inspector is prevented from questioning or disagreeing 

with elements of Government policy, which would mark a significant 

curtailment of independence for the Inspector;  

It was recommended that the NPM should be made accountable to the Oireachtas 

rather than the Department. Witnesses informed the Committee that the IHREC, the 

Ombudsman and the Ombudsman for Children already report to the Oireachtas 

rather than to their relevant Departments and witnesses underlined that this is an 

important distinction to ensure there is a structural independence between 

Departments and these bodies.  
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In response, officials from the Department stated that it is intended that the IPD will 

be functionally independent under this legislation and they acknowledged that this 

may need to be made clearer within the legislation. Officials informed the Committee 

that the IPD would be accountable to the Oireachtas in relation to its functions and 

administration, however, the IPD would be accountable to the Government in relation 

to policy matters.  

In relation to the decision to maintain the funding of the IPD under the remit of the 

Department of Justice, representatives from the Department highlighted that this was 

based on the findings of an independent review into the Office of the Inspector of 

Prisons (OIP), which found that moving the responsibility for resourcing the IPD to a 

separate Vote would place an unnecessary administrative and financial burden on 

the IPD and that it would be more prudent to maintain this funding under the 

Department.  
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3. Expertise available to the Inspectorate of Places of Detention (IPD) and 

the National Preventive Mechanisms (NPM) 

Witnesses told the Committee that the General Scheme lacks detail on the role of 

experts and expertise that should be made available to the IPD and NPMs and 

recommended that this should be reflected in the General Scheme. 

Witnesses pointed out that the use of experts by the NPMs was recommended in 

international guidance and argued that the Chief Inspector should be allowed to 

engage with external experts, which would help support them to carry out 

inspections. It was suggested that a panel of experts could be made available that 

the NPM could revert to in the course of a prison inspection, for example, in 

circumstances where an expert’s knowledge was desired in relation to a visit being 

carried out in a particular prison.  

The Committee heard that those who are selected to advise these bodies can often 

be retired police officers, prison officers or others who have a background working 

within the criminal justice system. Witnesses informed the Committee that it is 

important to seek a diverse representation of individuals available to advise the 

NPMs in their inspections, rather than laying out a specific list of expertise that is 

required, as it is often more beneficial to have individuals with a range of different 

experiences able to guide inspections proves more beneficial.  

Stakeholders highlighted that the General Scheme should also include guidance 

related to the need to include the expertise of people with lived experience of the 

criminal justice system in the inspections process.  
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4. Reform of the Prison Visiting Committees (PVCs) [Head 13] 

Members and witnesses discussed Head 13 of the General Scheme, which intends 

to restructure the Prison Visiting Committees (PVCs).   

The Committee heard about the valuable work carried out by PVC members. 

Witnesses spoke of the unique role PVCs have as an independent actor, whose 

members engages directly with prisoners and of their value as a point of ‘community 

contact’ for prisoners. Witnesses told the Committee that PVC members can build-up 

trust with prisoners more effectively than other groups due to the frequency with 

which they visit prisons and their experience listening and engaging empathetically 

with prisoners. Witnesses said that prisoners are genuinely appreciative of the work 

carried out by PVC members and that some of the requests which prisoners seek 

help with, could be as simple as asking for help to find missing items of clothing or 

access post from family.  

Witnesses said that PVCs also build strong relationships with prison Governors and 

other prison staff and that they are respected within prisons to express their opinions 

regarding what they have observed in their role. As a result, witnesses said that 

PVCs also have a valuable role as an intermediary between prison Governors, staff 

and prisoners to try and help resolve issues that may arise.  

 

Witnesses, speaking on behalf of PVCs, told the Committee that they were against 

proposals within the General Scheme that members of the PVCs would be unpaid 

and that they would visit prisons less frequently. Witnesses underlined that it is 

important for PVCs to maintain regular contact with prisoners and carry out regular 

visits to prisons in order to report as effectively as possible on the welfare of 

prisoners or provide observations on prison structures and the impact of any 

changes. 

Witnesses told the Committee that they had heard from some PVC members that 

there is a lack of clarity around how the appointments process for members of PVCs 

operates. In response to queries, representatives from the Department of Justice 
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clarified that appointments to PVCs are made through a Public Appointments 

process.  

In terms of reports issued by PVCs, witnesses criticised suggestions under Head 

13(13) of the General Scheme that all reports from PVCs would be collated into one 

singular report. Witnesses told the Committee that compiling one report would result 

in issues pertaining to individual prisons being overlooked and said that compiling 

one report would involve significant use of resources and time.  

Witnesses also discussed proposals under Head 13(2) providing that the PVCs 

would be accountable to the Inspectorate and cautioned against this, as they argued 

that this would require the Inspectorate being granted significant additional resources 

and may compromise the independence of the PVCs.  

 

While Members and several witnesses welcomed proposals to reform the structure 

of PVCs, they argued that it is vital that the core duties carried out by PVC members 

are maintained within any revised structure. It was suggested that the General 

Scheme should provide more clarity, consistency and transparency around the 

intended structure and role of PVCs. More clarity should also be provided on 

membership of PVCs, including the term limits, required training and appointments 

system in relation to PVC members.  

In response, representatives from the Department highlighted that the Bill when 

published, will be informed by the results of public consultations and stakeholder 

feedback regarding the formulation of PVCs and hoped that this would provide 

greater detail on the roles and structures of PVCs.  
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5. Definitions of ‘place of detention’ [Head 14]  

The Committee discussed Head 14 of the General Scheme and the definition 

provided to ‘places of detention’. 

Witnesses told the Committee that it is important to consider non-traditional places of 

detention when deciding what should be classified as a place of detention and that 

this Head should not focus solely on prisons. Witnesses argued that the most 

significant factor guiding this decision should be to include ‘any place where an 

individual is deprived of their liberty’, as stated under Article 4 of OPCAT. Other 

witnesses highlighted that the recognition of a prison as a place of detention and the 

provision of prison rules can result in prisoners having better conditions and more 

rights than individuals in other areas of detention e.g. those held in mental health 

facilities.  

Witnesses argued that the General Scheme adopts a narrow approach towards the 

definition of ‘places of detention’ and said that, in order to align with corresponding 

Article 4 of OPCAT, a broader definition should be provided. The Committee heard 

that this definition should cover places of ‘quasi-detention’ including nursing homes, 

care homes and Direct Provision centres.  

In relation to suggestions that nursing homes should receive inspections under the 

Protocol, it was pointed out that hospitals and nursing homes are already inspected 

by the Health Information and Quality Authority (HIQA). Some suggested that 

nursing homes may be better dealt with under the developing ‘Deprivation of Liberty 

Safeguard Proposals’ and should be categorized differently to other facilities e.g. 

those where individuals are involuntarily detained.  

Others suggested that HIQA should be designated as an NPM due to its role in 

inspecting places where young people are detained, including the Oberstown 

campus, Ballydowd Special Care Unit, Coovagh House and Crannóg Nua. It was 

emphasised that facilities where young people are detained should receive robust 

levels of scrutiny.  

In response to the questions raised, representatives from Department clarified that it 

is the Government’s intention that all places of detention will be covered by the 
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General Scheme. They explained that definitions within the legislation will be clarified 

further as the drafting progresses and upon receiving advice from the Office of the 

Attorney General. The Committee was told that while this General Scheme is 

intended to cover areas of detention within the justice sector, it also references other 

relevant Departments responsible for facilities where liberty is restricted, including 

the Department of Health, the Department of Defence and the Department for 

Children, Equality, Disability, Integration and Youth.  
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6. Establishment of a Prison Ombudsman and Prison Complaints System 

Several witnesses supported the idea of a Prison Ombudsman, who would be tasked 

with handling and investigating complaints made in relation to prisons. 

Witnesses told the Committee that any Prison Ombudsman that is established 

should be designated as a separate body to the existing Ombudsman. They 

suggested that a Prison Ombudsman would have a sufficient level of complaints to 

deal with and it would lessen the burden of work on NPMs, who should not carry out 

investigations under the OPCAT. 

Witnesses told the Committee that currently, complaints are ranked from A to E and 

said that complaints of a ‘category A’ nature would, as a matter of protocol, be 

considered a legal matter which would be handled outside of the prison system. 

Witnesses recommended that a Prison Ombudsman should deal with complaints at 

category-A or category-B level, which would account for serious complaints such as 

violence, discrimination or the abuse of rights.  

In relation to the categorization of complaints, witnesses expressed concern that the 

Irish Prison Service decides on the severity and categorization of a prisoner’s 

complaint and it was argued that these should be categorized by a separate and 

independent body.  

The Committee was informed that the Office of the Inspector of Prisons (OIP) is not 

responsible for the investigation of complaints and they are only empowered to 

investigate the circumstances around complaints and would be informed when 

complaints of a serious nature arise. Witnesses said that they do not believe the OIP 

or the proposed IPD should have a role in investigating complaints, as they believe 

its investigative function should be kept separate from managing complaints.  

The OIP and other witnesses told the Committee that there is a significant backlog 

and delay in progressing and resolving complaints. They noted that the current 

system for investigating complaints needs reform and welcomed the ongoing review 

of the prison complaints procedures.  
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Witnesses told the Committee that there are five or six different categories of 

complaints and that this can be awkward and difficult to navigate for those prisoners 

who do not have the correct information on how to make a complaint and for those 

who may not have a strong level of English.  

In response, representatives from the Department of Justice told the Committee that 

work is underway to devise secondary legislation to amend prison rules and reform 

the prison complaints system.  

In the context of prisoner complaints, Members also questioned what happens in 

situations where a prisoner wishes to make a complaint against a prison officer but 

may be fearful of the consequences of lodging this complaint. Questions were raised 

as to what oversight there is into the behaviour of prison guards.  

Witnesses highlighted that there appears to be no statistics captured to reflect the 

prevalence of prison staff assaults on prisoners. They told the Committee that there 

are very few oversight mechanisms or sanctions applying to prison officers for 

misconduct, including general misconduct like persistent lateness, being absent 

without reason etc. The Committee heard that misconduct by prison officers is most 

often sanctioned through delaying their next increments, however, they 

recommended that disciplinary measures applied against prison officers should be 

formally recorded in annual reports.  

Witnesses with the OIP acknowledged that, having reviewed the data available on 

category-A complaints, they noticed certain patterns of complaints and the names of 

certain officers mentioned frequently and are aware of potential issues around 

complaints against prison staff. They informed the Committee that they take these 

complaints seriously and intend to meet with other representative bodies within the 

prison system to see how they can best resolve this issue.  
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7. Need for adequate translation services for prisoners  

Members and witnesses discussed the need for there to be sufficient translation 

services available for prisoners.  

The Committee was informed of a recent survey carried out into minority, ethnic and 

foreign national prisoners. The survey, which recorded the opinions of over 100 

individuals in prison, found that problems relating to language and understanding 

were central to the daily experiences of prisoners and caused them significant 

difficulties.  

The Committee was told that Ireland is required to honour international obligations in 

relation to the provision of translation services for prisoners. European prison rules 

stipulate that prisoners must be provided with a copy of prison rules and related 

documents in a language they understand, however, witnesses stated that the 

majority of prisoners they had spoken to had not even received any prison rules in 

English.  

The Committee heard that, at present, some prisoners may be translating on behalf 

of others who do not have a strong level of English but wish to speak to a member of 

a PVC or a chaplain. Witnesses said that involving another prisoner as a translator 

compromises a prisoner’s right to confidentiality and privacy, which the Irish Prison 

Service (IPS) has an obligation to provide to prisoners.  

Witnesses emphasised that access to appropriate translation services is a basic 

human right that must be upheld for prisoners. The Committee heard that the issue 

of translating materials for prisoners will become more important, as it is expected 

that the foreign national prison population will continue to grow.  

Witnesses recommended that a central translation service for prisoners should be 

established and urged that more prison documentation must be translated into the 

relevant languages. Witnesses also pointed to other countries like the Netherlands 

and England, where a dedicated telephone translation services is offered, that 

provides immediate access to translators for prisoners and appears to work well.  
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When providing translation material for prisoners, witnesses pointed out that while 

prisoners may come from the same country or origin, they may speak a different 

dialect or language from each other and cautioned that sourcing translation material 

for prisoners should take this into account to ensure that translation material is 

provided for the language required by every individual prisoner.  

Representatives from the OIP said that a frequent recommendation arising from their 

inspections to prisons last year was the need for greater access to information for 

foreign nationals in prison and for those whose English would be poor. The 

Committee was told that the OIP have increased the number of materials they 

provide to prisoners in different languages, including an information booklet provided 

to prisoners, which is available in ten languages and surveys carried out on 

prisoners using tablet devices, which are accessible in ten languages. The OIP said 

that they have been carrying out a monitoring process on their recommendations but 

acknowledged that there is a pressing need for prison materials to be translated into 

more languages.  
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8. Number of prisoners on remand and prisoners receiving short 

sentences 

Members and witnesses discussed the number of prisoners on remand and the 

number of prisoners receiving short sentences. Witnesses highlighted to the 

Committee that the number of prisoners on remand has increased in recent years, in 

particular following the pandemic.  

Members and witnesses voiced concerns about this trend, as it was argued that 

short or remand sentences are an ineffective method of incarcerating prisoners. The 

Committee heard that that there are no opportunities to arrange training or education 

programmes for those on short sentences and therefore little is done to help 

effectively rehabilitate prisoners on remand, who will face the same problems upon 

their release that resulted in them entering prison, e.g. addiction and homelessness.  

Witnesses also referenced a policy review and action plan commissioned by the 

Minister for Justice in Autumn of 2022, which supported the arguments against 

imposing short sentences on individuals. This report stated that individuals who 

commit minor offences and receive a sentence of less than 12 months should not be 

imprisoned.  

Members referenced a meeting held with the Justice Committee of the House of 

Commons, where they discussed the issue of prisoners on remand and alternatives 

to this issue, including the potential to tag and observe people who have committed 

offences rather than keeping them in custody. 

Witnesses also highlighted figures that Ireland has the lowest number of judges per 

100,000 population in the EU and recommended that more judges be appointed in 

order to help deal with the backlog of trials reaching court.  
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9. Other suggested measures to strengthen the legislation 

 

• Resourcing of the Inspectorate of Places of Detention (IPD) 

Witnesses told the Committee that the IPD must be sufficiently resourced in order to 

take on its expanded role as NPM for the justice sector. Witnesses pointed out that 

in New Zealand, the ability of the IPD to carry out inspections is limited due to the 

lack of resources provided to this body.  

Witnesses also recommended that the IHREC be adequately resourced and staffed 

so that it can carry out its role as co-ordinating NPM under Head 16.  

Representatives from the Department of Justice informed the Committee that in 

recent years there was a significant increase in the level of funding provided to the 

OIP.  

The Committee was informed that the Department of Justice will engage with the 

Department of Public Expenditure and Reform to ensure that sufficient funds can be 

made available to the IPD to support it in carrying out its mandate upon the 

enactment of this legislation.  

 

 

• Role for civil society in the designation and operation of NPMs  

Witnesses recommended to the Committee that the legislation should specify a 

formal role for members of civil society in the appointment and operation of NPMs.  

The Committee was informed that civil society can play a valuable role in assisting 

the work of NPMs, for example, that they can inform an NPM on its area of expertise 

where required and that they can ensure there is adequate external scrutiny of 

NPMs.  
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It was pointed out that the SPT has recognised the value of civil society engaging 

with NPMs and it has laid out guidelines for the kind of role that civil society can have 

in regard to the operation of NPMs.  

Witnesses recommended that civil society would be best placed to act in an advisory 

capacity to the NPMs. They pointed to Australia where it is planned to establish a 

civil society steering group or advisory group that could help inform the co-ordinating 

NPM and they recommended that this approach be adopted in Ireland. 

 

• Women in prison 

Members and witnesses discussed women in prisons. It was highlighted that female 

prisoners are very vulnerable and that the majority would have experienced trauma 

or been victims of domestic violence or abuse prior to entering prison. The 

Committee heard of the importance of adopting a trauma-informed approach to 

victims, which should inform how they are treated and engaged with in a sensitive 

manner. Witnesses highlighted evidence which found that women from the Travelling 

community account for a disproportionate number of female prisoners and 

highlighted the difficult circumstances that had resulted in them being sent to prison. 

Witnesses recommended to the Committee that all staff operating within prisons 

should receive training in gender and gender-based violence to ensure that they 

would be equipped to understand the particular circumstances of female prisoners. 

It was also recommended that, while staff within women’s prisons should be mixed, 

the high-contact points within prisons should be staffed by female prison officers only 

in order to ensure that female prisoners wishing to engage in private conversations 

with staff can do so with a member of the same gender.  
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▪ Privileges and immunities under Article 35 of OPCAT 

Witnesses referenced Article 35 of OPCAT, which lays out the privileges, immunities 

and protections that should be granted to members of NPMs, to enable them to carry 

out their role independently.  

Witnesses underlined that it is important for the General Scheme to outline the 

privileges and protections that will be afforded to members of the NPM, both to 

ensure their own protection and to safeguard any sensitive information that they may 

be privy to. For example, witnesses told the Committee that NPM members should 

be protected for search and seizure requests.  
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CHAPTER 3 - Summary of Submissions  

The Committee received submissions from the following stakeholders.  

➢ Dr. Ian Marder, Assistant Professor in Criminology at Maynooth University 

➢ Mental Health Reform  

➢ The Courts Service 

➢ EPIC (Empowering People in Care)  

➢ Jesuit Centre for Faith & Justice 

➢ Irish Council for Civil Liberties (ICCL) 

➢ Irish Penal Reform Trust (IPRT) 

➢ Mental Health Commission 

➢ Office of the Inspectorate of Prisons  

➢ Ms. Nuala Ryan, member of a Prison Visiting Committee.  

➢ Dr. Joe Garrihy, Assistant Professor in Criminology at the School of Law and 

Criminology, Maynooth University. 

➢ Irish Human Rights and Equality Commission (IHREC) 

 

The following unsolicited submission was also received by the Committee 

➢ Policing Authority 

 

These submissions highlighted in particular, the need to ensure the financial and 

functional independence of the Chief Inspector of Places of Detention and National 

Preventive Mechanisms (NPMs); comments in relation to the construction and 

operation of Prison Visiting Committees (PVCs); and the definition of the term ‘places 

of detention’.  
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1. Overview of the General Scheme  

Ireland ratified the UN Convention against Torture in 2002 and signed the Optional 

Protocol to the UN Convention against Torture (OPCAT) in 2007. The General 

Scheme of the Inspection of Places of Detention Bill is intended to facilitate Ireland’s 

ratification of OPCAT.  

OPCAT’s main purpose is to establish a joint system of national and international 

monitoring and regular visits to places of detention in order to prevent ill-treatment and 

torture. OPCAT aims to take a proactive approach and to try and prevent ill-treatment 

in places of detention before it occurs.  

The Protocol requires the establishment of National Preventive Mechanisms 

(NPMs), which are independent national inspection bodies that will carry out regular 

visits to places of detention and make recommendations on how to improve conditions 

in these locations.    

The General Scheme proposes to expand the statutory role of the Inspector of Prisons 

to become a Chief Inspector of Places of Detention (‘Chief Inspector’), who will 

lead the Inspectorate of Places of Detention (IPD) and who will be appointed as the 

NPM for all places of detention within the justice sector. However, other Ministers will 

be enabled under this legislation to select NPMs for places of detention that fall outside 

of the justice sector and under their remit.2  

Under this Scheme, the Irish Human Rights and Equality Commission (IHREC) will 

become a co-ordinating NPM, co-ordinating the work of several NPMs and liaising with 

the UN oversight body the Subcommittee on Prevention of Torture (SPT). The SPT 

is empowered to visit and examine places of detention within States that ratify OPCAT 

and SPTs also assist and advise NPMs in their monitoring role.3  

 

 

 
2 Minister for Justice publishes General Scheme of the Inspection of Places of Detention Bill - The 
Department of Justice 
3 OHCHR | Subcommittee on prevention of torture 

https://www.justice.ie/en/JELR/Pages/minister-for-justice-publishes-general-scheme-of-the-inspection-of-places-of-detention-bill#:~:text=24%20June%202022&text=The%20bill%20will%20provide%20for,of%20detention%20in%20the%20State.
https://www.justice.ie/en/JELR/Pages/minister-for-justice-publishes-general-scheme-of-the-inspection-of-places-of-detention-bill#:~:text=24%20June%202022&text=The%20bill%20will%20provide%20for,of%20detention%20in%20the%20State.
https://www.ohchr.org/en/treaty-bodies/spt
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2. Expenses (Head 3) and the need for functional and financial 

independence of the Chief Inspector and NPMs (Head 6, Head 8, Head 

18) 

• Witnesses stressed the need for the Chief Inspector and NPMs to have 

functional and financial independence.  

• IPD and NPMs could follow existing model used for the IHREC and be 

accountable to the Oireachtas rather than the Department. 

• Concerns raised about funding for the Chief Inspector being located within 

Department of Justice’s budget and the impact on the Chief Inspector’s 

independence. 

 

The majority of stakeholders highlighted the need for this legislation to ensure the 

financial and operational independence of the Chief Inspector and of the NPMs.  

For example, several elements of Head 8 were questioned regarding the relations and 

oversight powers of the Minister vis-à-vis NPMs and how this could compromise the 

independence of NPMs, which is deemed essential under OPCAT. For example, 

under Head 8(3) as currently formulated, the Minister can direct the Chief Inspector to 

carry out and report on an investigation, despite the fact that NPMs are not enabled to 

carry out investigations under OPCAT Article 19 and rather are limited to visiting 

places of detention, providing an advisory role, participating in education and training 

and raising awareness and cooperating with State party authorities and other relevant 

stakeholder groups. Submissions argued that if this investigative functions are to be 

maintained for the IPD, then it should be made distinct and separate from the NPM 

functions of the IPD (including separate resourcing and staff). Similarly, witnesses 

pointed out that under Head 8(7) the Minister assumes ‘political accountability’ for 

NPMs, which it was argued also compromises the functional and operational 

independence of NPMs.  

Submissions highlighted concerns around the Minister’s role in appointments of staff 

of the IPD under Head 6 and it was emphasised that there should be structural 

independence between Departments and the IPD. Submissions argued for the 

removal of Ministerial involvement in staff appointments and suggested that the IPD 
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and NPMs should follow the existing model used for the IHREC and should be 

accountable to the Oireachtas rather than to the Department. For example, the 

appointment of the Chief Inspector could shadow the model for appointing and 

removing Commissioners of the IHREC.  

 

In addition, it was pointed out by submissions that the funding for the Chief Inspector 

will be located within the Department of Justice budget and stakeholders emphasised 

the risk that this could compromise the Chief Inspector’s independence.  

Submissions suggested that the Committee should consider how it can ensure the 

functional and financial independence of the Chief Inspector and NPMs and suggested 

that specific provisions within the Bill should detail how this could be achieved, for 

example, ensuring the IPD has a ring-fenced budget to drawdown from.  

Submissions stressed that adequate resourcing is essential to support the 

development and infrastructure of the IPD and NPMs. It was recommended that there 

be sufficient funding, staff and expertise provided to the Chief Inspector and NPMs for 

their role, to ensure they remain independent in their performance.  

 

Submissions also said that while the General Scheme states that NPMs should be 

independent, there is very little detail in the Scheme on the powers, roles and 

responsibilities of the NPM and its financial and functional independence. It was 

recommended that the mandate of NPMs should be made clearer to guarantee its 

independence, while other details should also be clarified in this regard including:  

➢ the legal basis of and privileges granted to NPMs;  

➢ appointments process for staff of NPMs and the independence of this staff;  

➢ and the financial independence of NPMs, for example the right of NPMs to 

allocate their own resources and take charge of their own budgets.  

Similarly, it was recommended that the powers, obligations, expertise, and resources 

of IPDs should be clarified under the General Scheme.  
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3. Functions of the Chief Inspector of Places of Detention in relation to 

inspection of prisons (Head 8) 

• A legal minimum duration should be stipulated, within which prisons should 

receive an inspection. 

• The Chief Inspector should be empowered to engage with external experts who 

could support inspections carried out by the IPD. 

 

Submissions raised several points in relation to the Functions of the Chief Inspector 

under Head 8. 

It was recommended that the General Scheme should include a legal minimum 

duration within which each prison should receive a full prison inspection. Some 

submissions recommended that this minimum should take place at least once every 

three years and include a published report on the inspection, while others suggested 

that a minimum of one visit per year for each prison would be preferable.  

It was also recommended that investigative reports into a serious adverse event or 

death in custody should be laid before the Oireachtas, to ensure transparency, 

accountability and allow for oversight into such incidents.  

Submissions recommended that Head 8(5)(a) should be amended to empower the 

Chief Inspector to engage with external experts that could support inspections carried 

out by the IPD. These experts should be enabled to travel alongside the Chief 

Inspector and their staff on any visit to a place of detention where the Inspector feels 

this would be beneficial. The Chief Inspector should be enabled to request and share 

information with other relevant authorities, where appropriate, including established 

NPMs like the Garda Síochána and the Garda Síochána Ombudsman Commission 

(GSOC).  

Submissions also pointed out that there appears to be an inconsistency between Part 

1 and Part 3 of the Scheme in relation to NPMs being enabled to make 

recommendations. It was suggested that Head 8 be amended to include a 

recommendations function, similar to what is provided for under Part 3, Head 17(1)(d) 

of the General Scheme.  
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Other comments in relation to this Head include  

➢ Under Head 8(5) the Chief Inspector should be entitled to all information 

necessary in relation to the operation of a prison or information relating to a 

specific individual and the consent required for the IPD to access the personal 

and medical records of living and deceased individuals should be clarified. 

➢ Head 8(6) should create a criminal offence for those who refuse to cooperate 

with the Chief Inspector when exercising their powers and create a disciplinary 

offence for staff who do same. 
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4. Prison Visiting Committees (Head 13) 

• Prison Visiting Committees (PVCs) should be created for all places where 

individuals are deprived of their liberty. 

• More clarity required on the relationship between PVCs and the IPD.  

• More details are required on the appointment and membership of PVCs.  

 

Submissions raised several points in relation to Prison Visiting Committees (PVCs). 

Stakeholders recommended that PVCs should be created for all places in which 

individuals are deprived of their liberty and not just focused on prisons. It was pointed 

out that the General Scheme should provide more details about the responsibilities of 

PVCs and that more clarity is required on the relationship between the IPD and PVCs 

and how the IPD would provide governance and support to PVCs, while ensuring that 

PVCs would remain independent of the IPD, the Minister, the Department of Justice 

and other bodies as the Irish Prison Service.  

Some submissions questioned whether it was necessary for the PVCs to be placed 

under the responsibility of the Chief Inspector and questioned the impacts that this 

may have on the Chief Inspector’s functions and resources, as this role would impose 

a significant new workload on the IPD.   

 

In terms of the composition and operation of PVCs, stakeholders highlighted some of 

the following points: 

➢ Stakeholders recommended that PVCs should include a gender-balance 

(suggested at a ratio of 60/40) and should endeavour to have a greater diversity 

in membership, in order to be more representative of the populations that they 

serve.  

 

➢ Submissions recommended that the appropriate number of PVC members 

should be based upon the size of the prison in question and some 

recommended that the ideal number of members of a PVC is 9.  
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➢ PVC visits should be regular, ideally every fortnight or every month, as every 3 

months is too long a gap.  

 

➢ Recommended qualities of PVC members include, (among other areas): 

frequent availability to attend a prison e.g., twice a month and flexibility to attend 

prisons at evenings and weekends; willingness to abide by health and safety 

guidelines and confidentiality rules; willingness to contribute to the composition 

of written visit reports and an Annual Visiting Committee Report.  

➢ Other desirable qualities of PVC members highlighted by submissions include 

experience working with vulnerable persons or with individuals with addition 

issues or a familiarity with the socio-economic background of prisoners.  

 

➢ It was recommended that any impediments be removed to allow individuals with 

experience of imprisonment to apply for appointment to a PVC, while other 

submissions recommended that it should be stipulated that at least two 

members of PVCs should have experience of either being detained in an 

approved centre or experience of being imprisoned.  

 

➢ Membership of a PVC should not be on a voluntary basis, as not providing a 

stiped may narrow the pool of applicants who would apply to only those who 

have the financial means to support themselves.  

 

➢ This Head should contain further information on the necessary training required 

for new members of PVCs.  

 

➢ The recruitment process for PVCs should be evaluated to ensure the PVCs are 

adequately staffed. It was highlighted that in recent times PVCs have had a 

large number of vacancies, with 10 out of 12 not meeting the minimum number 

of members required under the Prison (Visiting Committees) Act 1925.  

 

➢ The terms and conditions of appointing members of a PVC should be provided 

for clearly and transparently in the legislation. Under Head 13(5), the Chief 

Inspector should not be the only body responsible for designing the criteria for 

the appointment of PVC members and they should be required to consult with 

the IHREC, with relevant civil society organisations and individuals with 
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experience of imprisonment and potentially with the Minister for Justice and the 

Probation Service.  

 

➢ In terms of reports from PVCs, it was recommended that there should be 

individual reports on each prison published annually and sent to the Minister. 

There should also be set guidelines on the timeline of publication of these 

reports after being submitted to the Minister.  
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5. Interpretation for Part 3 (Head 14) 

• Definitions of ‘place of detention’ and ‘detainee’ should be broadened to cover 

public and private social and care settings, e.g., residential institutions and 

Direct Provision centres. 

• Definition of ‘place of detention’ should take a broader approach in order to 

align with Article 4 of OPCAT.  

 

Several submissions recommended that the definitions of terms ‘place of detention’ 

and ‘detainee’ should be broadened to include wider social and care settings, both 

public and private, such as: centres; private hospitals; nursing homes; residential 

homes; and any residential or care institution that cares for children, the elderly, or 

persons with disabilities. Particular emphasis was placed by some stakeholders on the 

need to ensure that Direct Provision centres would fall under this revised definition. 

Stakeholders stressed that the General Scheme should make it explicit that the NPM 

will inspect all places of detention within the State and that particular priority will be 

given to locations where human rights concerns have already been flagged or to 

locations that are not generally the subject of human rights-based inspections. In this 

regard, it was recommended that the definition of places of detention referring to a 

place where an individual is detained ‘by a court or under any enactment’ takes too 

narrow an approach in comparison with the definition under Article 4 of OPCAT. It was 

recommended that this phrase be removed from the definition.   

 

The Mental Health Commission (MHC) pointed out that Part 3 of the General Scheme 

includes a definition for approved centres as per the Mental Health Acts 2001-2018 

however, the Scheme does not reference the MHC. They recommended that if it is 

intended for the MHC to be designated as an NPM then this should be stipulated under 

a particular Head within the Scheme. In addition, the MHC said that the General 

Scheme should be clearer about the definitions of ‘treatment’ and ‘conditions’ as these 

are not currently defined. 
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Submissions recommended that the Scheme should also reference individuals with 

disabilities that were deprived of their liberty through guardianship or a lack of 

community-based services.  
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6. Inspections and access to places of detention by international bodies 

(Head 15) 

• Amend this Head so that it aligns more closely with Articles 12-14 of OPCAT 

and encourages closer engagements of the State with the SPT and the SPT’s 

recommendations.  

• Head 15 should enable SPT and NPMs to carry out unannounced visits.  

 

Among the points raised in relation to Head 15 include the following 

➢ Stakeholders recommended that this Head should be amended to align more 

closely with Articles 12-14 of OPCAT, for example, that the duty placed on the 

State to engage with the SPT should be broadened to ensure they enter into 

thorough engagement with the SPT on its recommendations and potential 

implementation measures for these recommendations.  

 

➢ This Head should also provide and safeguard for privileges and immunities of 

members of international bodies, as stipulated under OPCAT Article 35 and 

under sections 22 and 23 of the UN Convention on Privileges and Immunities.  

 

➢ Submissions recommended that Head 15 should be amended to allow for 

unannounced visits to be carried out by the SPT and NPMs.  

 

➢ Some submissions recommended that international bodies must be enabled to 

conduct private interviews, without additional witnesses, either in person or 

through an interpreter, with detainees, persons at the place of detention, and 

other relevant stakeholders that this body believes will provide salient 

information to them. This could include those who have recently left a place of 

detention or the relatives of an individual in a place of detention. Stakeholders 

acknowledged that this role may be restricted to the relevant Minister or 

authority for the particular place of detention, however in such situations it was 

recommended that assistance would be provided to facilitate this interview 

through e.g., providing contact details for the requested party.  
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7. Co-ordinating National Preventive Mechanism (Head 16)  

• Lack of detail regarding several elements of the IHREC’s role as a co-ordinating 

body for NPMs and how this will operate in practice. 

• IHREC must be provided with adequate staffing and resourcing to ensure it is 

able to successfully carry out the functions provided to it. 

 

Some submissions pointed out that this Head lacks detail as to how the system of a 

co-ordinating body for NPMs will operate in practice. Several questions were raised in 

this regard, including:  

➢ When will the IHREC be required to provide assistance to NPMs?  

➢ How often the IHREC will need to consult with NPMs?  

➢ What form the guidance provided by the IHREC shall take, e.g., will it be similar 

to a regulation or a set of rules?  

➢ Whether IHREC is guaranteed the same independence, safeguards and 

powers that are granted to NPMs?  

➢ Whether IHREC in this role will have any power of inspection of places of 

detention? 

➢ The power that IHREC will have in this role to produce and publish its own 

annual report.  

It was recommended that this legislation should make explicit the distinct nature of the 

NPM co-ordinating role.  

Submissions said that Head 16 should place a requirement on the State to respond to 

recommendations made by the IHREC in its role as NPM co-ordinator and that the 

State must engage in discussions with IHREC regarding possible implementation 

measures for its recommendations.  

Stakeholders noted that the proposed responsibilities granted to IHREC under this 

role are significant and recommended that the IHREC should be provided with 

adequate funding and staffing in order to successfully carry out the functions provided 

to it under this Head.  

The IHREC should also be obligated to engage with individuals with lived experience, 

to fulfil the State’s responsibilities to consult with Disabled Persons Organisations 
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under Article 4(3) of the United Nations Convention on the Rights of Persons with 

Disabilities (UNCRPD). 
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8. The functions of a National Preventive Mechanism (Head 17)  

• The SPT and NPMs should be enabled to carry out unannounced visits under 

this Head.  

• NPMs should be empowered to put forward proposals and observations in 

relation to existing or draft legislation, in line with Article 19 of OPCAT. 

• Head should include a provision allowing cooperation between NPMs and civil 

society organisations. 

 

Some submissions felt that the functions of the NPM are very general and lack certain 

details as to how they would operate in practice. Among the issues that are unclear 

include: 

➢ How often an NPM should visit and inspect a place of detention; 

➢ Whether the Mental Health Commission would have to carry out a separate 

inspection under the provisions of this Bill, or whether it could undertake an 

inspection in parallel with its current inspection process under the Mental Health 

Acts 2001-2018 and complete a separate Report; 

➢ Whether the Mental Health Commission would have to complete a separate 

report for each approved centre or whether it could compile one report in 

relation to all approved centres;  

➢ What should be included in these Reports. 

It was recommended that this head should be amended to ensure that the functions 

of an NPM align more closely with those outlined in OPCAT articles 18, 19 and 20. 

Specifically, this Head, (alongside Head 15) should also enable unannounced visits to 

be carried out by the SPT and NPMs.  

Several submissions recommended that, in line with Article 19 of OPCAT, NPMs 

should be empowered under subheads (1)(d) and (8) of this Bill to put forward 

proposals and observations in relation to existing or draft legislation. 

Submissions recommended that this Head should include a provision allowing 

cooperation between NPMs and civil society organisations in order to allow their 

perspectives to be heard regarding organisations that NPMs may liaise with.  
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9. Additional Points 

In addition to the above key issues, some stakeholders indicated specific interest in 

certain areas, as follows: 

 

• Immediate ratification of OPCAT  

Several submissions recommended that OPCAT should be ratified immediately. It was 

pointed out that it is not necessary to introduce this legislation before ratifying OPCAT 

as, under Article 24 of the Protocol, a State may be granted five years between 

ratification and the creation of the NPM. Other submissions recommended that 

ratifying OPCAT as soon as possible would demonstrate commitment to OPCAT and 

create momentum to progress further steps towards the full ratification of the Protocol. 

It was recommended that once ratified, the State should engage with the SPT and 

seek its assistance and expertise in the establishment of the NPM.  

 

• Provision of Services to the Inspectorate of Places of Detention (Head 6)  

The Office of the Inspector of Prisons said that this Head should ensure that NPM 

members and staff are provided with the necessary exemptions and protections in 

order for them to carry out their role independently. These should replicate the 

protections and exemptions provided to SPT members and include exemption from 

personal arrest, from detention and seizure of personal baggage and from seizure or 

surveillance of documents. 

 

• Designation of National Preventive Mechanisms (NPMs) (Head 18) 

Stakeholders recommended that all appointments to the NPM should be transparent; 

that the relevant Minister ensures that the experts appointed to the NPM have the 

essential capabilities and knowledge required for the OPCAT’s mandate; that staff 

should be independent in their functions; and that the NPM’s staff have both a gender 
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balance and adequate representation of minority groups. Head 18 should also include 

a clear statutory basis for civil society organisations’ to be involved in appointing NPMs 

and to have ongoing engagements with these NPMs once they are established.  

 

• Chief Inspector of Places of Detention National Preventive Mechanism in 

the justice sector (Head 19)  

ICCL recommended that the NPM for places of Garda detention should include bodies 

that have existing policing expertise, for example the Garda Síochána Inspectorate 

and the Policing Authority.  

 

• Investigation of Deaths in Custody of Prisoners [Head 10]  

The Jesuit Centre for Faith and Justice recommended that the current legislative 

basis requiring all deaths in custody to be investigated must be maintained and 

should not be subject to the discretion of the Chief Inspector as proposed under this 

Scheme. It was pointed out that investigations that take place surrounding deaths 

occurring in custody often highlight operational failures or blind spots which are not 

always identified during general prison inspections or spot checks.  

 

• Need for close collaboration between Chief Inspector and Mental Health 

Commission around Inspections  

Mental Health Reform (MHR) recommended that, given the high level of mental 

health issues among Irish prisoners, it is essential this would be taken into account 

during inspections. It was pointed out that data from 2019 found that there was an 

average waiting time of 121 days before a prisoner could be transferred to the 

Central Mental Hospital.  

MHR stressed that there be close engagement between the MHC and the Chief 

Inspector during inspections.  
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APPENDICES 

APPENDIX 1- ORDERS OF REFERENCE OF THE COMMITTEE  

 

Standing Orders 94, 95 and 96 ‒ scope of activity and powers of Select 

Committees and functions of Departmental Select Committees  

 

Scope and context of activities of Select Committees. 

  

94.(1) The Dáil may appoint a Select Committee to consider and, if so permitted, to 

take evidence upon any Bill, Estimate or matter, and to report its opinion for the 

information and assistance of the Dáil. Such motion shall specifically state the orders 

of reference of the Committee, define the powers devolved upon it, fix the number of 

members to serve on it, state the quorum, and may appoint a date upon which the 

Committee shall report back to the Dáil. 

  

(2) It shall be an instruction to each Select Committee that— 

 

(a)it may only consider such matters, engage in such activities, exercise such 

powers and discharge such functions as are specifically authorised under its 

orders of reference and under Standing Orders; 

 

(b) such matters, activities, powers and functions shall be relevant to, and shall 

arise only in the context of, the preparation of a report to the Dáil;  

 

(c) it shall not consider any matter which is being considered, or of which notice 

has been given of a proposal to consider, by the Joint Committee on Public 

Petitions in the exercise of its functions under Standing Order 125(1)4; and  

 

 
4 Retained pending review of the Joint Committee on Public Petitions 
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(d) it shall refrain from inquiring into in public session or publishing confidential 

information regarding any matter if so requested, for stated reasons given in 

writing, by—  

(i) a member of the Government or a Minister of State, or  

 

(ii) the principal office-holder of a State body within the responsibility of 

a Government Department or  

 

(iii) the principal office-holder of a non-State body which is partly funded 

by the State, 

  

Provided that the Committee may appeal any such request made to the Ceann 

Comhairle, whose decision shall be final. 

  

(3) It shall be an instruction to all Select Committees to which Bills are referred that 

they shall ensure that not more than two Select Committees shall meet to consider a 

Bill on any given day, unless the Dáil, after due notice to the Business Committee by 

a Chairman of one of the Select Committees concerned, waives this instruction.  
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Functions of Departmental Select Committees.  

 

95. (1) The Dáil may appoint a Departmental Select Committee to consider and, unless 

otherwise provided for in these Standing Orders or by order, to report to the Dáil on 

any matter relating to— 

 

(a) legislation, policy, governance, expenditure and administration of―  

 

(i) a Government Department, and 

 

(ii) State bodies within the responsibility of such Department, and  

 

(b) the performance of a non-State body in relation to an agreement for the 

provision of services that it has entered into with any such Government 

Department or State body. 

 

(2) A Select Committee appointed pursuant to this Standing Order shall also consider 

such other matters which― 

 

(a) stand referred to the Committee by virtue of these Standing Orders or 

statute law, or 

 

(b) shall be referred to the Committee by order of the Dáil.  

 

(3) The principal purpose of Committee consideration of matters of policy, governance, 

expenditure and administration under paragraph (1) shall be―  

 

(a) for the accountability of the relevant Minister or Minister of State, and 

  

(b) to assess the performance of the relevant Government Department or of a 

State body within the responsibility of the relevant Department, in delivering 

public services while achieving intended outcomes, including value for 

money. 



REPORT ON PRE-LEGISLATIVE SCRUTINY OF THE GENERAL SCHEME OF THE INSPECTION OF 
PLACES OF DETENTION BILL 2022 
 

 

Page 49 of 55 
 
 

 

(4) A Select Committee appointed pursuant to this Standing Order shall not consider 

any matter relating to accounts audited by, or reports of, the Comptroller and Auditor 

General unless the Committee of Public Accounts― 

 

(a) consents to such consideration, or  

 

(b) has reported on such accounts or reports. 

 

(5) A Select Committee appointed pursuant to this Standing Order may be joined with 

a Select Committee appointed by Seanad Éireann to be and act as a Joint Committee 

for the purposes of paragraph (1) and such other purposes as may be specified in 

these Standing Orders or by order of the Dáil: provided that the Joint Committee shall 

not consider― 

  

(a) the Committee Stage of a Bill, 

  

(b) Estimates for Public Services, or  

 

(c) a proposal contained in a motion for the approval of an international 

agreement involving a charge upon public funds referred to the Committee 

by order of the Dáil.  

 

(6) Any report that the Joint Committee proposes to make shall, on adoption by the 

Joint Committee, be made to both Houses of the Oireachtas. 

 

(7) The Chairman of the Select Committee appointed pursuant to this Standing Order 

shall also be Chairman of the Joint Committee. 

 

(8) Where a Select Committee proposes to consider― 
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(a) EU draft legislative acts standing referred to the Select Committee under 

Standing Order 133, including the compliance of such acts with the principle 

of subsidiarity, 

 

(b) other proposals for EU legislation and related policy issues, including 

programmes and guidelines prepared by the European Commission as a 

basis of possible legislative action,  

 

(c) non-legislative documents published by any EU institution in relation to EU 

policy matters, or  

 

(d) matters listed for consideration on the agenda for meetings of the relevant 

Council (of Ministers) of the European Union and the outcome of such 

meetings, the following may be notified accordingly and shall have the right 

to attend and take part in such consideration without having a right to move 

motions or amendments or the right to vote: 

  

(i) members of the European Parliament elected from constituencies in 

Ireland,  

 

(ii) members of the Irish delegation to the Parliamentary Assembly of the 

Council of Europe, and  

 

(iii) at the invitation of the Committee, other members of the European 

Parliament.  

 

(9) A Select Committee appointed pursuant to this Standing Order may, in respect of 

any Ombudsman charged with oversight of public services within the policy remit of 

the relevant Department consider— 

  

(a) such motions relating to the appointment of an Ombudsman as may be 

referred to the Committee, and  
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(b) such Ombudsman reports laid before either or both Houses of the 

Oireachtas as the Committee may select: Provided that the provisions of 

Standing Order 130 apply where the Select Committee has not considered the 

Ombudsman report, or a portion or portions thereof, within two months 

(excluding Christmas, Easter or summer recess periods) of the report being laid 

before either or both Houses of the Oireachtas.5 

 
5 Retained pending review of the Joint Committee on Public Petitions.  
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Powers of Select Committees.  

 

96. Unless the Dáil shall otherwise order, a Committee appointed pursuant to these 

Standing Orders shall have the following powers:  

 

(1) power to invite and receive oral and written evidence and to print and publish from 

time to time―  

 

(a) minutes of such evidence as was heard in public, and  

 

(b) such evidence in writing as the Committee thinks fit;  

 

(2) power to appoint sub-Committees and to refer to such sub-Committees any matter 

comprehended by its orders of reference and to delegate any of its powers to such 

sub-Committees, including power to report directly to the Dáil;  

 

(3) power to draft recommendations for legislative change and for new legislation;  

 

(4) in relation to any statutory instrument, including those laid or laid in draft before 

either or both Houses of the Oireachtas, power to―  

 

(a) require any Government Department or other instrument-making authority 

concerned to―  

 

(i) submit a memorandum to the Select Committee explaining the 

statutory 

Instrument, or  

 

(ii) attend a meeting of the Select Committee to explain any such 

statutory instrument: Provided that the authority concerned may decline 

to attend for reasons given in writing to the Select Committee, which may 

report thereon to the Dáil,  

and 
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(b) recommend, where it considers that such action is warranted, that the 

instrument should be annulled or amended;  

 

(5) power to require that a member of the Government or Minister of State shall attend 

before the Select Committee to discuss―  

 

(a) policy, or  

 

(b) proposed primary or secondary legislation (prior to such legislation being 

published),  

 

for which he or she is officially responsible: Provided that a member of the Government 

or Minister of State may decline to attend for stated reasons given in writing to the 

Select Committee, which may report thereon to the Dáil: and provided further that a 

member of the Government or Minister of State may request to attend a meeting of 

the Select Committee to enable him or her to discuss such policy or proposed 

legislation;  

 

(6) power to require that a member of the Government or Minister of State shall attend 

before the Select Committee and provide, in private session if so requested by the 

attendee, oral briefings in advance of meetings of the relevant EC Council (of 

Ministers) of the European Union to enable the Select Committee to make known its 

views: Provided that the Committee may also require such attendance following such 

meetings;  

 

(7) power to require that the Chairperson designate of a body or agency under the 

aegis of a Department shall, prior to his or her appointment, attend before the Select 

Committee to discuss his or her strategic priorities for the role;  

 

(8) power to require that a member of the Government or Minister of State who is 

officially  
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responsible for the implementation of an Act shall attend before a Select Committee 

in relation to the consideration of a report under Standing Order 197; 

 

(9) subject to any constraints otherwise prescribed by law, power to require that 

principal office-holders of a―  

 

(a) State body within the responsibility of a Government Department or  

 

(b) non-State body which is partly funded by the State,  

shall attend meetings of the Select Committee, as appropriate, to discuss 

issues for which they are officially responsible: Provided that such an office-

holder may decline to attend for stated reasons given in writing to the Select 

Committee, which may report thereon to the Dáil;  

and 

 

(10) power to―  

 

(a) engage the services of persons with specialist or technical knowledge, to 

assist it or any of its sub-Committees in considering particular matters; and  

 

(b) undertake travel;  

 

Provided that the powers under this paragraph are subject to such recommendations 

as may be made by the Working Group of Committee Chairmen under Standing Order 

120(4)(a).’ 
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APPENDIX 2 - LIST OF STAKEHOLDERS AND SUBMISSIONS 

The Committee received submissions from the following stakeholders: 

➢ Dr. Ian Marder, Assistant Professor in Criminology at Maynooth University 

➢ Mental Health Reform  

➢ The Courts Service 

➢ EPIC (Empowering People in Care)  

➢ Jesuit Centre for Faith & Justice 

➢ Irish Council for Civil Liberties (ICCL) 

➢ Irish Penal Reform Trust (IPRT) 

➢ Mental Health Commission (MHC) 

➢ The Office of the Inspector of Prisons (OIP) 

➢ Ms. Nuala Ryan and Dr. Pauline Conroy, members of a Prison Visiting 

Committee  

➢ Dr. Joe Garrihy, Assistant Professor in Criminology at the School of Law and 

Criminology, Maynooth University. 

➢ Irish Human Rights and Equality Commission (IHREC) 

 

The Committee also received submissions from the following:  

➢ The Policing Authority  

 

 

[Submissions are available in the online version of the Committee’s Report, which will 

be accessible at https://www.oireachtas.ie/en/committees/33/justice/]. 
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Submission to the Joint Committee on Justice 
General Scheme of the Inspection of Places of Detention Bill 2022 

Monday 1st August 2022 

Dr. Ian D. Marder 
Assistant Professor in Criminology 
Maynooth University School of Law and Criminology 

Introduction 

1) I welcome the Department of Justice’s decision to publish this draft Bill. There is considerable
potential to strengthen Ireland’s legal structures for the inspection of places of detention, and
to increase the capacity and independence of bodies that inspect, oversee and monitor places
of detention. I also welcome the Joint Committee on Justice’s call for submissions on this draft
Bill, and I am grateful to be included among those from whom submissions were sought.

2) Since May 2018, I am Assistant Professor in Criminology at Maynooth University School of Law
and Criminology. In preparing this submission, I draw on the following knowledge:

a) knowledge of the law, policies and practices relating to Prison Visiting Committees (PVCs) in
Ireland. In March 2020, the Minister for Justice appointed me to a PVC for a three-year term;1

b) knowledge of the law, policies and practices relating to the Office of the Inspector of Prisons
(OIP) in Ireland. In 2020, I collaborated with the OIP on research to explore the experiences of
people cocooning in prisons at the outset of the pandemic. You can read our briefing here and
an article we wrote for RTÉ on this study here;

c) knowledge of the law, policies and practices relating to prisons and prison services. I engage
with prison policymakers, services and reform advocates in several countries to develop both
restorative practices in prisons and post-sentence restorative justice; and,

d) knowledge of prisons research and criminal justice policy implementation obtained through
my education, training and employment as a criminological researcher and lecturer.

3) This submission does not address each element of the draft Bill, but focuses on Parts 1 and 2,
on which subject matters I have the most expertise. Further, the order in which my submission
addresses the Bill’s Heads and Subheads is not a comment on their relative importance.

4) It is my view that, in determining what recommendations to make regarding the draft Bill, the
Joint Committee should give the strongest possible weight to:

a) international law and policy frameworks, and related official documents from international
governmental bodies, especially the European Convention for the Prevention of Torture and
Inhuman or Degrading Treatment or Punishment, the European Prison Rules (revised in 2020)
and standards contained in related Council of Europe Recommendations as per the Preamble
to the European Prison Rules (see here), the United Nations Standard Minimum Rules for the
Treatment of Prisoners (the Nelson Mandela Rules – see here), the UNOHCHR Practical Guide
to Preventing Torture and the Role of National Preventive Mechanisms (NPMs) (see here), and
the Subcommittee for the Prevention of Torture Guidelines on NPMs (download here);

1 This submission does not represent the views of any other PVC members. It is submitted in my position as an 
academic who has subject specific knowledge. 

POD_001

https://www.oip.ie/wp-content/uploads/2020/07/Ameliorating-the-impact-of-cocooning-on-people-in-custody-a-briefing.pdf
https://www.rte.ie/brainstorm/2020/0729/1156139-cocooing-prison-ireland-covid/
https://search.coe.int/cm/Pages/result_details.aspx?ObjectId=09000016809ee581
https://documents-dds-ny.un.org/doc/UNDOC/GEN/N15/443/41/PDF/N1544341.pdf?OpenElement
https://www.ohchr.org/sites/default/files/Documents/HRBodies/OPCAT/NPM/NPM_Guide.pdf
https://tbinternet.ohchr.org/_layouts/15/treatybodyexternal/Download.aspx?symbolno=CAT/OP/12/5&Lang=en
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b) research that addresses the effectiveness of Irish prison inspection and the implementation 
of related international law, including, but not limited to, that undertaken locally;2 and, 

c) international experts on, and experiences of, the inspection of places of detention. Ireland 
is in a strong position to explore work in other jurisdictions and to embrace or discount various 
approaches, depending on their effectiveness in preventing human rights abuses in places of 
detention. In the first instance, the Committee should seek to engage with the Expert Network 
on External Prison Oversight and Human Rights (chair: Dr Ivan Zinger, Correctional Investigator 
of Canada)3 and the European Committee for the Prevention of Torture (CPT).  

 
5) I would like to make the following points at the outset of this submission: 

 
a) It is difficult to overstate the importance of an effective system of inspection and monitoring 

to implement human rights standards in places of detention. Empirical research clearly shows 
that prisons in particular are open to acute, ongoing abuses of power, where harms are caused 
that are contrary to efforts to protect society by reducing offending and victimisation, and by 
upholding, and being seen to uphold, the fundamental rights and dignity of all persons.  

b) An updated, modernised legal framework to underpin the inspection and monitoring of places 
of detention is critical to protect the fundamental rights of people in custody. Developments 
must be supported by appropriate resourcing and infrastructure if they are to be effective. 

c) In alignment with OPCAT Art. 18, these bodies must also have, and must be perceived to have, 
full independence from prison services, management and staff and from government officials 
and departments. 

d) Alongside the proposed Inspectorate for Places of Detention (IPD), there is scope for another 
oversight and monitoring body through which lay members complement and add value to the 
IPD’s work. There is no international gold standard for such bodies, although there are many 
jurisdictions with analogous bodies from which Ireland can learn. In general, it seems likely to 
me that there is a benefit to lay involvement in prison monitoring through the connection this 
provides between the prison and the community, among other reasons. 

e) Prison Visiting Committees (PVCs) are one of the only ways for those in custody to bring their 
concerns to an independent actor, giving them a critical role in preventing and responding to 
issues emerging in the course of imprisonment in Ireland. However, Irish research cited herein 
suggests that PVCs are too close, and are seen as too close, to prison management, that their 
reports are of little practical value, and that they have had very little impact on the conditions 
of imprisonment. Some of this stems from cultural issues within existing PVCs, necessitating 

                                                           
2 Aizpurua, E. and Rogan, M. (2021) ‘Rights protection in prisons: Understanding recommendations-making by 
prison inspection and monitoring bodies in the European Union’, Punishment & Society, 23(4), pp. 455–477. 
doi: 10.1177/14624745211020818; Aizpurua, E. and Rogan, M. (2022) ‘Correctional oversight bodies’ resources 
and protections across the European Union: Are their hands tied?’, Criminology & Criminal Justice, 22(3), pp. 
383–403. doi: 10.1177/1748895820986966; O’Connell, C. and Rogan, M. (2022) ‘Monitoring Prisons in Europe: 
Understanding Perspectives of People in Prison and Prison Staff’, Law & Social Inquiry; Rogan, M. (2009) ‘Visiting 
Committees and Accountability in the Irish Prison System: Some Proposals for Reform’, Dublin University Law 
Journal; Rogan, M. and van der Valk, S. (2020) 'Prisoner Complaints Mechanisms: Assessing Human Rights 
Requirements and the Role of a General Ombudsman', European Public Law, 26(4), pp. 801-822. doi: 
https://doi.org/10.54648/euro2020066; van der Valk, S., Aizpurua, E. and Rogan, M. (2021) ‘Towards a typology 
of prisoners’ awareness of and familiarity with prison inspection and monitoring bodies’, European Journal of 
Criminology. doi: 10.1177/1477370821998940; van der Valk, S. and Rogan, M. (2021) ‘Experiencing human 
rights protections in prisons: The case of prison monitoring in Ireland’, European Journal of Criminology, 18(1), 
pp. 101–119. doi: 10.1177/1477370820960024; van der Valk, S., Aizpurua, E. and Rogan, M. (2022) ‘“[Y]ou are 
better off talking to a f* wall”: The perceptions and experiences of grievance procedures among incarcerated 
people in Ireland’, Law & Society Review, 56(2), pp. 261-285, doi: https://doi.org/10.1111/lasr.12603. 
3 This Network publishes a newsletter providing thematic updates from different countries. For example, the 
July 2022 issue focuses on training and resource for prison oversight and monitoring bodies. 

https://doi.org/10.1177/14624745211020818
https://doi.org/10.1177/1748895820986966
https://doi.org/10.54648/euro2020066
https://doi.org/10.1177/1477370821998940
https://doi.org/10.1177/1477370820960024
https://doi.org/10.1111/lasr.12603
https://files.constantcontact.com/d0a15046701/5537b22e-88a9-44c5-b694-d50d836dbd42.pdf
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new legal, policy and governance frameworks and appointment mechanisms, and term limits 
(backdated to take account of time already served), for PVCs. The research also suggests there 
is currently low levels of awareness of, and trust in, PVCs among people in custody. If people 
in custody lack confidence in these mechanisms, they cannot operate effectively. 

f) As such, a root and branch reform of PVCs is essential. This Bill provides a once-in-a-generation 
opportunity for Ireland to address issues with prison oversight and monitoring generally, and 
PVCs specifically, and become a world-leading example of best practice. It is essential that this 
process results in widespread awareness of, and trust in, PVCs (or their replacement), and that 
PVCs are appointed, organised and governed in such ways that they are, and are perceived to 
be, primarily concerned with, and fully capable of, ensuring the welfare of people in custody. 
The law must clearly state PVCs’ responsibilities and powers if they are going to be effective. 

 
6) I am aware that the published document is the General Scheme of the Bill, the Notes for which 

specify that further details will be added later (e.g. following the Department of Justice’s PVC 
consultation). As such, at this time, I wish to make the following remarks to the Committee in 
relation to elements of Parts 1 and 2 of the draft Bill. 
 

Part 1 
 
Head 3: Proper resourcing is essential to support the development of infrastructure and the enhancing 
of capacities of the IPD, PVCs and National Preventive Mechanisms. This work cannot be done ‘on the 
cheap’. For example, the draft Bill states that the IPD will be responsible for monitoring and oversight 
of Garda Stations. This is an enormous task, requiring substantial, dedicated resources and specialist 
knowledge. The Bill further states that the IPD will be responsible for PVCs, which themselves require 
additional training and clerical support to be effective, with resource implications for the IPD.  
 
Finally, Head 3 requires additional detail as to how to guarantee the IPD’s financial independence. The 
Note to Head 3 (but not the Head itself) states that the budget will sit within the Department of Justice 
vote. There is a high risk that this will compromise the independence of the IPD, provided for in OPCAT 
Art. 18. The OHCHR guide on National Preventive Mechanisms defines NPM functional independence 
as comprising legal, operational and financial elements, and the Subcommittee for the Prevention of 
Torture guidance on NPMs provides that such bodies ‘should enjoy complete financial and operational 
autonomy when carrying out its functions under the Optional Protocol’ (Para. 12). 
 
Head 4: All law and government policy should consistently use the term ‘person in custody’ instead of 
‘prisoner’. Criminological research demonstrates the stigma caused by association with, or experience 
of, imprisonment. Person-centred language, such as ‘person in custody’, can help reduce that stigma. 
Given that the Bill defines ‘prisoner’, there is no reason it cannot use alternative language in its place, 
but with the same definition. This would be a symbolically and substantively important change, aligned 
with the Government’s stated policy of maximising both the rehabilitative and reintegrative potential 
of the criminal justice system. The Bill could amend the Prisons Act 2007 accordingly. 
 
Head 5, Subhead 9: The independence, and the perceived independence, of the IPD is essential to its 
effective functioning. As such, further to this independence being stated in this Subhead, the Bill must 
be revised so that the Minister has less control over the appointments and activities of the IPD. Head 
12, Subhead 3 permits the IPD to publish reports directly, but I would welcome a clear statement (e.g. 
in Head 8, Subhead 5) that the publication of reports is not contingent on Ministerial approval. 
 
Head 8, Subhead 2: I propose a revision to this subhead to state (new text in bold): 
 

https://www.ohchr.org/sites/default/files/Documents/HRBodies/OPCAT/NPM/NPM_Guide.pdf
https://tbinternet.ohchr.org/_layouts/15/treatybodyexternal/Download.aspx?symbolno=CAT/OP/12/5&Lang=en
https://tbinternet.ohchr.org/_layouts/15/treatybodyexternal/Download.aspx?symbolno=CAT/OP/12/5&Lang=en
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‘An inspection carried out by the Chief Inspector shall have due regard to the rights and dignity of 
prisoners and to existing laws, regulations, policies and procedures relating to the management 
and operation of prisons.’ 

 
Head 8, Subhead 5(b); also, Head 9, Subhead 2, and Head 12, Subhead 2(a): These Heads/Subheads 
require, in turn, that: 
 
‘any person employed in a prison or in the administration of prisons to furnish him or her with such 
information in possession of the person as he or she may reasonably require for the purposes of his 
or her functions and to make available to the Chief Inspector any record or other document held in a 
prison in his or her power or control that in the opinion of the Chief Inspector, is relevant to his or her 
functions, and, where appropriate, require the person to attend before him or her for that purpose.’ 
 
‘The Director General of the Irish Prison Service shall provide any information or documentation in 
relation to [a serious adverse] incident, on request from the Chief Inspector.’ 
 
‘A report pursuant to subhead (1) shall, in respect of each prison inspected during the year in question, 
deal with, in particular— (a) […] the level of its effectiveness and efficiency’. 
 
Each of these can only be implemented fully if there is a duty on the Irish Prison Service (IPS) to record 
specified data or documentation. The revision of the prison oversight framework therefore requires a 
review of the types of data and documentation the IPS records and retains, and its data recording and 
management structures, systems and capabilities. For example, it is not clear from where the IPD will 
obtain data to permit it to comment, in annual reports, on its ‘level of its effectiveness and efficiency’. 
In addition, the IPD must be clearly enabled to access both aggregate and raw data held by the IPS. 
 
Head 12, Subhead 2(g): Given that the IPD will monitor the practices of prison management and staff, 
I propose a revision to this subhead to state (new text in bold): 
 

‘discipline and the effectiveness, proportionality and consistency of measures taken to improve 
discipline or to respond to instances of breaches of discipline’ 

 
Additional comments on Part 1: The draft Bill would benefit from the IPD being given additional power 
to compel action or responses and justifications of action or inaction from the IPS and the Minister. A 
minimum addition would result in provisions in Part 1 that reflect Head 15, Subhead 7, in the context 
of the IPD (as opposed to ‘an international body’). 
 
Part 2 
 
Head 13, Subhead 1: More details are needed on the relationship between the Inspectorate and PVCs. 
The Bill should specify how the IPD will provide governance, infrastructure and support to PVCs, while 
ensuring that PVCs are independent of the IPD, IPS, Minister and Department of Justice. PVCs must be 
given additional infrastructure, such as a dedicated website and dedicated support (including, but not 
limited to, clerical support with data management and record keeping), training and onboarding. This 
is necessary for PVCs to undertake their roles effectively. While the Note on Head 13 states that PVC 
‘monitoring and oversight’ will rest with the IPD, the Bill should specify the processes and mechanisms 
through which this will occur and how this will be reconciled with their independence from the IPD. 
 
Head 13, Subhead 2: The appropriate number of PVC members could be connected to the size of the 
prison. For example, for some smaller prisons, any more than six would not be necessary. In the larger 
prisons, however, the workload may be such that a larger number of PVC members is appropriate. 
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Head 13, Subhead 3: The Bill should maximise, and ensure regular, opportunities for people in custody 
to meet PVCs and for PVCs to hold Governors to account. Current practice is for PVCs to meet in prison 
at the same time every month as a whole group to receive a presentation from, and ask questions of, 
the Governor, and enable people in custody to sign up to meet the PVC privately. PVCs also undertake 
at least one unannounced visit each month, during which time they visit the landing to speak to people 
in custody and explore the prison’s conditions, and permit people in custody to meet them in private. 
The Bill should be revised to reflect these practices. 
 
Head 13, Subhead 4: I welcome the proposed recruitment process, which is an essential development 
in order to change the culture of PVCs, diversify the members (inclusive of lived experience of prisons), 
and ensure a transparent, credible, legitimate recruitment process that is independent from politics.  
 
Head 13, Subhead 5: This subhead needs to be revised in two ways. Firstly, it should specify a duty on 
those involved in recruitment and criteria development to consider the need for diversity within PVCs, 
in particular in relation to gender, age, ethnicity and sexual orientation, and lived experience of prison. 
There should also be a duty for the Chief Inspector to consult a wider group of stakeholders in relation 
to the development of the appointment criteria, including, for example, IHREC (the NPM coordinator), 
relevant civil society organisations, and people with lived experience of prisons (e.g. through prisoner 
councils, where they exist). It will be of great benefit if these criteria increase the diversity and skillsets 
of PVC members. For example, strong communication skills and experience of working with vulnerable 
persons should be emphasised over political experience or experience working in the criminal justice 
sector. The criteria should directly encourage those with lived experience of prisons to apply. 
 
Head 13, Subhead 6: This must be clearer that previous convictions do not render someone ineligible. 
Indeed, it should state that lived experience of imprisonment is actively sought among applicants. 
 
Head 13, Subhead 8: This must clearly state that every PVC member has equal powers to engage with 
prison managers and staff, with other PVC members from their own and other PVCs, and with the IPS 
and Minister. There must also be specified mechanisms through which PVCs engage immediately with 
the Governor or with any other person as appropriate in relation to pressing concerns emerging in the 
course of their work. In addition, the Bill should, in relation to the Chair position: 
 

a) specify what it means for Chairs to be responsible for managing reporting obligations 
b) detail the process by which a Chair is elected, and what happens in the event of a tied vote 
c) provide terms limits to the length and number of terms a Chair may serve (not more than one 

term of three years, to align with a single term of PVC membership, would be suitable in order 
to ensure that the role rotates regularly) 

d) specify a process by which a Chair can be removed from their positon before the end of a term 
e) clarify whether PVCs should appoint or elect a member as their secretary, with responsibilities 

to include the taking of minutes. 
 
Head 13, Subhead 10: The term ‘interviews’ does not seem right. This could change to ‘conversations’. 
This should also provide that private conversations shall be facilitated during both announced/regular 
and unannounced visits, as per my comments on Head 13, Subhead 3. 
 
Head 13, Subhead 11: While it may be useful for visits to be conducted by two or more PVC members, 
some flexibility on this may be necessary. This subhead might be changed to state: ‘Generally, at least 
two…’ to provide some flexibility. This Subhead should also specify that PVC members do not need to 
be supervised nor accompanied by a member of staff during visits. Analogous bodies in other countries 
have their own sets of keys to their prison. This will help ensure that PVCs have, and are seen to have, 
total independence from prisons and prison staff. 
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Head 13, Subheads 12 and 13: These subheads require substantial revision. Firstly, if the Inspectorate 
will receive the PVC reports, the Chief Inspector must be permitted to lay these before the Oireachtas 
directly (as the Bill envisages for other IPD reports), not submit them to the Minister. Second, I do not 
support the provision that a composite report be submitted in lieu of the full reports being published. 
The submission of a composite report only, risks issues specific to a minority of people in custody (e.g. 
gender or disability) being buried. All PVC reports must be published directly by the Chief Inspector. A 
summary can be produced to support public interpretation and understanding of PVC reports, but this 
will require resourcing and cannot come at the expense of the publication of the full reports. 
 
Beyond this, additional provisions on reporting are needed within the Bill, to the effect that: 
 

a) Reports should use a common template, designed by the IPD, to enable their comparison with 
each other and year-on-year, ensure that they include all data required to make transparent 
the practices and effectiveness of PVCs, and ensure their alignment with minimum standards 
and rights for people in custody. There should still be scope for PVCs to add further materials 
and information beyond that sought explicitly by the report template. 

b) The Bill should state who is responsible for drafting PVC reports (e.g. a Chair or secretary). 
c) The Bill should specify that the Chair shall furnish the PVC members with a draft report no less 

than a certain number of weeks (e.g. four) before it is due to be submitted, to ensure that the 
PVC members have sufficient time to read, digest and seek amendments to a report. 

d) The Bill should require the IPS and/or Minister to respond to recommendations in PVC reports, 
setting out what action will be taken or will not be taken, and why. The IPS should be required 
to have due regard to recommendations in PVC reports. A minimum addition would result in 
provisions in Part 2 that reflect Head 15, Subhead 7. 

 
Additional comments on Part 2: There are numerous further essential provisions that this Bill should 
include, namely: 
 

a) There must be clear term limits on PVC membership. The draft Bill should specify a maximum 
of two terms of three years, with a maximum of six years of service on PVCs permitted in total 
(inclusive of any time served on a PVC prior to this legislation being adopted). 

b) It should state that a PVC member may serve a maximum of one three-year term as Chair. 
c) There should be more details about the responsibilities of PVCs - what they must do and how 

they must do it. This will promote consistency of approach and effectiveness, and ensure that 
all applicants and stakeholders are clear as to the time commitment and expectations for PVC 
members. There is nothing in the Bill to specify, for example, PVCs’ purpose and duties beyond 
‘visiting’ (although I am conscious that further details will be added following the ongoing PVC-
specific consultation run by the Department).  

d) PVCs should have various duties, including, but not limited, to: 
i. support people in custody to resolve issues brought to them; 

ii. speak to those who work in prisons or with people in custody, but who are not prison 
officers or managers (e.g. Probation Officers, psychologists, health/education workers 
and civil society practitioners working in prisons to support reintegration); 

iii. monitor material conditions and treatment, such as the quantity, quality and service 
of food, the hygiene and cleanliness of prisons and people in custody, the sanitation, 
temperature, lighting and ventilation of the prison, and the accessibility of workshops, 
education, family visits, phone calls and services, among other issues 

e) The best mechanism to ensure the effective resolution of prison complaints is direct access to 
a specialist Prison Ombudsman. In the absence of this, and in lieu of reforms to the current 
Ombudsman, PVCs should play a role in reviewing complaints processes and decisions, as they 
do in Belgium and the Netherlands. This would support the independent and rapid resolution 
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of complaints. This would also require that PVCs have the power to obtain documentation and 
information to permit them to review management decisions on, for example, the withdrawal 
or withholding of privileges (e.g. Incentives and Earned Privileges scheme), complaints, prison 
disciplinary processes (e.g. P19s), and decisions to transfer persons from low security or open 
prisons. In the absence of powers around the resolution of complaints and grievances, PVCs 
can currently only bring matters to the Governor and are reliant on goodwill to effect change, 
which is insufficient to ensure that they can play an effective role in prison oversight. 

f) Requests to speak to a PVC should be managed through a postbox system rather than requests 
going through members of staff, as this might deter people from seeking to speak with PVCs, 
as well as compromising the anonymity of persons who wish to speak to PVCs anonymously. 

g) A duty on the Chief Inspector to draft specific terms of reference for PVCs, in consultation and 
collaboration with a diverse range of stakeholders, should be included. 

h) A subhead relating to the compulsory training and onboarding of PVC members, to include: 
i. Practical training on listening to people in custody, on working with people in distress, 

on responding to sensitive disclosures, on trauma-informed practice, and on engaging 
with those in positions of authority 

ii. Legal training on the domestic and international legal frameworks relating to prisons, 
human rights in prisons and prison oversight and monitoring 

iii. Practical and technical training on effective prison monitoring and oversight practices 
iv. Practical training specific to the position of Chair, to include report writing in relation 

to the template report to be developed 
v. Practical training around security, safeguarding, data protection and public health 

vi. Development of a guidance booklet, related to the terms of reference, to be published 
alongside recruitment calls and in which PVC members are trained upon appointment 

vii. A booklet with contact information for all relevant staff (and stating their respective 
duties) and other PVC members, specific to each prison 

viii. An induction process in the prison, including introductions to prison management and 
staff, a tour of the facility and answering of any questions 

ix. A programme of continuing development, to include training on relevant issues (e.g. 
drug addiction, mental health, deaths in custody and supporting foreign prisoners), as 
per the findings of the UK’s Lloyd Review on Independent Monitoring Boards 

x. An annual training session and/or conference, to incorporate research presentations, 
training, and opportunities for reflection on PVC culture and practices. 

i) The legislation should create a duty on a specified body or person to conduct ongoing research 
to establish levels of awareness of, and trust in, prison oversight and monitoring bodies among 
people in custody, and to take action to maximise awareness and build trust. 

 
Once the duties of PVCs are incorporated in the draft Bill, further consideration should be given as to 
the optimal name for the body, which need not be Prison Visiting Committees. For example, the name 
could incorporate the words ‘independent monitoring’, if this aligns with their envisaged role. 
 
Thank you again for giving me this opportunity to comment on the draft Bill. I am more than happy to 
provide further information or assistance as required. 
 
Dr. Ian D. Marder 
Assistant Professor in Criminology 
Maynooth University School of Law and Criminology 
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Who we are 

Mental Health Reform (MHR) is Ireland’s leading national coalition on mental health. Our vision 

is of an Ireland where everyone can access the support they need in their community, to achieve 

their best possible mental health. We drive the progressive reform of mental health services and 

supports, through coordination and policy development, research and innovation, accountability 

and collective advocacy. Together with our 76 member organisations and thousands of individual 

supporters, MHR provides a unified voice to the Government, its agencies, the Oireachtas and 

the general public on mental health issues. 

Introduction 

Mental Health Reform (MHR) welcomes this opportunity to make a submission to the Joint 

Committee on Justice on the General Scheme of the Inspection of Places of Detention Bill. As 

the national coalition of organisations promoting improved mental health services and 

implementation of the mental health policy Sharing the Vision in Ireland, MHR welcomes the 

legislation intended to allow the ratification of the Optional Protocol to the Convention against 

Torture and other Cruel, Inhuman or Degrading Treatment or Punishment (OPCAT), that will 

establish a system of inspections of relevant places of detention within Ireland by national and 

international bodies.  

According to the Mental Health Commission1, Ireland is far behind comparable countries when it 

comes to providing mental health care for those who come in contact with the criminal justice system. 

The numerous gaps in our community mental health services have led to some people with mental 

health difficulties ending up in prison. The Irish Prison Service also has people who are experiencing 

severe mental health difficulties locked in isolation units and other prison areas while they await 

transfer to the Central Mental Hospital (average wait time 121 days2). This is a fundamental breach of 

human rights which Ireland has been criticised for by the European Committee for the Prevention of 

Torture and Inhuman or Degrading Treatment or Punishment. In light of these facts, it is critical that 

any institution that cares for persons deprived of their liberty must be thoroughly, and frequently, 

inspected to ensure the human rights and dignity of persons held within the relevant institutions 

are protected. These institutions include prisons, psychiatric units, children detention schools, 

nursing homes and social care units, immigration detention centres, Special Care Units, Pre-trial 

detention facilities, Garda stations, and more3. As noted by the draft legislation, the present bodies 

that inspect places of detention are not specifically mandated to inspect for the prevention of 

torture. Given the very high prevalence of mental health difficulties that has been documented 

among the Irish prison population4, and that this legislation will apply to approved centres under 

                                                
1 Susan Finnerty, “Access to Mental Health Services for People in the Criminal Justice System” (Mental 
Health Commission, 2021), https://www.mhcirl.ie/publications/access-mental-health-services-people-
criminal-justice-system. 
2 “Progress in the Penal System: The Need for Transparency (2021),” accessed June 20, 2022, 
https://www.iprt.ie/latest-news/progress-in-the-penal-system-the-need-for-transparency-2021/. 
3 OPCAT Ireland, “What Is OPCAT?,” December 10, 2021, https://opcat-ireland.com/what-is-opcat/. 
4 G. Gulati et al., “The Prevalence of Major Mental Illness, Substance Misuse and Homelessness in Irish 
Prisoners: Systematic Review and Meta-Analyses,” Irish Journal of Psychological Medicine 36, no. 1 
(March 2019): 35–45, https://doi.org/10.1017/ipm.2018.15. 
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the Mental Health Act, 2001 (i.e. inpatient mental health facilities) and to designated centres under 

the Criminal Law (Insanity) Act 2006 as amended by the Criminal Law (Insanity) Act 2010, MHR 

welcomes the opportunity to make a submission on this draft legislation. In line with the United 

Nation’s OPCAT, MHR has set out specific recommendations in relation to several Heads of the 

draft legislation.  

General Feedback 

A note on language: Our national mental health policy, Sharing the Vision, uses the terminology 

‘mental health difficulties’ and the United Nations Convention on the Rights of Persons with 

Disabilities (UNCRPD) uses ‘psychosocial disabilities’. The reform of the Mental Health Act will 

also bring about a change in language from ‘suffering from a mental disorder’ to ‘fulfils criteria for 

detention’. MHR advocates for person-centred, human rights compliant, recovery oriented 

language in any and all legislation that will link to our Mental Health legislation, including the 

Assisted Decision Making (Capacity) Act.  

Comment 1: MHR reiterates concerns made by our member organisation, Irish Penal 

Reform Trust (IPRT), regarding the financial and functional independence of the Office of 

the Inspection of Places of Detention (‘the Office’)5.  

To ensure operational and financial independence of National Preventive Mechanisms (NPMs), 

as required by OPCAT, there must be structural independence from the relevant Departments, 

the Oireachtas, and other political structures, and funding of the Office should not be attached to 

the relevant Minister. Further information can be found under Issue 1.2 and 1.3 in IPRT’s 

Statement of Principles on Legislation to Ratify the Optional Protocol to the Convention Against 

Torture (OPCAT)6.  

Comment 2: Upon enactment of this legislation, it is critical that both National Preventive 

Mechanisms (NPMs) and Prison Vetting Committees are gender-balanced and 

representative of the relevant populations they serve.  

Article 18 of OPCAT states that National Preventive Mechanisms (NPMs) should be gender-

balanced and adequately represent ethnic and minority groups in the country. Data suggests that 

Travellers are disproportionately represented in Irish prisons, accounting for only 0.7% of the 

country’s population but making up 10% of the general prison population and 15% of the female 

prison population7. Travellers are also disproportionately affected by mental health difficulties and 

frequently face discrimination upon attending mental health services8. Therefore, it is critical that 

upon enactment of this legislation, NPMs adequately represent Travellers and other ethnic 

                                                
5 IPRT, “IPRT Welcomes the Publication of the General Scheme of the Inspection of Places of Detention 
Bill,” June 24, 2022, https://www.iprt.ie/latest-news/iprt-welcomes-the-publication-of-the-inspection-of-
places-of-detention-bill/. 
6 IPRT, “Statement of Principles on Legislation to Ratify the OPCAT” (IPRT, 2018), 
https://www.iprt.ie/latest-news/statement-of-principles-on-legislation-to-ratify-the-opcat/. 
7 The Travellers in Prison Initiative, “Toolkit and Standards for Traveller Peer Support Projects in Prison” 
(The Travellers in Prison Initiative, 2019), https://www.iprt.ie/latest-news/toolkit-and-standards-for-
traveller-peer-support-projects-in-prison/. 
8 Pavee Point Traveller and Roma Centre, “Travellers Mental Health and Suicide,” 2013, 
http://www.paveepoint.ie/wp-content/uploads/2014/01/Travellers-Mental-Health-and-Suicide.pdf. 
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minorities based on their representation within relevant sectors (e.g. justice, mental health 

services) rather than their representation within the general population. The same is true for 

Prison Visiting Committees.  

Comment 3: Upon enactment of this legislation, careful consideration must be taken to the 

recruitment process for Prison Visiting Committees to ensure they are properly filled and 

resourced.  

Data from the 2019 Progress in the Penal System9 indicates that existing Prison Visiting 

Committees have faced a large number of vacancies, with 10 out of 12 not meeting the minimum 

number of members required (six members) to be compliant with the Prison (Visiting Committees) 

Act 1925, or with the current proposed legislation. In 2021, four Committees were still below the 

required number of appointees10. MHR refers to our member organisation, Irish Penal Reform 

Trust (IPRT) for specific recommendations on the recruitment and selection processes for Prison 

Visiting Committees.  

Comment 4: Clear deadlines for the establishment of NPMs upon the enactment of this 

legislation must be made.  

According to Article 17 of OPCAT, “Each State Party shall maintain, designate or establish, at the 

latest one year after the entry into force of the present Protocol or of its ratification or accession, 

one or several independent national preventive mechanisms for the prevention of torture at the 

domestic level.” It is also noted under Article 24 of OPCAT that upon ratification, the State “may 

make a declaration postponing the implementation of their obligations”, and that “this 

postponement shall be valid for a maximum of three years.” It is recommended that the current 

legislation include a statement that NPMs will be designated or established within one year of its 

enactment, and the protocol for declaring postponement of implementation should be outlined. 

MHR urges NPMs to be designated or established without delay, and within one year of the 

enactment of this legislation. 

Comment 5: It is recommended that gender-inclusive language is used throughout the Act. 

In order to be inclusive to all genders, it is recommended that the pronouns ‘they/them/their’ are 

used in place of ‘he/him/his’ and ‘she/her/hers’ throughout the proposed legislation. Specific 

locations where these changes are recommended are highlighted in the ‘Specific Feedback on 

the Heads’ section under their respective Heads. 

Comment 6: MHR reiterates its calls for a fully resourced independent advocacy service 

for children and adults respectively. MHR also reiterates the need for fully independent 

complaints mechanisms for people accessing mental health services. MHR does not agree 

with the provisions in the reform of the Mental Health Act (2001)11 that approved centres 

                                                
9 IPRT, “Progress in the Penal System (PIPS) - 24:  Inspections and Monitoring,” accessed August 3, 
2022, https://pips.iprt.ie/progress-in-the-penal-system-pips/part-2-measuring-progress-against-the-
standards/d-complaints-accountability-and-inspections-mechanisms/24-inspections-and-monitoring/. 
10 “Parliamentary Question [9525/21],” February 24, 2021, https://www.justice.ie/en/JELR/Pages/PQ-24-
02-2021-700. 
11 https://www.gov.ie/en/publication/47068-draft-heads-of-a-bill-to-amend-the-mental-health-act-2001/ 
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must only display their complaints processes. A more robust procedure for making and 

receiving complaints is necessary. 

Comment 7: MHR urges close collaboration with the Mental Health Commission in 

implementing National Preventive Mechanisms.  

Approved centres under the Mental Health Act (2001) are currently inspected on an annual basis 

by the Inspector of Mental Health Services, however, as highlighted by the current draft 

legislation, the prevention of torture is not mandated in current inspections. At the end of 2021, 

67 approved centres were registered with the Mental Health Commission, and 2,549 involuntary 

admissions were made to these centres12. According to the Mental Health Commission’s Annual 

Report 2021, 19 non-compliances with a number of regulations were deemed a ‘critical risk’, 

posing significant ongoing threats to patients’ safety, rights, health or wellbeing12. For example, 

the Department of Psychiatry, Midland regional hospital in Portlaoise was reported as non-

compliant with the use of seclusion, with a risk rating of ‘critical’, due to actions that did not respect 

the patients’ right to dignity, bodily integrity, and privacy13.  

Comment 8: MHR urges close collaboration between the Chief Inspector of Places of 

Detention and the Mental Health Commission around inspections.  

Given the high prevalence of mental health difficulties among prisoners in Ireland14, it is critical 

that the mental health and well-being of prisoners is considered during inspections. This is 

particularly important given that data from 2019 indicated an average waiting time of 121 days for 

transfer to the Central Mental Hospital15, and interviews with prison staff confirm that prisoners 

living with mental health difficulties are often bullied and victimised1.  

Specific Feedback on the Heads 

In addition to the above overarching feedback, MHR has developed specific recommendations 

on a number of Heads, detailed below.  

 

Head 4 - Interpretation for Part 1 

● The term ‘serious injury’ needs to be explicitly defined under the definition of “serious 

adverse incident”.  As Head 8 allows the Chief Inspector to investigate a serious adverse 

incident, and Head 9 requires these incidents to be documented and the Inspector notified, 

it is crucial that there is clarity as to what incidents and injuries are considered serious 

adverse incidents.  

                                                
12 Mental Health Commission, “Mental Health Commission 2021 Annual Report” (Dublin, Ireland: Mental 
Health Commission, 2022), https://www.mhcirl.ie/publications/2021-annual-report. 
13 Mental Health Commission, “Department of Psychiatry, Midland Regional Hospital 2021 Annual 
Inspection Report” (Dublin, Ireland: Mental Health Commission, 2022), https://www.mhcirl.ie/what-we-
do/regulatory/approved-centres/%20department-psychiatry-midland-regional-hospital-portlaoise. 
14 Gulati et al., “The Prevalence of Major Mental Illness, Substance Misuse and Homelessness in Irish 
Prisoners.” 
15 “Progress in the Penal System: The Need for Transparency (2021),” accessed June 20, 2022, 
https://www.iprt.ie/latest-news/progress-in-the-penal-system-the-need-for-transparency-2021/. 
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Head 5 - Chief Inspector of Places of Detention 

● The pronouns “he or she” in both subsections (3) and 4(c) should be removed and 

replaced with ‘they’ to promote gender inclusive language. 

● The pronouns “his or her” in both subsections 4(c) and (9) should be removed and 

replaced with ‘their’ to promote gender inclusive language.  

Head 6 - Provision of Services to the Inspectorate of Places of Detention 

● The pronouns “his or her” in subsection 3 should be removed and replaced with ‘their’ to 

promote gender inclusive language.  

● The pronouns “he or she” in subsections (3), (4), and (8) should be removed and replaced 

with ‘they’ to promote gender inclusive language. 

Head 7 - Appointment of Senior Inspectors 

● In relation to subsection (1) under this Head, the “Senior Inspector” should be appointed 

by the Chief Inspector, on the recommendation of the Public Appointments Service after 

a competition for that purpose under section 47 of the Public Service Management 

(Recruitment and Appointments) Act 2004 has been held. As subsection (2) under this 

head states that the Senior Inspector shall perform the functions of the Chief Inspector, 

and, while performing those functions they have the same powers and duties as the Chief 

Inspector, they should be recruited via a similar competition as the Chief Inspector (as 

outlined in Head 5), rather than appointment by the Chief Inspector without 

recommendation. This would ensure that the same ineligibility criteria, as outlined in Head 

5, would be applicable to the Senior Inspector, as well as the Chief Inspector and would 

protect against conflicts of interest. 

● The pronouns “his or her” subsections (1), (2), and (3) should be removed and replaced 

with ‘their’ to promote gender inclusive language.  

Head 8 - Functions of the Chief Inspector of Places of Detention in relation to inspection 

of prisons 

● The pronouns “him or her” in both subsections (4), and 5(b) should be removed and 

replaced with ‘their’ to promote gender inclusive language.  

● In relation to subsection (4) under this head, the term “may” should be replaced with ‘shall’.  

● The following sentence should be added to subsection (4) under this Head, “The Chief 

Inspector shall also bring issues of concern to the Mental Health Commission or the 

Minister for Health or the Minister of State for Mental Health or to each one of them, as 

the Chief Inspector considers appropriate.” 

● The pronouns “his or her” in subsections (5), 5(b), 5(c), (6), and (7) should be removed 

and replaced with ‘their’ to promote gender inclusive language. 

● The pronouns “he or she” in both subsections 5(a) and 5(b), should be removed and 

replaced with ‘they’ to promote gender inclusive language.  
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● For consideration to the justice committee: will the mental health difficulties of people in 

prison be taken into account during inspections, and will this work be aligned with our 

policy priorities in Sharing the Vision, including a commitment to move towards a ‘zero 

restraint, zero seclusion’ delivery of mental health services?16  

Head 9 –Serious Adverse Incidents  

● The following provision should be included under this Head, “The Chief Inspector shall 

maintain and publish reports annually on the number of serious adverse incidents by 

centre.” 

Head 12 – Publication of Annual and other Reports 

● In relation to subsection (2) under this Head, ‘(h) serious adverse incidents & deaths’ 

should be added to the annual reporting requirements. 

Head 13 – Prison Visiting Committees 

● A new subsection under this Head should be added, stating, “The Prison Visiting 

Committees shall have at least two members who have lived experience of being detained 

in approved centres and/or prison. Garda vetting shall be determined on an individual 

basis so as not to exclude peers from taking part in Prison Visiting Committees.” 

Head 14 - Interpretation for Part 3 

● In relation to the definition provided for “approved centre”, MHR urges replacing “suffering 

from mental illness or mental disorder” with “fulfilling criteria for detention” in order to align 

with the updated language that will be used upon the reform of the Mental Health Act.  

● For consideration to the justice committee: MHR reiterates the need to align policy 

priorities outlined in Sharing the Vision, including the commitment to move towards ‘zero 

restraint, zero seclusion’ delivery of mental health services.  

● The term “Place of detention” should be redefined as “any place where a person or 

persons may be deprived of their liberty and are not permitted to leave, either by virtue of 

an order given by a public authority or at its instigation or with its consent or acquiescence”, 

in order to align with Article 4 of OPCAT. This more expansive definition provided by 

OPCAT will enable NPMs to inspect de facto detentions or detention in private settings, 

such as Direct Provision centres, persons with disabilities in nursing homes with locked 

doors, and domicile and home care provision17. This expansive definition is also supported 

by the United Nations Subcommittee on Prevention of Torture, who state that “as 

                                                
16 Mental Health Commission’s Annual Report for 2021 recorded 1,884 episodes of seclusion involving 654 
patients across 27 approved centres, with times in seclusion ranging from 3 minutes to 218 days. There 
were also 3,460 episodes of physical restraint, involving 1,211 patients across 47 approved centres, and 
25 episodes of mechanical restraint involving ten patients, all of which were reported by the Central Mental 
Hospital.  
17 Rachel Murray and Elina Steinerte, “Ireland and the Optional Protocol to the UN Convention Against 
Torture” (Dublin, Ireland: IHREC, 2017), https://www.ihrec.ie/our-work/cat/opcat/. 
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extensive an interpretation as possible should be made in order to maximize the 

preventive impact of the work of the National Preventive Mechanism.”18 

● MHR calls for the inclusion of language that will not date this legislation by referring only 

to the Mental Health Act (2001). The Mental Health (Amendment) Bill 202X to reform the 

2001 Act is a priority piece of legislation for this Government and will hopefully progress 

through the Houses in 2023. 

Head 15 - Inspections of Places of Detention by International Bodies 

● In relation to subsection (6) under this Head, the wording should be amended to read 

“...any detainee, person at the place of detention, or relevant stakeholder who the body 

chooses to interview” in order to adhere to Article 20 (c) of OPCAT. International bodies 

must be granted the opportunity to conduct private interviews, without witnesses, either 

personally or through an interpreter, with detainees, persons at the place of detention, as 

well as other relevant stakeholders who the body believes may supply relevant 

information. Examples of other potentially relevant stakeholders who may not be located 

at the place of detention may include, but are not limited to, persons who recently left the 

place of detention or friends or family members of persons residing at places of detention. 

While MHR acknowledges that “The Minister or relevant Minister and competent authority 

for a place of detention” may only have remit to facilitate interviews with people within the 

places of detention, reasonable assistance must be given to interview all relevant 

stakeholders (e.g. provision of contact information) insofar as possible. 

Head 16 - Co-ordinating National Preventive Mechanism 

● In relation to subsection (2) under this Head, the Irish Human Rights and Equality 

Commission (IHREC) should be obliged to consult with people with lived experience, for 

example through a stakeholder forum, in order to meet the obligation of the State to consult 

with Disabled Persons Organisations under Article 4(3) of the UNCRPD19. 

● MHR urges additional resources to be allocated to IHREC to facilitate the carrying out of 

statutory functions laid out under this Head.  

Head 17 - The Functions of a National Preventive Mechanism (NPM) 

● A provision should be included under this Head to give NPMs the power to submit 

proposals and observations concerning existing or draft legislation to the House of 

Oireachtas and to the Minister or relevant Minister responsible for the place of detention 

concerned, in order to adhere to article 19(c) of OPCAT.  

● In relation to subsection (6) under this head, the wording should be amended to read 

“...any detainee, person at the place of detention, or relevant stakeholder who the National 

Preventive Mechanism chooses to interview.” In order to adhere to article 20(c) of OPCAT, 

                                                
18 United Nations, “Preventing Torture: The Role of National Preventive Mechanisms – A Practical Guide” 
(New York and Geneva: United Nations, 2018), https://www.ohchr.org/en/publications/professional-
training-series/preventing-torture-role-national-preventive-mechanisms. 
19 People with mental health difficulties have rights under the UNCRPD, which was ratified by Ireland in 
2018.  
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NPMs must be granted the opportunity to conduct private interviews, without witnesses, 

either personally or through an interpreter, with detainees, persons at the place of 

detention, as well as other relevant stakeholders who the NPM believes may supply 

relevant information. Examples of other potentially relevant stakeholders who may not be 

located at the place of detention may include, but are not limited to, persons who recently 

left the place of detention or friends or family members of persons residing at places of 

detention. While MHR acknowledges that “The Minister or relevant Minister and 

competent authority for a place of detention” may only have remit to facilitate interviews 

with people within the places of detention, reasonable assistance must be given to 

interview all relevant stakeholders (e.g. provision of contact information) insofar as 

possible.   

Head 18 - Designation of National Preventive Mechanisms (NPMs) 

● In relation to subsection (1) under this Head, the term “may” should be replaced with ‘shall’. 

While MHR acknowledges that the notes on Head 18 indicate the Department of Health, 

Defence, and Children have indicated support for the mechanism for Ministers to 

designate NPMs in relevant settings, use of the world ‘shall’ will ensure inspections that 

include the prevention of torture are carried out in all institutions where persons are 

deprived of their liberty in the State.  

● In relation to subsection (4) under this Head, “as well as personnel” should be added 

following “A body…” in order to adhere to Article 18(1) of OPCAT and protect the 

independence of all NPMs and personnel within NPMs. The amended sentence would 

read “A body, as well as personnel, designated under this Section shall be independent in 

the performance of its functions under this Part of this Act.” 

Head 21 - Protection from Sanctions 

● The pronouns “his or her” in subsection 1(b) should be removed and replaced with ‘their’ 

to promote gender inclusive language. 

Conclusion 

MHR would like to thank the Justice Committee for requesting a submission on the General 

Scheme of the Inspection of Places of Detention Bill.  

 

MHR would welcome the opportunity to appear before the Committee during the pre-legislative 

scrutiny sessions to speak specifically about the rights of people with mental health difficulties 

and the legislative requirements to uphold their human rights. 

 

Please note that Article 15 of the UNCRPD relates to a disabled persons right to freedom from 

torture or cruel, inhuman or degrading treatment or punishment. Article 15 of the UNCRPD states: 

 

Article 15 – Freedom from torture or cruel, inhuman or degrading treatment or punishment 
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1. No one shall be subjected to torture or to cruel, inhuman or degrading treatment or punishment. 

In particular, no one shall be subjected without his or her free consent to medical or scientific 

experimentation. 

 

2. States Parties shall take all effective legislative, administrative, judicial or other measures to 

prevent persons with disabilities, on an equal basis with others, from being subjected to torture or 

cruel, inhuman or degrading treatment or punishment20. 

 

As mentioned above, people with mental health difficulties / psychosocial disabilities have rights 

under the UNCRPD and therefore, the State must ensure that all legislation is compliant with this 

also. MHR urges the Justice Committee to be cognisant of people’s rights under the UNCRPD in 

the progression of this piece of legislation. Thank you. 

 

 

MHR is available to discuss the above content and recommendations. Please contact Julia 

Corey, Research Officer at jcorey@mentalhealthreform.ie for further information. 

 

The Scheme to Support National Organisations (SSNO) is funded by the Government of 

Ireland through the Department of Rural and Community Development. Funding for 

Research is funded by the HSE. 

 

 
   

Mental Health Reform, Coleraine House, Coleraine Street, Dublin 7, D07 E8XF.  

Registered Charity Number: 20078737. CHY Number: 19958. Company Registration Number: 

506850. 

 

                                                
20 https://www.un.org/development/desa/disabilities/convention-on-the-rights-of-persons-with-
disabilities/article-15-freedom-from-torture-or-cruel-inhuman-or-degrading-treatment-or-punishment.html  

https://www.un.org/development/desa/disabilities/convention-on-the-rights-of-persons-with-disabilities/article-15-freedom-from-torture-or-cruel-inhuman-or-degrading-treatment-or-punishment.html
https://www.un.org/development/desa/disabilities/convention-on-the-rights-of-persons-with-disabilities/article-15-freedom-from-torture-or-cruel-inhuman-or-degrading-treatment-or-punishment.html


Page 1 of 2 

05 August 2022 

Mr. Alan Guidon, 

Clerk to the Joint Committee on Justice 

Joint Committee on Justice  

Leinster House 

Dublin 2 

Ref: JCJ/4/5/V/1 

Dear Mr. Guidon 

I refer to your letter of 18th July 2022.  The Courts Service very much welcomes the opportunity 

to provide a submission to the Oireachtas Joint Committee on Justice in relation to the General 

Scheme of the Inspection of Places of Detention Bill 2022.  

Established in 1999, the Courts Service’s functions are set out in the Courts Service Act, 

1998 (as amended) and are to: 

• manage the courts

• provide support services to the Judiciary

• provide information on the court system to the public

• provide, manage and maintain court buildings

• provide facilities for users of the courts

• perform such other functions are conferred on it by any other enactment.

The Courts Service would like to draw the specific attention of the Committee to the 

following: 

• The Courts Service has no power to detain anyone for any reason. Prisoners on

Courts Service premises are in the custody of An Garda Síochána or of the Irish

Prison Service who have control and management of holding areas within

Courthouses (where provided) while prisoners are on the premises. The Courts

Service provides temporary holding areas or cells for use while a person in custody is

waiting to attend in a courtroom.

• In relation to Head 4: It is not clear whether the definition of “Prison” at subparagraph

(d) is intended to include areas within a Courthouse but outside of a courtroom or

whether areas inside a Courthouse are to be included at all. A court is generally

considered to be a gathering of people presided over by a judge rather than a

particular place. The Courts Service does not believe that temporary custody areas

(designed for use for a matter of hours) should be equated with prison facilities

designed to accommodate prisoners on a longer term basis. In most Courthouses,

custody facilities (where provided) are empty for the majority of the time. To equate

temporary custody holding areas with prisons could give rise to a situation where

prison visiting committees would be visiting smaller, less used Courthouses more
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often than the holding areas are actually used as Head 13 of Part 2 provides for visits 

every 3 months. This likelihood has increased as the Courts Service has expanded 

the use of technology to over 110 video enabled courtrooms across the country as 

part of its Modernisation Programme. In 2021 20,364 video links to prisons took 

place removing the necessity for prisoner attendance. The Courts Service intend to 

have such facilities in over 150 courtrooms by end 2024 to further expand this 

capability. Video link facilities have also been installed in 15 Dublin Garda Stations.   

 

• It is suggested that Head 14(3)(h) be amended to read:   

“Any place or vehicle where a person is detained in custody by a competent 

authority immediately before and after the production of the person to a court 

(including a place within the environs of the courthouse concerned”  

This reflects the fact that a courthouse is only “a place of detention” while a prisoner 

is in the custody of An Garda Síochána or of the Irish Prison Service.   

• Head 15 (3) may need to be reviewed in the light of the above. The Courts Service 

are happy make arrangements with competent authorities for inspections however 

consideration needs to be given to the fact that a competent authority may not have 

responsibility to manage a temporary place of detention other than during the time of 

use.  

 

• Head 15 (6) provides for “all reasonable assistance to interview” detainees. Secure 

facilities in the form of separate interview rooms are available in our newly built and 

refurbished Courthouses but are not available in the majority of venues. Conducting 

interviews without secure facilities carries considerable risk. Our challenge as a 

Courts Service is to provide the best possible service to people living in the State and 

beyond, within the available resources. While we always have ambitions to provide 

enhanced services throughout the country, there is a limit to what can be achieved 

with the available resources and what constitutes value for money to the exchequer 

within our aged estate. For instance, many of our District Court venues are used only 

once or twice a month, because in many instances, the court business does not 

require more sittings than are provided at present. 

 

I would like to thank you for the opportunity to make this submission. If it would assist the 

Committee as part of your considerations, please contact me at officeoftheceo@courts.ie if 

you would like to visit a court building. If there is additional information the Committee would 

like the Courts Service to provide, I will endeavour to do so.  

 

Yours sincerely 

 
Angela Denning 

Chief Executive Officer 

 

 

mailto:officeoftheceo@courts.ie
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Registered Offices:  7 Red Cow Lane, Smithfield, Dublin 7, D07 KX52.   
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03 August 2022 

Mr. Alan Guidon  
Principal Clerk  
Oireachtas Justice Committee 
Leinster House  
Kildare Street  
Dublin 2 

Dear Mr. Guidon, 

On behalf of EPIC, Empowering People in Care, I wish to thank the Joint Oireachtas Committee on 
Justice for the invitation to make a submission on the General Scheme on the Inspection of Places of 
Detention Bill. 

EPIC is a national organisation that works with and for children and young people who are currently 
living in state care or who have experience of living in care. This includes those in residential, foster, 
relative, high support, and special care, as well as children and young people accommodated by the 
State under section five of the Child Care Act, and those sentenced or remanded by the courts. EPIC 
also works with young people preparing to leave care, in aftercare services, and with young adults 
with care experience up to the age of 26 years. 

The attached submission relates solely to children’s detention and is based on EPIC’s experience of 
delivering a monthly on-site advocacy service to children in Oberstown Children’s Detention Campus 
since 2008. EPIC welcomes the efforts made by the Minister for Justice to progress Ireland’s 
ratification of the Optional Protocol to the UN Convention against Torture (OPCAT) and the Oireachtas 
scrutiny of the same. We urge all stakeholders to continue to consult widely as the Bill advances, 
particularly with civil society. 

As the scheme does not propose changes to the responsible inspectorate for Oberstown, our 
submission does not speak to the Heads of the General Scheme but rather provides context to the 
inspection system for children’s detention in Ireland. 

I hope that the Justice Committee will find this submission useful. As it is not anticipated that 
significant changes will be made to the inspection of Oberstown Children’s Detention Campus through 
the scheme in question, we do not deem it necessary to make an oral submission to the committee. 
However, we remain at the disposal of the committee should it wish to draw on our experience at any 
point. 

With thanks and regards, 

Marissa Ryan 

CEO 
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EPIC Submission on the Draft General Scheme, Inspection of Places of Detention Bill 2022 

Introduction 

 

Following the publication of the Commission to Inquire into Child Abuse Report in 2009 (the “Ryan 

Report”) a detailed implementation plan was published, with 99 recommended actions. One action 

stated that: “The HSE and Irish Youth Justice System will ensure that all young people in care and 

detention are made aware of the work of IAYPIC (now EPIC) and will support children should they wish 

to contact or become involved with the service.”1  

EPIC, Empowering People in Care, has an annual contract with Oberstown Children’s Detention 

Campus which provides for the monthly delivery by EPIC of an on-site independent advocacy service 

to the children on campus. This service has been in place since 2008 and was initially agreed with 

Trinity House. In 2013, the service was extended to include all three children’s detention schools 

(Trinity House, Oberstown Boy’s School, and Oberstown Girls School.) In 2015 the service continued 

to operate throughout the transition to the new campus when all three children’s detention schools 

amalgamated to become a single entity as Oberstown Children’s Detention Campus. 

Independent advocacy, as provided through EPIC’s service, is a process of helping children and young 

people to ensure their views and concerns are heard and considered, in line with Article 12 of the UN 

Convention on the Rights of the Child. An independent Advocate is a qualified, experienced, 

professional who provides children and young people with information, advocacy, and representation 

to ensure their views, opinions and concerns are heard, understood, and taken seriously by agencies 

making important decisions about their lives. 

 
1 Office of the Minister for Children and Youth Affairs, Report of the Commission to Inquire into Child 
Abuse, 2009, Implementation Plan. 2009, p.463. 

Head 14 - Interpretation for Part 3 Provide that:  

In this Part— 

(f) A children detention school within the meaning assigned to it by section 3(1) of the Children 

Act 2001 (as amended by section 122 of the Criminal Justice Act 2006). 
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Independent Advocates are focused solely on the child or young person and are empowered to take 

all necessary lawful action to assist them, including supporting them to seek legal advice and 

representation. Advocates always act exclusively for the child or young person and must be free of 

any conflicts of interest. Independent Advocates also play a vital role in ensuring a child or young 

person has appropriate information and support to communicate their views in formal settings, such 

as child protection case conferences, care reviews and in legal proceedings. 

Oberstown Children’s Detention Campus 

Situated within the youth justice system, Oberstown Children Detention Campus is a national service 

that provides a secure environment for children between the ages of 12 and 18. These children are 

either remanded in custody while awaiting trial or sentencing or have been sentenced by the courts 

for a period of detention following conviction for criminal offences.2 

At present, HIQA is responsible for monitoring and inspecting Oberstown and measuring its 

implementation of the Children First Guidance (2017) and its compliance with its own Children’s Rights 

Framework (2021.) The Draft General Scheme does not propose extending the potential remit of the 

Chief Inspector of Places of Detention and Inspectorate for Places of Detention to cover Oberstown. 

Rather, HIQA will remain the official inspectorate in this regard. 

The role of HIQA 

It is EPIC’s view that this is the correct approach given a) HIQA’s independence by virtue of the fact 

the agency reports to the Minister of Health rather than the Minister for Justice, b) HIQA’s standing 

as an independent inspectorate which produces child-centred reports using inclusive and participatory 

approaches, and c) HIQA’s remit in relation to inspection of wider children’s social care services. 

Children in detention are amongst the most marginalised and vulnerable groups within the justice 

system and in wider society. Independence of the inspecting body is essential to ensure accountability, 

compliance with national standards, and the implementation of best practice in line with the 

provisions of the UN OPCAT. Given HIQA’s functional and financial independence from the 

Department of Justice, it is best placed to provide a non-biased, accountable monitoring and 

 
2 HIQA, Oberstown Children’s Detention Campus, 1 November 2021, Published 14 March 2022. p. 2. 
OberstownChildrenDetentionCampusReport Template (hiqa.ie) [accessed: 28 July 2022].  

https://www.tusla.ie/uploads/content/Children_First_National_Guidance_2017.pdf
https://www.oberstown.com/wp-content/uploads/_pda/2021/05/Childrens-Rights-Policy-Framework-Final-Version-24-August-2020.pdf?t=609406ea37da1
https://www.oberstown.com/wp-content/uploads/_pda/2021/05/Childrens-Rights-Policy-Framework-Final-Version-24-August-2020.pdf?t=609406ea37da1
https://www.hiqa.ie/system/files?file=inspectionreports/4225_Oberstown_01%20November%202021.pdf
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assessment service. Further, the open publication of its reports and their 

availability to the Government, civil society, children and families, and other stakeholders is critical. 

HIQA’s monitoring and reporting model places significant value on the use of a participative and 

inclusive model which is child-friendly and accessible to children and families. As part of the inspection 

process, HIQA Inspectors speak directly to children remanded and detained in Oberstown, as well as 

to their parents or guardians, families, Guardians ad Litems, Social Workers and other professionals3. 

From HIQA’s reports it is demonstrated that Inspectors meet a significant proportion of the population 

of Oberstown and use mixed methods for canvassing the views of children. As part of their inspections, 

HIQA examine the use of physical restraints, restrictive practices, and single separation in line with the 

obligations of Member States who have ratified OPCAT.   

EPIC believes that every child detained in Oberstown must be considered a child first and foremost. 

Therefore, the approach laid out in Oberstown’s Children’s Rights Framework which focuses on care 

rather than detention was welcomed by EPIC on its publication last year. HIQA have adopted a 

common approach to their inspection and judgements, meaning that the care of children in 

Oberstown is monitored in line with the care of children in residential social care services. This is 

eminently preferable to a model whereby conditions in Oberstown would be inspected in line with 

those in adult prisons as it recognises the fundamental difference in children’s detention.  

EPIC’s caseload in Oberstown 2015-2022 

 

 
3 OberstownChildrenDetentionCampusReport Template (hiqa.ie), page 4 

https://www.hiqa.ie/system/files?file=inspectionreports/4225_Oberstown_01%20November%202021.pdf
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While complaints and welfare rights are amongst the issues addressed by EPIC’s Advocacy Service, 

most of these cases do not relate to physical restraints, single separation, or restrictive practices. 

Nonetheless, EPIC has worked on cases where children in Oberstown required advocacy in this regard. 

When addressing these issues with Management at Oberstown, EPIC’s data demonstrates that the 

response was largely positive, and the individual children were content with the outcome. The 

appointment by Oberstown of a full-time on-site Advocate has also resulted in children having the 

opportunity to address issues as they arise directly on campus. This has likely reduced the number of 

complaints and welfare rights cases brought to EPIC’s attention. In both categories, the number of 

cases has declined since 2015. In 2018, the last year pre-COVID, EPIC recorded two cases which were 

complaints, and none related to welfare rights.  

HIQA reporting on use of restrictive practices 

Oberstown Children’s Rights Policy Framework was adopted by the Board with the consent of the 

Minister in 2020 and began its implementation in September 2021. The Framework states that it 

provides “a comprehensive and holistic policy base for all aspects of Campus operations, setting down 

12 Rules and associated Policies in relation to the care of young people and the various roles of staff 

and management on the Campus.”4 

Within this framework and listed within Oberstown’s model of care, are restrictive practices. The 

policy states that “[R]estrictive practices (handcuffs, single separation, restraints, searches) will only 

be used in exceptional circumstances and for the shortest time possible.”5 Exceptional circumstances 

meeting the threshold for restrictive practices are when a young person’s behaviour poses a risk to 

themselves, others or the Campus.”6 The framework reiterates that this “use of restrictive practices 

must interfere as little as possible with the rights of young people.”7 

HIQA’s most recent report has stated that these practices are “used regularly on campus in responding 

to behaviours that challenged, [and] found to be effective in minimising incidents of violence and  

 

 
4 Oberstown Child Detention Campus, Annual Report 2021. 2022. p.5. Oberstown-Annual-Report-2021-Final-Rev.pdf 
[accessed: 28 July 2022]. p.2. 
5 Oberstown Child Detention Campus, Annual Report 2021. 2022. p.5. Oberstown-Annual-Report-2021-Final-Rev.pdf 
[accessed: 28 July 2022]. p.6. 
6 Ibid.  
7 Ibid.  

https://www.oberstown.com/wp-content/uploads/_pda/2022/07/Oberstown-Annual-Report-2021-Final-Rev.pdf
https://www.oberstown.com/wp-content/uploads/_pda/2022/07/Oberstown-Annual-Report-2021-Final-Rev.pdf
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reducing risks posed to staff and young people.”8 Although records of physical restrained were of good 

standard, the “quality of managerial oversight of physical interventions, required improvement.”9 

Another area that HIQA identified for improvement was in “the monitoring and oversight of the use 

of single separation. The quality of records for some incidents of single separation were poor as 

rationale for authorisation as well as continuation of restrictive practices was often absent.”10  

In summary HIQA asserted that “improvements were required to ensure that programmes in place 

were the least restrictive option and in place for the shortest duration.”11 Their overall judgment was 

moderate non-compliance.12 

Conclusion 

Children in detention are specifically vulnerable and the highest standards of oversight must be upheld 

in relation to their care.  Throughout Ireland’s history, generations of children were ignored, abused, 

and silenced by those charged with their care and protection. EPIC welcomes the Joint Oireachtas 

Committee on Justice focus on children in detention in relation to the General Scheme on the 

Inspection of Places of Detention, and we hope the context and analysis we submit is useful as 

consultations continue and a report is prepared and transmitted to the Minister.  

 

 

 

 

 

 

 
8 HIQA, Oberstown Children’s Detention Campus, 1 November 2021, Published 14 March 2022. p. 33. 
OberstownChildrenDetentionCampusReport Template (hiqa.ie) [accessed: 28 July 2022]. 
9 Ibid.  
10 Ibid.  
11 Ibid. 
12 Ibid.  

https://www.hiqa.ie/system/files?file=inspectionreports/4225_Oberstown_01%20November%202021.pdf
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Written Submission to the Joint Committee on Justice on the 

General Scheme of the Inspection of Places of Detention Bill 2022 

Introduction 
1. The Jesuit Centre for Faith and Justice (hereafter Centre) welcomes the opportunity to provide a

written submission to the Joint Committee on Justice (hereafter Committee) on the Draft General

Scheme of the Inspection of Places of Detention Bill 2022 (hereafter General Scheme). The Centre is

an agency of the Irish Jesuit Province, dedicated to undertaking social analysis and theological

reflection in relation to issues of social justice, including housing and homelessness, penal policy,

environmental justice, and economic ethics.

2. With 15 years having passed between Ireland’s signing of the Optional Protocol to the Convention

Against Torture in 2007 and the publication of the General Scheme in June 2022 to ratify the

Convention, there is an imperative for the Government to go beyond an ambition for oversight and

monitoring which may have been acceptable if ratifying in 2007. Positively, this General Scheme

provides a starting position by the Minister but, unfortunately, the Centre do not consider the draft

legislation as sufficient to satisfy the letter and the spirit of the Optional Protocol. We have

particular concerns over the independence of the proposed Inspectorate, the introduction of

discretion on death in custody investigations, and a lack of clarity of publication of reports by the

Chief Inspector.

3. Six key areas within the General Scheme have been identified by the Centre for further

consideration and scrutiny by the Committee. These areas are discussed within the head based on

the order of the General Scheme:

A. Independence of the Inspectorate of Places of Detention [Head 6]

B. Minimum Requirement for Regular Inspection of Prisons [Head 8]

C. Lay Investigative Reports before the Oireachtas [Head 8]

D. Discretion on Death in Custody Investigations [Head 10]

E. Clarity on Reports to be Laid Before the Oireachtas [Head 12]

F. Secretariat and Budget for Prison Visiting Committees [Head 13]

POD_005 (1)
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Responses to Select Heads of the General Scheme 

A. Independence of the Inspectorate of Places of Detention 

Relevant Section:  Head 6 – Provision of Services to the Inspectorate of Places of Detention  

4. While subhead (2) of Head 6 states that the funds, premises, facilities, services and staff required 

for the “proper functioning of the Inspectorate” shall be provided by the Minister, subhead (6) then 

continues that the appointment of persons to be staff of the Inspectorate require the consent of the 

Minister and the Minister for Public Expenditure and Reform. Staffing of the new Inspectorate will 

naturally form the largest proportion of budgetary expenditure and no constraints should exist in 

relation to how the budget is spent by the Inspectorate on an annual basis.  

5. Our concerns are based on the potential for significant underspend despite a healthy ‘paper’ 

budget. For example, a statutory body may have a budgetary underspend on a regular basis due to 

recruitment constraints so, on paper, the statutory has an adequate budget to fulfil its remit but is 

unable to fully utilise its budget due to lacking full independence. Financial independence is a core 

element of a National Preventive Mechanism (NPM). 

Recommendation/s: 

• Remove the clause in subhead (6) requiring “consent of the Minister and the Minister for 

Public Expenditure and Reform” in order for the Chief Inspector to appoint people as staff. 

• Examine potential for oversight of budgetary spending within the Inspectorate by the 

Office of the Comptroller and Auditor General. 

 

B. Minimum Requirement for Regular Inspection of Prisons 

Relevant Section:  Head 8 – Functions of the Inspector of Places of Detention in relation to 

Inspection of Prisons  

6. Considering the frequency of prison inspections, subhead (1) states that the Chief Inspector “shall 

carry out regular inspections of all prisons in the State.” This proposed legislation should state a legal 

minimum for each prison in Ireland to have a full inspection. In the Framework for the Inspection of 

Prisons in Ireland, the former Inspector of Prisons recommended that prisons across Ireland should 

be subject to a full inspection at a minimum of every 5 years.1 The Framework for the Inspection of 

Prison in Ireland anticipated that, in the future as institutional capacity was developed, each prison 

should receive a full inspection every 2-3 years. It is vital for the minimum frequency to be stated in 

legislation to ensure that both the State and NPMs have recourse. 

Recommendation: 

• Insert clause in subhead (1) legislating that each prison in Ireland will receive a full prison 

inspection, with report published, at least once every three years. 

 
1 Office of the Inspector of Prisons, ‘A Framework for the Inspection of Prisons in Ireland’ (Dublin: Office of the 
Inspector of Prisons, March 2020). 
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C. Lay Investigative Reports before the Oireachtas 

Relevant Section:  Head 8 – Functions of the Inspector of Places of Detention in relation to 

Inspection of Prisons 

7. When an investigation into a serious adverse event or a death in custody is completed, either at 

the request of the Minister or at the discretion of the Chief Inspector, subhead (3) requires the 

report to be submitted to the Minister and to the Director General of the Irish Prison Service. If a 

criminal investigation or other proceedings have commenced on the basis of the investigative 

report’s findings, these should be permitted to conclude before the investigative report is also 

published by the Minister. Transparency and accountability are at risk if investigative reports into 

serious adverse incidents are not published and made available to the Oireachtas and Committee for 

scrutiny. 

Recommendation/s: 

• Insert a clause requiring the Minister to publish any investigative reports, following the 

conclusion of any subsequent criminal investigation or other proceedings. Details 

permitting the identification of individuals should be redacted from any reports. 

 

D. Discretion on Death in Custody Investigations 

Relevant Section:  Head 10 – Investigation of Deaths in Custody of Prisoners  

8. At present, all deaths in custody and any death of a prisoner on temporary release—that occurs 

within one month of his/her release—are investigated by the Office of the Inspector of Prisons. 

Subhead (2) permits discretion by the Chief Inspector to decide on which death in custody cases will 

be investigated by the Inspectorate. While there are a high number of death in custody reports to be 

completed (only three for the entirety of 2020 have been published), this introduction of discretion 

is of concern. Discretion is not an adequate solution to an investigative backlog due to lack of 

institutional capacity and staffing levels. 

9. Deaths in custody, or in the weeks after release, are often the sharp points of operational failures 

and institutional blind spots. Often, because of the gravity of the consequences, deaths in custody 

reveal failures which may not be easily identifiable in routine prison-wide inspections or spot-checks. 

Recent published death in custody have revealed serious gaps in the use of compassionate release 

for older prisoners at the stage of requiring end-of-life care. These cases may be overlooked in the 

future as the prioritisation is given to overdoses, suicides and homicides. Discretion also introduces 

the potential for changing areas of focus to the disregard of others, dependent on the Chief 

Inspector in the role. In this instance, the simplest solution may be the most appropriate. 
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Recommendation/s: 

• Remove clause in subhead (2) stating that the Chief Inspector “may decide whether the 

matter of a death of a prisoner in custody requires investigation by his or her Office.” 

• Maintain the current legislative basis for the requirement of all deaths in custody to be 

investigated by the Inspectorate. 

 

E. Clarity on Reports to be Laid Before the Oireachtas 

Relevant Section:  Head 12 – Publication of Annual and other Reports  

10. The proposed ability of the Chief Inspector, as outlined in subheads (2) and (3) to have the power 

to lay annual reports and other reports directly before the Oireachtas is welcome. However, 

additional clarity and precision is required in the proposed legislation to state exactly what other 

reports may be laid directly before the Oireachtas. The Justice Committee needs to examine what is 

intended by “other reports”, as the Inspectorate produces a number of reports: full investigation 

reports, death in custody reports, investigative reports, and thematic reports. 

Recommendation/s: 

• Clarification is required on what the Department of Justice define as “other reports” which 

may be laid directly by the Chief Inspector before the Oireachtas. 

• Insert clause defining “other reports” as “all completed reports which are not currently 

subject to criminal proceedings.” 

 

F. Introduction of a Secretariat and Budget for Prison Visiting Committees 

Relevant Section:  Head 13 – Prison Visiting Committees  

11. The spirit of the Optional Protocol is that the more external eyes on our places of detention, the 

more likely we are to prevent the occurrence of torture and maltreatment. We are prompted to 

move from a reactive posture to a preventative posture. With the increasing remit of the proposed 

Inspectorate, and the time required to build institutional capacity, the necessary frequency of full 

prison inspections will likely be progressively realised. However, the lay prison visiting committees 

provide an opportunity to maintain regular visits in this interim period. Commitment to a secretariat 

and an adequate annual budget for training would both undergird the oversight role of the prison 

visiting committees and ensure the lay visitors are trained to assess prisons based on the Convention 

Against Torture. 

Recommendation/s: 

• Insert clause committing to the creation of a Secretariat with an annual budget for the 

Prison Visiting Committees. 
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Conclusion 

12.  Transparency and accountability are core to the functioning of a safe and humane prison 

system. Without either, many cruelties and injustices can be perpetrated by the State in the name of 

its citizens, who trust the State with the task of imprisonment. The Optional Protocol encourages us 

to shift from a traditionally reactive response to injustices, within our institutions and places of 

detention, to a more proactive response, desiring to prevent the occurrence of injustice in the first 

place. 

13. The Centre has reservations that the General Scheme in its current form will permit Ireland to 

fully ratify the UN Optional Protocol to the Convention against Torture. These reservations are based 

on two main reasons; the independence of the Chief Inspectorate and the dilution of the existing 

role of the Office of the inspector of Prisons.  

14. While the remit of the proposed Chief Inspector of Places of Detention has increased to include 

the wider justice system—detention facilities in Garda stations, holding cells in Courts, and 

transportation to and from places of detention—proposed Ministerial consent on staffing decisions 

by the Chief Inspector may adversely impact on budgetary spending. Full financial independence is 

necessary in order for the Inspectorate to inspect the increased remit of places of detention; 

otherwise, the prison inspection regime may be adversely impacted.  

15. The proposed discretion for death in custody investigations is similarly concerning. Deaths in 

custody, or in the weeks after release, are the sharp points of operational failures, institutional 

neglect and policy blind spots. Often, because of the gravity of the consequences, deaths in custody 

reveal failures which may not be easily identifiable in routine prison-wide inspections or spot-checks. 

It is for this reasoning that all deaths in custody should be investigated by the Inspectorate. 

 

Report Details 
Author:  Keith Adams, Social Policy Advocate 

Date: `  4th August 2022 
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Executive Summary 

The Irish Council for Civil Liberties (“ICCL”) has long called for the ratification of the Optional 

Protocol to the Convention against Torture (“OPCAT”). We are now one of only three EU States 

that have not ratified OPCAT. This is an innovative UN human rights treaty that provides for the 

creation of inspection mechanisms to prevent torture and ill treatment in places where people 

are deprived of their liberty. Ireland has a long, tragic history of mistreatment of people in 

institutions. In light of this, ratification of this treaty should be done immediately to ensure the 

State is doing everything it can to prevent ill treatment in our institutions.  

 

The Draft General Scheme Inspection of Places of Detention Bill 2022 (the “Bill”) is the national 

legislation that will implement Ireland’s obligations under OPCAT. The publication of the Bill is 

very welcome and ICCL hopes the legislation will come into force as soon as possible. However, 

ICCL urges government to ratify OPCAT immediately, in order to avail of the expertise of its 

supervisory body, the UN Sub-Committee on the Prevention of Torture (“SPT”). The treaty pro-

vides that a State can draw on the expertise of this body to assist with the development of and 

legislative drafting necessary for the National Preventive Mechanism (“NPM”), the national hu-

man rights based inspection body that the treaty requires. The treaty provides for five years 
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from date of ratification to the creation of the NPM, if such time is necessary, and therefore 

government does not need to pass this legislation before ratifying OPCAT.   

 

Beyond consultation with the SPT, we encourage government to conduct ongoing consultations 

with all relevant stakeholders, including civil society organisations, throughout this legislative 

process to ensure that the NPM responds to the needs of all those deprived of their liberty in 

Ireland, particularly the most vulnerable. 

 

This submission analyses the Bill in light of the requirements of OPCAT and in light of guidance 

provided by the SPT, both generally and to other States in their processes of developing NPMs.  

 

ICCL makes five key recommendations:  

I. The remit of the NPM should be expanded to include residential institutions in 

social and care settings, including care homes and Direct Provision Centres.  

II. The functions of the NPM, as outlined in the General Scheme, should be brought 

more closely in line with the requirements of OPCAT. Crucially, the Bill must spec-

ify that NPMs can make unannounced visits to places of detention. 

III. The NPM for places of Garda detention should include bodies with existing po-

licing expertise, such as the Garda Síochána Inspectorate and the Policing Au-

thority. 

IV. The Bill should provide a statutory basis for consultations between civil society 

and the NPM.  

V. The financial and functional independence of the NPM must be emphasised in 

more detail.  

  

A short summary of our recommendations on a Head to Head basis follows:  

 

Head 9 

ICCL welcomes the provision in the Bill to require the prison inspectorate to be notified of “serious 

adverse incidents” in prisons. However, we consider that the provisions in relation to “serious 

adverse incidents” must be extended to include any such incidents that occur in police detention. 

We also consider that this provision should be extended to include all NPMs and all places 

where people are deprived of their liberty.  

Head 13 



 

5 

 

Visiting Committees should be created for all places where people are deprived of their liberty, 

not just prisons.  

Head 14 

The definitions of “detainee” and “place of detention” should be expanded to align with a 

broader definition that encompasses public and private social and care settings, including resi-

dential institutions and Direct Provision centres.  

Head 15 

Amend language in this Head to more closely align with articles 12-14 of OPCAT. In particular, 

expand the duty of the State to engage with the SPT to reflect OPCAT’s article 12 requirement 

that the State “examine the recommendations of the Subcommittee on Prevention and enter 

into dialogue with [the SPT] on possible implementation measures”.  

Head 16 

Amend Head 16(f) to place a duty on the State to respond to recommendations made by 

IHREC in its capacity as NPM Coordinator body and “enter into dialogue” with IHREC on 

possible implementation measures.  

Head 17 

Amend Head 17 to ensure that the functions of an NPM correspond to the functions outlined 

in OPCAT articles 18, 19 and 20, noting that OPCAT refers to the minimum powers that an 

NPM should have.  

 

Amend this provision to ensure that NPMs have the right to make unannounced visits to places 

of detention.  

Reflecting article 19 of OPCAT, amend this provision to ensure NPMs have the power to 

“submit proposals and observations concerning existing or draft legislation”.   

 

Head 19 

Ensure that the NPM with responsibility for inspecting places of Garda detention has policing 

expertise. 
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Introduction1 

1. The Irish Council for Civil Liberties (ICCL) welcomes the opportunity to provide input into 

the Draft General Scheme of Inspection of Places of Detention Bill (2022) (hereinafter 

the “Bill”). ICCL reiterates the substance of our previous submissions on this topic including 

our Submission to the UN Committee Against Torture (“CAT”) in 2017,2 our Follow-up to 

the 2017 Concluding Observations of CAT in 2018,3 and our Submission to the Depart-

ment of Health for its Consultation on the Deprivation of Liberty Safeguard Proposals in 

2018.4 

2. ICCL is calling for the broadest possible mandate to be given to the National Preventive 

Mechanisms (“NPMs”) so they can act with the widest discretion to be able to visit all 

places where people are deprived of their liberty, as defined by Article 4 of the Op-

tional Protocol to the Convention Against Torture and Other Cruel, Inhuman or Degrading 

Treatment or Punishment (“OPCAT”). In addition, this submission recommends the immedi-

ate ratification of OPCAT, the rethinking of inspections of Garda custody, closer align-

ment of the functions of the NPM with the requirements of OPCAT, the vital role of civil 

society in the operation of the NPM to be placed on a statutory footing and the financial 

and functional independence of the NPM to be better safeguarded. 

 
1 This submission was written by Sarah O’Malley BL with Doireann Ansbro BL and Seán Beatty BL.  
2 ICCL, Submission to the UN Committee Against Torture, 26 June 2017. 
3 ICCL, Follow-up to the 2017 Concluding Observations of the Committee against Torture , 23 November 2018. 
4 ICCL, Submission to the Department of Health for its Consultation on the Deprivation of Liberty Safeguard Pro-

posals, 16 March 2018. 

https://tbinternet.ohchr.org/_layouts/15/treatybodyexternal/Download.aspx?symbolno=INT%2fCAT%2fCSS%2fIRL%2f27963&Lang=en
https://www.iccl.ie/wp-content/uploads/2018/11/ICCL-Follow-up-report-to-UNCAT-final-23.11.18.pdf
https://www.iccl.ie/wp-content/uploads/2018/05/ICCL-submission-on-deprivation-of-liberty-safeguards-web-version.pdf
https://www.iccl.ie/wp-content/uploads/2018/05/ICCL-submission-on-deprivation-of-liberty-safeguards-web-version.pdf
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3. As a preliminary point, given the broad scope of places that ought to fall under the 

purview of an NPM, it is necessary that the design and development of the NPM includes 

consultations with organisations working with persons in a situation of vulnerability, such 

as migrants, international protection applicants, refugees, children, women, ethnic and 

cultural minorities, nursing home residents and persons with disabilities.5 It is unclear to 

ICCL whether the State has made efforts to consult with grassroots and local community 

groups who work with such communities in the legislative process.6 It is ICCL’s view that 

wider consultations are necessary, and we support IHREC’s call for an extensive, OPCAT-

grounded, consultation exercise with all agencies and bodies,7 and a wide range of 

stakeholders, including civil society organisations. 

Recommendation 

• Immediately begin wide consultations with all groups and communities with expertise in 

the area of deprivation of liberty and/or who work with those who may experience 

deprivation of liberty.  

Legal framework 

4. The prohibition of torture is recognised as a peremptory norm of general international 

law (jus cogens), a norm to which no derogation is permissible.8 The State is obliged under 

this universal prohibition against torture and ill-treatment (which is also protected as an 

absolute right by the Irish Constitution,9 the ECHR10 and numerous other international hu-

man rights treaties to which Ireland is a party11) to ensure that individuals who are de-

prived of their liberty receive respectful treatment and the basic resources necessary to 

protect their dignity. OPCAT would provide an additional safeguard in the form of a 

preventive inspection body, the NPM, which can ensure that the human rights of people 

 
5 Association for the Prevention of Torture (APT) and Inter-American Institute of Human Rights (IIDH), 

Optional Protocol to the UN Convention Against Torture: Implementation  Manual (rev edn, APT 2010), pp. 202-
206; Association for the Prevention of Torture (APT), Establishment and Designation of National Preventive Mech-

anisms, 2006, p. 9 and 118 stressing the importance of including persons and organisations working with particu-
larly vulnerable groups. 
6 ICCL, NGO Submission to the United Nations Committee against Torture: Follow-up to the 2017 Concluding Ob-
servations of the Committee against Torture, 23 November 2018, p. 4. 
7 IHREC, Submission to UNCAT on Ireland’s second periodic report , July 2017, p. 6. 
8 UN General Assembly, Report of the International Law Commission, Chapter V “Peremptory norms of general 

international law (jus cogens)”, UN DOC A/74/10, August 2019. 
9 See, for example in W V Ireland (No. 2) [1997] 2 IR 141, Costello J stated: “The rights guaranteed under the 

Constitution are not absolute rights (with the exception of an implied right not to be tortured which must be regarded 
as an absolute right never to be abridged) and their exercise and enjoyment may be, and frequently are, limited 

by reason of the exigencies of the common good.”  
10 ECHR, Article 3. 
11 Including, for example the United Nations Convention against Torture and Other Cruel, Inhuman or Degrading 
Treatment or Punishment 1984, the Rome Statute of the International Criminal Court 2002, the European Convention 

for the Prevention of Torture and Inhuman or Degrading Treatment or Punishment , 1987, the International Covenant 

on Civil and Political Rights, 1966. 

https://www.apt.ch/sites/default/files/publications/opcat-manual-english-revised2010.pdf
https://www.apt.ch/sites/default/files/publications/NPM.Guide%20%281%29.pdf
https://www.apt.ch/sites/default/files/publications/NPM.Guide%20%281%29.pdf
https://www.iccl.ie/wp-content/uploads/2018/11/ICCL-Follow-up-report-to-UNCAT-final-23.11.18.pdf
https://www.iccl.ie/wp-content/uploads/2018/11/ICCL-Follow-up-report-to-UNCAT-final-23.11.18.pdf
https://www.ihrec.ie/app/uploads/2017/07/Ireland-and-the-Convention-against-Torture.pdf
https://legal.un.org/ilc/reports/2019/english/a_74_10_advance.pdf
https://legal.un.org/ilc/reports/2019/english/a_74_10_advance.pdf
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who are deprived of their liberty are protected and fulfilled. The purpose of OPCAT is 

to assist states in implementing their absolute obligation to prevent torture and other 

cruel, inhuman, or degrading treatment or punishment occurring within their jurisdictions.12  

5. It is universally accepted that deprivation of liberty gives rise to a heightened risk of 

torture or ill-treatment and that states have heightened obligations of supervision and 

care for the welfare of individuals in these contexts. This is particularly the case when it 

is members of vulnerable groups being deprived of their liberty. In addition, ICCL would 

highlight the fact that all persons when deprived of their liberty are more vulnerable to 

abuse.13 

Immediate Ratification  

6. ICCL is calling on the State to immediately ratify OPCAT. Ireland signed OPCAT in 2007 

but has not ratified it. As such, the SPT does not yet conduct monitoring visits to Ireland 

and most places of detention are not subject to human rights based inspections in line with 

international standards. The State had committed to ratifying OPCAT “before the end of 

2021”.14 As noted by the UN Human Rights Committee last month, the State must “[c]on-

tinue its effort to proceed with the ratification of the Optional Protocol to the Convention 

against Torture.”15 Ireland is now one of only three Member States of the European Union 

who have yet to ratify OPCAT.16 

7. Article 24 of OPCAT affords State Parties the option, upon ratification, to “make a dec-

laration postponing their obligations under either part III or part IV of the present Proto-

col...for a maximum of three years”. Subsequently, the UN Committee against Torture 

(“CAT”) may extend that period for an additional two years. This extension can be 

granted if the CAT considers that serious efforts have been taken but a State still faces 

considerable difficulties in establishing a truly effective NPM. Thus the State could “opt-

out” of their obligation under Part IV to establish or designate a NPM. This total of five 

years does not include the one year granted for States to designate their NPM after 

ratification. So, in total, it could be a six-year window. Thus, if the State were to, as we 

strongly recommend, ratify OPCAT immediately with the required declaration, they 

 
12 OPCAT, Article 1. 
13 “While everyone deprived of liberty is in a situation of vulnerability, we know that some groups, including older 

people, can face greater risk of torture and ill-treatment,”, Association for the Prevention of Torture, Promoting 
rights and dignity for older persons deprived of liberty , 13 April 2022. 
14 UN Human Rights Committee, Replies of Ireland to the list of issues in relation to its fifth periodic report , 
CCPR/C/IRL/RQ/5, 31 March 2022, Reply to paragraph 17(d), para. 142.   
15 UN Human Rights Committee, Concluding observations on the fifth periodic report of Ireland, CCPR/C/IRL/CO/5, 
27 July 2022, para. 36(h). 
16 The other two Member States are Belgium and Slovakia. See UNOHCHR, Status Of Ratification Interactive Dash-

board, last updated March 2022. 

https://www.apt.ch/en/news_on_prevention/promoting-rights-and-dignity-older-persons-deprived-liberty
https://www.apt.ch/en/news_on_prevention/promoting-rights-and-dignity-older-persons-deprived-liberty
https://tbinternet.ohchr.org/_layouts/15/treatybodyexternal/Download.aspx?symbolno=CCPR%2fC%2fIRL%2fRQ%2f5&Lang=en
https://tbinternet.ohchr.org/_layouts/15/treatybodyexternal/Download.aspx?symbolno=CCPR%2fC%2fIRL%2fCO%2f5&Lang=en
https://indicators.ohchr.org/
https://indicators.ohchr.org/
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would have, potentially, until September 202817 to finalise this legislation and the NPM. 

Of course, ideally this legislation will be passed swiftly, but the point is that the ongoing 

legislative process should not inhibit the ratification procedure.  

8. Triggering the Article 24 opt-out would not exclude the possibility under Article 11(b)(i) 

OPCAT of the State being assisted by the SPT in its efforts to establish an NPM, a service 

provided to State parties (rather than signatories) to the Protocol. Therefore, not only 

would the immediate ratification of OPCAT not hinder the current legislative process, but 

it could actively assist the process with input and advice from the SPT. The SPT could, for 

example, conduct a mission to Ireland, visit several places of detention and organise a 

seminar, together with the Government and relevant NGOs, on the measures necessary 

in the current legislation for establishing an independent and effective NPM.18 It could 

also provide direct assistance to Government within the present legislative process to 

ensure the NPM is effective and OPCAT compliant from day 1.  

Recommendations 

• Ratify OPCAT immediately. 

• Once ratified, engage with the SPT for advice and assistance in establishing the 

NPM. 

Head 3: Financial independence of the NPM 

9. Head 3 provides that expenses incurred shall be paid out of monies provided by the 

Oireachtas “to such extent as may be sanctioned by the Minister for Public Expenditure 

and Reform”. This proposal contains no criteria to guide the Minister for Public Expendi-

ture and Reform (‘the Minister for Public Expenditure’) in making a decision to sanction 

the spending of public money. As a consequence, there is no safeguard whatsoever to 

ensure that monies which are necessary for the operation of the legislation will be pro-

vided. The proposed wording patently gives the Minister for Public Expenditure wide 

discretion in this regard. Furthermore, it fails to ensure the level of independence required 

by OPCAT (Articles 1 and 18). As recorded in the Note to Head 3, “[a]ccording to OP-

CAT, sufficient resources should be provided and these should be independent”. Head 3 

does not guarantee that sufficient resources will be provided. 

10. ICCL takes the view that the provision of funding for the operation of this Act cannot 

simply be left to the Minister for Public Expenditure without sufficient guarantees and 

 
17 The clock would begin to run 30 days after the deposit of the instrument of ratification as per Article 28(1) 

OPCAT. 
18 Oxford Commentaries on International Law, The United Nations Convention Against Torture and its Optional 

Protocol, (2nd edn, Oxford University Press) Edited by Manfred Nowak, Moritz Birk and Giuliana Monina, p. 959. 

. 
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safeguards. Necessary funding must be made available. ICCL recommends that Head 3 

is amended to include wording along the lines of the following: 

‘Such funding that is reasonable and necessary for the administration of this Act 

shall be sanctioned by the Minister for Public Expenditure and Reform and shall 

be paid out of monies provided by the Oireachtas’. 

11. The words “necessary” and “shall” reflect the essence of the text of Article 18(3) of 

OPCAT: 

“The States Parties undertake to make available the necessary resources for the 

functioning of the national preventive mechanisms”. (emphasis added) 

12. Furthermore, ICCL suggests that use of the terms “reasonable and necessary” first provide 

a rights-based safeguard in that inspections of places of detention will not be hindered 

by reason of funding, and second offer security to the Oireachtas that no unreasonably 

burdensome weight will be placed on the public purse. This standard of reasonableness 

offers a degree of contextual guidance in deciding on what resources might be required 

on a year on year basis.  

Recommendation 

• ICCL recommends a complete rewording of this Head to ensure that the necessary fund-

ing is always made available for the effective operation of NPMs. 

Heads 5, 8(1) and 19(1): Chief Inspector of Places of Detention as NPM in the Justice Sector  

13. A key gap in the current range of inspection functions is the absence of any statutory 

body with capacity to inspect places of police detention, including Garda custody suites 

and transit vans. Getting this right is crucial, particularly in light of the conclusions of the 

European Committee for the Prevention of Torture (CPT) following its visit to Ireland in 

2019:  

“…the delegation did receive several allegations of physical ill-treatment and verbal 

disrespect by Gardaí from remand prisoners who had recently been apprehended by 

the Gardaí. The allegations of ill-treatment mostly involved slaps, kicks and punches to 

various parts of the body. Nearly all the allegations concerned the time of arrest or 

during transport to a Garda station, but a few related to the time when the persons 
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were being held in the station.19 …there can be no room for complacency in the Irish 

authorities’ commitment to prevent ill-treatment.”20 

14. Filling this inspection gap is a critical milestone that this legislation can achieve. However, 

ICCL is concerned that the Bill is not taking the right approach. The Bill creates a new 

position of Chief Inspector of Places of Detention (“the Chief Inspector”) which will carry 

out inspections in the criminal justice context (Heads 8(1) and 19(1)). The Chief Inspector 

of Places of Detention shall be the NPM for Garda stations and other places where 

people are in Garda custody.21 Head 14(g) includes Garda custody as a listed place of 

detention. 

15. ICCL’s longstanding view is that the body tasked with inspecting places of Garda deten-

tion should incorporate existing policing expertise. ICCL is concerned about the decision 

to allocate the inspectorate function of Garda detention to the Inspector of Prisons. Our 

reasoning for this is two-fold. Subsuming prisons and Garda stations to one Office serves 

to both dilute the focus on prisons in the Office of the Inspector of Prisons while simulta-

neously losing established expertise that the Garda Síochána Inspectorate (GSI) in par-

ticular has built over the past number of years. The Bill in its current form would dispense 

with the expertise existing within the GSI already given that the Bill does not in any way 

refer to the GSI or the body set to replace it, the Policing and Community Safety Author-

ity.22 This is particularly surprising given that the current draft Bill on Policing, Security 

and Community Safety provides for an inspectorate function for the new policing body 

to replace the Garda Inspectorate.23 How does Government propose to reconcile these 

two different approaches?  

16. We also question the absence of any reference to other established specialist policing 

bodies such as the Policing Authority who have considerable expertise in police oversight.  

17. We also express concern at the proposal to expand the Office of the Inspector of Prisons 

in light of the fact that this office has been under-funded and “chronically under- re-

sourced” for the past number of years.24 While some changes have been made recently, 

 
19 CPT, Report to the Government of Ireland on the visit to Ireland carried out by the European Committee for the 
Prevention of Torture and Inhuman or Degrading Treatment or Punishment (CPT) from 23 September to 4 October 

2019, (Strasbourg, 24 November 2020), para. 11. 
20 Ibid, para. 13.  
21 Draft General Scheme of Inspection of Places of Detention Bill (2022), Head 19. 
22 General Scheme of the Policing, Security and Community Safety Bil l, Part 4. 
23 General Scheme of the Policing, Security and Community Safety Bill , Head 104(2)(c), (d), see also Head 113, 
114 and 115. 
24 Professor Rachel Murray Dr Elina Steinerte, Irish Human Rights and Equality Commission, Ireland and the Optional 

Protocol to the UN Convention against Torture, September 2017, p.39. 

https://rm.coe.int/1680a078cf
https://rm.coe.int/1680a078cf
https://rm.coe.int/1680a078cf
https://www.justice.ie/en/JELR/General_Scheme_of_the_Policing_Security_and_Community_Safety_Bill.pdf/Files/General_Scheme_of_the_Policing_Security_and_Community_Safety_Bill.pdf
https://www.justice.ie/en/JELR/General_Scheme_of_the_Policing_Security_and_Community_Safety_Bill.pdf/Files/General_Scheme_of_the_Policing_Security_and_Community_Safety_Bill.pdf
https://www.ihrec.ie/app/uploads/2017/09/Ireland-and-the-Optional-Protocol-to-the-UN-Convention-against-Torture.pdf
https://www.ihrec.ie/app/uploads/2017/09/Ireland-and-the-Optional-Protocol-to-the-UN-Convention-against-Torture.pdf
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we note that there has not been a comprehensive inspection of prisons in eight years.25 

This proposal risks the creation of an overly broad inspection mandate for the Office of 

the Inspector of Prisons, which may dilute not just their role in inspecting prisons but sig-

nificantly hinder the proper inspection of places of Garda detention unless significant 

additional resources are allocated with a statutory basis. 

 

Role of existing expert policing bodies 

18. The SPT is very clear that NPMs should complement existing systems of protection against 

torture and other forms of ill-treatment instead of replacing or duplicating any existing 

bodies.26 This issue is of particular importance in relation to the GSI. The Bill should com-

plement instead of replace their role in inspecting Garda stations. This is of particular 

importance in reference to the strength of the reports produced by the GSI most notably 

their recent report entitled “Delivering Custody Services Based Review of the Treatment, 

Safety and Wellbeing of Persons in Garda Custody, A Rights-Based Review of the Treat-

ment, Safety and Wellbeing of Persons in Custody”.27 This comprehensive report is of 

particular relevance because: 

“For the first time, this inspection included unannounced visits to Garda stations. A pro-

tocol was agreed with the Garda Síochána and as a result, 12 unannounced visits took 

place in a variety of locations, during which the inspection team examined the faci lities 

and spoke with Gardaí on custody duty and persons in custody.”28 

19. Thus, despite not having a statutory duty to conduct unannounced visits to Garda stations, 

the GSI nevertheless visited unannounced. This is an extremely important precedent. The 

NPM should complement, if not encompass, the GSI’s work to date in visiting Garda Sío-

chána stations unannounced. It could also play a complementary role under Article 19(b) 

and (c) OPCAT in ensuring that the State act on the 41 recommendations contained within 

the report: “Delivering Custody Services Based Review of the Treatment, Safety and 

Wellbeing of Persons in Garda Custody, A Rights-Based Review of the Treatment, Safety 

and Wellbeing of Persons in Custody.” 

20. The CAT in their last Concluding Observations on Ireland recommended the State to: 

 
25 ICCL note the website page under “inspection reports” is currently not operational however we understand the 

last inspection specific report was in 2014: see https://www.oip.ie/inspection-of-prisons-reports/.  
26 UN Committee against Torture, Third annual report of the Subcommittee on Prevention of Torture and Other 

Cruel, Inhuman or Degrading Treatment or Punishment , CAT/C/44/2, 25 March 2010, para. 50. 
27 Garda Inspectorate, Delivering Custody Services – A Rights-Based Review of the Treatment, Safety and Well-

being of Persons in Custody in Garda S íochána Stations, 24 February 2022. 
28 Ibid, p. 3. 

https://www.oip.ie/inspection-of-prisons-reports/
https://www.google.com/search?client=safari&rls=en&q=CAT%2F+C%2F44%2F2&ie=UTF-8&oe=UTF-8
https://www.google.com/search?client=safari&rls=en&q=CAT%2F+C%2F44%2F2&ie=UTF-8&oe=UTF-8
https://tbinternet.ohchr.org/_layouts/15/treatybodyexternal/Download.aspx?symbolno=CAT%2FC%2F44%2F2&Lang=en
https://tbinternet.ohchr.org/_layouts/15/treatybodyexternal/Download.aspx?symbolno=CAT%2FC%2F44%2F2&Lang=en
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“10. (b) Expedite the drafting of the Inspection of Places of Detention Bill and 

ensure that this or other national legislation promptly establishes an independent 

body tasked with inspecting police stations and monitoring the provision by the 

police of all fundamental safeguards against torture to persons deprived of their 

liberty, including respect for the right of prompt access to a lawyer; the rigorous 

keeping of detention records, including in a centralized register; and systematic 

closed-circuit monitoring of interview rooms;”29 

21. ICCL considers that this level of detail in terms of the role of the inspector of places of 

police detention should be included in the Bill. In particular, we consider that the Bill should 

include language referring to the need for the NPM to ensure that procedural safeguards 

are in place and specifically referring to the NPM’s role and duty in consulting with de-

tainees, in particular those who have waived their right to legal assistance. The Bill should 

explicitly give the NPM a role in monitoring and inspecting the use of audio-visual re-

cording technology in garda interview rooms and reference its right to access tapes of 

garda interviews. 

22. OPCAT provides that NPMs should play a role in submitting views on current and draft 

legislation.30 ICCL considers that this should be made explicit in the Bill.  

Recommendations 

• The Office of the Inspector of Prisons should be strengthened and better resourced to 

carry out its functions as the NPM to inspect prisons. 

•  A body with significant policing expertise such as the Garda Inspectorate should be 

designated as the NPM for inspecting places of Garda detention or incorporated into 

the NPM.  

• More detail should be provided on the role of the NPM tasked with inspecting places of 

police detention in relation to assessing compliance with procedural safeguards.   

• The NPM’s role in submitting views on current and draft legislation should be made ex-

plicit in the Bill.  

 

Head 9: Serious Adverse Incidents and Head 10: Investigation of Deaths in Custody of Prisoners  

23. ICCL is concerned that the proposal to require the reporting of serious adverse incidents 

in prison to the Inspector of Prisons (Head 9) and the investigation of same (Head 10), 

 
29 UN Committee against Torture, Concluding observations on the second periodic report of Ireland, 2017, para. 

10(b). 

 

https://tbinternet.ohchr.org/Treaties/CAT/Shared%20Documents/IRL/INT_CAT_COC_IRL_28491_E.pdf
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which is welcome, appears to exclude a similar requirement for deaths and serious injuries 

that occur in Garda custody or following release from custody.31 The Bill is silent on 

equivalent provisions for indeed any other kind of custody or places of de jure, de facto 

or potential detention. This is a significant oversight. The UN Human Rights Committee in 

their recent Concluding Observations on Ireland voiced their continued concern at the 

“lack of specific information in regard to the cause and investigation of deaths in deten-

tion” and recommended the State to “(f)Guarantee swift, thorough investigations of all 

deaths in detention and ensure there is adequate transparency, inter alia, through the 

prompt publication of investigative reports;”.32 This recommendation extends to all per-

sons deprived of their liberty, not just those in prisons. The current practices for deaths 

occurring in or shortly after Garda custody is that they can be referred to the Garda 

Síochána Ombudsman Commission (GSOC”).33 However, concerns have been raised in 

recent months that currently, the State has no accurate data collection for deaths in or 

that follow Garda custody.34 While the Department of Justice has recently released fig-

ures on deaths in or following Garda custody, those figures are incomplete as they do 

not include deaths following custody that are not referred to GSOC nor is the timeframe 

after custody specified, as noted by Dr. Vicky Conway.35 This can be considered to con-

trast to the welcome detail in Head 10(1) that deaths in the four week period following 

prison custody will be investigated. 

24. It is surprising that the Bill does not provide for equivalent notifications to the inspectorate 

or relevant NPM for those in Garda custody or indeed for equivalent investigations. 

Government must consider how to align this provision with the s.102 Garda Síochána 

Ombudsman Commission duty to investigate deaths and serious harm that occur in Garda 

custody and how this body can work effectively with the NPM.36   

Recommendations 

• Amend the Bill to provide that serious adverse incidents and deaths in all places of 

detention should be reported to the relevant NPM, in particular places of Garda cus-

tody. 

 
31 Draft General Scheme of Inspection of Places of Detention Bil l (2022), Head 4, definition of “Serious adverse 
incident”, subsection (a). 
32 UN Human Rights Committee, Concluding observations on the fifth periodic report of Ireland, CCPR/C/IRL/CO/5, 
27 July 2022, para. 36.  
33 Under section 102 of the Garda Síochána Act 2005. 
34 Aoife Moore, 'I find it very disturbing': No data kept on deaths in Garda custody, The Irish Examiner, 15 May 

2022. 
35  Shauna Bowers, At least 228 fatalities in or following Garda custody over past 15 years, figures show. Irish 

Times, 15 July 2022.  
36 See S.102 of the Garda Siochana Act 2005. 

https://tbinternet.ohchr.org/_layouts/15/treatybodyexternal/Download.aspx?symbolno=CCPR%2fC%2fIRL%2fCO%2f5&Lang=en
https://www.irishexaminer.com/news/arid-40872935.html
https://www.irishtimes.com/crime-law/2022/07/15/at-least-228-fatalities-in-or-following-garda-custody-over-past-15-years-figures-show/?utm_source=Newsletter&utm_medium=email&utm_content=RSS%3AITEM%3ATITLE&utm_campaign=evening_update_digest
https://www.irishtimes.com/crime-law/2022/07/15/at-least-228-fatalities-in-or-following-garda-custody-over-past-15-years-figures-show/?utm_source=Newsletter&utm_medium=email&utm_content=RSS%3AITEM%3ATITLE&utm_campaign=evening_update_digest
https://www.irishtimes.com/crime-law/2022/07/15/at-least-228-fatalities-in-or-following-garda-custody-over-past-15-years-figures-show/?utm_source=Newsletter&utm_medium=email&utm_content=RSS%3AITEM%3ATITLE&utm_campaign=evening_update_digest
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• The definition of “serious adverse incident” should be expanded to include any incident 

in any place of detention, not just prisons. 

Head 13: Prison Visiting Committees  

25. ICCL welcomes this provision. However, again, the Bill only refers to visiting committees 

in the context of prisons. Visiting committees should be expanded to have remit over all 

places of detention, in particular Garda custody. As per our previous position a mecha-

nism for routine inspection by lay visitors who are entirely independent of the state should 

be implemented for Garda custody:37 

“A significant development in Northern Ireland, which should be implemented in the Re-

public of Ireland, is the independent custody visiting scheme. In Northern Ireland the 

scheme is run by the Policing Board which is obliged by statute to make and keep under 

review arrangements for places of detention to be visited by independent lay visitors. 

The Custody Visitors are volunteers from across the community who are unconnected with 

the police or the criminal justice system. They make unannounced visits to all police cus-

tody suites where they inspect the facilities, check custody records and, with consent, 

speak to detainees. They can also view, with consent, live interviews with detainees held 

under terrorism legislation by remote video link. Custody visitors fill in records of their 

visits which contain tailored questions and information specifically designed to capture 

any potential human rights abuses. Concerns are brought to the immediate attention both 

of the Policing Board and the PSNI. The visit reports are made available to the Board’s 

Independent Human Rights Advisor who reviews them for any issues relating to human 

rights.” 38 

26. ICCL considers that the Bill must be amended to ensure that existing bodies which currently 

monitor places of detention as well as civil society organisations and entirely independent 

lay visitors are allowed to make repeated and unannounced visits to all places of dep-

rivation of liberty.  

Recommendation 

• Expand the Bill’s provisions on Visiting Committees so the Bill provides for independent 

visits to Garda stations as well as all other places of detention. 

 
37 ICCL, A Human Rights Based Approach to Policing in Ireland (Alyson Kilpatrick), pp. 15-16. 
38 Ibid, p. 16. 

https://www.iccl.ie/justice/kilpatrick-report/
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Head 14: Definition of Places of Detention 

Interpretation of OPCAT 

27. Article 4(1) of OPCAT defines “places of detention” as: 

“any place under its jurisdiction and control where persons are or may be de-

prived of their liberty, either by virtue of an order given by a public authority 

or at its instigation or with its consent or acquiescence”. 

28. The words “any place” clearly indicate that a place of detention is to be construed 

broadly. Indeed, the SPT has noted that the term “places of detention” should be given 

a broad interpretation.39 It has said that “[t] he preventive approach which underpins 

OPCAT means that as expansive an interpretation as possible should be taken in order 

to maximise the preventive impact of the work of the NPM”.40  

29. It is not confined to detention in the context of the criminal justice system. The SPT has said 

that an interpretation that is limited to “such traditional places of deprivation of liberty 

as prisons would be overly restrictive and, in the view of the Subcommittee, clearly con-

trary to the Optional Protocol”.41 ICCL is concerned that the Bill is overly focused on 

prisons, an approach which runs contrary to the object and purpose of OPCAT,42 as well 

the spirit of the Protocol. 

30. Article 4 goes on to define “deprivation of liberty” as: 

“any form of detention or imprisonment or the placement of a person in a public 

or private custodial setting which that person is not permitted to leave at will by 

order of any judicial, administrative or other authority.”(emphasis added) 

31. It is worthwhile to note that Article 2 of the European Convention on the Prevention of 

Torture which does not go as far as Article 4(2) OPCAT by not explicitly referring to 

“public or private custodial settings” has been interpreted as covering private as well as 

public institutions.43 It is clear that de jure court-ordered, public detention is not necessary 

for a person to avail of the protections of OPCAT. It is “only necessary that a place have 

the potential to de facto limit the right of personal liberty.”44  

 
39 SPT, Sixth Annual Report of the Subcommittee on Prevention of Torture and Other Cruel, Inhuman or Degrading 

Treatment or Punishment, (2013) UN Doc CAT/C/50/2, para 67. 
40 SPT, Ninth Annual Report of the Subcommittee on Prevention of Torture and Other Cruel, Inhuman or Degrading 

Treatment or Punishment, (2016) UN Doc CAT/C/57/4, Annex on ‘Compilation of advice provided by the Sub-
committee in response to requests from national preventive mechanisms, para 2.  
41 Ibid, para. 1.  
42 United Nations, VIENNA CONVENTION ON THE LAW OF TREATIES, 23 May 1969, Article 18 “Obligation not 

to defeat the object and purpose of a treaty prior to its entry into force”. 
43 CPT, European Convention for the Prevention of Torture and Inhuman or Degrading Treatment or Punishment: 

Text of the Convention and Explanatory Report , CPT/Inf/C (2002) 1, para. 32 “[v]isits may be carried out in 
private as well as public institutions”. 
44 Oxford Commentaries on International Law, The United Nations Convention Against Torture and its Optional 

Protocol, (2nd edn, Oxford University Press) Edited by Manfred Nowak, Moritz Birk and Giuliana Monina, p. 745. 

https://www2.ohchr.org/english/bodies/cat/opcat/docs/CAT-C-50-2_en.pdf
https://www2.ohchr.org/english/bodies/cat/opcat/docs/CAT-C-50-2_en.pdf
https://documents-dds-ny.un.org/doc/UNDOC/GEN/G16/059/73/PDF/G1605973.pdf?OpenElement
https://documents-dds-ny.un.org/doc/UNDOC/GEN/G16/059/73/PDF/G1605973.pdf?OpenElement
https://treaties.un.org/doc/publication/unts/volume%201155/volume-1155-i-18232-english.pdf
https://rm.coe.int/16806dbaa3
https://rm.coe.int/16806dbaa3
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32. Under international human rights law the common definition of deprivation of liberty is a 

lack of freedom to leave a place at will. For example, the Inter-American Commission on 

Human Rights has held that “the concept of “deprivation of liberty” encompasses: [a]ny 

form of detention, imprisonment, institutionalization, or custody of a person in a public or 

private institution which that person is not permitted to leave at will by order of any 

judicial, administrative or other authority.”45 The European Court of Human Rights (“EC-

tHR”) has found the objective aspect of deprivation of liberty to exist when a person is 

“under continuous supervision and control and not free to leave.”46 The UN Human Rights 

Committee has similarly found that a person will not be deprived of their liberty if they 

“know that they are free to leave at any time”.47  

33. The SPT has interpreted the application of the terms “consent” and “acquiescence” in 

Article 4(1) to mean that the scope of OPCAT includes any place in which a person is 

deprived of liberty (in the sense of not being free to leave), or where it considers that a 

person might be being deprived of their liberty, if it relates to a situation in which the 

State either exercises, or might be expected to exercise a regulatory function.48 The 

ECtHR has found that it is the responsibility of a State is engaged if it acquiesces in a 

person’s loss of liberty by private individuals or fails to put an end to the situation.49 

34. The CAT’s General Comment No 2 states that:  

“each State party should prohibit, prevent and redress torture and ill-treatment in all 

contexts of custody or control, for example, in prisons, hospitals, schools, institutions that 

engage in the care of children, the aged, the mentally ill or disabled, in military service, 

and other institutions as well as contexts where the failure of the State to intervene encour-

ages and enhances the danger of privately inflicted harm.”50 (emphasis added) 

35. Therefore the NPM must respond to the actual conditions of vulnerability that people expe-

rience in Ireland, rather than a technical and exclusionary definition of deprivation of liberty 

 
45 IACmHR, Inter-American Commission on Human Rights (IACmHR), Principles and Best Practices on the Protection 

of Persons Deprived of their Liberty in the Americas (13 March 2008) IACmHR Res 1/08, OEA/Ser/L/V/ II.131 
doc 26, para. 38. 
46 See HL v United Kingdom (2005) 40 EHRR 32, para. 91; DD v Lithuania App no 13469/06 (ECtHR, 14 February 
2012), para. 146. See also ECHR, Guide on Article 5 of the European Convention on Human Rights, updated on 

30 April 2022, para. 11 listing other relevant objective factors. 
47 United Nations Human Rights Committee, General Comment No 35, ‘Article 9 (Liberty and security of person)’ 

(16 December 2014) UN Doc CCPR/C/GC/35, para. 6. 
48 SPT, ‘Ninth Annual Report of the Subcommittee on Prevention of Torture and Other Cruel, Inhuman or Degrading 

Treatment or Punishment’ (2016), UN Doc CAT/C/57/4, Annex on ‘Compilation of advice provided by the Sub-
committee in response to requests from national preventive mechanisms’, para. 3. 
49 ECHR, Guide on Article 5 of the European Convention on Human Rights, updated on 30 April 2022, para. 22 
citing Riera Blume and Others v. Spain; Rantsev v. Cyprus and Russia , §§ 319-21; Medova v. Russia, §§ 123-25. 
50 CAT General Comment No 2, Implementation of article 2 by States Parties, 23 November 2007, UN Doc 

CAT/C/GC/2, para. 15. 

https://hudoc.echr.coe.int/eng#{%22itemid%22:[%22001-66757%22]}
https://hudoc.echr.coe.int/eng#{%22itemid%22:[%22001-109091%22]}
https://www.echr.coe.int/documents/guide_art_5_eng.pdf
https://digitallibrary.un.org/record/1306972/?ln=en
https://digitallibrary.un.org/record/1306972/?ln=en
https://www.echr.coe.int/documents/guide_art_5_eng.pdf
https://hudoc.echr.coe.int/eng#{%22itemid%22:[%22001-58321%22]}
https://hudoc.echr.coe.int/eng?i=001-96549
https://hudoc.echr.coe.int/eng?i=001-90645
https://www.refworld.org/docid/47ac78ce2.html


 

18 

 

as seen in Head 14 that recognises only places of detention that are currently regulated by 

the State. Significantly, other States have included non-custodial settings under their NPMs.51 

36. Thus, ICCL strongly recommends that the NPM should conduct inspections in all residential or 

care settings, including Direct Provision (DP) centres as well as private hospitals and nursing 

homes, in which persons have been documented to be subject to human rights violations52 

and, being reliant on the institution for their care, are de facto not free to leave.   

Coercion 

37. Lack of physical freedom to leave a place at will, and physical restraint, are not the only 

established conceptions of deprivation of liberty in international human rights law. The 

ECtHR has found an “element of coercion” indicative of deprivation of liberty.53 The Court 

has recognised deprivation of liberty to have existed in the mental health care context 

even where premises are unlocked54 and where a person has previously gone on outings 

or visits away from the institution.55 

38. The ECtHR has held that what matters is the “degree or intensity” of the restriction on 

movement56 and the “concrete situation” of the person concerned having regard to the 

“type, duration, effects and manner of implementation of the measure in question” among 

other factors.57 Social isolation can be a key factor in determining the existence of a 

deprivation of liberty. 58 The ECtHR has found that Article 559 applies when persons are 

placed in social care institutions.60 

 
51 The Austrian and Brazilian NPMs have chosen to extend their functions to  places and instances of extra-custodial 
use of force and coercion. See UNGA, Report of the Special Rapporteur on torture, Nils Melzer, on extra-custodial 

use of force and the prohibition of torture and other cruel, inhuman or degrading treatment or punishment , 20 July 
2017, UN Doc A/72/178, para. 71. 
52 See below for examples, para. 43ff. 
53 ECHR, Guide on Article 5 of the European Convention on Human Rights, updated on 30 April 2022, para. 13 
citing for example, Gillan and Quinton v United Kingdom (2010) 50 EHRR 1105. Although the Court did not ulti-

mately make a finding in relation to Article 5 in this case, it stated at para. 57 that being stopped and searched 
for 30 minutes was ‘indicative of a deprivation of liberty’. In Novotka v Slovakia, App no 47244/99 (ECtHR, 4 

November 2004), the ECtHR found a deprivation of liberty where a person was ‘brought to a police station against  
his will and was held there in a cell’ for less than an hour (p7). See also DD v Lithuania App no 13469/06 (ECtHR, 

14 February 2012) para. 149; Krupko and Others v Russia, App no 26587/07 (ECtHR, 26 June 2014) para. 36; 
Foka v Turkey, App no 28940/95 (ECtHR, 24 June 2008), para. 78.  
54 HL v United Kingdom (2005) 40 EHRR 32, para. 92, citing Ashingdane v the United Kingdom (1985) 7 EHRR 528, 
para. 41. 
55 Stanev v Bulgaria (2012) 55 EHRR 22. 
56 ECHR, Guide on Article 5 of the European Convention on Human Rights, updated on 30 April 2022, para. 2 

citing Guzzardi v Italy, Rantsev v Cyprus and Russia (2010) 51 EHRR 1, para. 314, De Tommaso v. Italy, and 
Stanev v Bulgaria (2012) 55 EHRR 22, para. 115. 
57 See for example Guzzardi v Italy.   
58 ECHR, Guide on Article 5 of the European Convention on Human Rights, updated on 30 April 2022, para. 11; 

Harris, O’Boyle and Warbrick, Law of the European Convention on Human Rights (3rd edn) (Oxford University 

Press 2014), pp. 290-291. 
59 ECHR, Article 5, the right to liberty and security. 
60 ECHR, Guide on Article 5 of the European Convention on Human Rights, updated on 30 April 2022, para. 19 

citing inter alia HL v United Kingdom (2005) 40 EHRR 32 and Stanev v Bulgaria (2012) 55 EHRR 22. 

http://undocs.org/A/72/178
http://undocs.org/A/72/178
https://www.echr.coe.int/documents/guide_art_5_eng.pdf
https://hudoc.echr.coe.int/eng#{%22itemid%22:[%22001-96585%22]}
https://hudoc.echr.coe.int/eng#{%22itemid%22:[%22001-23524%22]}
https://hudoc.echr.coe.int/eng#{%22itemid%22:[%22001-109091%22]}
https://hudoc.echr.coe.int/eng#{%22itemid%22:[%22001-145013%22]}
https://hudoc.echr.coe.int/eng#{%22itemid%22:[%22001-87175%22]}
https://hudoc.echr.coe.int/eng#{%22itemid%22:[%22001-66757%22]}
https://hudoc.echr.coe.int/eng#{%22itemid%22:[%22001-57425%22]}
https://hudoc.echr.coe.int/eng#{%22itemid%22:[%22001-108690%22]}
https://www.echr.coe.int/documents/guide_art_5_eng.pdf
https://hudoc.echr.coe.int/eng#{%22itemid%22:[%22001-57498%22]}
https://hudoc.echr.coe.int/eng#{%22itemid%22:[%22001-96549%22]}
https://hudoc.echr.coe.int/eng#{%22itemid%22:[%22001-171804%22]}
https://hudoc.echr.coe.int/eng#{%22itemid%22:[%22001-108690%22]}
https://hudoc.echr.coe.int/eng#{%22itemid%22:[%22001-57498%22]}
https://www.echr.coe.int/documents/guide_art_5_eng.pdf
https://www.echr.coe.int/documents/guide_art_5_eng.pdf
https://hudoc.echr.coe.int/eng#{%22itemid%22:[%22001-66757%22]}
https://hudoc.echr.coe.int/eng#{%22itemid%22:[%22001-108690%22]}
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39. The State has knowledge of deprivation of liberty occurring vis-a-vis the institutionalisa-

tion and coercion in Direct Provision and social care settings and thus they should be 

referred to explicitly in the Bill.  

Institutional settings 

40. The omission of institutional residences covering social and care settings is of particular 

concern. We only have to look at recent history to know the extent of human rights abuses 

including ill treatment that fester in institutional settings. Human rights focused inspections 

are crucial to prevent such abuses.   

41. In the past, the Irish state routinely locked up one in every one hundred of its citizens in 

psychiatric hospitals, Magdalene Laundries, Mother and Baby Homes, reformatories, and 

industrial schools.61 Today, the State houses international protection applicants in appal-

ling conditions in Direct Provision centres scattered across Ireland.62 Abuses have been 

identified in nursing homes and other residential care settings that could have been pre-

vented if proper inspections were taking place. 63 

42. The parallel between past abuses in institutions and current abuses in Direct Provision 

(“DP") centres underlines the need to ensure such places are subject to human rights based 

inspections. As such DP centres must be explicitly included in the remit of the NPM. 

 

Direct Provision centres  

43. ICCL believes that there is a strong argument to be made that Direct Provision accommo-

dation amounts, in some if not all instances, to de facto deprivation of liberty. ICCL has 

long recommended that DP must be recognised as a place where de facto detention can 

and does occur, and that the State must therefore ensure a system of robust independent 

monitoring of DP for as long as the system persists with a view to preventing torture or 

ill-treatment from occurring in those settings.64  

 
61 O’Sullivan, E., and I. O’Donnell (eds.) Coercive Confinement in Ireland: Patients, Prisoners and Penitents. Man-
chester: Manchester University Press, (2012). 
62 This is despite condemnation for the system by various UN bodies over the years, most recently last month: UN 
Human Rights Committee, Concluding observations on the fifth periodic report of Ireland, CCPR/C/IRL/CO/5, 27 

July 2022, para. 37. 
63 See for example: ICCL, Donegal abuse could and should have been prevented, 28 October 2021. 

 
 
64 See ICCL, NGO Submission to the United Nations Committee against Torture: Follow-up to the 2017 Concluding 
Observations of the Committee against Torture, 23 November 2018 APPENDIX 1, The remit of OPCAT, Dr. Maeve 

O’Rourke; ICCL & Maeve O’Rourke, Submission to the Oireachtas Joint Committee on Justice and Equality for its 

Consultation on Direct Provision, 31 May 2019.  

https://tbinternet.ohchr.org/_layouts/15/treatybodyexternal/Download.aspx?symbolno=CCPR%2fC%2fIRL%2fCO%2f5&Lang=en
https://www.iccl.ie/news/donegal-abuse-could-and-should-have-been-prevented-iccl/
https://www.iccl.ie/wp-content/uploads/2018/11/ICCL-Follow-up-report-to-UNCAT-final-23.11.18.pdf
https://www.iccl.ie/wp-content/uploads/2018/11/ICCL-Follow-up-report-to-UNCAT-final-23.11.18.pdf
https://www.iccl.ie/wp-content/uploads/2019/06/190531-ICCL-ORourke-Submission-On-Direct-Provision-System.pdf
https://www.iccl.ie/wp-content/uploads/2019/06/190531-ICCL-ORourke-Submission-On-Direct-Provision-System.pdf
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44. While DP centres are currently run by private companies, the State maintains its duty of 

care to ensure that the treatment of all those in state funded institutions meets interna-

tional standards, including under CAT.65 The authors of an Irish Human Rights and Equality 

Commission (“IHREC”) report defined Direct Provision as de facto detention.66 This is due 

to the fact that, while people are in theory free to leave Direct Provision centres at any 

time, in practice they will lose their ability to access state supports and will potentially 

be rendered homeless and bankrupt. Even temporary trips are difficult or can be impos-

sible in practice due to the limited financial allowance and often isolated location. ICCL 

submits that persons in DP are detained in the sense that they have no choice but to stay 

in these institutions, often for years at a time,67 often with significantly detrimental effects 

on their mental and physical health.68 Other factors which prove that, in practice, persons 

are not free to leave, include the fact that DP is the only source of state provision for a 

person’s basic needs (food, shelter, medical assistance) while they await determination 

of their international protection application. It is generally not possible to choose which 

DP centre one lives in, or even one’s roommates, and transfers are extremely difficult to 

obtain. People living in DP are not provided with a travel pass, and it is not generally 

possible for people living in DP to obtain an Irish driver’s licence. Outside of strictly and 

sparsely provided bus transport to and from, for example, the closest town, people living 

in DP generally do not have access to the means to leave the accommodation centres 

except for on foot. If a person stays away from the DP centre for a certain number of 

nights, they are at risk of losing their place in the system.  

45. As noted above, social isolation is an indicator of deprivation of liberty.69 Persons in DP 

centres are socially isolated because it is difficult if not sometimes impossible for outsiders 

(friends, organisations) to visit. Numerous centres are located outside of rural and remote 

towns and villages. Education and work are inaccessible for many people living in DP.  

 
65 CAT General Comment No 2, Implementation of article 2 by States Parties, 23 November 2007, UN Doc 
CAT/C/GC/2, para. 18; The CAT Committee have accepted claims under Article 3 CAT involving the risk of torture 

by non- State actors, where the state failed to exercise due diligence in preventing and stopping abuses by private 
actors. These cases are Eveline Njamba et al v Sweden [2010] CAT No 322/ 2007; EKW v Finland, No 490/ 2012, 

UN Doc CAT/ C/ 54/ D/ 490/ 2012, 4 May 2015; Sylvie Bakatu- Bia v Sweden, No 379/2009, UN Doc CAT/ 
C/ 46/ D/ 379/ 2009, 3 June 2011. 
66 Professor Rachel Murray Dr Elina Steinerte, Irish Human Rights and Equality Commission, Ireland and the Optional 
Protocol to the UN Convention against Torture, September 2017, p. 32. 
67 An average of 24 months with some residents having spent up to 12 years in these conditions. For an overview 
of the key issues of the Direct Provision system see Doras, Direct Provision 
68 Asylum seekers are 5 times more likely to experience mental health issues and psychiatric conditions. For an 
overview of the key issues of the Direct Provision system see Doras, Direct Provision; Zoë O’Reilly (2018) ‘Living 

Liminality’: everyday experiences of asylum seekers in the ‘Direct Provision’ system in Ireland , Gender, Place & 
Culture, 25:6, 821-842, DOI: 10.1080/0966369X.2018.1473345. 

 
69 See above at para.38, footnote 58. 

https://www.refworld.org/docid/47ac78ce2.html
https://www.refworld.org/cases,CAT,4eeb34202.html
https://atlas-of-torture.org/en/entity/bcq5g5e3hodu0k0g8njel2qpvi?page=2
https://www.refworld.org/cases,CAT,4eeb21d22.html
https://www.ihrec.ie/app/uploads/2017/09/Ireland-and-the-Optional-Protocol-to-the-UN-Convention-against-Torture.pdf
https://www.ihrec.ie/app/uploads/2017/09/Ireland-and-the-Optional-Protocol-to-the-UN-Convention-against-Torture.pdf
https://doras.org/direct-provision/
https://doras.org/direct-provision/
https://www.tandfonline.com/doi/abs/10.1080/0966369X.2018.1473345
https://www.tandfonline.com/doi/abs/10.1080/0966369X.2018.1473345
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46. Persons in DP centres are under constant supervision and control because in many centres 

people are not at liberty to cook for themselves or eat anywhere other than the desig-

nated canteen, and meals are provided within strict timeframes. There is a severe lack 

of privacy which amounts to a breach of private and family life as found by the High 

Court.70 There is widespread CCTV in DP centres, bedrooms are frequently shared, there 

are few if any spaces for private/family enjoyment, and although signing in procedures 

are forbidden by the revised house rules, there are reports that managers of DP centres 

use post-boxes to monitor people’s presence. People living in DP are routinely required 

to inform management of their plans if they wish to stay away from the Centre overnight.  

47. The risk of dignity violations amounting to inhuman or degrading treatment, and the need 

for independent and robust supervision under OPCAT are stark.71 

48. DP raise serious human rights concern for vulnerable groups such as children,72 and mem-

bers of the LGBTI+ community. For example, in August 2018 Sylva Tukula, a transgender 

woman asylum seeker, was found dead in the all-male Great Western House Direct Pro-

vision centre in Galway, despite identifying as a woman.73 She was then buried alone 

without officials notifying her family or friends.74 The failure to meet this person’s needs 

or take into account her extreme vulnerability can be classified as ill treatment that ar-

guably could have been identified has proper inspections been taking place. LGBTI+ 

persons run a particular risk of ill-treatment in detention. Both the CAT and the SPT have 

emphasised the risk of ill-treatment of LGBTI+ persons deprived of liberty in prison, in 

healthcare facilities, or in immigration detention.75 

 
70 In 2014, the High Court found that the rules operated in Direct Provision breached the right to privacy and pri-

vate family life, C.A. and T.A. (a minor) v Minister for Justice and Equality  [2015] IEHC 432 see also: The Move-
ment of Asylum Seekers in Ireland (MASI), Submission on Asylum Seekers, Migrants and Direct Provision to the UN 

Human Rights Committee, 30th May 2022, para. 3.  
71 For a testimonial from a person who spent years in DP please see ICCL,  NGO Submission to the United Nations 

Committee against Torture: Follow-up to the 2017 Concluding Observations of the Committee against Torture , 23 
November 2018 APPENDIX 1, The remit of OPCAT, Dr. Maeve O’Rourke, p. 24-25. 
72 Children are particularly vulnerable in DP, facing “concerns for their safety, lack of privacy, experiences of 
racism, and are ashamed to let their friends know that they live in Direct Provision or that they are asylum seekers.” 

The Movement of Asylum Seekers in Ireland (MASI), Submission on Asylum Seekers, Migrants and Direct Provision 
to the UN Human Rights Committee, 30th May 2022, para. 4 citing: Report from the Ombudsman for Children ’s 

Office 2020, ‘Direct Division’, Children’s views and experiences of living in Direct Provision, 2020. 
73 MLA 9th Edition (Modern Language Assoc.) Ronit Lentin, and Vukasin Nedeljkovic , Disavowing Asylum : Document-

ing Ireland’s Asylum Industrial Complex , Rowman & Littlefield Publishers, 2021. 

74 Sorcha Pollak, Woman buried without friends present after death in direct provision centre , Irish Times, 7 June 

2019. 
75 See the Statement by the CAT Committee, SPT, Special Rapporteur on Torture and the UN Voluntary Fund for 

Victims of Torture on the International Day for the Victims of Torture 2016: ‘Targeted and Tortured: UN Experts 
Urge Greater Protection for LGBTI People in Detention (2016). See also CAT, Report of the Committee against 

Torture, (2013) A/68/44, para 21 in the framework of its Concluding Observations on the  combined fifth and 

sixth periodic reports of Peru.  

https://tbinternet.ohchr.org/Treaties/CCPR/Shared%20Documents/IRL/INT_CCPR_CSS_IRL_48805_E.pdf
https://tbinternet.ohchr.org/Treaties/CCPR/Shared%20Documents/IRL/INT_CCPR_CSS_IRL_48805_E.pdf
https://www.iccl.ie/wp-content/uploads/2018/11/ICCL-Follow-up-report-to-UNCAT-final-23.11.18.pdf
https://tbinternet.ohchr.org/Treaties/CCPR/Shared%20Documents/IRL/INT_CCPR_CSS_IRL_48805_E.pdf
https://tbinternet.ohchr.org/Treaties/CCPR/Shared%20Documents/IRL/INT_CCPR_CSS_IRL_48805_E.pdf
https://www.oco.ie/app/themes/oco/images/direct-division/pdf/Ombudsman-for-Children-Direct-Division-Report-2020.pdf
https://rowman.com/ISBN/9781786612526/Disavowing-Asylum-Documenting-Ireland’s-Asylum-Industrial-Complex
https://rowman.com/ISBN/9781786612526/Disavowing-Asylum-Documenting-Ireland’s-Asylum-Industrial-Complex
https://www.irishtimes.com/news/social-affairs/woman-buried-without-friends-present-after-death-in-direct-provision-centre-1.3917038
https://www.ohchr.org/en/press-releases/2016/06/targeted-and-tortured-un-experts-urge-greater-protection-lgbti-people
https://www.ohchr.org/en/press-releases/2016/06/targeted-and-tortured-un-experts-urge-greater-protection-lgbti-people
https://daccess-ods.un.org/tmp/9685584.30671692.html
https://daccess-ods.un.org/tmp/9685584.30671692.html
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49. ICCL considers that DP centres should not only be explicitly included in in the legislation, 

but they should also be prioritised. Article 19 OPCAT outlines that the NPM will need to 

prioritise certain types or individual places of detention and the criteria for deciding 

where to visit should include “the type and size of institutions, their security level and the 

nature of known human rights problems”.76 The human rights problems in DP centres are 

extremely well documented.77 Places with a record of problems evident by, for example, 

a plethora of recent complaints,78 judgments by the Superior courts,79 reports from other 

organisations80 or the media81 should be considered visiting priorities.82 It is important to 

note that despite extremely strong advocacy efforts from persons in DP and the organi-

sations who support them, much is still unknown about DP centres. It has been noted that 

“a lack of information can also be of relevance via the criterion of accessibility to other 

oversight mechanisms: it seems sensible for NPMs to also concentrate on places of deten-

tion that would otherwise not be open to public scrutiny or external oversight (e.g., psy-

chiatric institutions, social care homes, or centres for migrants)”.83 Further, places with high 

concentrations of particularly vulnerable persons must be prioritised.84  

50. The SPT has also stated that: “the NPM ought also to be mindful of the principle of pro-

portionality when determining its priorities and the focus of its work.”85 This statement has 

been interpreted as not meaning that traditional places of detention should be prioritised, 

but it serves to clarify that a place that falls under OPCAT does not necessarily have to 

be prioritised.86  

 
76 UN Committee against Torture, SPT, Analytical assessment tool for national preventive mechanisms, CAT/OP/1/ 
Rev.1, 25 January 2016, para. 22. 
77 For example, see Dr Liam Thornton, Ending direct provision, 1 March 2022. 
78 Noel Baker, Complaints about Direct Provision centres up 62% in one year, Irish Examiner, 9 March 2022. 
79 See for example: N.H.V -v- Minister for Justice and Equality and ors [2017] IESC 35, PILA summary. 
80 For example: ICCL & Maeve O’Rourke , Submission to the Oireachtas Joint Committee on Justice and Equality for 

its Consultation on Direct Provision, 31 May 2019. 
81 For example: Kitty Holland, Stuck in direct provision: ‘I just want to move on and live a life’ , Irish Times, July 15th 

2022.  
82 SPT, Report on the Visit for the Purpose of Providing Advisory Assistance to the National Preventive Mechanism 

of Senegal, Report for the National Preventive Mechanism, (2013) UN Doc CAT/OP/SEN/2, para. 21; Association 
for the Prevention of Torture (APT) and Inter-American Institute of Human Rights (IIDH),Optional Protocol to the UN 

Convention Against Torture: Implementation Manual (rev edn, APT 2010), p. 241. 
83 Oxford Commentaries on International Law, The United Nations Convention Against Torture and its Optional 

Protocol, (2nd edn, Oxford University Press) Edited by Manfred Nowak, Moritz Birk and Giuliana Monina, p. 930 
citing Association for the Prevention of Torture (APT) and Inter-American Institute of Human Rights (IIDH), Optional 

Protocol to the UN Convention Against Torture: Implementation Manual (rev edn, APT 2010), p. 240. 
84 Oxford Commentaries on International Law, The United Nations Convention Against Torture and its Optional 

Protocol, (2nd edn, Oxford University Press) Edited by Manfred Nowak, Moritz Birk and Giuliana Monina, p. 930. 
85 SPT, ‘Ninth Annual Report of the Subcommittee on Prevention of Torture and Other Cruel, Inhuman or Degrading 

Treatment or Punishment’ (2016), UN Doc CAT/ C/ 57/ 4, Annex on ‘Compilation of advice provided by the 
Subcommittee in response to requests from national preventive mechanisms’, para 3. 
86 Oxford Commentaries on International Law, The United Nations Convention 
Against Torture and its Optional Protocol, (2nd edn, Oxford University Press) Edited by Manfred Nowak, Moritz 

Birk and Giuliana Monina, p. 748 citing The Health and Disability Commissioner, Residential Aged Care: Complaints 

to the Health and Disability Commissioner: 2010– 2014 (Health and Disability Commissioner 2016) 20. 

https://www.ohchr.org/sites/default/files/Documents/HRBodies/OPCAT/CAT-OP-1-Rev-1_en.pdf
https://www.ucd.ie/research/impact/casestudies/endingdirectprovision/
https://www.irishexaminer.com/news/arid-40825271.html
https://www.pila.ie/resources/case-summary-nhv-v-minister-for-justice-and-equali/
https://www.iccl.ie/wp-content/uploads/2019/06/190531-ICCL-ORourke-Submission-On-Direct-Provision-System.pdf
https://www.iccl.ie/wp-content/uploads/2019/06/190531-ICCL-ORourke-Submission-On-Direct-Provision-System.pdf
https://www.irishtimes.com/ireland/social-affairs/2022/07/15/stuck-in-direct-provision-i-just-want-to-move-on-and-live-a-life/
https://atlas-of-torture.org/entity/2jacvceu9fi3ns9kz05m079zfr?page=4
https://atlas-of-torture.org/entity/2jacvceu9fi3ns9kz05m079zfr?page=4
https://www.apt.ch/sites/default/files/publications/opcat-manual-english-revised2010.pdf
https://www.apt.ch/sites/default/files/publications/opcat-manual-english-revised2010.pdf
https://www.apt.ch/sites/default/files/publications/opcat-manual-english-revised2010.pdf
https://www.apt.ch/sites/default/files/publications/opcat-manual-english-revised2010.pdf
https://digitallibrary.un.org/record/1306972/?ln=en
https://digitallibrary.un.org/record/1306972/?ln=en
https://www.hdc.org.nz/%20media/2700/%20residential-aged-care-report.pdf
https://www.hdc.org.nz/%20media/2700/%20residential-aged-care-report.pdf
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Health and social care settings 

51. A person’s inability to leave a place or escape a situation may also arise due to non-

physical forms of coercion, including the exercise of power over a person who is depend-

ent on another for care and/or to meet their basic needs.  

52. Due to the power imbalances that exist in the health and social care contexts, where 

people are dependent on others, the State’s obligations to protect and defend human 

rights take on extra significance in this arena. Health and social care settings are places 

of heightened risk of arbitrary deprivation of liberty, torture or other ill -treatment, lack 

of respect for legal capacity and the right to informed decision-making, and unlawful 

interferences with private and family life. These risks are even greater for people who 

fall into groups that have traditionally experienced discrimination and negative stereo-

typing.   

53. The State is on notice that people in need of care are routinely experiencing deprivations 

of liberty which are unauthorised by law. The settings where arbitrary deprivations of 

liberty are occurring include not just nursing homes but also hospitals, community-based 

settings, and people’s homes.  

Residential care for aged persons 

54. ICCL has previously highlighted serious concerns and reports that elderly persons have 

been deprived of their liberty in care homes.87 The reports include residents having to 

seek permission to leave, being excluded from decision-making processes, to extremely 

grave situations where persons are institutionalised against their will and the use of chem-

ical restraints on persons with dementia.88 Several other NPMs recognise older people’s 

care homes as places of detention that require monitoring pursuant to OPCAT including 

Austria, the Netherlands, Dutch, Kyrgyzstan, Serbia, Czechia, Slovenia, Germany and 

New Zealand.89 ICCL recommends Ireland follow this best practice. 

Other relevant bodies 

 
87 ICCL, NGO Submission to the United Nations Committee against Torture:  Follow-up to the 2017 Concluding 

Observations of the Committee against Torture, 23 November 2018 APPENDIX 1, The remit of OPCAT, Dr. Maeve 
O’Rourke, p. 26-27. 
88 Sage Support and Advocacy service, ‘Submission as part of the Consultation on Deprivation of Liberty: Safe-
guard Proposals’, 9 March 2018, 8; See Sage Support and Advocacy Service, ‘Older people being sedated for 

“convenience”, senior consultant warns’, Press Statement, 28 July 2016. 
89 ICCL, NGO Submission to the United Nations Committee against Torture:  Follow-up to the 2017 Concluding 

Observations of the Committee against Torture, 23 November 2018 APPENDIX 1, The remit of OPCAT, Dr. Maeve 

O’Rourke, pp. 27-28. 

https://www.iccl.ie/wp-content/uploads/2018/11/ICCL-Follow-up-report-to-UNCAT-final-23.11.18.pdf
https://www.iccl.ie/wp-content/uploads/2018/11/ICCL-Follow-up-report-to-UNCAT-final-23.11.18.pdf
http://sageadvocacy.ie/wp-content/uploads/2018/03/Sage_Submission-DOL-Safeguards-%20Proposals_09032018.pdf
http://sageadvocacy.ie/wp-content/uploads/2018/03/Sage_Submission-DOL-Safeguards-%20Proposals_09032018.pdf
http://www.thirdageireland.ie/sage/latest-news/press-releases/older-people-being-sedated-for-%20convenience-senior-consultant-warns
http://www.thirdageireland.ie/sage/latest-news/press-releases/older-people-being-sedated-for-%20convenience-senior-consultant-warns
https://www.iccl.ie/wp-content/uploads/2018/11/ICCL-Follow-up-report-to-UNCAT-final-23.11.18.pdf
https://www.iccl.ie/wp-content/uploads/2018/11/ICCL-Follow-up-report-to-UNCAT-final-23.11.18.pdf
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55. The Health Information and Quality Authority (HIQA) should be included in the NPM’s 

remit because it is currently the body responsible for inspecting nursing homes and other 

relevant institutional settings.90 The Reception and Integration Agency is the body cur-

rently tasked with inspecting DP centres and should be included in the NPM. The Office 

of the Ombudsman should also be consulted regarding its potential role as it currently 

receives complaints from people who rely on state care services and from people living 

in DP centres. While the Bill references HIQA in the Note to Head 8, this is only in the 

context of prisons. 

 

Issues with the current definitions in the Bill  

56. ICCL is asking where there is a division of roles in inspection between the “justice sector” 

and elsewhere? ICCL is concerned that the Bill is overly focused on detention in the strictest 

sense flowing from judicial order as per Head 14 while being silent on administrative or 

other forms of de facto detention. The Bill restricts the interpretation of a place of deten-

tion to “any place where a person or persons may be detained by a court or under any 

enactment” (emphasis added). This wording implies the drafter’s intentions to limit the 

NPM to criminal justice settings or other places legislated for. This approach denies pro-

tection to people who are in the most vulnerable situations of deprivation of liberty. This 

restriction is not in line with OPCAT requirements. As noted by the SPT’s Guidelines on 

NPMs, “[t]he mandate and powers of the NPM should be clearly set out in a constitutional 

or legislative text.”91 The mandate of the NPM is limited by the current wording of Head 

14.  

57. ICCL has long recommended the inclusion of various other contexts, such as DP centres 

and deprivation of liberty in the residential institutions where people are deprived of 

their liberty in health and social care settings.  

58. We also consider that the definition of “detainee” needs to be expanded. As defined in 

Head 14 in the current draft it is limited and linked to “places of detention” which is not 

defined broadly enough. It is defined using the narrow interpretation of deprivation of 

liberty. This is of concern as noted above it excludes those who are not detained under 

law but are still de facto detained or at risk of being detained. We note that no explicit 

provision is made in the Bill for older people or people with disabilities in care settings 

who may be deprived of their liberty in the broadest sense. Currently the only people 

with disabilities provided for in the Bill are persons who deprived of their liberty de jure 

 
90 See: https://www.hiqa.ie/areas-we-work.  
91 UN Committee against Torture, SPT, Guidelines on national preventive mechanisms, Twelfth session, Geneva, 15–

19 November 2010, UN Doc CAT/OP/12/5, para. 6. 

https://www.hiqa.ie/areas-we-work
http://www2.ohchr.org/english/bodies/cat/opcat/docs/SPT_Guidelines_NPM_en.doc
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under the Mental Health Act 2001. The Bill must also legislate for persons with disabilities 

deprived of their liberty de facto through guardianship or a lack of community-based 

services.92 It also excludes international protection applicants in DP centres and a range 

of people deprived of their liberty in de facto detention, voluntary settings, or the fields 

of health and social care.  

59. Head 14(i) appears to leave open the option to add to the non-exhaustive list of places 

of detention “to which a National Preventive Mechanism may be designated by order in 

Head 18”. However, the Ministerial designation of NPMs allowed for by Head 18 may 

be limited by the definition of “Relevant Minister” in Head 2 and the definition of “place 

of detention” and the definition of “detainee’” in Head 14. We recommend amending 

these Heads to allow for further discretion for Ministers to designate NPMs. The Bill should 

specifically identify existing monitoring bodies, particularly in light of the importance of 

the need for legislation to be sufficiently explicit and clear to comply with OPCAT.  

60. ICCL is concerned that the Bill in its current form will not ensure that all categories of 

detention are effectively inspected by expert and sufficiently resourced designated bod-

ies. As per the last Concluding Observations of the CAT on Ireland: 

“Ratify forthwith the Optional Protocol to the Convention (“OPCAT”) and es-

tablish a national preventive mechanism, ensuring that this body has access 

to all places of deprivation of liberty in all settings;”93 (emphasis added) 

61. ICCL is concerned that these recommendations have not been taken into account in the 

drafting of the Bill given that it does not provide the NPM with access to “all places of 

deprivation of liberty in all settings”. 

Recommendations 

• Remove “by a court or under any enactment” from the definition of places of deten-

tion to bring the definition in line with OPCAT. 

• Expand the definitions of detainees and places of detention to explicitly include 

wider social and care settings, including Direct Provision centres as well as private 

hospitals, nursing homes, residential homes, any residential or care institution, public 

or private, that provides for the care of children, the aged, or persons with disabil-

ities. 

 
92 See T. Hammarberg, Human Rights Comment: Inhuman Treatment of Persons with Disabilities in Institutions, 21 

October 2010. This expansion would bring the Bill in line with UN Convention on the Rights of Persons with Disabil-
ities (UNCRPD) requirements, see UNCRPD, Article 15(2). 
93 UN Committee against Torture, Concluding observations on the second periodic report of Ireland, 2017, para. 

8(a). 

http://commissioner.cws.coe.int/tiki-view_blog_post.php?postId=93
https://tbinternet.ohchr.org/Treaties/CAT/Shared%20Documents/IRL/INT_CAT_COC_IRL_28491_E.pdf
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• The Bill should explicitly reference persons with disabilities deprived of their liberty 

de facto through guardianship or a lack of community-based services (not just per-

sons deprived of their liberty de jure under the Mental Health Act). 

• The Bill should be clear on its face that the NPM will inspect all places of detention 

in the State, in particular prioritising places where human rights concerns have been 

raised, or which are not subject to human rights-based inspections. 

• Head 18 should be amended to allow for further discretion for Ministers to designate 

NPMs. 

Heads 15 and 17: Importance of unannounced visits 

62. As noted in CAT’s Concluding Observations on Ireland in 2017, the State should:  

“Ensure that existing bodies which currently monitor places of detention as well 

as civil society organizations are allowed to make repeated and unannounced 

visits to all places of deprivation of liberty, publish reports and have the State 

party act on their recommendations.”94 (emphasis added) 

63. ICCL notes the lack of detail in Head 17(1)(a) allowing for the NPM to “visit and inspect” 

places of detention. This statutory power should explicitly state that these visits can occur 

unannounced. The only explicit reference in the Bill to unannounced visits is in Head 13(9) 

which gives Prison Visiting Committees powers to visit prisons unannounced. This i s wel-

come but it is imperative that unannounced visits are legislated for all places of detention 

covered by the Bill. The Bill currently provides for “unrestricted access” under Head 15 

for international bodies and Head 17(2) for the NPM but this could be strengthened with 

further detail. 

Recommendation 

• Amend Head 15 and 17 to provide for unannounced visits by the SPT and NPMs explic-

itly.  

 

Head 16: Resourcing IHREC, the NPM coordinating body 

64. In order to achieve an effective NPM it is vital that the Bill ensures appropriate funding, 

staffing, and data access for the effective functioning of the NPM co-ordinating body, 

IHREC.95 

 
94 UN Committee against Torture, Concluding observations on the second periodic report of Ireland, 2017, para. 

8(b). 
95 IHREC, Submission to the Human Rights Committee on Ireland’s fifth periodic report , June 2022, p. 64. 

https://tbinternet.ohchr.org/Treaties/CAT/Shared%20Documents/IRL/INT_CAT_COC_IRL_28491_E.pdf
https://www.ihrec.ie/app/uploads/2022/06/Ireland-and-the-International-Covenant-on-Civil-and-Political-Rights.pdf
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Recommendations 

• Ensure appropriate funding, staffing, and data access for IHREC 

• Amend Head 16(f) to place a duty on the State to respond to recommendations 

made by IHREC in its capacity as NPM Coordinator body and “enter into dialogue” 

with IHREC on possible implementation measures.  

 

Head 17: Civil Society Engagement and NPM Staffing 
 

Role of Civil Society 

65. Both the CAT and the SPT have underlined the importance of civil society participation in 

the work of NPMs. Civil society organisations can both lend their legal and policy exper-

tise to NPMs and, in some cases, can assist with actual inspections if they have the requisite 

expertise. In addition, civil society organisations often work closely with and advocate on 

behalf of vulnerable populations that may not otherwise have a voice at decision making 

tables.   

66. ICCL considers that civil society organisations in Ireland have two key potential roles in 

the relation to NPMs. The SPT clarified in its 2010 Guidelines that “[t] he NPM should be 

identified by an open, transparent and inclusive process which involves a wide range of 

stakeholders, including civil society”.96 Civil society organisations can offer their expertise 

and experience working with individuals or communities that have traditionally been or 

continue to be deprived of their liberty, both in the narrow and broader sense. In this 

context, civil society organisations should be consulted regularly throughout the process 

of the drafting of legislation to identify what institutions and inspection bodies should be 

included in the NPM. In this regard, ICCL considers a much broader range of civil society 

organisations should be consulted before this legislation is finalised, including those work-

ing on asylum and immigration issues; those working on disability issues; and those work-

ing on issues related to the treatment of people in nursing homes.   

67. The second role civil society organisations can play in relation to the NPM is an ongoing 

consultative role in the operation of NPMs that involves regular information exchange. 

The SPT recommends that NPMs “establish sustainable lines of communication” with 

CSOs.97 Further, it has stated that the NPMs should ensure that information is collected 

‘from all available sources, such as the administration and staff of the institution visited, 

 
96 UN Committee against Torture, SPT, Guidelines on national preventive mechanisms, Twelfth session, Geneva, 15–
19 November 2010, UN Doc CAT/OP/12/5, para. 16. 
97 UN Committee against Torture, SPT, Analytical assessment tool for national preventive mechanisms, UN Doc CAT/ 

OP/ 1/ Rev.1, 25 January 2016, para. 30.  

http://www2.ohchr.org/english/bodies/cat/opcat/docs/SPT_Guidelines_NPM_en.doc
https://www.ohchr.org/sites/default/files/Documents/HRBodies/OPCAT/CAT-OP-1-Rev-1_en.pdf
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detainees from all areas and units, other visitors, if appropriate, and outside actors, such 

as civil society and other monitoring mechanisms’.98 

68. ICCL considers there should be a statutory basis for the regular consultation by NPMs with 

relevant civil society organisations when considering what institutions to prioritise for in-

spections, as well as what recommendations to make to government to improve conditions. 

Information can come to civil society directly that may be useful to NPMs’ work, given 

that some members of vulnerable populations may regard officials with suspicion and 

prefer to speak to civil society organisations that they trust. The SPT states that in its 

activities the NPM “should also take benefit from cooperation with civil society, universi-

ties and qualified experts, Parliament, and Government departments, among others. 

Special attention should be paid to developing relations with civil society members ded-

icated to working with vulnerable groups.”99 

69. We note that the CAT Committee has recommended that civil society organisations should 

be given access to all institutions in Ireland where people are detained. CAT’s Concluding 

Observations on Ireland in 2017 said government must: 

“Ensure that existing bodies which currently monitor places of detention as well 

as civil society organizations are allowed to make repeated and unannounced 

visits to all places of deprivation of liberty, publish reports and have the State 

party act on their recommendations.”100  

Recommendation 

• Include a provision for cooperation between NPMs and civil society organisations. 

For example, Head 17(7) could be amended to include civil society organisations in 

addition to ‘international bodies’ in relation to who the NPM may ‘liaise with’.  

Staffing of NPMs 

70.  We are concerned that Head 17 does not include more detail on how NPMs are to be 

staffed. We note that the NPM designated for prisons and the wider justice field ad-

dresses the need for the functional independence of staff in Head 6. However, the need 

for independent staff for all NPMs is not properly addressed in Part 3 of the Bill.   

 
98 Ibid, para 24. See also SPT, Report on the Visit for the Purpose of Providing Advisory Assistance to the National 

Preventive Mechanism of Senegal, Report for the National Preventive Mechanism, (2013) UN Doc CAT/OP/SEN/2, 
para. 35. 
99 UN Committee against Torture, SPT, Analytical assessment tool for national preventive mechanisms, UN Doc CAT/ 
OP/ 1/ Rev.1, 25 January 2016, para. 24. 
100 UN Committee against Torture, Concluding observations on the second periodic report of Ireland, 2017, para. 

8(b). 

https://atlas-of-torture.org/entity/2jacvceu9fi3ns9kz05m079zfr?page=4
https://atlas-of-torture.org/entity/2jacvceu9fi3ns9kz05m079zfr?page=4
https://www.ohchr.org/sites/default/files/Documents/HRBodies/OPCAT/CAT-OP-1-Rev-1_en.pdf
https://tbinternet.ohchr.org/Treaties/CAT/Shared%20Documents/IRL/INT_CAT_COC_IRL_28491_E.pdf
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71. We note that no reference is made to the need for particular expertise within the NPMs 

either in Part 2 or Part 3. We consider that Head 6 and Head 17 must reflect the 

language of Article 18.1 of OPCAT, which states:  

“1.The States Parties shall guarantee the functional independence of the national 

preventive mechanisms as well as the independence of their personnel.  

 2. The States Parties shall take the necessary measures to ensure that the experts 

of the national preventive mechanism have the required capabilities and profes-

sional knowledge. They shall strive for a gender balance and the adequate rep-

resentation of ethnic and minority groups in the country.” 

72. This is expanded on by the SPT’s Guidelines on NPMs: 

“Recalling the requirements of Articles 18 (1) and (2) of the Optional Protocol, 

the NPM should ensure that its staff have between them the diversity of back-

ground, capabilities and professional knowledge necessary to enable it to 

properly fulfil its NPM mandate. This should include, inter alia, relevant legal 

and health-care expertise.”101 

73. We also note that a third role civil society organisation may play in relation to NPMs is 

covering any shortages in human resources or gaps in expertise. A provision for NPMs to 

seek external expertise, including legal, medical, or otherwise should be provided for.102  

Recommendation 

• ICCL recommends that the requirements of staffing for NPMs more closely aligns 

with the OPCAT requirements, including in relation to the independence of staff,  

a transparent recruitment process and the need for particular expertise and di-

versity in staff. 

 

Head 18(4): Functional independence of the NPM 

74. ICCL has consistently called for the functional independence of the NPM to be clear. While 

the independence of the NPM is accepted in principle in the Bill, sufficient details are not 

provided. Head 18(4) provides that an NPM ‘shall be independent in the performance of 

its functions under this Part of the Act’.103 We consider that the legislation needs to be clearer 

 
101 UN Committee against Torture, SPT, Guidelines on national preventive mechanisms, Twelfth session, Geneva, 

15–19 November 2010, UN Doc CAT/OP/12/5, para. 20. 
102 Ibid, para. 17. 
103 Similarly, the Note on Head 18 explains that “the NPM shall be independent of the Minister or relevant Minister 
in carrying out its functions under this part of the proposed Act and that ‘the Minister or relevant Minister must have 

cognisance of Article 18 of OPCAT in the matter of considering the designation of NPMs”. Relatedly, the Bill also 

references the view of the SPT that the NPM, and the bodies that comprise it, should be accountable directly to the 

http://www2.ohchr.org/english/bodies/cat/opcat/docs/SPT_Guidelines_NPM_en.doc
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in the definition of the NPM’s powers and its functions, its roles and responsibilities and its 

independence both financially and functionally.  

75. It is vital that this legislation specifies the NPM’s mandate and powers in a way that 

guarantees that the NPM has structural independence from all branches of state, above 

all from the executive branch.104 It is positive that reports from the NPM are to be laid 

before the Oireachtas as provided for in Head 17. As acknowledged by the Department 

in the explanatory note the SPT is clear that NPMs and the bodies that comprise them 

should be accountable directly to Parliament. It is vital that all appointments to the NPM 

including to pre-existing inspection bodies are transparent and fulfil the requirements of 

OPCAT.105  

Recommendations 

• The Bill should specify the NPM’s mandate in a way that explicitly and comprehensively 

guarantees its functional and financial independence. 

• All appointments to the NPM including to pre-existing inspection bodies should be trans-

parent. 

Summary of Recommendations 

 

General 

1. Immediately begin wide consultations with all groups and communities with expertise in 

the area of deprivation of liberty and/or who work with those who may experience 

deprivation of liberty.  

2. Immediately ratify OPCAT. 

3. Once ratified, engage with the SPT for advice and assistance in establishing the NPM.  

Head 3 

4. ICCL recommends this Head is amended to ensure that the necessary funding is always 

made available for the effective operation of NPMs. 

Head 4 

5. The definition of “serious adverse incident” should be expanded to any incident in any 

place of detention, not just prisons. 

 
Oireachtas (Head 12). In this regard, the Chief Inspector must annually submit a report to the Minister and provide 

a copy report to the Oireachtas (Head 12(1) and (3)). The same process is followed for other reports prepared 
by the Chief Inspector (Head 12(4)). 
104 For example see UN Committee against Torture, SPT, Report on the Visit for the Purpose of Providing Advisory 
Assistance to the National Preventive Mechanism of Senegal, Report for the National Preventive Mechanism, (2013) 

UN Doc CAT/OP/SEN/2, para. 17, the Subcommittee noted with concern in particular the placing of the Senega-
lese NPM in the Ministry of Justice under “Other offices” by decree (para. 15). 
105 OPCAT Article 2 and 18(1). UN Committee against Torture, SPT, Analytical assessment tool for national pre-

ventive mechanisms, UN Doc CAT/ OP/ 1/ Rev.1, 25 January 2016, para. 13.  

https://atlas-of-torture.org/entity/2jacvceu9fi3ns9kz05m079zfr?page=4
https://atlas-of-torture.org/entity/2jacvceu9fi3ns9kz05m079zfr?page=4
https://www.ohchr.org/sites/default/files/Documents/HRBodies/OPCAT/CAT-OP-1-Rev-1_en.pdf
https://www.ohchr.org/sites/default/files/Documents/HRBodies/OPCAT/CAT-OP-1-Rev-1_en.pdf
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Heads 5, 8(1) and 19(1) 

6. The Office of the Inspector of Prisons should be strengthened and better resourced to 

carry out its functions as the NPM to inspect prisons. 

7.  A body with significant policing expertise such as the Garda Inspectorate should be 

designated as the NPM for inspecting places of Garda detention or incorporated into 

the NPM.  

8. More detail should be provided on the role of the NPM tasked with inspecting places of 

police detention in relation to assessing compliance with procedural safeguards.   

Heads 9 and 10 

9. Amend the Bill to provide that serious adverse incidents and deaths in all places of 

detention should be reported to the relevant NPM, in particular places of Garda cus-

tody. 

 

Head 13 

10. Expand the Bill’s provisions on Visiting Committees so the Bill provides for independent 

visits to Garda stations as well as all other places of detention. 

Head 14 

11. Expand the definitions of detainees and places of detention to explicitly include wider 

social and care settings, including Direct Provision centres as well as private hospitals, 

nursing homes, residential homes, any residential or care institution, public or private, 

that provides for the care of children, the aged, or persons with disabilities. 

12. The Bill should explicitly reference persons with disabilities deprived of their liberty de 

facto through guardianship or a lack of community-based services (not just persons de-

prived of their liberty de jure under the Mental Health Act). 

13. Remove “by a court or under any enactment” from the definition of places of detention 

to bring the definition in line with OPCAT. 

14. Remove “by a court or under any enactment” from the definition of places of detention. 

15. The Bill should be clear on its face that the NPM will inspect all places of detention in 

the State, in particular prioritising places where human rights concerns have been raised, 

or which are not subject to human rights-based inspections. 

Head 15 

16. Amend Head 15 to provide for unannounced visits by the SPT and NPMs explicitly.  

Head 16 

17. Ensure appropriate funding, staffing, and data access for IHREC. 
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18. Amend Head 16(f) to place a duty on the State to respond to recommendations 

made by IHREC in its capacity as NPM Coordinator body and “enter into dialogue” 

with IHREC on possible implementation measures.  

Head 17 

19. The NPM’s role in submitting views on current and draft legislation should be made ex-

plicit in the Head 17(1)(d) and 17(8). 

20. Amend Head 17(1)(a) to provide for unannounced visits for NPMs explicitly.  

21. The requirements of staffing for NPMs should closely align with the OPCAT requirements, 

including in relation to the independence of staff, a transparent recruitment process and 

the need for particular expertise and diversity in staff. 

22. Include a provision for cooperation between NPMs and civil society organisations. For 

example, Head 17(7) could be amended to include civil society organisations in addition 

to ‘international bodies’ in relation to who the NPM may ‘liaise with’.  

Head 18 

23. Head 18 should be amended to allow for further discretion for Ministers to designate 

NPMs and the Bill should specifically identify existing monitoring bodies. 

24. The Bill should specify the NPM’s mandate in a way that guarantee’s independence, 

both financial and functional.  

25. All appointments to the NPM including to pre-existing inspection bodies should be trans-

parent. 
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Executive Summary 

 

As requested by the Committee, this submission examines the General Scheme of the Inspection of 

Places of Detention Bill 2022 “Head by Head” but includes at the outset an ‘Introduction’ and a section 

on ‘Background and Overarching Observations’.  

The Introduction discusses the intentions of the Bill (pp.3-4), while the Background and Overarching 

Observations discusses the background to OPCAT and the role of National Preventive Mechanisms 

(NPMs); the importance of resourcing for the new bodies created by the Bill; the need to ensure the 

independence of the NPMs and NPM coordinating body; and the need to ensure the Bill is as coherent 

as possible (pp.4-8). The Initial Provisions of the Bill, and importance of ensuring the financial 

independence of NPMs, are discussed at pp.8-9.  

Part 1: Chief Inspector of Places of Detention and Inspectorate for Places of Detention of the Bill is 

discussed at pp.9-22 and highlights IPRT’s views on matters such as: concerns around how Heads 5 

and 6 might undermine the independence of the Chief Inspector of Places of Detention; detailed 

recommendations for strengthening Head 8 on the functions of the Chief Inspector; concerns around 

Head 11(10)(a) in regards what the Chief Inspector can say before an Oireachtas committee; and 

recommends how the Chief Inspector’s powers of publication might be strengthened and clarified in 

Head 12.  

Comments on Part 2: Prison Visiting Committees (at pp.22-26) are kept relatively brief in light of the 

ongoing Department of Justice consultation on the role of Prison Visiting Committees (PVCs). IPRT’s 

observations focus on: the need to consider closely the proposal to place PVCs under the supervision 

of the Chief Inspector and clarify whether PVCs are intended to be a designated NPM; and 

strengthening Heads 13(12)-(13) in regards publication of PVC reports.  

IPRT’s observations on Part 3: Inspection Mechanisms for the Prevention of Torture and Other Cruel, 

Inhuman and Degrading Treatment or Punishment (at pp.26-35) discuss: expanding the definition of 

“place of detention” under Head 14; the need for Head 16 to clarify aspects of IHREC’s role as NPM 

coordinating body particularly in regards the distinct nature of this function and the powers IHREC will 

have in its new role; the ways in which Head 17 and the powers of individual designated NPMs might 

be strengthened; the significant amendments needed in Head 18 to ensure compliance with OPCAT 

and SPT guidelines in the designation of individual NPMs; IPRT’s concerns about the plans to convert 

the Inspector of Prisons into the NPM for the whole criminal justice sector within Head 19; and finally 

the need to amend Heads 20 and 21 to ensure full compliance with OPCAT. 

Finally, IPRT makes very brief Concluding Remarks at pp.35-36.  
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Introduction 

 

1. IPRT welcomes the opportunity to make a submission to the Joint Committee on Justice on 

the General Scheme of the Inspection of Places of Detention Bill 2022 (‘the Bill’). This is an 

important, and overdue, piece of legislation.  

 

2. IPRT’s understanding is that this Bill, in its current form, will reform three broad areas as 

follows:  

a. It amends Part 5 of the Prisons Act 2007 in its entirety, by replacing the existing 

Inspector of Prisons with a new Inspectorate of Places of Detention that is led by a 

Chief Inspector. The Bill accordingly sets out the appointment procedures, functions 

and powers of the Chief Inspector and Inspectorate of Places of Detention. These 

provisions are found in Part 1 of the Bill.  

b. It updates the appointment procedures, functions, powers and duties of the Prison 

Visiting Committees (which will implicitly involve amendment of the Prisons (Visiting 

Committees) Act 1925 and related secondary legislation). As acknowledged in the 

Note on Head 13, however, this is in the context of the Department of Justice 

stakeholder consultation on reform of the Visiting Committees1 and the results of that 

consultation will likely inform the further drafting of this section of the Bill. IPRT will 

therefore keep our comments on this aspect of the Bill relatively brief.2 These 

provisions are found in Part 2 of the Bill.  

c. It provides the framework for ratification of the Optional Protocol to the Convention 

Against Torture (OPCAT) by establishing National Preventive Mechanisms (NPMs) that 

will ensure inspection of all places of detention in Ireland. The arrangement proposed 

for Ireland in this legislation is a multiple-institution model, with the Irish Human 

Rights and Equality Commission (IHREC) acting as the central coordinating body for 

several different NPMS. These provisions are found in Part 3 of the Bill. 

 

3. These various overlapping provisions are complex and must be carefully examined and drafted 

so as to ensure they mutually complement each other (as well as existing legislation) and work 

towards both implementing OPCAT and building a robust, effective and efficient inspection 

and monitoring regime of all places of detention in Ireland.  

 
1 Details of the consultation can be found here: https://www.gov.ie/en/consultation/187f7-review-of-prison-visiting-committees/.  
2 In particular, please note that IPRT will be making a more detailed submission to the Department’s consultation and will therefore set out 
our detailed proposals for reform of the Visiting Committees in that submission.  

https://www.gov.ie/en/consultation/187f7-review-of-prison-visiting-committees/
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4. IPRT understands that the Bill is still very much in draft form and is only the first step towards 

making the significant reforms proposed. We anticipate that there will be a lot of further work 

on the Bill over the coming months and we hope to continue engaging with this Committee, 

as well as the Department of Justice and other key stakeholders, in developing an effective 

piece of legislation which delivers transformative change and attracts widespread support.  

 

Background and Overarching Observations 

 

Understanding OPCAT and the Role of National Preventive Mechanisms 

5. Ireland signed the UN Convention against Torture and Other Cruel, Inhuman or Degrading 

Treatment or Punishment (CAT), which provides for the prohibition on torture as an absolute 

and non-derogable prohibition, in 1992 and ratified it in 2002.3 OPCAT was later adopted by 

the UN General Assembly in 2002 and came into force in June 2006,4 with the explicit objective 

of establishing “a system of regular visits undertaken by independent international and 

national bodies to places where people are deprived of their liberty, in order to prevent torture 

and other cruel, inhuman or degrading treatment or punishment”.5 Ireland signed OPCAT in 

October 2007 but has yet to ratify it.6 

  

6. It is important to reiterate at the outset that the purpose of OPCAT is to provide for the 

effective prevention of torture through international monitoring (via the Subcommittee on 

Prevention of Torture and Other Cruel, Inhuman or Degrading Treatment or Punishment 

(SPT))7 and national monitoring (via National Preventive Mechanisms (NPMs)).8 The key point 

is that both the SPT and NPM roles are preventive. This means that NPMs are not investigative 

bodies and they do not undertake investigations or adjudicate on complaints concerning 

torture or ill-treatment, even if they encounter such cases while carrying out their visiting 

function.9 This is an important distinction to keep in mind when considering the various 

 
3 IHREC, UN Convention against Torture and Other Cruel, Inhuman or Degrading Treatment or Punishment (CAT), available at: 
https://www.ihrec.ie/our-work/cat/; UN Office of the High Commissioner for Human Rights, Status of Ratification Interactive Dashboard - 
Ireland, available at: https://indicators.ohchr.org/.  
4 Association for the Prevention of Torture (APT), Establishment and Designation of National Preventive Mechanisms (2006), at p.vii , 
available at: http://www.apt.ch/en/resources/publications/guide-establishment-and-designation-npms-2006.  
5 See Article 1 of OPCAT, available at: https://www.ohchr.org/en/instruments-mechanisms/instruments/optional-protocol-convention-
against-torture-and-other-cruel.  
6 See OPCAT Ireland webpage, available at: https://opcat-ireland.com/.  
7 For more information on the SPT, see here: https://www.ohchr.org/en/treaty-bodies/spt/introduction-committee.  
8 This submission will discuss the role of NPMs in more detail but some basic background information is available here: 
https://www.ohchr.org/en/publications/professional-training-series/preventing-torture-role-national-preventive-mechanisms.  
9 UN High Commissioner for Human Rights, Preventing Torture: The Role of National Preventive Mechanisms (Professional Training Series 
No.21) (2018), at p.5, available at: https://www.ohchr.org/sites/default/files/Documents/Publications/NPM_Guide_EN.pdf.  

https://www.ihrec.ie/our-work/cat/
https://indicators.ohchr.org/
http://www.apt.ch/en/resources/publications/guide-establishment-and-designation-npms-2006
https://www.ohchr.org/en/instruments-mechanisms/instruments/optional-protocol-convention-against-torture-and-other-cruel
https://www.ohchr.org/en/instruments-mechanisms/instruments/optional-protocol-convention-against-torture-and-other-cruel
https://opcat-ireland.com/
https://www.ohchr.org/en/treaty-bodies/spt/introduction-committee
https://www.ohchr.org/en/publications/professional-training-series/preventing-torture-role-national-preventive-mechanisms
https://www.ohchr.org/sites/default/files/Documents/Publications/NPM_Guide_EN.pdf
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duties of the new Inspectorate of Places of Detention and Chief Inspector as set out in this 

Bill.  

 

The Importance of Resourcing 

7. An overarching and cross-cutting issue arising in this Bill is the question of resourcing. This 

arises particularly in connection with the new extended remit of the Chief Inspector / 

Inspectorate of Places of Detention and IHREC.  

 

8. Head 19 of the Bill makes clear that the Chief Inspector / Inspectorate of Places of Detention 

will take on the role of NPM for prisons as well as Garda Síochána Stations (as well as vehicles 

used by An Garda Síochána and the Irish Prison Service (IPS)). This means the Chief Inspector 

will be responsible for inspecting 12 prisons and approximately 120 Garda Síochána Stations 

which are located all over the island.10  

 

9. This aspect of the Bill is discussed in further detail below (at paragraphs 86-89) but as a general 

point IPRT is clear that if the Inspectorate is to be expected to carry out regular and effective 

inspections of all such places of detention in the criminal justice sector, it will need sufficient 

staff, expertise and infrastructure to perform these duties. It is not clear to IPRT that the 

existing Inspector of Prisons currently has enough resources, or the necessary expertise to 

examine and inspect Garda stations, and this accordingly is a matter which will need to be 

examined closely if the staff and existing resources are to transfer over to the new body.11 

They will need to be supplemented and enhanced with a ring-fenced budget if they are to take 

on the proposed new roles. 

 

10. A 2018 independent review of the structure and resources of the Office of the Inspector of 

Prisons further noted that consideration should only be given to extending the remit of the 

Inspector to places of detention within the jurisdiction of the Courts Service and An Garda 

Síochána once the Inspector had established a “comprehensive and robust inspection regime 

 
10 This figure of 120 is taken from a 2021 Garda Síochána Inspectorate report on custody services in Ireland, which noted that of 564 
operational garda stations in Ireland, 120 had custody facilities with approximately 492 cells. See Garda Síochána Inspectorate, Delivering 
Custody Services A Rights-Based Review of the Treatment, Safety and Wellbeing of Persons in Custody in Garda Síochána Stations (2021), at 
pp.VII & 16, available at: https://www.gsinsp.ie/wp-content/uploads/2022/06/Garda-Inspectorate-Delivering-Custody-Services.pdf.  
11 This may involve a discussion of the role (if any) of existing policing bodies, such as the Garda Síochána Inspectorate, the Policing 
Authority and the Garda Síochána Ombudsman Commission, within Ireland’s designated NPM for inspecting police detention facilities. 
This in turn may also involve consideration of the General Scheme of the Policing, Security and Community Safety Bill, which IPRT 
understands includes provisions disbanding the current Policing Authority and Garda Síochána Inspectorate so as to create a new ‘Policing 
and Community Safety Authority’ which will oversee and assess the performance of An Garda Síochána in relation to policing services 
alongside an in-house empowered inspection function. See Department of Justice, General Scheme of the Policing Security and Community 
Safety Bill - Explanatory Memorandum (2021), at p.4, available at: https://www.gov.ie/en/publication/b9357-general-scheme-of-policing-
security-and-community-safety-bill/.  

https://www.gsinsp.ie/wp-content/uploads/2022/06/Garda-Inspectorate-Delivering-Custody-Services.pdf
https://www.gov.ie/en/publication/b9357-general-scheme-of-policing-security-and-community-safety-bill/
https://www.gov.ie/en/publication/b9357-general-scheme-of-policing-security-and-community-safety-bill/
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in the prison system”.12 Again, it is not clear to IPRT that this has yet been achieved by the 

current Inspector of Prisons and it is noted in this regard that there has been no general 

comprehensive inspection report of an operational prison published in the State since 201413 

(albeit COVID-19 thematic inspections have taken place in each of the 12 prisons in Ireland 

over the past 18 months).14 

 

11. Head 16 establishes IHREC as the coordinating body for all NPMS established in the State and 

sets out a range of duties that IHREC will have in connection with this new function. These 

include liaising with NPMs and international bodies; reviewing NPM reports and advising on 

systemic issues arising; and providing guidance to NPMs in carrying out their obligations under 

OPCAT.  

 

12. Again, IPRT considers it imperative that IHREC is provided with sufficient staff and expertise 

to enable it to carry out these functions effectively. IHREC itself has also emphasised the 

importance of “ensuring appropriate funding, staffing, and data access for the effective 

functioning of the NPM co-ordinating body”.15 In advance of this Bill being passed into law, 

consideration must accordingly be given to the resource implications of this new additional 

role for IHREC and clear plans put in place for how these additional duties will be managed 

within IHREC. This is discussed further at paragraph 76 below.  

 

Independence of the NPMs and NPM Coordinator  

13. Articles 17 and 18(1) of OPCAT emphasise that NPMs must be independent, and the State 

must guarantee the “functional independence” of NPMs as well as the independence of their 

personnel. Article 35 of OPCAT makes clear that NPMs must be granted “such privileges and 

immunities as are necessary for the independent exercise of their functions”. 

 

 
12 PA Consulting, OFFICE OF THE INSPECTOR OF PRISONS (OIP) REVIEW OF OPERATIONAL STRUCTURE AND RESOURCES Final (2018), at 
p.10, available at: https://iopdev.wpengine.com/wp-content/uploads/2021/02/OIP-PA-Consulting-Report-2018.pdf.  
13 Department of Justice, Overview of Mountjoy Prison Campus with particular emphasis on the Separation Unit by the Inspector of Prisons 
Judge Michael Reilly (2014), available from: http://www.justice.ie/en/JELR/Pages/PB14000234. There was an inspection report of the 
Mountjoy Training Unit in 2017, which was a ‘semi-open’ low security prison in the prison estate but has since closed, see Office of the 
Inspector of Prisons, Report on an Inspection of the Training Unit, Mountjoy Campus, carried out in accordance with Section 31(1) of the 
Prisons Act 2007 (2017), available from: https://bit.ly/38vPAW9.  
14 The Inspector of Prisons has, for example, carried out COVID-19 Thematic Inspection Reports on all prisons in Ireland throughout 2021 
along with other specific pieces of work, see Office of the Inspector of Prisons, Thematic and Functional Reports, available at: 
https://www.oip.ie/publications/inspection-reports/thematic-and-functional-reports/.  
15 IHREC, Ireland and the International Covenant on Civil and Political Rights Submission to the Human Rights Committee on Ireland’s fifth 
periodic report (2022), at p.64, available at: https://www.ihrec.ie/app/uploads/2022/06/Ireland-and-the-International-Covenant-on-Civil-
and-Political-Rights.pdf. 

https://iopdev.wpengine.com/wp-content/uploads/2021/02/OIP-PA-Consulting-Report-2018.pdf
http://www.justice.ie/en/JELR/Pages/PB14000234
https://bit.ly/38vPAW9
https://www.oip.ie/publications/inspection-reports/thematic-and-functional-reports/
https://www.ihrec.ie/app/uploads/2022/06/Ireland-and-the-International-Covenant-on-Civil-and-Political-Rights.pdf
https://www.ihrec.ie/app/uploads/2022/06/Ireland-and-the-International-Covenant-on-Civil-and-Political-Rights.pdf
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14. The SPT, in its ‘Guidelines on national preventive mechanisms’, has further stated that NPMs 

must be guaranteed their “operational independence” and should enjoy “complete financial 

and operational autonomy when carrying out its functions under the Optional Protocol”.16 The 

SPT makes clear that this independence should be ensured by providing NPM staff and 

members with “such privileges and immunities as are necessary for the independent exercise 

of their functions” and not appointing any member to an NPM whose position could raise 

“questions of conflicts of interest”.17  

 

15. Concerns about the independence of the proposed Chief Inspector / Inspectorate of Places of 

Detention are discussed as relevant throughout this submission (see e.g. at paragraphs 24-28 

and 79-82) but IPRT more broadly invites the Committee to consider the importance of 

independence of the NPMs and NPM coordinating body when examining all aspects of this 

Bill, and how the legislation can build in safeguards to guarantee their independence. Such 

independence is crucial to the effective prevention of torture and other ill-treatment as 

envisioned under OPCAT, and will require careful consideration of matters such as: the legal 

basis of NPMs; the independence of members / staff of NPMs and the appointments process 

for such positions; the privileges and immunities granted to NPMs; and the financial 

independence of NPMs (including e.g. the power of NPMs to draft its own budgets and 

allocate resources etc).18 

 

Clarity of the Bill 

16. While acknowledging that the Bill is in draft form and further work on its provisions is 

anticipated, IPRT emphasises the importance of ensuring clarity within the legislation. This Bill 

attempts to make a wide range of significant and complicated reforms, namely, the total 

overhaul of the statutory provisions relating to the Inspector of Prisons and Prison Visiting 

Committees alongside the introduction of a new instrument (the creation of NPMs and a 

related coordinating body) into Irish law. The ambition of the legislation is welcome, but it is 

important that such major reforms are progressed in as coherent a manner as possible.  

 

17. As the Bill progresses and is amended in due course, it is therefore worth considering how it 

might be amended (both in language and structure) to create as logical and straightforward a 

 
16 Subcommittee on Prevention of Torture and Other Cruel, Inhuman or Degrading Treatment or Punishment, Guidelines on national 
preventive mechanisms (2010), CAT/OP/12/5, at paras.8, 12, available from: 
https://tbinternet.ohchr.org/_layouts/15/treatybodyexternal/Download.aspx?symbolno=CAT/OP/12/5&Lang=en. 
17 Ibid., at paras.18, 26. 
18 Association for the Prevention of Torture (APT), Establishment and Designation of National Preventive Mechanisms (2006), at pp.38-48, 
available at: http://www.apt.ch/en/resources/publications/guide-establishment-and-designation-npms-2006 

https://tbinternet.ohchr.org/_layouts/15/treatybodyexternal/Download.aspx?symbolno=CAT/OP/12/5&Lang=en
http://www.apt.ch/en/resources/publications/guide-establishment-and-designation-npms-2006
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framework as possible. An example of how the current Bill might be improved is to reconsider 

how the provisions relating to the Chief Inspector’s various duties and powers are set out. As 

it stands, Part 1 of the Bill deals primarily with the Chief Inspector’s investigative functions 

and existing inspection powers, while Part 3 (and Head 19 in particular) sets out the Chief 

Inspector’s role as the NPM in the justice sector. These two Parts do not fully complement 

each other, however, and it is crucial that they are better aligned so as to provide absolute 

clarity as to the full extent of the new Chief Inspector / Inspectorate of Places of Detention’s 

powers, duties and functions. Further work is also needed to detail the transitional provisions 

for not only the Chief Inspector (as set out in Heads 5(5)-(6)) but also the Senior Inspectors, 

Inspectors and other staff currently working for the Inspector of Prisons. 

 

18. IPRT will, of course, continue to engage with the Bill as it progresses and welcomes the 

opportunity to make further submissions (in writing and orally) to the Committee as future 

iterations of the Bill are produced. 

 

Initial Provisions  

 

Head 3: Expenses 

19. IPRT agrees that the expenses incurred in the administration of the legislation (which will 

presumably include paying for the increased functions of the Chief Inspector / Inspectorate of 

Places of Detention and IHREC as NPM coordinator) should be paid out of monies provided by 

the Oireachtas. IPRT questions, however, whether it is appropriate for the new Chief Inspector 

/ Inspectorate of Places of Detention to remain within the Department of Justice and for that 

body’s budget to remain within the Department of Justice vote (as indicated by the Notes to 

Head 3).  

 

20. As discussed above, both OPCAT and the SPT guidelines on NPMs emphasise the importance 

of operational, functional and financial independence for NPMs. The Association for the 

Prevention of Torture (APT), drawing on international guidance on how national human rights 

institutions should devise their budgets, suggests that an NPM budget should “not be merely 

an item in a larger ministry budget”.19 The APT has further stated that NPMs should not be 

placed under the “institutional control of a ministry or minister of government, cabinet or 

 
19 Association for the Prevention of Torture (APT), Establishment and Designation of National Preventive Mechanisms (2006), at p.47, 
available at: http://www.apt.ch/en/resources/publications/guide-establishment-and-designation-npms-2006. 

http://www.apt.ch/en/resources/publications/guide-establishment-and-designation-npms-2006
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executive council, President or Prime Minister”.20 In country reports, the SPT has noted the 

importance of clarity around the structure of NPMs and its place alongside relevant national 

departments, as well as the NPM’s budgetary autonomy.21 

 

21. IPRT acknowledges that this provision remains relatively scant on detail and that the exact 

financial and structural arrangements for the new Chief Inspector / Inspectorate of Places of 

Detention will require scrutiny, but recommends that the Committee give serious 

consideration to how the legislation might best ensure the Chief Inspector / Inspectorate of 

Places of Detention and NPM coordinating body are structurally and financially independent 

from the Department of Justice and the Minister for Justice.22 This might involve examining 

the potential for including specific provisions within the legislation that detail how NPMs (such 

as the Chief Inspector / Inspectorate of Places of Detention) are to draw up their budgets / 

how this money will be ring-fenced23 and considering alternatives for the operational 

arrangements of the Chief Inspector / Inspectorate of Places of Detention. 

 

 

Recommendation 1: The Committee should consider how the functional, operational and 

financial independence of the Chief Inspector / Inspectorate of Places of Detention and the 

NPM coordinating body might be best guaranteed within the legislation.  

 

 

 

Part 1: Chief Inspector of Places of Detention and Inspectorate for Places of Detention 

 

Head 4: Interpretation for Part 1 

22. IPRT welcomes the inclusion of “any vehicle used to transport a prisoner from one location to 

another” and “a holding area other than a court where a prisoner is being held immediately 

prior to or immediately after his or her production in court” as falling within the definition of 

 
20 Ibid., at p.39. 
21 See SPT, Visit to Switzerland undertaken from 27 January to 7 February 2019: recommendations and observations addressed to the 
State party Report of the Subcommittee (2021) (CAT/OP/CHE/ROSP/1), at paragraphs 17-27, available at: 
https://tbinternet.ohchr.org/_layouts/15/treatybodyexternal/Download.aspx?symbolno=CAT%2fOP%2fCHE%2fROSP%2f1&Lang=en.  
22 IPRT, Statement of Principles on Legislation to Ratify the Optional Protocol to the Convention against Torture (OPCAT) (2018), at p.2, 
available from: https://www.iprt.ie/site/assets/files/6476/statement_of_principles_final.pdf.  
23 See an example of how such a process might work at Association for the Prevention of Torture (APT), Establishment and Designation of 
National Preventive Mechanisms (2006), at pp.46-47, available at: http://www.apt.ch/en/resources/publications/guide-establishment-
and-designation-npms-2006. See also ss.21-22 and 26-27 of the Irish Human Rights and Equality Commission Act 2014 for a model of how 
the budgets / accounts of Ireland’s national human rights institution are detailed within the legislation, available at: 
https://revisedacts.lawreform.ie/eli/2014/act/25/front/revised/en/html.  

https://tbinternet.ohchr.org/_layouts/15/treatybodyexternal/Download.aspx?symbolno=CAT%2fOP%2fCHE%2fROSP%2f1&Lang=en
https://www.iprt.ie/site/assets/files/6476/statement_of_principles_final.pdf
http://www.apt.ch/en/resources/publications/guide-establishment-and-designation-npms-2006
http://www.apt.ch/en/resources/publications/guide-establishment-and-designation-npms-2006
https://revisedacts.lawreform.ie/eli/2014/act/25/front/revised/en/html
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“prison” in the Bill. This will address the situation whereby prisoner escort services are not 

inspected or monitored in Ireland24 and is a measure that has been recommended by IPRT as 

far back as 2019 (provided the Inspector is given adequate resources to carry out such 

inspections).25  

 

23. IPRT notes that the Bill continues to use the word “prisoner” in a similar manner to section 2 

of the Prisons Act 2007 and accordingly misses an opportunity to reconsider the way in which 

we label people detained in our prisons. Words such as “prisoner” are arguably 

dehumanising26 and alternatives (such as “imprisoned people” or “people in prison”) offer a 

more person-centred approach that avoids overly identifying people by their status as a 

person caught up in the criminal justice system.  

 

 

Recommendation 2: The Committee should consider whether it is possible to reframe the 

language used in the Bill around “people in prison” as opposed to “prisoner”.  

 

 

Head 5: Chief Inspector of Places of Detention 

24. While IPRT welcomes certain provisions within Head 5, namely the involvement of the Public 

Appointments Service (PAS) in the appointment process for the Chief Inspector of Places of 

Detention (Head 5(2)) and the express statement of the independence of the Chief Inspector 

(Head 5(9)), other aspects of this Head raise concerns.  

 

25. Specifically, IPRT is concerned by the proposal to give the Minister for Justice the power to 

appoint the Chief Inspector of Places of Detention (Head 5(1)) and the framing of the Chief 

Inspector as effectively holding that office only under the terms, conditions and approval of 

the Minister for Justice (Head 5(4)). This would appear to undermine the independence of the 

office and conflicts with guidance from the SPT and APT.  

 

 
24 Department of Justice and Equality, Prisoner Escorts in the Criminal Justice System: Value for Money and Policy Review (2018), at p.56, 
available at: 
https://www.justice.ie/en/JELR/VFMPR%20Prisoner%20Escorts%202018.pdf/Files/VFMPR%20Prisoner%20Escorts%202018.pdf.   
25 IPRT, Progress in the Penal System (PIPS): A framework for penal reform (2019), at p.98, available at: 
https://pips.iprt.ie/site/assets/files/Progress-in-the-Penal-System-2019.pdf.  
26 See a discussion of this as follows: Vera Institute, Words Matter: Don’t Call People Felons, Convicts, or Inmates (2021), available at: 
https://www.vera.org/news/words-matter-dont-call-people-felons-convicts-or-inmates.   

https://www.justice.ie/en/JELR/VFMPR%20Prisoner%20Escorts%202018.pdf/Files/VFMPR%20Prisoner%20Escorts%202018.pdf
https://pips.iprt.ie/site/assets/files/Progress-in-the-Penal-System-2019.pdf
https://www.vera.org/news/words-matter-dont-call-people-felons-convicts-or-inmates
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26. For example, the SPT in its 2020 recommendations and observations addressed to the UK NPM 

noted its concerns that the process for appointing the Chief Inspector of HM Inspectorate of 

Prisons, which involved the individual being appointed by the Secretary of State upon 

recommendation from the Ministry of Justice, might lead to “perceptions of State involvement 

[that] could be detrimental to the credibility of the whole mechanism and undermine public 

confidence.”27 In its 2006 guidance, the APT noted that the decision as to whom to appoint to 

an NPM “should not be directly decided by the executive branch of government”.28 

 

27. Alternatives to this approach might include removing the Minister’s role in appointing or 

removing the Chief Inspector, or determining the terms and conditions of their office, and 

instead including provisions similar to those seen in the appointment procedures for 

Commissioners of IHREC, the Ombudsman and the Ombudsman for Children. Such an 

approach might mean that the Chief Inspector of Places of Detention is appointed, for 

example, by the President following an independent appointments process and the 

agreement of both Houses of the Oireachtas, and can only be removed by the President or 

Government and upon the agreement of both Houses.29 The latter would in particular accord 

with APT guidance to the effect that the security of tenure for NPM members should be strong 

and potentially require the involvement of parliament in removal of members.30 

 

28. IPRT welcomes clarification on the length of tenure of the Chief Inspector and the limit on 

renewal of such an appointment beyond two consecutive terms of office (Heads 5(7)-(8)), but 

invites the Committee to consider how long that term of office should be to sufficiently “foster 

the independent functioning of the NPM” as recommended by the SPT.31 

 

 

Recommendation 3: The Bill should ensure the independence of the appointments and 

removal procedures for the Chief Inspector of Places of Detention and consideration should 

 
27 Subcommittee on Prevention of Torture and Other Cruel, Inhuman or Degrading Treatment or Punishment, Visit to the United Kingdom 
of Great Britain and Northern Ireland undertaken from 8 to 19 September 2019: recommendations and observations addressed to the 
national preventive mechanism - Report of the Subcommittee (2020) (CAT/OP/GBR/RONPM/1), at para.52, available at: 
https://tbinternet.ohchr.org/_layouts/15/treatybodyexternal/Download.aspx?symbolno=CAT%2fOP%2fGBR%2fRONPM%2f1&Lang=en.  
28 Association for the Prevention of Torture (APT), Establishment and Designation of National Preventive Mechanisms (2006), at p.41, 
available at: http://www.apt.ch/en/resources/publications/guide-establishment-and-designation-npms-2006. 
29 See e.g. sections 13-14 of the Irish Human Rights and Equality Commission Act 2014; section 2 of the Ombudsman Act 1980; and section 
4 of the Ombudsman for Children Act 2002. 
30 Association for the Prevention of Torture (APT), Establishment and Designation of National Preventive Mechanisms (2006), at p.42, 
available at: http://www.apt.ch/en/resources/publications/guide-establishment-and-designation-npms-2006. 
31 Subcommittee on Prevention of Torture and Other Cruel, Inhuman or Degrading Treatment or Punishment, Guidelines on national 
preventive mechanisms (2010), CAT/OP/12/5, at para.9, available at: 
https://tbinternet.ohchr.org/_layouts/15/treatybodyexternal/Download.aspx?symbolno=CAT/OP/12/5&Lang=en 

https://tbinternet.ohchr.org/_layouts/15/treatybodyexternal/Download.aspx?symbolno=CAT%2fOP%2fGBR%2fRONPM%2f1&Lang=en
http://www.apt.ch/en/resources/publications/guide-establishment-and-designation-npms-2006
http://www.apt.ch/en/resources/publications/guide-establishment-and-designation-npms-2006
https://tbinternet.ohchr.org/_layouts/15/treatybodyexternal/Download.aspx?symbolno=CAT/OP/12/5&Lang=en
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be given to removing the relevant powers of appointment and removal from the Minister for 

Justice entirely. 

 

Recommendation 4: The Committee should examine the proposed length of tenure for the 

Chief Inspector of Places of Detention and consider how long the term should be to ensure 

independence.  

 

 

Head 6: Provision of Services to the Inspectorate of Places of Detention 

29. IPRT is concerned by the specification that all “funds, premises, facilities, services and staff as 

may be necessary for the proper functioning of the Inspectorate of Places of Detention” are to 

be provided by the Minister for Justice (Head 6(2)). Similarly, the requirement that the 

Minister for Justice give their consent to the appointment of staff of the Inspectorate of Places 

of Detention and the terms / conditions of their service is inappropriate (Head 6(3)-(4)). Such 

provisions arguably conflict with the requirement that NPMs are operationally, functionally 

and financially independent (as discussed above) and does not meet the OPCAT requirement 

that State Parties guarantee the functional independence of NPM personnel (per Article 

18(1)).  

 

30. IPRT is particularly clear that staff working for the Inspectorate of Places of Detention must 

not be seconded from the Department of Justice (or other government departments / criminal 

justice agencies)32 and, as noted by the APT, the NPM should have the authority to “choose 

and employ its own staff based on requirements and criteria that it alone determines”.33  

 

31. While the Bill suggests that staff of the Inspectorate of Places of Detention will be appointed 

in line with the PAS procedures (per Head 6(5)), this could be made clearer and more explicit 

within the legislation.  

 

 

Recommendation 5: The Bill should ensure the independence of all personnel working for the 

Inspectorate of Places of Detention by: 

 
32 IPRT, Statement of Principles on Legislation to Ratify the Optional Protocol to the Convention against Torture (OPCAT) (2018), at p.5, 
available from: https://www.iprt.ie/site/assets/files/6476/statement_of_principles_final.pdf.  
33 Association for the Prevention of Torture (APT), Establishment and Designation of National Preventive Mechanisms (2006), at p.40, 
available at: http://www.apt.ch/en/resources/publications/guide-establishment-and-designation-npms-2006.  

https://www.iprt.ie/site/assets/files/6476/statement_of_principles_final.pdf
http://www.apt.ch/en/resources/publications/guide-establishment-and-designation-npms-2006
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i. removing references to such staff being provided by the Minister for 

Justice; 

ii. removing references to the Minister for Justice having a role in the 

appointment or terms / conditions of employment of all such staff; 

iii. making explicit that no person may be seconded from the Department 

of Justice or other criminal justice agency into the Inspectorate; and 

iv. making clearer within the legislation the role of the Public 

Appointments Service in the appointment of staff. 

 

 

Head 7: Appointment of Senior Inspectors 

32. IPRT welcomes the fact that Head 7 gives the Chief Inspector ultimate decision-making as to 

whether or not to appoint a Senior Inspector and does not include the Minister for Justice or 

Department within this appointment process. That said, it is not clear whether recruitment 

for Senior Inspector roles is to progress through the PAS or not: this should be clarified and 

consideration given to specifying the role of PAS in the appointment process so as to ensure 

the greatest level of transparency for recruitment of these senior positions.  

 

33. The detail within this provision remains relatively scant. The Committee might accordingly 

consider whether further detail on the extent and nature of the role of Senior Inspectors 

within the new Inspectorate of Places of Detention is needed. 

 

 

Recommendation 6: The Bill should ensure the decision-making power for appointment of 

Senior Inspector(s) remains with the Chief Inspector but clarify the role of the Public 

Appointments Service in the recruitment and appointment process.  

 

Recommendation 7: The Committee should consider whether this provision requires further 

detail on the role, duties and powers of Senior Inspector(s) within the new Inspectorate of 

Places of Detention.  
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Head 8: Functions of the Chief Inspector of Places of Detention in relation to inspection of prisons 

34. IPRT welcomes the additional functions given to the Chief Inspector within Head 8 (and as 

compared to the existing section 31 of the Prisons Act 2007), including the power to 

investigate a serious adverse incident (Head 8(3)) as recommended by the 2018 independent 

review of the operation of the Inspector of Prisons.34 There are a number of provisions within 

Head 8, however, on which IPRT has concerns.  

 

35. First, it may be helpful to specify within Head 8(1) the regularity of inspections that is 

expected. The 2018 independent review of the Inspector of Prisons suggested that 

unannounced inspections of all prisons should take place at least once every three years (with 

particular prisons detaining those more vulnerable individuals, such as remand or female 

prisoners, inspected more often).35 By contrast, the Inspector of Mental Health Services is 

required to inspect every approved centre “at least once in each year”36 and the Health 

Information and Quality Authority (HIQA) appears to inspect Oberstown on an annual basis.37  

 

36. Given the dynamic nature of prisons, IPRT considers it essential that every prison is inspected 

by the Inspectorate at least once a year, whether such visits are unannounced, announced or 

constitute a thematic inspection. The Committee should ensure that a robust definition of 

“regular inspection” is accordingly included within the legislation, while considering how best 

to account for the different types of inspections / investigations that might take place.  

 

37. Second, Head 8(2) should specify that all inspections must have regard to OPCAT, alongside 

the rights of prisoners and other matters detailed in this provision. This would correspond 

with Head 7(3) which specifies that Senior Inspectors must have regard to OPCAT when 

carrying out their duties.  

 

38. Third, Head 8(5)(a) should specify that the Chief Inspector also has the power to engage 

external experts as needed and make clear that these external experts are entitled to 

accompany the Chief Inspector and Inspectorate staff on their visits. This is recommended by 

 
34 PA Consulting, OFFICE OF THE INSPECTOR OF PRISONS (OIP) REVIEW OF OPERATIONAL STRUCTURE AND RESOURCES Final (2018), at 
pp.4-5, 51-52, available at: https://iopdev.wpengine.com/wp-content/uploads/2021/02/OIP-PA-Consulting-Report-2018.pdf. 
35 Ibid., at p.62. 
36 See section 51(1)(a) of the Mental Health Act 2001, available at: 
http://revisedacts.lawreform.ie/eli/2001/act/25/revised/en/pdf?annotations=true.  
37 See HIQA’s reports on Oberstown for 2019, 2020 and 2021, HIQA, Inspection reports – Children’s detention school, available at: 
https://www.hiqa.ie/reports-and-publications/inspection-reports.  

https://iopdev.wpengine.com/wp-content/uploads/2021/02/OIP-PA-Consulting-Report-2018.pdf
http://revisedacts.lawreform.ie/eli/2001/act/25/revised/en/pdf?annotations=true
https://www.hiqa.ie/reports-and-publications/inspection-reports
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the APT38 and would ensure compliance with Article 18(2) of OPCAT, which talks about the 

experts of NPMs having the required capabilities and professional knowledge needed to carry 

out their duties. It would also echo the recommendations of the 2018 independent review 

into the Inspector of Prisons, which stated that the new Inspectorate’s internal staff should 

be “augmented by an external Expert Panel of suitably qualified individuals who can support 

inspections and investigations in specific specialist subject matter areas”.39 

 

39. Fourth, while Head 8(5)(b)-(c) is fairly detailed, IPRT invites the Committee to consider closely 

whether it provides the Chief Inspector with all the powers they will need to carry out effective 

inspections (in line with its NPM function) and investigations into serious adverse incidents 

and/or deaths. In particular, it would be helpful to make explicit within the legislation that the 

Inspector is entitled to obtain information connected with the management and operation of 

a prison (or prisons, or the overall IPS)40 as well as information relating to a specific person.41  

 

40. It would also be helpful to clarify the consent procedures required for accessing medical 

records pertaining to both living individuals and those who are deceased. This is important 

particularly in regards deceased individuals as the situation currently is that the provisions of 

the Prisons Act 2007 cannot be relied upon.42 As an interim arrangement pending legislative 

amendment, the IPS has agreed to release such records with consent from Next of Kin.43 This 

inevitably leads in some instances to a failure to review healthcare / medical records where 

Next of Kin is unknown, cannot be located, or refuses to provide consent.44  

 

 
38 Association for the Prevention of Torture (APT), Establishment and Designation of National Preventive Mechanisms (2006), at p.51, 
available at: http://www.apt.ch/en/resources/publications/guide-establishment-and-designation-npms-2006. 
39 PA Consulting, OFFICE OF THE INSPECTOR OF PRISONS (OIP) REVIEW OF OPERATIONAL STRUCTURE AND RESOURCES Final (2018), at p.8, 
available at: https://iopdev.wpengine.com/wp-content/uploads/2021/02/OIP-PA-Consulting-Report-2018.pdf 
40 PA Consulting, OFFICE OF THE INSPECTOR OF PRISONS (OIP) REVIEW OF OPERATIONAL STRUCTURE AND RESOURCES Final (2018), at 
p.54, available at: https://iopdev.wpengine.com/wp-content/uploads/2021/02/OIP-PA-Consulting-Report-2018.pdf. 
41 See e.g. the SPT comments in respect of Turkey, where it stated that NPMs must be granted by legislation the power to regularly 
examine the treatment of persons deprived of their liberty, including “prompt, regular and unhindered access to all information relating to 
persons deprived of their liberty deemed relevant by the mechanism” (emphasis added), SPT, Report on the visit made by the 
Subcommittee on Prevention of Torture and Other Cruel, Inhuman or Degrading Treatment or Punishment for the purpose of providing 
advisory assistance to the national preventive mechanism of Turkey - Report to the State party (2019) (CAT/OP/TUR/1), at para.22, 
available at: https://tbinternet.ohchr.org/_layouts/15/treatybodyexternal/Download.aspx?symbolno=CAT%2fOP%2fTUR%2f1&Lang=en.  
42 The Inspector of Prisons routinely reports in all death in custody reports that the Attorney General has informed the IPS and Inspector 
that the provisions of the Prisons Act 2007 in relation to accessing healthcare /medical records of deceased prisoners in relation to 
investigations of deaths in custody cannot be relied upon. See Office of the Inspector of Prisons, INVESTIGATION REPORT INTO THE 
CIRCUMSTANCES SURROUNDING THE DEATH OF Mr A 2019 AGED 22 IN MIDLANDS PRISON ON 27 JANUARY 2019 (2022), at p.4, available 
at: https://www.oip.ie/wp-content/uploads/2022/01/OIP-DICIRep-Mr-A-2019.pdf. 
43 Ibid.  
44 See for example an investigation where the Inspector could not access the relevant medical records, Office of the Inspector of Prisons, 
INVESTIGATION REPORT INTO THE CIRCUMSTANCES SURROUNDING THE DEATH OF Mr J /2019 AGED 78 years In Connolly Hospital while in 
the custody of Arbour Hill Prison On 10 July 2019 (2021), at p.4, available at: https://www.oip.ie/wp-content/uploads/2021/04/Office-of-
the-Inspector-of-Prisons-Death-in-Custody-Investigation-Report-Mr-J-2019.pdf.  

http://www.apt.ch/en/resources/publications/guide-establishment-and-designation-npms-2006
https://iopdev.wpengine.com/wp-content/uploads/2021/02/OIP-PA-Consulting-Report-2018.pdf
https://iopdev.wpengine.com/wp-content/uploads/2021/02/OIP-PA-Consulting-Report-2018.pdf
https://tbinternet.ohchr.org/_layouts/15/treatybodyexternal/Download.aspx?symbolno=CAT%2fOP%2fTUR%2f1&Lang=en
https://www.oip.ie/wp-content/uploads/2022/01/OIP-DICIRep-Mr-A-2019.pdf
https://www.oip.ie/wp-content/uploads/2021/04/Office-of-the-Inspector-of-Prisons-Death-in-Custody-Investigation-Report-Mr-J-2019.pdf
https://www.oip.ie/wp-content/uploads/2021/04/Office-of-the-Inspector-of-Prisons-Death-in-Custody-Investigation-Report-Mr-J-2019.pdf
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41. Head 8 might accordingly set out that personal records (including medical records) for living 

individuals may only be obtained by the Chief Inspector with the consent of the individual 

and/or their legal guardian / representative but that records relating to a deceased individual 

may be obtained without the consent of any other party (as recommended by the 2018 

independent review of the Inspector of Prisons).45 It may also be worth considering the 

insertion of a general proviso within the legislation to the effect that no enactment or rule of 

law prohibiting or restricting the disclosure, sharing or communication of information shall 

preclude a person from providing the Inspectorate any information or record that is deemed 

by it to be required for the purpose of carrying out its functions.46 

 

42. Fifth, IPRT urges the Committee to strengthen Head 8(6) by making it a criminal offence for a 

person to refuse to cooperate, without due cause, with the Chief Inspector in the exercise of 

their powers. The current proposal, to make it unlawful and therefore open only to a “civil 

action including court injunctions”, is weak and does not match corresponding provisions 

applying to the Inspector of Mental Health Services47 and HIQA48 (as acknowledged by the 

Notes to Head 8). It is unclear from the Notes to Head 8 why it is considered necessary to 

adopt this “compromise approach”.  

 

43. Citing UN guidance and “good practice”, the 2018 independent review of the Inspector of 

Prisons recommended that it should be a criminal offence to obstruct the Inspector or persons 

authorised by the Inspector in exercising their powers (with an obstruction including a “failure 

to cooperate with the Inspectorate”).49 IPRT also recommends that it be made a disciplinary 

offence for prison officers or IPS staff to obstruct the work of the Inspectorate.50 This 

amendment is needed in order to guarantee the effectiveness of the Chief Inspector’s various 

powers, particularly given reported issues for the Inspector in securing cooperation from the 

IPS and/or individual prisons in certain circumstances.51     

 

 
45 PA Consulting, OFFICE OF THE INSPECTOR OF PRISONS (OIP) REVIEW OF OPERATIONAL STRUCTURE AND RESOURCES Final (2018), at 
p.54, available at: https://iopdev.wpengine.com/wp-content/uploads/2021/02/OIP-PA-Consulting-Report-2018.pdf. 
46 This was also a recommendation of the 2018 independent review of the Inspector of prisons, ibid., at p.55. 
47 See section 53 of the Mental Health Act 2001, available at: 
https://revisedacts.lawreform.ie/eli/2001/act/25/revised/en/pdf?annotations=true.  
48 See section 79 (and section 65) of the Health Act 2007, available at: 
https://revisedacts.lawreform.ie/eli/2007/act/23/revised/en/pdf?annotations=true.  
49 PA Consulting, OFFICE OF THE INSPECTOR OF PRISONS (OIP) REVIEW OF OPERATIONAL STRUCTURE AND RESOURCES Final (2018), at 
p.55, available at: https://iopdev.wpengine.com/wp-content/uploads/2021/02/OIP-PA-Consulting-Report-2018.pdf. 
50 Ibid. 
51 See e.g. comments in the 2018 independent review, which noted that stakeholders highlighted the lack of full cooperation received 
from individual prisons, ibid., at p.53. See also reports that the former Inspector of Prisons resigned in part due to attempts within the IPS 
to undermine her office, see Irish Examiner, Prison inspector left position 'due to attempts to undermine her office' (2022), available at: 
https://www.irishexaminer.com/news/arid-40814280.html.  

https://iopdev.wpengine.com/wp-content/uploads/2021/02/OIP-PA-Consulting-Report-2018.pdf
https://revisedacts.lawreform.ie/eli/2001/act/25/revised/en/pdf?annotations=true
https://revisedacts.lawreform.ie/eli/2007/act/23/revised/en/pdf?annotations=true
https://iopdev.wpengine.com/wp-content/uploads/2021/02/OIP-PA-Consulting-Report-2018.pdf
https://www.irishexaminer.com/news/arid-40814280.html
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44. Finally, in regards Heads 8(7)-(8), IPRT understands that it may be useful and necessary for the 

Minister of Justice to be kept updated on the work of the Chief Inspector. IPRT invites the 

Committee, however, to examine closely these provisions to ensure that they do not affect 

the Chief Inspector’s independence in the exercise of their duties. It might also be necessary 

to amend the wording of these provisions if the Inspectorate is to be removed from the overall 

control of the Minister and Department (as recommended above at paragraphs 25-27).  

 

 

Recommendation 8: Consideration should be given to amending Head 8(1) so as to specify the 

minimum number of inspections (whatever the type) of each prison required. The Committee 

should strongly consider inserting a minimum requirement of one visit per year for each 

prison.  

 

Recommendation 9: Amend Head 8(2) to specify that all inspections conducted by the Chief 

Inspector must have regard to OPCAT.  

 

Recommendation 10: Amend Head 8(5)(a) to specify that the Chief Inspector has the power to 

engage external experts and such external experts may accompany the Chief Inspector and 

Inspectorate staff on any visit to a place of detention. 

 

Recommendation 11: Head 8(5) should be amended to: 

i. make explicit that the Chief Inspector is entitled to obtain all 

information relating to the management / operation of a prison as well 

as information relating to a specific person;  

ii. clarify the consent required for the Inspectorate to access the personal 

/ medical records of living and deceased individuals; and 

iii. strengthen the entitlement of the Chief Inspector to information by 

clarifying that no other enactments restricting the sharing or disclosure 

of information will prevent a person providing the Chief Inspector with 

the information it needs to carry out its duties.  

 

Recommendation 12: Amend Head 8(6) to make it (i) a criminal offence for a person to refuse 

to cooperate with the Chief Inspector in the exercise of their powers and (ii) a disciplinary 

offence for a prison officer or IPS staff member to refuse to cooperate.  
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Recommendation 13: The Committee should consider if Heads 8(7)-(8) require amendment in 

order to secure the independence of the Chief Inspector.  

 

 

 

Head 9 – Serious Adverse Incidents 

45. IPRT welcomes this provision and the extension of the Chief Inspector’s role in investigating 

‘Serious Adverse Incidents’ (SAIs) and the explanation of what might constitute such an 

incident (as detailed in Head 4). It is noted, however, that the list of potential SAIs in Head 4 

does not include a “[s]ignificant breach of discipline by prison officers” as recommended by 

the 2018 independent review on the operation of the Inspector of Prisons.52 This is a 

potentially significant oversight, and the Committee should consider amending Head 4 to 

specify that an SAI could include such an incident. It might also be worth including within Head 

4 an explicit statement to the effect that the list of SAIs referenced is non-exhaustive. 

 

46. As for the role of the Director General in notifying the Chief Inspector of any SAI that occurs, 

it would be useful to detail in the legislation the timeframe within which the Chief Inspector 

must be informed. It has been suggested the timeframe could be “as soon as is reasonably 

possible” with a maximum period of 24 hours for notification. It would also be helpful to set 

out in the legislation that notification must be done in the format required by the 

Inspectorate.53 

 

 

Recommendation 14: Consideration should be given to (i) including within the definition of 

‘Serious Adverse Incident’ per Head 4 a significant breach of discipline by prison officers and 

(ii) stating explicitly within Head 4 that the list of ‘Serious Adverse Incidents’ is non-exhaustive. 

 

Recommendation 15: Expand Head 9(1) to specify that (i) the Director General must notify the 

Chief Inspector of any ‘Serious Adverse Incident’ as soon as is reasonably possible and no later 

than 24 hours after the incident occurred and (ii) such notifications are to be made in the 

format dictated by the Inspectorate. 

 
52 PA Consulting, OFFICE OF THE INSPECTOR OF PRISONS (OIP) REVIEW OF OPERATIONAL STRUCTURE AND RESOURCES Final (2018), at 
p.51, available at: https://iopdev.wpengine.com/wp-content/uploads/2021/02/OIP-PA-Consulting-Report-2018.pdf. 
53 Ibid., at p.55. 

https://iopdev.wpengine.com/wp-content/uploads/2021/02/OIP-PA-Consulting-Report-2018.pdf
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Head 10: Investigations of Deaths in Custody of Prisoners 

47. It is positive that this provision finally places the role the Inspector plays in investigating deaths 

in custody on a statutory basis and IPRT broadly welcomes this provision.54 It is important that 

the notification requirement detailed in Head 10(1) complements the existing Rule 47 of the 

Irish Prison Rules 2007, which detail the Governor’s duties where a prisoner dies in custody 

and includes requirements around notifying various bodies including the Inspector of 

Prisons.55  

 

48. Similar to above, it would also be helpful if Head 10(1) specified the period within which the 

Director General must notify the Chief Inspector of a death in custody (or death of person 

recently released from custody). As above, an appropriate maximum period for this might be 

24 hours.  

 

 

Recommendation 16: Expand Head 10(1) to specify that the Director General must notify the 

Chief Inspector of a death in custody etc as soon as is reasonably possible and no later than 24 

hours after the death occurred.  

 

 

Head 11: Accountability to Oireachtas Committees 

49. IPRT broadly welcomes this provision to the extent that it makes clear that the Chief Inspector 

may be accountable to the Oireachtas: this would broadly correspond with the points around 

the independence of the Chief Inspector as detailed above.  

 

50. That said, IPRT is very concerned by Head 11(10)(a) which states that the Chief Inspector – in 

appearing before an Oireachtas committee – shall not “question or express an opinion on the 

merits of any policy of the Government or a Minister of the Government or on the merits of 

the objectives of such policy”. Restricting the ability of the Chief Inspector to question 

Government policies in this way arguably undermines the independence of the office, which 

is core to its role as an NPM. In particular, it would appear to undermine Article 19(c) of 

 
54 To date it has been done at the Minister’s request, see e.g. Office of the Inspector of Prisons, INVESTIGATION REPORT INTO THE 
CIRCUMSTANCES SURROUNDING THE DEATH OF Mr A 2019 AGED 22 IN MIDLANDS PRISON ON 27 JANUARY 2019 (2022), at p.4, available 
at: https://www.oip.ie/wp-content/uploads/2022/01/OIP-DICIRep-Mr-A-2019.pdf.  
55 See Rule 47(7) of the Prison Rules 2007, available at: https://www.irishstatutebook.ie/eli/2007/si/252/made/en/print.  

https://www.oip.ie/wp-content/uploads/2022/01/OIP-DICIRep-Mr-A-2019.pdf
https://www.irishstatutebook.ie/eli/2007/si/252/made/en/print
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OPCAT, which makes clear that NPMs must be granted – at a minimum – the power to submit 

proposals and observations concerning existing or draft legislation.  

 

51. While similar provisions do appear in legislation relating to the Director of IHREC and the 

Ombudsman for Children, IPRT notes that these provisions only limit these individuals’ ability 

to comment on a Government policy when appearing before the Public Accounts Committee 

(and not other Oireachtas committees).56 It further does not appear that the Chief 

Commissioner of IHREC (a role which is arguably a better equivalent to the role of the Chief 

Inspector than the Director of IHREC) is subject to any such constraints in her appearances 

before Oireachtas committees. It is not accordingly clear why the Chief Inspector should be 

limited in their comments on Government policies before any Oireachtas committee, and IPRT 

would urge the Committee to closely consider whether this is appropriate or necessary.  

 

 

Recommendation 17: Remove Head 11(10)(a) from the legislation on the basis that it 

significantly undermines the independence of the Chief Inspector and risks contravening 

Article 19(c) of OPCAT. 

 

 

Head 12: Publication of Annual and other Reports 

52. IPRT broadly welcomes the indication in Head 12 that the Chief Inspector will be given the 

power to publish their own reports. This has been something that IPRT has repeatedly 

recommended57 and will be extremely important in improving the independence, 

transparency and efficiency of Inspectorate reports in the future.  

 

53. That said, this provision must be amended to make clear that, in addition to the Inspectorate’s 

powers to lay its annual report and specific investigation reports before the Oireachtas as per 

Head 12(1) and (3)-(4), it also has the power to lay its general prison inspection reports before 

the Oireachtas. While Head 17(1)(e) appears to give NPMs this power (and accordingly will 

give the Chief Inspector – as the NPM in the justice sector – the power to lay its inspection 

 
56 See: sections 22-23 of the Irish Human Rights and Equality Commission Act 2014, available at: 
https://revisedacts.lawreform.ie/eli/2014/act/25/revised/en/pdf?annotations=true; and sections 18-19 of the Ombudsman for Children 
Act 2002, available at: https://revisedacts.lawreform.ie/eli/2002/act/22/revised/en/pdf?annotations=true.  
57 See e.g. repeated recommendations within IPRT’s annual Progress in the Penal System reports, IPRT, Progress in the Penal System (PIPS): 
Assessing progress during a pandemic (2021), at p.98, available at: https://pips.iprt.ie/site/assets/files/Progress-in-the-Penal-System-
2020.pdf.; IPRT, Progress in the Penal System (PIPS): The need for transparency (2022), at p.13, available at: 
https://www.iprt.ie/site/assets/files/7052/progress_in_the_penal_system_2021_-_final.pdf.  

https://revisedacts.lawreform.ie/eli/2014/act/25/revised/en/pdf?annotations=true
https://revisedacts.lawreform.ie/eli/2002/act/22/revised/en/pdf?annotations=true
https://pips.iprt.ie/site/assets/files/Progress-in-the-Penal-System-2020.pdf
https://pips.iprt.ie/site/assets/files/Progress-in-the-Penal-System-2020.pdf
https://www.iprt.ie/site/assets/files/7052/progress_in_the_penal_system_2021_-_final.pdf
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reports before the Houses of the Oireachtas), this should be made explicitly clear by including 

a reference to such power within Head 12 as well.  

 

54. Heads 12(3)-(4) should also be amended to make explicit that the Chief Inspector has the 

power, after laying their annual report / investigation report / inspection report before the 

Houses of the Oireachtas, to publish such reports in such manner as they consider 

appropriate. This reflects similar wording used in the Irish Human Rights and Equality 

Commission Act 2014.58 

 

55. IPRT accepts that in some exceptional circumstances the Chief Inspector will need the power 

to amend or redact reports before publication, as provided by Head 12(5)-(6). Such provisions, 

however, must be considered in the context of Article 35 of OPCAT which makes clear that 

NPMs (and NPM staff) must be given “such privileges and immunities as are necessary for the 

independent exercise of their functions”. As noted by the UN High Commissioner of Human 

Rights, such measures protect the independent exercise of NPMs’ mandates.59 

 

56. These privileges / immunities must accordingly be set out explicitly within the Bill and might 

be modelled on the privileges / immunities detailed in Section 22 of the UN Convention on 

the Privileges and Immunities (in line with Article 35 OPCAT). This includes providing immunity 

from legal process in respect of words spoken or written or acts done in the performance of 

their duties.60  

 

 

Recommendation 18: Amend Head 12 to make clear that the Chief Inspector also has the 

power to lay before the Oireachtas its general prison inspection reports.  

 

Recommendation 19: Amend Heads 12(3)-(4) to explicitly state the Chief Inspector’s power to 

publish all its reports in such manner as it considers appropriate.   

 

 
58 See section 28(3) of the Irish Human Rights and Equality Commission Act 2014, available at: 
https://revisedacts.lawreform.ie/eli/2014/act/25/revised/en/pdf?annotations=true. 
59 UN High Commissioner for Human Rights, Preventing Torture: The Role of National Preventive Mechanisms (Professional Training Series 
No.21) (2018), at p.19, available at: https://www.ohchr.org/sites/default/files/Documents/Publications/NPM_Guide_EN.pdf. 
60 See section 22 of the UN Convention on the Privileges and Immunities, available at: 
https://treaties.un.org/pages/ViewDetails.aspx?src=TREATY&mtdsg_no=III-1&chapter=3&clang=_en. Ireland appears to have acceded to 
this Convention in May 1967. 

https://revisedacts.lawreform.ie/eli/2014/act/25/revised/en/pdf?annotations=true
https://www.ohchr.org/sites/default/files/Documents/Publications/NPM_Guide_EN.pdf
https://treaties.un.org/pages/ViewDetails.aspx?src=TREATY&mtdsg_no=III-1&chapter=3&clang=_en
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Recommendation 20: Insert within Head 12 (or elsewhere within the Bill) a provision setting 

out the privileges and immunities applicable to NPMs and their staff, as required by Article 35 

of OPCAT.  

 

 

 

Part 2: Prison Visiting Committees 

 

57. At the outset, IPRT emphasises that – as acknowledged by the Notes on Head 13 – the 

Department of Justice is currently undertaking a stakeholder consultation regarding the role 

of Prison Visiting Committees (PVCs).61 IPRT is engaging with the Department’s consultation 

and review, and this part of the legislation is very likely to change as the Department’s work 

on PVCs progresses. IPRT’s observations on Part 2 of the Bill are accordingly kept relatively 

brief on the basis that this section is likely to be subject to significant re-drafting in the future.   

 

Overarching Observations on Part 2 

58. This Part of the Bill effectively places PVCs under the supervision of the Chief Inspector. While 

IPRT is not necessarily opposed to such a step, and can see the benefits of such oversight of 

the PVCs as well as the obviously complementary nature of the work of both mechanisms, we 

are of the view that careful consideration needs to be given to this restructure.  

 

59. In particular: 

a. If the Chief Inspector is to take on such an oversight role, it will be necessary to provide 

that office with specific resources / staff to manage it.  

b. More fundamentally, it is important to address whether the conflation of these two 

important inspection and monitoring mechanisms risks diminishing the work of either 

or both.  

 

60. The Notes to Head 13 also state that PVCs shall be “OPCAT compliant”. This is very much 

welcomed but it must be made clear within the legislation (and more broadly the Government 

must make clear its intention) whether it is envisioned that the PVCs will themselves be 

designated as an NPM. Insofar as IPRT understands, this is not currently the intention but it 

may be that this needs to be the subject of further discussion.  

 
61 For more information, see: https://www.gov.ie/en/consultation/187f7-review-of-prison-visiting-committees/.  

https://www.gov.ie/en/consultation/187f7-review-of-prison-visiting-committees/
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61. In this regard, IPRT notes that the UK Independent Monitoring Boards (IMBs) – entities that 

are like PVCs in that they are comprised of unpaid members of the community and conduct 

regular visits to prisons62 – are a designated NPM within the UK’s multi-institution model.63 

The APT, however, has recommended that community-based visiting schemes are not 

designated as an NPM on the basis that members “will almost always lack the ‘professional 

knowledge’ and ‘expertise’ elements that are key requirements of an NPM under the OPCAT”.64  

 

62. In particular, the APT points to Article 18(2) of OPCAT which makes clear that NPMs should be 

made up of experts with professional knowledge (which members of the PVCs, given their 

voluntary role, may lack). That said, the APT highlights the valuable contribution that 

community-based independent visiting schemes such as PVCs can make to the overall 

inspection and monitoring of places of detention, noting that they can work as a 

“complementary, but separate, measure that can work in a mutually-reinforcing relationship 

with an NPM”65 and that they should be “strongly encouraged in every State, but not as an 

‘OPCAT NPM’ per se.”66 

 

 

Recommendation 21: The Committee should consider whether PVCs should be placed under 

the remit of the Chief Inspector and, if such an approach is to be taken, the impact that this 

will have on the Chief Inspector’s functions and resources.  

 

Recommendation 22: The Bill should clarify if the intention is for PVCs to be a designated NPM 

within the multi-institution model and, if that is the intention, consider carefully whether such 

an approach is appropriate. 

 

 

Initial Submissions on Head 13 

63. IPRT welcomes the indication within Head 13(4) that appointments to PVCs will be done 

through the PAS. This will significantly improve transparency around how individuals are 

appointed to PVCs, which is currently extremely unclear. This contrasts with the process 

 
62 For more information on IMBs, see the website, available at: https://www.imb.org.uk/independent-monitoring-boards/.  
63 See the UK NPM list of members, available at: https://www.nationalpreventivemechanism.org.uk/members/.  
64 Association for the Prevention of Torture (APT), Establishment and Designation of National Preventive Mechanisms (2006), at p.87, 
available at: http://www.apt.ch/en/resources/publications/guide-establishment-and-designation-npms-2006 
65 Ibid., at p.88. 
66 Ibid. 

https://www.imb.org.uk/independent-monitoring-boards/
https://www.nationalpreventivemechanism.org.uk/members/
http://www.apt.ch/en/resources/publications/guide-establishment-and-designation-npms-2006
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adopted in the UK for IMBs where there is publicly available information on vacancies, the 

process for applying to become an IMB member and information events for interested 

individuals.67 

 

64. IPRT has concerns, however, in respect of several of the provisions within Head 13.  

 

65. Head 13(5): Consideration should be given to whether it is appropriate for the Chief Inspector 

to be required to consult the Minister, IPS and Probation Service in deciding on the criteria for 

appointment of PVC members. At a minimum, if this provision is to be retained, the Chief 

Inspector should be required to also consult with IHREC (as NPM coordinator), relevant civil 

society organisations and people with experience of imprisonment.  

 

66. Head 13(6): While it is accepted that vetting measures may be required, it is imperative that 

any such provisions do not have a chilling effect that prevents those with experience of 

imprisonment or the criminal justice system from applying for a position on a PVC. This should 

be clarified within the legislation by either amending the language used and/or including a 

provision that expressly sets out the desirability of appointing people with lived experience of 

imprisonment or the criminal justice system to PVCs and makes clear that a conviction will not 

preclude a person from being appointed to a PVC. 

 

67. Heads 13 (12)-(13): Issues around the publication and timeliness of PVC reports has been a 

constant issue, with IPRT previously highlighting that there is often signficant delay in 

publishing PVC reports.68 This is seen most recently in the publication of the PVC Annual 

Reports 2020 in March 2022 i.e. approximately 15 months after the period to which the 

reports relate had ended.69 Such delays undermine public scrutiny and accountability as well 

as the ability of organisations such as IPRT to respond in a timely and effective manner to the 

issues arising from the reports.  

 

68. Reform in the area of publication is therefore crucial and IPRT is concerned that Heads 13(12)-

(13) are not strong enough to address the various concerns arising. In particular: 

 
67 For more information, see: https://www.imb.org.uk/join-now/.  
68 IPRT, Progress in the Penal System (PIPS): Assessing progress during a pandemic (2021), at p.89, available at: 
https://pips.iprt.ie/site/assets/files/Progress-in-the-Penal-System-2020.pdf 
69 Department of Justice, Prison Visiting Committee Annual Reports 2020 (2022), available at: https://www.gov.ie/en/collection/3d94d-
prison-visiting-committee-annual-reports-2020/.  

https://www.imb.org.uk/join-now/
https://pips.iprt.ie/site/assets/files/Progress-in-the-Penal-System-2020.pdf
https://www.gov.ie/en/collection/3d94d-prison-visiting-committee-annual-reports-2020/
https://www.gov.ie/en/collection/3d94d-prison-visiting-committee-annual-reports-2020/


25 
 

a. It is not enough for a composite report to be published by the Chief Inspector in the 

place of publication of each individual PVC annual report (Head 13(13)). While a 

composite report that identifies broad themes or consistent issues arising across the 

prison estate would be helpful, this must be in addition to publication of individual 

prison reports. Such individual reports play an important function in highlighting the 

issues arising in specific prisons and non-publication risks certain issues remaining 

hidden from public scrutiny. 

b. The Notes to Head 13 suggest it is the Minister who will retain the power to publish 

reports. This arguably undermines the independence of the PVC reports and conflicts 

with the apparent intention of Head 13 for PVCs to come under the authority of the 

Chief Inspector. IPRT urges the Committee to amend Head 13 to make explicit that, if 

the PVCs are to fall within the Chief Inspector’s remit, the Chief Inspector will have 

the power to lay the PVC annual reports before the Houses of the Oireachtas and 

publish them thereafter in such manner as they consider appropriate. Any provision 

around publication should further set out clearly the deadline for PVCs to submit their 

annual reports to the Chief Inspector and a timeline within which such reports must 

be published (whoever it is that publishes the reports). 

 

 

Recommendation 23: Amend Head 13(5) to require the Chief Inspector to consult with IHREC, 

relevant civil society organisations and individuals with experience of imprisonment in 

deciding on the criteria for appointment to a Prison Visiting Committee. The Committee should 

also consider whether it is appropriate for the Chief Inspector to be required to consult with 

the Minister for Justice, IPS and Probation Service on these criteria.  

 

Recommendation 24: Amend Head 13(6) to avoid any chilling effect on people with experience 

of imprisonment applying for appointment to a Prison Visiting Committee. 

 

Recommendation 25: The Committee should closely examine Heads 13(12)-(13). These 

provisions should be amended to (i) ensure that Prison Visiting Committee annual reports in 

respect of each prison are published (either in the place of, or in addition to, a composite 

report) and (ii) provide the Chief Inspector, if their remit includes responsibility for the Prison 

Visiting Committees, with the power to publish all Prison Visiting Committee reports and 
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specify the deadline for submission of Prison Visiting Committee annual reports as well as the 

timeline for publication.  

  

 

 

Part 3: Inspection Mechanisms for the Prevention of Torture and Other Cruel, 

Inhuman and Degrading Treatment or Punishment 

 

Head 14: Interpretation for Part 3 

69. The definition of “place of detention” under Head 14 refers only to places where persons are 

detained “by a court or under any enactment” and arguably does not reflect the expansive 

definition provided by Article 4 of OPCAT, which defines places of detention as “any place 

under its jurisdiction and control where persons are or may be deprived of their liberty, either 

by virtue of an order given by a public authority or at its instigation or with its consent or 

acquiescence”. The OPCAT definition deliberately adopts a “broad, open-textured approach” 

and UN guidelines make clear that the preventive function of OPCAT means that the 

interpretation of places of detention should be as extensive as possible “in order to maximize 

the preventive impact of the work of NPMs”.70 

 

 

Recommendation 26: Amend Head 14 to include a more extensive definition of “place of 

definition” that reflects Article 4 and the broad intention of OPCAT.  

 

 

Head 15: Inspections of places of detention by International bodies 

70. IPRT welcomes Head 15, which confirms the basis for visits from international bodies such as 

the European Committee for the Prevention of Torture and Inhuman or Degrading Treatment 

or Punishment (CPT) and the UN’s SPT to places of detention in Ireland. Visits from the SPT, 

which will commence upon Ireland’s ratification of OPCAT, will provide an important 

additional layer of monitoring and inspection.  

 

 
70 UN High Commissioner for Human Rights, Preventing Torture: The Role of National Preventive Mechanisms (Professional Training Series 
No.21) (2018), at p.7, available at: https://www.ohchr.org/sites/default/files/Documents/Publications/NPM_Guide_EN.pdf. 

https://www.ohchr.org/sites/default/files/Documents/Publications/NPM_Guide_EN.pdf
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71. While IPRT does not currently have any specific recommendations on Head 15, the State’s 

relationship with the SPT will be a matter of ongoing dialogue and cooperation and it will be 

important that the State in due course has regard to the SPT’s guidance on its visiting 

procedures.71 

 

Head 16: Co-ordinating National Preventive Mechanism 

72. IPRT broadly welcomes the decision to implement a multi-institution NPM model in Ireland, 

with IHREC acting as the NPM coordinating body. Designating Ireland’s National Human Rights 

Institution (NHRI) as the coordinating body particularly has benefits insofar as IHREC has 

extensive experience with a rights-based approach to issues and their involvement in the NPM 

will help to build confidence in the operation of OPCAT.72  

 

73. That said, it is important that the Bill explicitly sets out IHREC’s new NPM coordinating 

function as distinct from all its other responsibilities. UN guidelines suggest that the NPM 

function must “operate within [the NHRI] as separate organizational units, with their own 

discrete Heads exercising operational autonomy” and the organisational structure must 

ensure “operational autonomy as regards their resources, work plans, findings, 

recommendations and direct (and, if need be, confidential) contact with the SPT”.73  

 

74. This observation is reflected in SPT country reports, with the SPT noting in a 2019 report on 

Portugal that “[e]xperience suggests that a national preventive mechanism can most 

effectively exercise its mandate when it is located within a separate unit of the national human 

rights institution”.74 In its 2018 report on Romania, the SPT discussed its concerns around the 

possible confusion or duplication of mandates within that country’s designated NPM (called 

‘the Peoples’ Advocate’) and made clear that this entity “should make a clear distinction 

between the mandate of the national preventive mechanism and the other functions of the 

People’s Advocate.”75 

 

 
71 For more information on the SPT visiting function, see UN High Commissioner for Human Rights, Visits - Subcommittee on Prevention of 
Torture, available at: https://www.ohchr.org/en/treaty-bodies/spt/visits.  
72 Association for the Prevention of Torture (APT), Establishment and Designation of National Preventive Mechanisms (2006), at pp.81-82, 
available at: http://www.apt.ch/en/resources/publications/guide-establishment-and-designation-npms-2006 
73 UN High Commissioner for Human Rights, Preventing Torture: The Role of National Preventive Mechanisms (Professional Training Series 
No.21) (2018), at p.16, available at: https://www.ohchr.org/sites/default/files/Documents/Publications/NPM_Guide_EN.pdf. 
74 SPT, Visit to Portugal undertaken from 1 to 10 May 2018: observations and recommendations addressed to the State party - Report of 
the Subcommittee (2019) (CAT/OP/PRT/1), at para.15, available at: 
https://tbinternet.ohchr.org/_layouts/15/TreatyBodyExternal/CountryVisits.aspx.  
75 SPT, Visit to Romania undertaken from 3 to 12 May 2016: observations and recommendations addressed to the State party - Report of 
the Subcommittee (2018) (CAT/OP/ROU/1), at para.21, available at: 
https://tbinternet.ohchr.org/_layouts/15/TreatyBodyExternal/CountryVisits.aspx.  

https://www.ohchr.org/en/treaty-bodies/spt/visits
http://www.apt.ch/en/resources/publications/guide-establishment-and-designation-npms-2006
https://www.ohchr.org/sites/default/files/Documents/Publications/NPM_Guide_EN.pdf
https://tbinternet.ohchr.org/_layouts/15/TreatyBodyExternal/CountryVisits.aspx
https://tbinternet.ohchr.org/_layouts/15/TreatyBodyExternal/CountryVisits.aspx
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75. In its current draft, IPRT is concerned that the Bill does not sufficiently set out the distinct 

nature of the NPM coordinating role and calls for the legislation to explicitly set out the 

distinct nature of this new function for IHREC. This might require amendment of the Irish 

Human Rights and Equality Commission Act 2014 and involve measures such as designating 

an additional and dedicated Commissioner for the NPM function and/or establishing a new 

unit in IHREC which focuses only on NPM matters.  

 

76. A related point is the need for clear plans as to how IHREC will be resourced to take on the 

NPM coordinating role. The list of duties assigned to IHREC under Head 16(2) are extensive 

and will clearly require additional resourcing and staffing if they are to be met. Given that the 

duties include things like advising NPMs on systemic issues arising from NPM reports and 

providing guidance to NPMs on their obligations under OPCAT, it is clear that those assigned 

to carry out these duties should have knowledge, experience and expertise in both OPCAT and 

the prevention of torture more generally.    

 

77. IPRT is further of the view that Head 16 must clarify various aspects of IHREC’s new NPM 

coordination role. For example: 

a. The Bill does not make clear whether IHREC is guaranteed independence, safeguards 

and powers as apply more generally to NPMs (and as detailed in Heads 17 and 18). 

This might include powers to obtain information from relevant Ministers and agencies 

as needed (and as provided to individual NPMs per Head 17(4)-(5)). Such guarantees 

are recommended by the APT for any central coordinating NPM body.76 

b. The Bill does not explain whether IHREC, in its NPM coordinating function, is to have 

any power of inspection of a place of detention and/or if it has a residual power to 

inspect any place of detention not covered by the designation of one of the other 

NPMs. Again, this is a function which the APT has recommended would be appropriate 

for a central coordinating NPM body.77 

c. The Bill is silent on the power or duty of IHREC, as NPM coordinator, to produce and 

publish a collective annual report (drawing on the individual reports of the various 

NPMs). This is something that is done by the Chair of the UK NPM78 and the SPT has 

 
76 Association for the Prevention of Torture (APT), Establishment and Designation of National Preventive Mechanisms (2006), at p.93, 
available at: http://www.apt.ch/en/resources/publications/guide-establishment-and-designation-npms-2006. 
77 Ibid. 
78 See NPM, Publications and resources, available at: https://www.nationalpreventivemechanism.org.uk/publications-resources/. 

http://www.apt.ch/en/resources/publications/guide-establishment-and-designation-npms-2006
https://www.nationalpreventivemechanism.org.uk/publications-resources/


29 
 

recommended that the Chair presents such reports to Parliament directly so that it is 

“accountable to Parliament for the implementation of its mandate”.79  

 

 

Recommendation 27: Amend Head 16 to make explicit the distinct nature of the NPM 

coordinating role within IHREC.  

 

Recommendation 28: The Committee should consider the resource implications for IHREC in 

taking on this new NPM coordinating function and whether this will require any legislative 

amendments. 

 

Recommendation 29: Amend Head 16 to clarify: 

i. the independence of IHREC in its new NPM coordinating role and the 

safeguards and powers it is guaranteed as NPM coordinator;  

ii. whether IHREC, in its NPM coordinating role, is to have any power of 

inspection of places of detention; and 

iii. the power IHREC will have, as NPM coordinator, to produce and publish 

its own annual report. 

 

 

Head 17: The functions of a National Preventive Mechanism (NPM) 

78. Head 17 currently provides designated NPMs with many of the powers it is required to have 

by OPCAT. This provision could be strengthened further, however, as follows: 

a. To reinforce the independence of NPMs (as required by Articles 17 and 18 of OPCAT), 

Heads 17(1)(c) and (e) should specify that NPMs have the power to publish their 

annual reports and inspection reports in whatever manner they deem appropriate 

(once the reports have been laid before the Oireachtas). This would further ensure 

compliance with Article 23 of OPCAT, which requires State Parties to “undertake to 

publish and disseminate the annual reports of the national preventive mechanisms”. 

b. Head 17(1) should include specific reference to the power of NPMs to submit 

proposals and observations on existing and draft legislation as required by Article 

19(c) of OPCAT, and the duty of the State to inform the NPM of any draft legislation 

 
79 SPT, Visit to the United Kingdom of Great Britain and Northern Ireland undertaken from 8 to 19 September 2019: recommendations and 
observations addressed to the national preventive mechanism - Report of the Subcommittee (2020), at paras.69-71, available at: 
https://tbinternet.ohchr.org/_layouts/15/TreatyBodyExternal/CountryVisits.aspx.  

https://tbinternet.ohchr.org/_layouts/15/TreatyBodyExternal/CountryVisits.aspx
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that may be under consideration which is relevant to its mandate and take into 

account any proposals or observations from the NPM on such legislation.80 

c. Head 17 should make explicit that NPMs have the liberty to decide on the places 

falling under their remit that they want to visit as required per Article 20(e) of OPCAT.  

d. To ensure the State’s timely engagement with NPM recommendations, Head 17(8) 

should either establish in legislation a minimum period within which Ministers are 

required to respond to an NPM or, at a minimum, provide the NPM with the power 

to set deadlines for a response and require Ministers to comply with such deadlines. 

 

 

Recommendation 30: The Committee should examine Head 17 closely to ensure it complies 

with the requirements of OPCAT and recommend amending the Bill to strengthen provisions 

relating to:  

i. the publication of NPM reports;  

ii. the power of NPMs to make submissions on draft and existing 

legislation, and the duty of the State to consider such submissions;  

iii. the power of NPMs to decide where they wish to visit within their 

remit; and  

iv. the duty of Ministers to respond to NPM recommendations within a 

specified period of time. 

 

 

Head 18: Designation of National Preventive Mechanisms (NPMs) 

79. IPRT understands that Head 18 offers a pragmatic approach to setting up the framework for 

future designation of NPMs and welcomes the indication in the Notes on Head 18 that the 

relevant Departments “have indicated their support for such an enabling mechanism to allow 

those Ministers to designate NPMs in relevant settings that amount to places of detention”. 

 

80. It is crucial, however, that the Bill makes clear that each designated NPM will need to establish 

a specific NPM unit within its existing structure, so as to ensure the separation of the NPM 

function from each organisation’s other statutory functions. The need for this distinction in 

functions is a fundamental underlying principle of OPCAT, with the SPT stating:  

 
80 This is recommended by the SPT in its guidelines on NPMs, see SPT, Guidelines on national preventive mechanisms (2010) 
(CAT/OP/12/5), at para.28, available at: available at: 
https://tbinternet.ohchr.org/_layouts/15/treatybodyexternal/Download.aspx?symbolno=CAT/OP/12/5&Lang=en. 

https://tbinternet.ohchr.org/_layouts/15/treatybodyexternal/Download.aspx?symbolno=CAT/OP/12/5&Lang=en
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“Where the body designated as the NPM performs other functions in addition to those 

under the Optional Protocol, its NPM functions should be located within a separate 

unit or department, with its own staff and budget”.81 

 

81. This is a point that has been made repeatedly by the SPT in its country reports (see e.g. at 

paragraph 74 above). In its report on New Zealand, the country on which Ireland’s NPM multi-

institution structure is modelled, the SPT noted that many of the component bodies had not 

received extra resources to carry out their mandate under OPCAT and that this – alongside 

general staff shortages – had “severely impeded their ability to do so”.82 The SPT explained 

that it was also concerned that New Zealand did not appear to consider the OPCAT mandate 

to be a “core function of the bodies designated as the national preventive mechanism”.83  

 

82. Such comments provide a stark lesson to Ireland and reinforce the importance of ensuring 

that all bodies or persons designated as an NPM understand the purpose of OPCAT and the 

role of NPMs, and that they are sufficiently resourced to establish a distinct unit or 

department tasked with carrying out the OPCAT mandate. Such resourcing is further required 

by Article 18(3) of OPCAT, which requires State Parties to “make available the necessary 

resources for the functioning of the national preventive mechanisms”. 

 

83. While Head 18(2) talks about the criteria Ministers must consider when designating a body as 

an NPM, this provision should make explicit that the relevant Minister is responsible for taking 

“the necessary measures” to ensure that that the NPM experts have the “required capabilities 

and professional knowledge” to carry out their duties (as required by Article 18(2) of OPCAT). 

Head 18 should further set out the requirement that the relevant Minister “strive for a gender 

balance and the adequate representation of ethnic and minority groups in the country” (as per 

Article 18(2) OPCAT). Again, this was a concern raised by the SPT in respect of the New Zealand 

NPMs, with the SPT noting the “lack of expertise in medical and mental health issues” among 

experts working in the NPMs.84 

 

 
81 SPT, Guidelines on national preventive mechanisms (2010) (CAT/OP/12/5), at para.32, available at: available from: 
https://tbinternet.ohchr.org/_layouts/15/treatybodyexternal/Download.aspx?symbolno=CAT/OP/12/5&Lang=en 
82 SPT, Visit to New Zealand undertaken from 29 April to 8 May 2013: observations and recommendations addressed to the State party - 
Report of the Subcommittee (2017) (CAT/OP/NZL/1), at paras.12-15, available at: 
https://tbinternet.ohchr.org/_layouts/15/TreatyBodyExternal/CountryVisits.aspx 
83 Ibid.  
84 Ibid., at para.13. 

https://tbinternet.ohchr.org/_layouts/15/treatybodyexternal/Download.aspx?symbolno=CAT/OP/12/5&Lang=en
https://tbinternet.ohchr.org/_layouts/15/TreatyBodyExternal/CountryVisits.aspx
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84. Finally, IPRT notes that the SPT advises that NPMs are identified through an “an open, 

transparent and inclusive process which involves a wide range of stakeholders, including civil 

society” (emphasis added).85 This is echoed by IHREC in its recent recommendation to the UN 

Human Rights Committee that the State provide a “statutory basis for the involvement of civil 

society organisations in the operation of the National Preventative Mechanism”.86 As the APT 

notes, including relevant civil society organisations in the process of determining the NPM will 

help ensure the NPM is “credible and…effective”.87  

 

85. In addition, even where civil society organisations are not a designated NPM, they can play an 

extremely important role in providing information to the NPM;  ensuring external scrutiny and 

accountability for the NPM’s work; and enhancing the NPM’s effectiveness by promoting 

awareness of the NPM among detainees.88 It would therefore be helpful to include within 

Head 18 (or elsewhere in the Bill) a statutory basis for relevant civil society organisations to 

play a role in designating NPMs and engaging with such NPMs once established. This might 

include amending Heads 18(1)-(2) to require the Minister to consult with relevant civil society 

organisations in designating the NPMs and setting out a formal role for civil society in the 

operation of NPMs.  

 

 

Recommendation 31: Amend Head 18 to explicitly set out (i) the requirement that designated 

NPMs must establish a distinct unit or department that is responsible for carrying out the 

OPCAT mandate and (ii) the need for all designated NPMs to be sufficiently resourced to do 

this. 

 

Recommendation 32: Amend Head 18 to make explicit that the relevant Minister is responsible 

for ensuring (i) all experts on the NPM have the necessary capabilities and professional 

knowledge to carry out the OPCAT mandate and (ii) the NPM has an appropriate gender 

balance and adequate representation of ethnic and minority groups.  

 

 
85 SPT, Guidelines on national preventive mechanisms (2010) (CAT/OP/12/5), at para.16, available at: available from: 
https://tbinternet.ohchr.org/_layouts/15/treatybodyexternal/Download.aspx?symbolno=CAT/OP/12/5&Lang=en 
86 IHREC, Ireland and the International Covenant on Civil and Political Rights Submission to the Human Rights Committee on Ireland’s fifth 
periodic report (2022), at p.64, available at: https://www.ihrec.ie/app/uploads/2022/06/Ireland-and-the-International-Covenant-on-Civil-
and-Political-Rights.pdf.  
87 Association for the Prevention of Torture (APT), Establishment and Designation of National Preventive Mechanisms (2006), at p.70, 
available at: http://www.apt.ch/en/resources/publications/guide-establishment-and-designation-npms-2006. 
88 Ibid. 

https://tbinternet.ohchr.org/_layouts/15/treatybodyexternal/Download.aspx?symbolno=CAT/OP/12/5&Lang=en
https://www.ihrec.ie/app/uploads/2022/06/Ireland-and-the-International-Covenant-on-Civil-and-Political-Rights.pdf
https://www.ihrec.ie/app/uploads/2022/06/Ireland-and-the-International-Covenant-on-Civil-and-Political-Rights.pdf
http://www.apt.ch/en/resources/publications/guide-establishment-and-designation-npms-2006
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Recommendation 33: Amend Head 18 (or other provisions in the Bill) to include a clear 

statutory basis for relevant civil society organisations’ involvement in designating NPMs and 

their ongoing engagement with NPMs once established.  

 

 

Head 19: Chief Inspector of Places of Detention as the National Preventive Mechanism in the Justice 

Sector 

86. Head 19 of the Bill requires careful examination to scrutinise the proposal to effectively 

convert the Inspector of Prisons into the NPM for the criminal justice sector, thereby 

extending the Inspector’s remit to include the inspection of all places of detention within the 

justice sector. IPRT’s concerns are twofold. 

 

87. First, as discussed above at paragraphs 8-10, there are serious questions as to whether the 

Chief Inspector will have the resources or necessary staffing expertise to effectively carry out 

its OPCAT functions in respect of all prisons; Garda Síochána Stations; vehicles used by An 

Garda Síochána and the IPS; and court cells (or other places where a person is detained 

immediately before and after being escorted to court). As noted by IHREC’s 2017 report on 

Ireland and OPCAT, an extension of the Inspector of Prisons’ remit risks overloading “an 

already busy mandate and would inevitably require additional resources”.89 

 

88. Second, IPRT has concerns that the Bill does not sufficiently clarify the distinct functions 

assigned to the new Chief Inspector / Inspectorate of Places of Detention (again as discussed 

above at). These functions are effectively investigative (as set out in Part 1) and preventive (as 

set out in Part 3), but the current draft of the Bill is confusing in explaining the delineation of 

these duties and how they will operate alongside each other within the new Inspectorate. 

While of course some of this detail will need to be worked out by the new Inspectorate once 

established, it is crucial that the legislative framework is as clear as possible so that all parties 

can understand what exactly is expected of this new entity.  

 

89. It will further be necessary for this legislation to clarify the role of the new Inspectorate in 

carrying out other, existing, duties of the Inspector of Prisons, such as its role in overseeing 

 
89 IHREC, Ireland and the Optional Protocol to the UN Convention against Torture (2017), at p.9, available at: 
https://www.ihrec.ie/app/uploads/2017/09/Ireland-and-the-Optional-Protocol-to-the-UN-Convention-against-Torture.pdf.  

https://www.ihrec.ie/app/uploads/2017/09/Ireland-and-the-Optional-Protocol-to-the-UN-Convention-against-Torture.pdf
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complaints (per Rule 57B of the revised Prison Rules 2007)90 and responding to letters from 

people in prison (per Rule 44(1)(h) of the revised Prison Rules 2007).91 As it stands, the Bill is 

completely silent on these aspects of the Inspector’s work. 

 

 

Recommendation 34: The Committee should examine Head 19 very carefully and consider: 

i. the implications of extending the Inspector of Prisons’ remit to all places 

of detention in the criminal justice sector; 

ii. how the legislation can best clarify and establish the distinct roles of the 

new Inspectorate in regards both its investigative and preventive 

functions; and 

iii. how existing duties of the Inspector of Prisons that are not currently 

referenced in this Bill are to be incorporated and managed going 

forward.   

 

 

Head 20: Personal Data 

90. Head 20 is welcome and goes some way to implementing Article 21(2) of OPCAT which 

specifies that confidential information collected by an NPM “shall be privileged” and personal 

data not published without the “express consent” of the person concerned. The APT has stated 

that there should be “no exceptions to the privilege attaching to confidential information 

collected by the NPM”, noting that it is crucial for the effective functioning of NPMs that 

people giving information to it feel confident their information will not later be disclosed.92 

 

 

Recommendation 35: Amend Head 20 to reflect Article 21(2) of OPCAT and make explicit the 

principle that confidential information collected by an NPM is privileged.  

 

 

 

 
90 See Rule 57B as inserted into the Prison Rules 2007 by the Prison Rules (Amendment) 2013, available at: 
https://www.irishstatutebook.ie/eli/2013/si/11/made/en/print.  
91 See Rule 47 of the Prison Rules 2007, available at: https://www.irishstatutebook.ie/eli/2007/si/252/made/en/print#article57. See also 
the Inspector of Prisons website for an overview of its various existing functions, available at: https://www.oip.ie/what-we-do/.  
92 Association for the Prevention of Torture (APT), Establishment and Designation of National Preventive Mechanisms (2006), at p.44, 
available at: http://www.apt.ch/en/resources/publications/guide-establishment-and-designation-npms-2006. 

https://www.irishstatutebook.ie/eli/2013/si/11/made/en/print
https://www.irishstatutebook.ie/eli/2007/si/252/made/en/print#article57
https://www.oip.ie/what-we-do/
http://www.apt.ch/en/resources/publications/guide-establishment-and-designation-npms-2006
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Head 21: Protection from Sanction 

91. IPRT welcomes Head 21 which reflects the requirements within Articles 15 and 21(1) of OPCAT 

on the provision of information to the SPT without fear or sanction or disclosure, while 

acknowledging that Head 21(1)(b) is required to ensure such provision cannot be used by an 

agency official to deliberately give an NPM or the SPT false information. 

 

92. IPRT’s only comment in regards this provision is to suggest that it may be an appropriate place 

to insert a provision within the Bill that explicitly sets out the privileges and immunities that 

are accorded to the SPT and all NPMs so that they can independently exercise their functions 

(as required by Article 35 of OPCAT and discussed above). The APT makes clear that such 

privileges and immunities must apply “personally to each member of the NPM” but notes that 

it may be appropriate to allow a majority of the NPM to vote in favour of waiving these 

immunities in certain defined circumstances.93 

 

 

Recommendation 36: Consideration should be given on whether a provision should be 

included in the Bill under this Head setting out the privileges and immunities that apply to the 

SPT and designated NPMs. If so, careful consideration should be given to the wording of this 

provision. 

 

 

 

Concluding Remarks 

 

93. Ireland is a country that knows all too well the abuses that can occur behind closed doors. This 

Bill, and the ratification of OPCAT, represents an historic opportunity to strengthen the culture 

of human rights within Irish detention facilities and put in place safeguards to ensure that 

some of the most vulnerable individuals in our society are protected.  

 

94. IPRT urges the Committee to accordingly give this Bill the time and attention it deserves, and 

to ensure that it is as effective as possible. As the Bill progresses through the Houses of the 

Oireachtas, IPRT recommends that the Government should immediately ratify OPCAT in the 

 
93 Ibid., at p.43.  
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meantime. This has been recommended by IHREC94 and is possible under Article 24 of OPCAT, 

which provides that a State – upon ratification – may make a declaration postponing the 

implementation of their obligations under Part III (relating to visits from the SPT) or Part IV 

(relating to NPMs) for a maximum of three years (extendable by a further two years).95 

Immediate ratification would further signal Ireland’s commitment to OPCAT and preventing 

torture in places of detention and help ensure the current momentum is not lost. 

 

95. Finally, IPRT reiterates our willingness to further assist the Committee in its work on this Bill 

and would very much welcome the opportunity to meet with the Committee to discuss the 

Bill in further detail.  

 

 

 
94 IHREC, Ireland and the International Covenant on Civil and Political Rights: Submission to the Human Rights Committee on Ireland’s fifth 
periodic report (2022), at p.63, available at: https://www.ihrec.ie/app/uploads/2022/06/Ireland-and-the-International-Covenant-on-Civil-
and-Political-Rights.pdf; and IHREC, Ireland and the Convention against Torture: Submission to the United Nations Committee against 
Torture on Ireland’s second periodic report (2017), at p.4, available at: https://www.ihrec.ie/app/uploads/2017/07/Ireland-and-the-
Convention-against-Torture.pdf.  
95 This is extendable by an additional two years upon representations being made to the UN Committee against Torture by the State Party 
and following consultation with the SPT. 

https://www.ihrec.ie/app/uploads/2022/06/Ireland-and-the-International-Covenant-on-Civil-and-Political-Rights.pdf
https://www.ihrec.ie/app/uploads/2022/06/Ireland-and-the-International-Covenant-on-Civil-and-Political-Rights.pdf
https://www.ihrec.ie/app/uploads/2017/07/Ireland-and-the-Convention-against-Torture.pdf
https://www.ihrec.ie/app/uploads/2017/07/Ireland-and-the-Convention-against-Torture.pdf
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Introduction 
 

The Mental Health Commission (the MHC) is an independent statutory body established under 

the provisions of the Mental Health Acts 2001 -2018 (2001 Act).  Section 33 (1) of the 2001 Act 
sets out the principal functions of the MHC, which are to promote, encourage and foster the 

establishment and maintenance of high standards and good practices in the delivery of mental 
health services and to take all reasonable steps to protect the interests of persons involuntarily 
detained in approved centres under the 2001 Act. 

The MHC’s remit was extended by the Assisted Decision Making (Capacity) Act 2015 (‘the 2015 
Act’) to include the establishment of the new Decision Support Service (‘DSS’). The DSS’s function 
will be, to support decision-making by and for adults with capacity difficulties and to supervise 
individuals who are providing a range of supports to people with capacity difficulties. The DSS 
establishment project is ongoing, and it is anticipated that the DSS will commence operations at 
the same time that the 2015 Act (as amended) is fully commenced. 

The MHC has considered the current draft General Scheme of the Inspection of Places of 

Detention Bill 2022 (the Bill) and provides some specific comments below.  By way of general 
comment, the MHC welcomes and agrees with the intent of the Bill.  Furthermore, the MHC 

agrees with the proposal that the current regulators / bodies responsible for the places of 
detention be appointed as the National Preventive Mechanisms (NPMs) and supports the 

decision that there be one national coordinating body, The Irish Human Rights and Equality 
Commission (IHREC).  Finally, the MHC supports the passing of the Bill as soon as possible but as 
per the comments below believes that there are some gaps which require to be addressed.  
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1. Preliminary Point 
 

Please note that the MHC took part in the OPCAT Roundtable on an earlier draft of the Bill 

on 13 November 2018.  

 

The MHC also had correspondence from the Department of Health in 2020 and 2021 in 

relation to the earlier drafts of this Bill where we provided some preliminary comments, 
which are outlined in more detail below.  

 

The MHC will be limiting its comments to Part 3 of the 2022 Bill, which is the relevant 

section for the MHC. 

 

 

2. Key Issues  
 

2.1  Head 14 - Part 3 of the Bill expressly includes a definition for approved centers as per 
the 2001 Act but notably there is no reference to the Mental Health Commission 

(MHC).  If it is the intention that the MHC is to be an NPM, how is it proposed that 
shall be dealt with - via Head 18? 

 
2.2 Head 14 – Part 3 – The reference to Mental Health Act 2001 should be amended to 

 read Mental Health Acts 2001 -2018. 
 

2.3  Head 14 –There are no definitions of ‘treatment’ or ‘conditions’. The MHC believes 
that the Bill must be clear as to what is meant by ‘treatment’ and ‘conditions’ and 
that they should be defined terms. We acknowledge that they are not defined in the 

Convention.  However, given that different acts define treatment differently (see 
below), to ensure clarity for all persons’, definitions should be included here or 
alternatively it should be stated that ‘treatment’ and ‘conditions’ shall be as per the 
relevant national legislation which regulates the relevant place of detention. 

 
The 2001 Act defines ‘treatment’ as – 
 
“treatment”, in relation to a patient, includes the administration of physical, psychological 

and other remedies relating to the care and rehabilitation of a patient under medical 
supervision, intended for the purposes of ameliorating a mental disorder;  

 
The 2015 Act defines ‘treatment’ as: 

 
““treatment”, in relation to a person, means an intervention that is or may be done for a 

therapeutic, preventative, diagnostic, palliative or other purpose related to the physical or  
mental health of the person, and includes life-sustaining treatment;” 
 
2.4  Head 16 – Co-ordinating National Preventive Mechanism: As stated above, the MHC 

supports the provision that IHREC shall be the coordinating body for NPMs.  
However, the MHC submits that this Head is very general in its scope and lacks detail 
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on how this new system shall operate in practice, including: 
 

• When is IHREC required to provide guidance to NPMs? 

• It is intended that IHREC shall only issue guidance and what shall be the status of the 
guidance - when compared to Regulations, Standards and/or Rules? 

• When will IHREC be obliged to consult and liaise with NPMs e.g., annually?  
 

2.5  Head 17 – The functions of the National Preventive Mechanism (NPM): The MHC has 
similar concerns here as with Head 16 above. The functions of the NPMs are very 

general in their scope and lack detail of how they shall operate in practice. The 
following will need to be clearly outlined in this Bill or in Regulations or in the 

guidance to be issued by IHREC: 
 

• How often should a NPM visit and inspect the places of detention which it regulates? 
In that regard, please note that there are 64 approved centres in Ireland all of which 

may involuntarily detain people. 
• Shall the MHC have to carry out a separate inspection in relation to this Bill or could it 

do the inspection in parallel with the current inspection process under the 2001 Act 
but complete a separate report. 

• Shall the MHC be required to submit a separate report for each approved centre or 

would one report covering all approved centres be required?  
• Is a report required for all people being detained or for the place of detention? 

• What is expected to be included in these reports or shall this be outlined in the 
guidance to be issued by IHREC? 

• In subsection (1) (c) it states that an NPM shall prepare a report annually on its 
functions and in subsection (11) it states a copy of a report under subhead (1) shall, as 

soon as practicable, be submitted to the co-ordinating body for National Preventive 

Mechanisms. Should the latter not require that the report be submitted within a 
specific time from the end of the previous year?   

 
2.6  Head 17 – In subsection (2) it states that “a person or persons acting on behalf of a 

national preventive mechanism shall receive a written authorisation from the 
Minister or relevant Minister confirming that the person or persons in question are 
representatives of the national preventive mechanism and pursuant to this Bill are 
permitted unrestricted access to the places of detention to be visited.”  As noted 

above, in the MHC, there is one Inspector and a number of assistant inspectors who 
visit and inspect between approximately 64 approved centres each year.  The 

schedule of who inspects which approved centre may change during the year.  
Therefore, the MHC submits that the authorisation be a general authorisation and 

not one referring to named individuals. 
 

Note – In relation to Heads 16 and 17, the MHC submits there is a lack of detail which is 
normally addressed by way of Regulations, however the Bill refers to guidance but not 
Regulations. 
 
2.7  Head 21 – Sanctions – The MHC would submit that the reference to employee 
 should include former employees. 
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About the Office of the Inspector of Prisons 

The Office of the Inspector of Prisons (the Inspectorate) is a statutory office, independent in the 

performance of its statutory functions, established pursuant to Part 5 of the Prisons Act 2007. The 

key role assigned to the Inspector of Prisons (Chief Inspector) is to carry out regular inspections of 

prisons in Ireland and to present reports on each prison inspected to the Minister for Justice for laying 

before the Houses of the Oireachtas and publication.   

In addition to inspections, the Chief Inspector is required to carry out investigations into any matter 

relating to the operation and management of a prison as requested by the Minister. The Chief 

Inspector may also, of their own volition decide to investigate any matter they consider to be of 

concern. Since 2012, under Section 31(2) of the Prisons Act 2007, the Inspector of Prisons has been 

requested by the Minister to investigate the circumstances surrounding the deaths of prisoners in 

custody and any death of a prisoner on temporary release from custody that occurs within one month 

of his/her release.   

Under the Prisons Act 2007, the Inspector of Prisons must submit an Annual Report to the Minister 

by March each year. The Office of the Inspector Prisons also carries out statutory duties pertaining 

to oversight of the Irish Prison Service prisoner complaints system (Rule 57A and 57B of the Prison 

Rules 2007 - 2020) and correspondence from people in prison custody (Rule 44 of the Prison Rules 

2007 - 2020). 

Submission on the Draft General Scheme of the Inspection of Places of Detention Bill  

The Inspectorate is pleased to have this opportunity to make a submission to the Houses of the 

Oireachtas Joint Committee on Justice (the Committee) on the Draft General Scheme of the 

Inspection of Places of Detention Bill 2022.The Inspectorate welcomes the publication of the Draft 

General Scheme, which it understands proposes to: 

➢ Enable Ireland to ratify the Optional Protocol to the United Nations Convention against 

Torture (OPCAT) and to designate National Preventive Mechanisms (NPMs) to monitor 

places of detention. 

➢ Expand and strengthen the statutory role of the Inspector of Prisons to become a Chief 

Inspector of Prisons, whose office is to be designated as the NPM for prisons, Garda 

Síochána Stations and other relevant places of detention across the justice sector. 

➢ Empower other Ministers to designate NPMs for places of detention outside the justice sector 

and within their own remit. 

➢ Establish the IHREC as the co-ordinating NPM, with the responsibility of co-ordinating the 

activities of the NPMs and maintaining effective liaison with the UN oversight body – the UN 

Subcommittee on Prevention of Torture (SPT). 

The Inspectorate notes that the Draft General Scheme includes four parts and two schedules. Its 

observations and suggestions on relevant heads in Parts 1 - 3 are set out in section 3 of this 

submission to assist the Committee in its scrutiny of the Draft General Scheme. 

The Chief Inspector would greatly welcome the opportunity to appear before the Joint Committee on 

Justice in order to further assist the Committee in its scrutiny of this important draft legislation. 

1 INTRODUCTION 

https://www.irishstatutebook.ie/eli/2007/act/10/enacted/en/html
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The General Scheme of the Inspection of Places of Detention Bill represents the first step in a 

legislative process that will culminate in the designation of a number of National Preventive 

Mechanisms (NPMs) to monitor places of detention in Ireland, as required by the Optional Protocol 

Convention against Torture (OPCAT). The Office of the Inspector of Prisons (OIP) welcomes the 

clear legislative intent to transform the Inspectorate into the Office of the Inspectorate of Places of 

Detention (OIPD) and to designate it as the NPM for the justice sector, including responsibility for 

monitoring prisons, Garda Síochána Stations and other places of detention. The Chief Inspector has 

extensive international and national experience in monitoring detention by the police, in addition to 

prison conditions, and recruitment processes are underway to expand the Inspectorate’s team in 

order to ensure that it is well positioned to assume this additional responsibility. 

Designing an effective and fully-independent NPM is not an easy task and there is no internationally-

agreed “one size fits all” solution. Account must be taken of the national legal framework, and it is 

common, when NPMs are designated, for existing monitoring bodies to be incorporated into new 

arrangements in order to meet the requirements of the OPCAT. Nonetheless, certain cardinal 

principles must be respected; in particular, bodies designated as NPMs must have “functional 

independence” and appropriate powers.  

Best practice guidance on the design of NPMs can be found in a variety of authoritative sources 

including: (i) the text of the OPCAT; (ii) the United Nations Subcommittee on the Prevention of 

Torture (SPT) Guidelines on National Preventive Mechanisms; (iii) SPT reports issued to OPCAT 

State Parties; (iv) United Nations’ guidance documents on National Preventive Mechanisms; and (v) 

other relevant legislation. 

The approach taken by the Inspectorate in this submission is to provide a “Head-by-Head” 

benchmarking of the current proposals against the requirements of the OPCAT, in order to assist 

legislators to develop sufficiently-robust legislation, capable of withstanding the national and 

international scrutiny that it will undoubtedly attract. 

Many positive aspects of the General Scheme are highlighted and welcomed. However, the 

Inspectorate also expresses reservations about the extent to which certain proposals are consistent 

with the OPCAT prerequisites for independent and effective NPMs. The Inspectorate wishes to bring 

to the attention of the Joint Committee on Justice three key areas where it considers that the General 

Scheme may require amendment in order to meet the requirements of the OPCAT: (i) guarantees of 

functional independence of the OIPD and other National Preventive Mechanism bodies; (ii) the 

proposed functions of the OIPD; and (iii) the addition of supplementary provisions on certain matters 

not currently addressed in the General Scheme. 

1. Functional Independence of the OIPD and Other NPM Bodies 

Functional independence, which includes legislative, operational and financial independence, is the 

cardinal requirement for an effective National Preventive Mechanism, as made clear in Article 18(1) 

of the OPCAT. The SPT has repeatedly emphasised that functional independence requires that 

National Preventive Mechanisms must not be unduly influenced by Government Departments. 

As currently drafted, the General Scheme envisages that the budget for the OIPD would remain 

within the Department of Justice vote (Head 3) and the Minister for Justice would retain the power 

to appoint and to dismiss the Chief Inspector (Head 5). 

2 EXECUTIVE SUMMARY 
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The General Scheme also provides that the OIPD’s funds, premises, facilities and services are to 

be provided by the Minister for Justice (Head 6(2)). These provisions do not appear to be consistent 

with the OPCAT requirement that a National Preventive Mechanism must enjoy functional 

independence.  

Moreover, a number of the current Heads foresee a future role for the Minister in directing operational 

aspects of the OIPD’s work. For example, Head 6(3) and (4) require the Chief Inspector to acquire 

the consent of the Minister for Justice to appoint, and to determine the terms and conditions of 

service of the OIPD’s staff. Head 8(3) permits the Minister to require the Chief Inspector carry out 

an investigation, and Heads 8(7) and 8(8) place a duty on the Chief Inspector to report to the Minister 

in order to support what is described as the Minister’s “political accountability” for the OIPD. Having 

regard to OPCAT Article 18(1), it is difficult to understand why a Minister should be expected to 

assume “political accountability” for a truly independent NPM. 

By contrast, in Part 3 of the General Scheme, there is a very welcome recognition that “National 

Preventive Mechanisms, and the bodies that comprise them, should be accountable directly to 

Parliament (Oireachtas)” (Note to Head 12). The Inspectorate intends that the entirety of its future 

inspection functions in relation to places of detention in the justice sector will be performed in its 

NPM capacity. Consequently, it considers that the General Scheme should be amended to provide 

for its accountability to the Oireachtas, following the existing statutory model used for the IHREC, 

rather than to the Minister for Justice. 

2. Proposed Functions of the OIPD 

The functions of National Preventive Mechanisms are set out in the OPCAT Article 19 and include 

examining the treatment of persons deprived of liberty in places of detention; issuing 

recommendations to relevant authorities; and submitting proposals and observations concerning 

existing or draft legislation. It is not a function of a National Preventive Mechanism to carry out 

investigations or adjudicate on prisoner complaints. 

The General Scheme currently contains a number of provisions that do not appear to be consistent 

with OPCAT Article 19.  

First, Head 11(10)(a) purports to restrict the Chief Inspector from questioning or expressing an 

opinion on Government policy; this is inconsistent with OPCAT Article 19(c) which – quite to the 

contrary – foresees a duty for National Preventive Mechanisms to submit observations on existing 

or draft legislation. Moreover, SPT National Preventive Mechanism Guideline 35 sets out an 

obligation for a NPM to make proposals and observations to the relevant state authorities regarding 

existing and draft policy or legislation which it considers to be relevant to its mandate. 

Secondly, the draft legislation currently allocates functions to the OIPD which do not appear to align 

with the functions of a National Preventive Mechanism; namely an investigatory function (Head 8(3), 

Head 9(3) and Head 10(2) and 10(3)), and a role for the OIPD in establishing/coordinating Prison 

Visiting Committees (Part 2 - Head 13(1), 13(12) and 13(13)). 

The investigative functions currently proposed, including in relation to serious adverse incidents and 

deaths in custody, would require that the OIPD be provided with the necessary resources to establish 

an entirely distinct investigative capacity, quite separate from its NPM inspection and monitoring 

functions. Of course, it should remain open to the Inspectorate in furtherance of its NPM mandate, 

to review any death in custody. 

Part 2 of the General Scheme also proposes a role for the OIPD in establishing Prison Visiting 

Committees and subsequently compiling and submitting to the Minister a composite Prison Visiting 
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Committee report. This would fall outside the OIPD’s mandate as a National Preventive Mechanism, 

imposing on the OIPD an entirely new workload, and requiring significant additional human and 

financial resources. 

Thirdly, there appear to be certain inconsistencies between Part 1 (Chief Inspector of Places of 

Detention and Inspectorate for Places of Detention) and Part 3 (Inspection Mechanisms for the 

Prevention of Torture and other Cruel Inhuman and Degrading Treatment or Punishment) of the 

General Scheme. For instance, consistent with OPCAT Article 19(b), National Preventive 

Mechanisms are afforded the power to make recommendations in Part 3 - Head 17(1)(d). However, 

similar provision is not included in the functions of the OIPD under Part 1 - Head 8. Relatedly, Part 

3 - Head 17(8), in accordance with OPCAT Article 22, sets out that the relevant Minister must 

consider recommendations made by National Preventive Mechanisms, but no similar provision is 

provided in Part 1. For the sake of clarity, the Inspectorate reiterates its intention that the entirety of 

its future inspection functions in relation to places of detention in the justice sector will be performed 

in its NPM capacity. Consequently, it proposes that certain provisions in Part 1 of the General 

Scheme be brought into conformity with the approach adopted in Part 3. 

It is also noteworthy that there is no express provision in the General Scheme requiring competent 

authorities, such as the Irish Prison Service, to consider and implement the recommendations made 

by National Preventive Mechanisms. 

3. Proposed Supplementary Provisions 

In order that Ireland be placed in a position to designate truly independent and effective National 

Preventive Mechanisms, the Inspectorate proposes a number of supplementary provisions that it 

suggests be included in the Inspection of Places of Detention Bill. 

a) NPM Expertise and Collaboration  

OPCAT Article 18(2) requires that National Preventive Mechanisms take measures to ensure that 

NPM experts have the requisite capabilities and knowledge. To fully operationalise this, the OIP 

proposes that the OIPD be afforded the explicit power to appoint external experts, advisers and 

consultants (Head 6). The Inspectorate suggests that National Preventive Mechanism bodies be 

empowered to undertake joint inspections (Part 3). In addition, to reinforce the effectiveness of 

Ireland’s future National Preventive Mechanisms, the OIP suggests that provision be made to allow 

for sharing of information between the National Preventive Mechanisms and with other relevant 

authorities (Head 8). 

b) NPM Protections 

OPCAT Article 35 requires that members of National Preventive Mechanisms be accorded such 

privileges and immunities as are necessary for the independent exercise of their functions. Currently, 

no such provision is made in the General Scheme; the OIP suggests that National Preventive 

Mechanism members and staff be afforded the necessary statutory protections and exemptions to 

enable them independently to exercise their functions (Head 6). 

c) Transitional Provisions 

Given that the Inspectorate established under the Prisons Act 2007 will become the Office of the 

Inspectorate of Places of Detention under this new legislation, the OIP indicates that there is a need 

to make legislative provision for the formal transition from the Office of the Inspector of Prisons to 

the Office of the Inspectorate of Places of Detention. Suggested supplementary provisions include 

transition of all OIP staff to the OIPD (Head 6); preservation of existing OIP contracts, agreements 

and arrangements (Head 6); and transfer of all OIP records to the OIPD (Head 8). 
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Head Content / Issue OPCAT  Observations and Suggestions 

Head 3 Expenses - Note 

“It has been recommended 
by the review 
commissioned by the 

Inspector of  Prisons that 
her of f ice should remain 
within the Department. It is 

proposed that the Chief  
Inspector will have a 
dedicated budget, within 

the Department of  Justice 

vote.” 

 

Article 18(1) 

The States Parties 
shall guarantee the 
functional 

independence of  the 
national preventive 
mechanisms as well 

as the independence 

of  their personnel. 

Notwithstanding that a 2018 consultancy 
report did not recommend that OIPD become 
an “arms-length body”, OPCAT Article 18(1) 

clearly requires that National Preventive 
Mechanisms (NPMs) be guaranteed 
functional (legislative, operational and 

f inancial) independence.  

The Subcommittee on Prevention of  Torture 
and Other Cruel Inhuman or Degrading 
Treatment of  Punishment (SPT) has 

consistently raised concerns in relation to 
NPM legislation that does not ensure 
functional independence in alignment with 

the Paris Principles. In particular, the SPT 
has reported on the need to ensure links 
between NPMs and Government 

Departments are severed. (SPT Report to 
Netherlands, CAT/OP/NLD/1 (2016), paras. 
36 and 39, and SPT Report to Switzerland, 

CAT/OP/CHE/ROSP/1 (2021), para. 24). 

The SPT National Preventive Mechanism 
Guidelines (2010) Guideline 12 establishes 
“The NPM should enjoy complete f inancial 

and operational autonomy when carrying out 

its functions under the Optional Protocol.” 

The OHCHR Practical Guide on the Role of  
National Preventive Mechanisms (2018) 

identif ies f inancial autonomy as a 
fundamental prerequisite for independence. It 
notes that “the legislation providing for the 

establishment of  NPMs should also include 
provisions regarding the source and nature of  
their funding, and specify the process for the 

allocation of  annual funding to the NPMs.” 

Consequently, it would not be consistent with 

the requirements of  the OPCAT that funding 
for the OIPD remain within the Department of  

Justice vote. 

 

 

 

 

 

 

 

3 HEAD-BY-HEAD OBSERVATIONS AND 
SUGGESTIONS 

https://iopdev.wpengine.com/wp-content/uploads/2021/02/OIP-PA-Consulting-Report-2018.pdf
https://iopdev.wpengine.com/wp-content/uploads/2021/02/OIP-PA-Consulting-Report-2018.pdf
https://www.ohchr.org/en/instruments-mechanisms/instruments/principles-relating-status-national-institutions-paris
https://tbinternet.ohchr.org/_layouts/15/treatybodyexternal/Download.aspx?symbolno=CAT%2FOP%2FNLD%2F1&Lang=en
https://tbinternet.ohchr.org/_layouts/15/treatybodyexternal/Download.aspx?symbolno=CAT%2FOP%2FNLD%2F1&Lang=en
https://undocs.org/Home/Mobile?FinalSymbol=CAT%2FOP%2FCHE%2FROSP%2F1&Language=E&DeviceType=Desktop&LangRequested=False
https://tbinternet.ohchr.org/_layouts/15/treatybodyexternal/Download.aspx?symbolno=CAT/OP/12/5&Lang=en
https://tbinternet.ohchr.org/_layouts/15/treatybodyexternal/Download.aspx?symbolno=CAT/OP/12/5&Lang=en
https://www.ohchr.org/sites/default/files/Documents/HRBodies/OPCAT/NPM/NPM_Guide.pdf
https://www.ohchr.org/sites/default/files/Documents/HRBodies/OPCAT/NPM/NPM_Guide.pdf
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Part 1 - Chief Inspector of Places of Detention and Inspectorate for  
        Places of Detention 

Head Content / Issue OPCAT  Observations and Suggestions 

Head 4 Interpretation for Part 1 

“Prison” means a place of  

custody administered by or 

on behalf  of  the 

Minister (other than a 
Garda Síochána station) 

and includes— 

(a) a place provided under 
section 2 of  the Prisons Act 

1970, 

(b) a place specif ied under 

section 3 of  the Prisons Act 

1972, 

(c) any vehicle used to 
transport a prisoner f rom 

one location to another, 

(d) a holding area other 
than a court where a 
prisoner is being held 

immediately prior to or 
immediately af ter his or her 

production in court. 

Article 20(a), 20(b), 

20(c) 

In order to enable the 
national preventive 
mechanisms to fulf il 

their mandate, the 
States Parties to the 
present Protocol 

undertake to grant 

them:  

(a) Access to all 
information concerning 

the number of  persons 
deprived of  their liberty 
in places of  detention 

as def ined in article 4, 
as well as the number 
of  places and their 

location; 

(b) Access to all 
information referring to 
the treatment of  those 

persons as well as 
their conditions of  

detention; 

(c) Access to all places 

of  detention and their 
installations and 

facilities. 

The def initions given in Head 4 do not 
include def initions of  the “Irish Prison 
Service” and the “Director General of  the Irish 
Prison Service”, notwithstanding that it is 

these entities that will be the OPCAT Article 
20 duty bearers under other Heads in the 

General Scheme, including Heads 9 and 10. 

It is suggested that the “Irish Prison Service” 

and the “Director General of  the Irish Prison 
Service” be included as def ined terms in 
Head 4. The def inition of  “Director General” is 

provided for in Article 2 of  the Prison Rules 
2007-2020 and could be adopted in Head 4. 
The def inition of  “Irish Prison Service” is not 

provided for in primary legislation; therefore 
the def inition included in Head 4 could be in 
alignment with forthcoming legislation to 

establish the Irish Prison Service as a 

statutory body. 

 

Head 4  “Serious adverse incident” 
that occurs within a prison 
or involves prison staf f  

when carrying out their 
duties, or prisoners, may 

include any of  the following: 

(a) serious injury to a 

person in custody; 

(b) serious injury to a 
member of  staf f or a person 
interacting with the Irish 

Prison Service; 

(c) escape or signif icant 
attempted escape f rom 

lawful custody; 

(d) signif icant breach of  

security including physical 

and information security; 

(e) signif icant operational 

delivery issues. 

 

 It would be advisable for the def inition of  
“Serious Adverse Incident” provided in Head 
4 to be aligned with other similar def initions, 

such as that set out in Head 164 of  the 
General Scheme for Policing, Security and 
Community Safety Bill in relation to “serious 

harm”. 

Specif ically, the def inition of  “Serious 
Adverse Incident” could include incidents 
where a person is the victim of  a sexual 

of fence, or the victim of  an abuse of  power 

for sexual gain. 

https://www.irishprisons.ie/about-us
https://www.irishprisons.ie/about-us
https://www.irishprisons.ie/about-us/director-general/
https://www.irishstatutebook.ie/eli/2007/si/252/made/en/print#article2
https://www.irishstatutebook.ie/eli/2007/si/252/made/en/print#article2
https://www.gov.ie/en/press-release/a8b59-minister-mcentee-receives-government-approval-to-prepare-draft-legislation-for-statutory-prison-service/
https://www.justice.ie/en/JELR/General_Scheme_of_the_Policing_Security_and_Community_Safety_Bill.pdf/Files/General_Scheme_of_the_Policing_Security_and_Community_Safety_Bill.pdf
https://www.justice.ie/en/JELR/General_Scheme_of_the_Policing_Security_and_Community_Safety_Bill.pdf/Files/General_Scheme_of_the_Policing_Security_and_Community_Safety_Bill.pdf
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Heads 5(1), 

5(2), 5(4) 

Chief Inspector of Places 

of Detention 

5(1): “The Minister shall 
appoint the Chief  Inspector 

of  Places of  Detention […]” 

5(2) … “the Minister shall 
appoint the Chief  Inspector 

[…]” 

5(4) The Chief  Inspector of  

Places of  Detention –  

(a) shall hold of f ice on such 
terms and conditions, 
including remuneration, as 

the Minister may determine  

(b) may at any time resign 
the of f ice by letter 
addressed to the Minister, 

the resignation to take 
ef fect on and f rom a date 
agreed with the Minister, 

and 

(c) may at any time be 
removed by the Minister 

f rom of fice […] 

Article 18(1) 

The States Parties 
shall guarantee the 
functional 

independence of  the 
national preventive 
mechanisms as well 

as the independence 

of  their personnel. 

As noted above in relation to Head 3, OPCAT 
Article 18 requires NPMs be guaranteed 
functional independence. The proposed 

subsections of  Head 5 which would enable 
the Minister to appoint and remove the Chief  
Inspector do not appear be consistent with 

the requirements of  the OPCAT.  

The SPT has raised concerns about 
ministerial appointments of  NPM members. 
With respect to the United Kingdom, the SPT 

noted in 2021 that “appointment by the 
executive branch creates a loophole that 
calls for further ref lection and strengthening 

of  safeguards for independence.” (SPT 
Report to UK, CAT/OP/GBR/ROSP/1, para. 

42) 

Under Head 12 of  this General Scheme, the 

note acknowledges that the “Subcommittee 
on Prevention of  Torture (SPT) is clear that 
National Preventive Mechanisms, and the 

bodies that comprise them, should be 
accountable directly to Parliament 

(Oireachtas).”  

In the view of  the Inspectorate, this should 

apply not only to publication of  OIPD reports, 
but also to the appointment and removal of  
the Chief  Inspector of  Places of  Detention, in 
line with the model for appointing and 

removing Commissioners of  the Irish Human 
Rights and Equality Commission (IHREC). 
(See sections 13 and 14 of  the Irish Human 

Rights and Equality Commission Act 2014). 

Head 5(5) Chief Inspector of Places 

of Detention 

Subject to subhead (4), the 

person, who immediately 
prior to the commencement 
of  this Head held the of f ice 

of  Inspector of  Prisons 
under section 30 of  the 
Prisons Act 2007, shall be 

deemed to have been 
appointed as the Chief  

Inspector – 

a) for a term of  of fice of 

twelve months upon 
commencement of  this 

Head and 

Article 18(1) 

The States Parties 
shall guarantee the 

functional 
independence of  the 
national preventive 

mechanisms as well 
as the independence 

of  their personnel. 

 

In order to guarantee the security of  tenure 
(and hence strengthen the independence) of  

the Chief  Inspector, it is suggested that 
provision be made for the Chief  Inspector of  
Prisons to become the Chief  Inspector of  

Places of  Detention for the remainder of  the 
5-year term to which she or he was originally 
appointed under the Prisons Act 2007, rather 

than for a period of  12 months. 

Heads 6(2), 
6(3), 6(4), 6(6) 

and 6(7) 

Provision of Services to 
the Inspectorate of 

Places of Detention 

(2) Such funds, premises, 

facilities, services and staf f  
as may be necessary for 
the proper functioning of  

the Inspectorate of  Places 
of  Detention shall be 
provided to it by the 

Minister…. 

Article 18(1) 

The States Parties 
shall guarantee the 
functional 

independence of  the 
national preventive 
mechanisms as well 

as the independence 

of  their personnel. 

The designation of  members of  staf f of the 
Inspectorate as civil servants “in the Civil 
Service of  the State” (rather than as civil 

servants of  a Department of  Government, as 
at present) is welcome, as is their proposed 
accountability to the Chief  Inspector as the 

“appropriate authority”. 

Nonetheless, the proposals that facilities, 

services and staf f  shall be “provided by the 
Minister” and that recruitment of  staf f should 
require the “consent” of  the Minister do not 

https://docstore.ohchr.org/SelfServices/FilesHandler.ashx?enc=6QkG1d%2FPPRiCAqhKb7yhsmVzSwVG0O32ehxbx5kI7lG2fsiFxBWzM3NdiZeN5Ma9idf1nG1tL92US2htWaTh8WYZpMHNlYkJQPMQ0Kt8BXmLoTXP1091NCXhCsSNeSiY
https://docstore.ohchr.org/SelfServices/FilesHandler.ashx?enc=6QkG1d%2FPPRiCAqhKb7yhsmVzSwVG0O32ehxbx5kI7lG2fsiFxBWzM3NdiZeN5Ma9idf1nG1tL92US2htWaTh8WYZpMHNlYkJQPMQ0Kt8BXmLoTXP1091NCXhCsSNeSiY
https://www.irishstatutebook.ie/eli/2014/act/25/section/13/enacted/en/html#sec13
https://www.irishstatutebook.ie/eli/2014/act/25/enacted/en/html
https://www.irishstatutebook.ie/eli/2014/act/25/enacted/en/html
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(3) With the consent of  the 
Minister […] the Chief  

Inspector may appoint 
persons to be staf f  of the 
Inspectorate of  Places of  

Detention… 

(4) The terms and 
conditions of  service of  a 
member of  staf f of the 

Inspectorate of  Places of  
Detention and the grade at 
which he or she serves 

shall be such as 
determined by the Chief  
Inspector with the consent 

of  the Minister […] 

(6) A member of  staf f of the 
Inspectorate of  Places of  
Detention shall be a civil 

servant in the Civil Service 

of  the State. 

(7) The Chief  Inspector 
shall be the appropriate 

authority […] in relation to 

its of f icers. 

appear to be consistent with the functional 

independence requirements of  OPCAT. 

Head 6 - 
Suggested 
Supplementary 
Provisions 

a. Supplementary Provision 
- Protections and 

Exemptions 

Article 35 

Members of  the 
Subcommittee on 

Prevention of  Torture 
and of  the national 
preventive 

mechanisms shall be 
accorded such 
privileges and 

immunities as are 
necessary for the 
independent exercise 

of  their functions.  

OPCAT Article 35 and SPT National 
Preventive Mechanism Guidelines (2010) 

Guideline 26 require that members of  the 
SPT and all NPM members and staff should 
be accorded in legislation the protections and 

exemptions necessary for the independent 

exercise of  their NPM functions. 

Protections and exemptions for NPM 
members should be modelled on those 

provided to members of  the SPT (Optional 
Protocol to the UN Convention against 
Torture Implementation Manual, APT 2010, 

pgs.123-127). These should include: 
exemption f rom personal arrest; detention 
and seizure of  personal baggage; and f rom 

seizure or surveillance of  papers and 
documents. NPM members should also be 
exempt f rom legal actions in respect of  words 

spoken or written, or acts performed, in the 
proper conduct of  their NPM duties. Further, 
protections should include a guarantee that 

there is no interference with communications 

in relation to the exercise of  NPM functions. 

Article 36 requires that SPT members do not 
exploit their position in order to avoid 

compliance with national laws and 
regulations; the same applies to NPM 

members. 

For example, the Australian Error! 

Reference source not found., which was 
enacted in 2021, sets out a “Protection of  

(the) Inspector f rom Liability” (Section 36): 

 (1) The inspector is not civilly liable for 
conduct engaged in honestly and 
without recklessness— 

https://tbinternet.ohchr.org/_layouts/15/treatybodyexternal/Download.aspx?symbolno=CAT/OP/12/5&Lang=en
https://tbinternet.ohchr.org/_layouts/15/treatybodyexternal/Download.aspx?symbolno=CAT/OP/12/5&Lang=en
https://www.apt.ch/sites/default/files/publications/opcat-manual-english-revised2010.pdf
https://www.apt.ch/sites/default/files/publications/opcat-manual-english-revised2010.pdf
https://www.apt.ch/sites/default/files/publications/opcat-manual-english-revised2010.pdf
https://www.legislation.act.gov.au/a/2017-47/
https://www.legislation.act.gov.au/a/2017-47/


 

11 
 

 (a) in the exercise of  a function under this 

Act or another territory law; or 

 (b) in the reasonable belief  that the conduct 

was in the exercise of  a function under 

this Act or another territory law. 

 (2) Any liability that would, apart f rom this 

section, attach to the inspector attaches 

instead to the Territory. 

 (3) In this section: conduct means an act or 

an omission to do an act. 

Protections and exemptions should also be 
extended to Experts, Advisers and 
Consultants working with the OIPD, with the 

provision that, on cause shown, these may 

be waived by the Chief  Inspector. 

b. Supplementary Provision 
- Power to Appoint Experts, 
Advisers, Consultants, etc 

and to enter into Contracts 

Article 18(1), 18(2) 

1. The States Parties 

shall guarantee the 
functional 
independence of  the 

national preventive 
mechanisms as well 
as the independence 

of  their personnel. 

2. The States Parties 
shall take the 
necessary measures 
to ensure that the 

experts of  the national 
preventive mechanism 
have the required 

capabilities and 
professional 

knowledge. 

The OHCHR Practical Guide on the Role of  
National Preventive Mechanisms (2018) 
notes that “NPMs should be ab le to engage 

external expertise.” 

In order to properly discharge its mandate, 

the OIPD will need to be able to engage 
external expertise, including, in particular, 
medical expertise. Consequently, provision 

should be made for this in the General 

Scheme. 

Head 108 of  the General Scheme for 
Policing, Security and Community Safety Bill, 
which sets out that the Policing and 

Community Safety Authority may enter into 
contracts with persons and appoint 
consultants or advisers, could serve as a 

model in this regard. 

c. Supplementary Provision 

- Transition 
 Head 6 makes no provision for the transition 

of  existing OIP staf f  to the NPM (OIPD), as is 
provided for with respect to the Chief  

Inspector under Head 5(5).  

A model for the transition of  staf f can be 
found in Head 135(1) of  the General Scheme 
for Policing, Security and Community Safety 

Bill. Head 135(1) establishes that any 
member of  staf f of the Department of  Justice 
who on the establishment day is engaged in 

duties of  the Garda Inspectorate will be 
transferred to and become a member of  the 

staf f  of the authority. 

d. Supplementary Provision 
- Preservation of  Contracts, 
Agreements or 

Arrangements 

 The General Scheme for Policing, Security 
and Community Safety Bill Head 136 sets out 
that contracts, agreements and 

arrangements made between the 
Inspectorate and any other person and which 
are in force immediately before the 

establishment day of  the Authority shall 
continue in force and have ef fect as if  the 
name of  the Authority were substituted for 

that of  the Garda Inspectorate and shall be 

enforceable by or against the Authority.  

https://www.ohchr.org/sites/default/files/Documents/HRBodies/OPCAT/NPM/NPM_Guide.pdf
https://www.ohchr.org/sites/default/files/Documents/HRBodies/OPCAT/NPM/NPM_Guide.pdf
https://www.justice.ie/en/JELR/General_Scheme_of_the_Policing_Security_and_Community_Safety_Bill.pdf/Files/General_Scheme_of_the_Policing_Security_and_Community_Safety_Bill.pdf
https://www.justice.ie/en/JELR/General_Scheme_of_the_Policing_Security_and_Community_Safety_Bill.pdf/Files/General_Scheme_of_the_Policing_Security_and_Community_Safety_Bill.pdf
https://www.justice.ie/en/JELR/General_Scheme_of_the_Policing_Security_and_Community_Safety_Bill.pdf/Files/General_Scheme_of_the_Policing_Security_and_Community_Safety_Bill.pdf
https://www.justice.ie/en/JELR/General_Scheme_of_the_Policing_Security_and_Community_Safety_Bill.pdf/Files/General_Scheme_of_the_Policing_Security_and_Community_Safety_Bill.pdf
https://www.justice.ie/en/JELR/General_Scheme_of_the_Policing_Security_and_Community_Safety_Bill.pdf/Files/General_Scheme_of_the_Policing_Security_and_Community_Safety_Bill.pdf
https://www.justice.ie/en/JELR/General_Scheme_of_the_Policing_Security_and_Community_Safety_Bill.pdf/Files/General_Scheme_of_the_Policing_Security_and_Community_Safety_Bill.pdf
https://www.justice.ie/en/JELR/General_Scheme_of_the_Policing_Security_and_Community_Safety_Bill.pdf/Files/General_Scheme_of_the_Policing_Security_and_Community_Safety_Bill.pdf
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Similar provision should be set out for the 
Off ice of  the Inspector of  Prisons / Of fice of 

the Inspectorate of  Places of  Detention. 

Head 7(2) Appointment of Senior 

Inspectors 

A Senior Inspector shall 

perform the functions of  the 
Chief  Inspector, to the 
extent the Chief  Inspector 

may determine in relation to 
carrying out inspections, 
and, in performing those 

functions, the Senior 
Inspector has the same 
powers and duties as the 

Chief  Inspector […] 

 Under the General Scheme, it is proposed 
that the OIPD take on functions additional to 

those of  a NPM (Head 9, Head 10 and Head 
13). If  these functions are retained in the 
legislation enacted, Senior Inspectors 

assigned to these functions will not be limited 

to inspection activities. 

It is suggested that Head 7(2) could be 
amended to read: “A Senior Inspector shall 

perform the functions of  the Chief  Inspector, 
to the extent the Chief  Inspector may 
determine, and in performing those functions 

[…]” 

Head 8(3) Functions of the Chief 
Inspector of Places of 
Detention in relation to 

inspection of prisons 

The Chief  Inspector may, 
and shall if  so requested by 
the Minister, investigate 

any matter arising out of  
the management or 

operation of  a prison […] 

Article 18(1) 

The States Parties 
shall guarantee the 

functional 
independence of  the 
national preventive 

mechanisms as well 
as the independence 

of  their personnel. 

Article 19 

The national 
preventive 

mechanisms shall be 
granted at a minimum 

the power: 

(a) To regularly 

examine the treatment 
of  the persons 
deprived of  their liberty 

in places of  detention 

[…] 

(b) To make 
recommendations to 

the relevant authorities 

[…] 

(c) To submit 
proposals and 

observations 
concerning existing or 

draf t legislation. 

The proposed retention of  a ministerial power 
to direct the Chief  Inspector to carry out and 
report on an investigation does not align with 

OPCAT Article 18(1), which requires that 

NPMs have functional independence.  

The functions of  an NPM do not include 
investigations, but rather, as is set out in 

OPCAT Article 19 and explained in the 
OHCHR Guide on the Role of  National 
Preventive Mechanisms (2018), should be 

limited to:  

• visiting places of  detention, 

• providing an advisory role to state and 

prison of f icials,  

• participation in educational, training and  

• awareness-raising programmes and 
cooperation and engagement with State 

party authorities and other stakeholders.  

The OHCHR Guide on the Role of  National 
Preventive Mechanisms notes that “NPMs do 

not undertake investigations or adjudicate on 
complaints concerning torture or ill-treatment, 
even if  they encounter such cases while 

carrying out their visiting function.” (pg 5) 

Head 8(3) should be amended to ref lect the 
mandate and functional independence 

required of  a NPM: 

“The Chief  Inspector may, and shall if  so 

requested by the Minister, investigate review, 
examine and report on any matter arising out 

of  the management or operation of  a prison’.” 

If  Head 8(3) retains an investigative function 

for the OIPD, this function should be distinct 
(resourced and staf fed separately) f rom the 

OPCAT/NPM functions of  the OIPD.  

The SPT National Preventive Mechanism 

Guidelines (2010) Guideline 32 makes 
explicit that “(w)here the body designated as 
the NPM performs other functions in addition 

to those under the Optional Protocol, its NPM 
functions should be located within a separate 

https://www.ohchr.org/sites/default/files/Documents/Publications/NPM_Guide_EN.pdf
https://www.ohchr.org/sites/default/files/Documents/Publications/NPM_Guide_EN.pdf
https://www.ohchr.org/sites/default/files/Documents/Publications/NPM_Guide_EN.pdf
https://www.ohchr.org/sites/default/files/Documents/Publications/NPM_Guide_EN.pdf
https://tbinternet.ohchr.org/_layouts/15/treatybodyexternal/Download.aspx?symbolno=CAT/OP/12/5&Lang=en
https://tbinternet.ohchr.org/_layouts/15/treatybodyexternal/Download.aspx?symbolno=CAT/OP/12/5&Lang=en


 

13 
 

unit or department, with its own staf f  and 

budget.”  

Head 8(5)(b) 

 

 

(5) The Chief  Inspector 
shall have all such powers 
but without prejudice to the 

generality of  the foregoing, 

the following powers: 

(b) to require any person 
employed in a prison or in 

the administration of  
prisons to furnish him or 
her with such information in 

possession of  the person 
as he or she may 
reasonably require for the 

purposes of  his or her 

functions and 

to make available to the 
Chief  Inspector any record 

or other document held in a 
prison in his or her power 
or control that in the opinion 

of  the Chief  Inspector, is 
relevant to his or her 
functions, and, where 

appropriate, require the 
person to attend before him 

or her for that purpose, 

Article 20(a) and 

20(b) 

In order to enable the 
national preventive 

mechanisms to fulf il 
their mandate, the 
States Parties to the 

present Protocol 
undertake to grant 

them: 

(a) Access to all 

information concerning 
the number of  persons 
deprived of  their liberty 

in places of  detention 
as def ined in article 4, 
as well as the number 

of  places and their 

location; 

(b) Access to all 
information referring to 

the treatment of  those 
persons as well as 
their conditions of  

detention; 

OPCAT Article 20(b) requires that NPMs be 
granted “access to all information referring to 
the treatment of  those persons (deprived of  

their liberty in places of  detention) as well as 

their conditions of  detention.” 

As Head 8(5) is currently formulated, it could 
be read as more limiting in regard to access 

to information than the provisions in Part 3 - 
Head 17(5) (The Functions of  a National 
Preventive Mechanism) of  the General 

Scheme, namely that: 

(5) The competent authority referred to in 
subhead (3) [the body charged with the 
management of  each place of  detention] 

must, at the request of  a National 
Preventive Mechanism, provide the 
following information and access to same 

on:  

(a) the number of  detainees in the place  

      of  detention;  

(b) the treatment of  detainees at the  

      place of  detention;  

(c) the conditions of detention applying  
     to detainees in the place of     

     detention. 

It is suggested that the wording of  Head 

8(5)(b) be aligned with Head 17(5). 

Head 8(7) The Chief  Inspector shall 
furnish to the Minister such 
information regarding the 
performance of  his or her 

functions as the Minister 
may f rom time to time 

request, 

Note - Functions of the 

Chief Inspector of Places of 
Detention in relation to 

inspection of prisons 

[…] The purpose of  this is 

to place an onus on the 
new Inspectorate to provide 
the Department with 

whatever governance and 
performance information 
that may be necessary for 

the purpose of  supporting 
both the Minister’s political 
accountability for the 

Inspectorate and indeed 
the Secretary General’s 
own accountability as 

Accounting Off ice for the 

Inspectorate. 

 

Article 18(1) 

The States Parties 

shall guarantee the 
functional 
independence of  the 

national preventive 
mechanisms as well 
as the independence 

of  their personnel. 

As noted above in relation to Head 3, and 
subsequently, it is a cardinal requirement of  
OPCAT that NPMs be guaranteed functional 
independence. Head 8(7) and its 

accompanying note do not appear to be 

consistent with this requirement. 

Having regard to OPCAT Article 18(1), it is 
dif f icult to understand why a Minister should 

be expected to assume “political 

accountability” for a truly independent NPM. 

The independence of  the OIPD would also 
be bolstered if  it were to have its own 

Accounting Off icer, as is already the case for 
the proposed coordinating NPM, the IHREC. 
See section 21(5) of  the Irish Human Rights 

and Equality Commission Act 2014. 

 

https://www.irishstatutebook.ie/eli/2014/act/25/section/21/enacted/en/html#sec21
https://www.irishstatutebook.ie/eli/2014/act/25/section/21/enacted/en/html#sec21
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Head 8(8) The Chief  Inspector shall 
inform the Minister of  
matters relevant to the 

accountability of  the 
Government to the Houses 

of  the Oireachtas. 

Article 18(1) 

The States Parties 
shall guarantee the 
functional 

independence of  the 
national preventive 
mechanisms as well 

as the independence 

of  their personnel. 

As noted above in relation to Head 3, and 
subsequently, OPCAT Article 18(1) requires 
NPMs be guaranteed functional 

independence. The reporting requirement 
proposed in Head 8(8) appears to be 

inconsistent with that requirement. 

Head 8 - 
Suggested 
Supplementary 

Provisions 

a. Supplementary Provision 

- Oversight of  Complaints 
 The Prisons Act 2007 grants an oversight 

role on the Inspector of  Prisons in relation to 
the Irish Prison Service complaints system. 
This role is further def ined in Rule 57(b) of  

the Prison Rules 2007 - 2020. 

Given that it is not a function of  a NPM to 
oversee complaints, no equivalent function 

has been included in the General Scheme. 

While the Inspectorate does not seek to 

maintain a role in the oversight of  complaints, 
it wishes to take this opportunity to remind 
the Joint Committee that it has f requently 

documented the def iciencies of  the current 
Irish Prison Service Prisoner Complaints 
System (see, for example, the OIP 2016 

Report on the IPS Prison Complaints 

System). 

In the view of  the Inspectorate, legislative 
provision should be made, other than in the 
General Scheme, for the creation of  an 

independent prison complaints system. 

b. Supplementary Provision 

- Sharing of  Information 
Article 20(a), 20(b) 

In order to enable the 
national preventive 

mechanisms to fulf il 
their mandate, the 
States Parties to the 

present Protocol 
undertake to grant 

them: 

(a) Access to all 

information concerning 
the number of  persons 
deprived of  their liberty 

in places of  detention 
as def ined in article 4, 
as well as the number 

of  places and their 

location; 

(b) Access to all 
information referring to 

the treatment of  those 
persons as well as 
their conditions of  

detention; 

OPCAT Article 20 requires that NPMs have 
access to all information referring to the 

treatment of  persons in custody.  

SPT National Preventive Mechanism 
Guidelines (2010) Guideline 39 sets out that 
“NPMs should seek to establish and maintain 

contacts with other NPMs with a view to 
sharing experience and reinforcing its 

ef fectiveness.” 

Head 8(5) should include further provision to 

ensure that the Chief  Inspector function 
includes the requesting and sharing of  
information and data, as is reasonable and 

legitimate, with all other relevant authorities.  

The relevant authorities concerned could 
include, all other duly-established NPMs; An 
Garda Síochána; and the Garda Síochána 

Ombudsman Commission (GSOC). 

Including such a list of  authorities in a 

schedule would facilitate future amendments.  

c. Supplementary Provision 
- Recommendations and 

Article 19(b)  

To make 
recommendations to 

OPCAT Article 19(b) establishes that NPMs 
are to make recommendations to relevant 

authorities.  

https://www.oip.ie/wp-content/uploads/2020/04/Review-Evaluation-and-Analysis-of-the-Operation-of-the-IPS-Prisoner-Complaints-Procedure.pdf
https://www.oip.ie/wp-content/uploads/2020/04/Review-Evaluation-and-Analysis-of-the-Operation-of-the-IPS-Prisoner-Complaints-Procedure.pdf
https://www.oip.ie/wp-content/uploads/2020/04/Review-Evaluation-and-Analysis-of-the-Operation-of-the-IPS-Prisoner-Complaints-Procedure.pdf
https://tbinternet.ohchr.org/_layouts/15/treatybodyexternal/Download.aspx?symbolno=CAT/OP/12/5&Lang=en
https://tbinternet.ohchr.org/_layouts/15/treatybodyexternal/Download.aspx?symbolno=CAT/OP/12/5&Lang=en
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Consideration by State 

Authorities 

the relevant authorities 
with the aim of  

improving the 
treatment and the 
conditions of  the 

persons deprived of  
their liberty and to 
prevent torture and 

other cruel, inhuman 
or degrading treatment 
or punishment, taking 

into consideration the 
relevant norms of  the 

United Nations. 

Article 22 

The competent 
authorities of  the State 

Party concerned shall 
examine the 
recommendations of  

the national preventive 
mechanism and enter 
into a dialogue with it 

on possible 
implementation 

measures. 

Part 3 - Head 17(1)(d) of  this General 
Scheme enacts this requirement for NPMs, 

but this is not similarly included under Part 1- 
Head 8 Functions of  the Chief  Inspector of  
Places of  Detention in Relation to Inspection 

of  Prisons. 

Part 1 – It is suggested that Head 8 be 
amended to include a recommendations 
function, as is provided for under Part 3 - 

Head 17(1)(d). 

-- 

OPCAT Article 22 and SPT National 
Preventive Mechanism Guidelines (2010) 
Guidelines 13 and 38 set out the requirement 

for State authorities to consider 

recommendations made by NPMs.  

Part 3 - Head 15(7) and Head 17(8) of  this 
General Scheme enact this requirement for 

inspections by international bodies and 
NPMs, but this is not similarly included under 
Part 1 - Head 8 Functions of  the Chief  

Inspector of  Places of  Detention in Relation 

to Inspection of  Prisons. 

Part 1 – It is suggested that Head 8 be 
amended to include a requirement for State 

authorities to consider recommendations 
made by the OIPD, as is provided for in 
relation to international inspection bodies 
under Part 3 - Head 15(7) and in relation to 

NPMs under Part 3 - Head 17(8). 

d. Supplementary Provision 
- Records of  the Inspector 

of  Prisons  

 The General Scheme for Policing, Security 
and Community Safety Bill Head 137(1) sets 

out that records held by the Inspectorate 
immediately before the establishment day of  
the Authority shall, on that day, stand 

transferred to the Authority, and shall on and 
af ter that day, be the property of  the Authority 
and be regarded as being held by the 

Authority.  

Similar provision should be set out for the 
Off ice of  the Inspector of  Prisons / Of fice of 

the Inspectorate of  Places of  Detention. 

Head 9(1) and 

9(2) 

Serious Adverse 

Incidents 

(1) The Director General of  
the Irish Prison Service 
shall notify the Chief  

Inspector of  any ‘serious 
adverse incidents’ that 
occur within a prison or that 

which involve prison staf f  
when carrying out their 

duties.  

(2) The Director General of  
the Irish Prison Service 

shall provide any 
information or 

 Heads 9(1) and 9(2) would more 
appropriately be placed under the powers of  
the Chief  Inspector to request information. As 
such, Heads 9(1) and 9(2) could be moved to 

Head 8(5) to become Head 8(5)(d).  

Head 8(5)(d) could then read as: 

“to require the Director General of  the Irish 
Prison Service to notify the Chief  Inspector 
of  any ‘serious adverse incidents’ and to 

provide any information or documentation 
in relation to such an incident, on request 

f rom the Chief  Inspector.” 

In addition, given the monitoring function of  

the NPM, the Director General of  the Irish 
Prison Service could also be required to 

https://tbinternet.ohchr.org/_layouts/15/treatybodyexternal/Download.aspx?symbolno=CAT/OP/12/5&Lang=en
https://tbinternet.ohchr.org/_layouts/15/treatybodyexternal/Download.aspx?symbolno=CAT/OP/12/5&Lang=en
https://www.justice.ie/en/JELR/General_Scheme_of_the_Policing_Security_and_Community_Safety_Bill.pdf/Files/General_Scheme_of_the_Policing_Security_and_Community_Safety_Bill.pdf
https://www.justice.ie/en/JELR/General_Scheme_of_the_Policing_Security_and_Community_Safety_Bill.pdf/Files/General_Scheme_of_the_Policing_Security_and_Community_Safety_Bill.pdf
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documentation in relation to 
such an incident, on 

request f rom the Chief  

Inspector. 

provide information on incidents involving 
allegations of  racism, sexism and 

discrimination based on gender, sexuality or 
disability that occur within a prison or that 
which involve prison staf f  when carrying out 

their duties. 

This provision could be incorporated under 

Head 8 to become Head 8(5)(e). 

All information required to be provided to the 
Chief  Inspector by the Director General 

should be provided as soon as practicable. 

Head 9(3) Serious Adverse 

Incidents 

(3) The Chief  Inspector 
may, if  he or she considers 
appropriate, investigate an 

incident brought to his or 
her attention under 
subhead (1) or refer the 

matter back to the Director 
General of  Irish Prison 
Service or to another 

authority for the attention of  

that authority.  

Note Head 9 - Serious 

Adverse Incidents  

[…] In ef fect, the 
Inspectorate would take on 
responsibility for the 
investigation into all 

Serious Adverse Incidents 
in the prison system, on the 
understanding that it will 

delegate responsibility for 
investigating many of  these 
incidents to the IPS while 

maintaining an oversight 
role on such delegated 

investigations. 

Article 19 

The national 
preventive 

mechanisms shall be 
granted at a minimum 

the power: 

(a) To regularly 

examine the treatment 
of  the persons 
deprived of  their liberty 

in places of  detention 
as def ined in article 4, 
with a view to 

strengthening, if  
necessary, their 
protection against 
torture and other cruel, 

inhuman or degrading 
treatment or 

punishment; 

(b) To make 

recommendations to 
the relevant authorities 
with the aim of  

improving the 
treatment and the 
conditions of  the 

persons deprived of  
their liberty and to 
prevent torture and 

other cruel, inhuman 
or degrading treatment 
or punishment, taking 

into consideration the 
relevant norms of  the 

United Nations; 

(c) To submit 

proposals and 
observations 
concerning existing or 

draf t legislation. 

Head 9(3) and the accompanying note 
envisage an investigatory function of  the 

OIPD that is not in alignment with the 

functions of  a NPM.   

The functions of  a NPM are set out in 
OPCAT Article 19, and are explained in the 

OHCHR Guide on the Role of  National 

Preventive Mechanisms (2018) as:  

• visiting places of  detention, 

• providing an advisory role to state and 

prison of f icials,  

• participation in educational, training and  

• awareness-raising programmes and 
cooperation and engagement with State 

party authorities and other stakeholders.  

The OHCHR Guide on the Role of  National 
Preventive Mechanisms notes that “NPMs do 
not undertake investigations or adjudicate on 

complaints concerning torture or ill-treatment, 
even if  they encounter such cases while 

carrying out their visiting function.” (pg 5) 

Head 9(3) could be amended to read:  

“The Chief  Inspector may, if  he or she 
considers appropriate, review, examine and 
report on investigate an incident brought to 

his or her attention under subhead (1) [or, 
Head 8(5)(d) / Head 8(5)(e) as proposed in 
Head 9(1) and (2) observations above]. or 

refer the matter back to the Director General 
of  Irish Prison Service or to another authority 

for the attention of  that authority. 

Head 10(1) The Director General of  the 
Irish Prison Service shall 

notify the Chief  Inspector of  
all deaths of  prisoners in 
detention or who have died 

within 4 weeks of  release 
f rom detention whether on 

 Head 10(1) could more appropriately be 
placed under the function of  the Chief  

Inspector to request information. As such, 
Head 10(1) should be moved to Head 8(5) to 

become Head 8(5)(f ).  

Head 8(5)(f ) could read as: 

https://www.ohchr.org/sites/default/files/Documents/Publications/NPM_Guide_EN.pdf
https://www.ohchr.org/sites/default/files/Documents/Publications/NPM_Guide_EN.pdf
https://www.ohchr.org/sites/default/files/Documents/Publications/NPM_Guide_EN.pdf
https://www.ohchr.org/sites/default/files/Documents/Publications/NPM_Guide_EN.pdf
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temporary release or 

otherwise. 

“to require the Director General of  the Irish 
Prison Service to notify the Chief  Inspector 

of  all deaths of  prisoners in detention or 
who have died within 14 days of  release 
f rom detention whether on temporary 

release or otherwise.” 

The purpose of  a review into the 
circumstances surrounding a death of  a 
person on Temporary Release is to ensure 

that the obligations owed to prisoners by the 
management of  prisons were observed. 
These include: proper assessments 

were carried out, appropriate risk 
assessments were conducted prior to 
release, vulnerable prisoners were linked to 

appropriate services in the community and 
that accommodation upon release had been 
organised. In the experience of  the 

Inspectorate, it is within the f irst 14 days af ter 
release that these issues are most likely to 
emerge. Consequently, the Inspectorate 

suggests that the period of  four weeks set out 
in the General Scheme could be reduced to 
two, without adversely af fecting the 

Inspectorate’s capacity to gather information 

that may help to prevent future deaths.  

All information required to be provided to the 
Chief  Inspector by the Director General 

should be provided as soon as practicable. 

Head 10(2) and 

10(3) 
Investigation of Deaths in 

Custody of Prisoners 

(2) The Chief  Inspector 
may decide whether the 
matter of  a death of  a 

prisoner in custody requires 
investigation by his or her 
Of f ice or needs to be 

referred back to the 
Director General of  Irish 
Prison Service or to 

another authority for the 

attention of  that authority.  

(3) The Chief  Inspector 
may provide to the relevant 

coroner for the district, any 
information arising f rom an 
investigation that the Chief  

Inspector considers may be 
of  assistance to the 
relevant coroner in the 

conduct of  any inquest 
under the Coroners Acts 

1962 and 2005. 

 Head 10(2) provides that the Chief  Inspector 
may decide to investigate the death of  a 

person in custody.  

The functions of  a NPM are set out in 

OPCAT Article 19, and are explained in the 
OHCHR Guide on the Role of  National 

Preventive Mechanisms (2018) as:  

• visiting places of  detention, 

• providing an advisory role to state and 

prison of f icials,  

• participation in educational, training and  

• awareness-raising programmes and 
cooperation and engagement with State 

party authorities and other stakeholders.  

The OHCHR Guide on the Role of  National 

Preventive Mechanisms notes that “NPMs do 
not undertake investigations or adjudicate on 
complaints concerning torture or ill-treatment, 

even if  they encounter such cases while 

carrying out their visiting function.” (pg 5) 

The OIP recognises the need for an 
independent examination and review into all 

deaths of  persons in custody, as is required 
by the procedural limb of  the case law of  the 
European Court of  Human Rights under 

Article 2 of  the European Convention of  
Human Rights (see, for example, Edwards v  
UK, European Court of  Human Rights, 2002) 

In the event that the OIPD does not in future 
investigate every death in prison, it is 
imperative that every such death be 

https://www.ohchr.org/sites/default/files/Documents/Publications/NPM_Guide_EN.pdf
https://www.ohchr.org/sites/default/files/Documents/Publications/NPM_Guide_EN.pdf
https://www.ohchr.org/sites/default/files/Documents/Publications/NPM_Guide_EN.pdf
https://www.ohchr.org/sites/default/files/Documents/Publications/NPM_Guide_EN.pdf
https://hudoc.echr.coe.int/fre#{%22itemid%22:[%22002-5416%22]}
https://hudoc.echr.coe.int/fre#{%22itemid%22:[%22002-5416%22]}
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independently investigated by an appropriate 

authority. 

Although it would not be consistent with the 

OIPD’s future NPM role for it to investigate 
deaths in custody, it is axiomatic that all 
deaths in custody, including in prisons and 

Garda stations, must be thoroughly and 
independently investigated. The OIP intends 
to develop further guidance on this subject, 

based on its experience to date. For the 
purposes of  this submission, it is suggested 
that the General Scheme could provide that 

the Chief  Inspector may decide to review and 
report upon (rather than “investigate”) the 
circumstances surrounding any death in 

custody, in order to identify shortcomings that 
would assist the Inspectorate to develop 

future-focused preventive recommendations. 

Head 10(2) and 10(3) should be amended to 

account for the mandate and functions of  a 
NPM. In particular, referrals of  the type 
suggested in Head 10(2) are not functions of  

a NPM.  

Head 11(10)(a) Accountability to 

Oireachtas Committees 

In carrying out duties under 
this head, the Chief  

Inspector shall not – 

(a) question or express an 
opinion on the merits of  any 
policy of  the Government or 

a Minister of  the 
Government or on the 
merits of  the objectives of  

such policy […] 

Article 19(c) 

The national 
preventive 
mechanisms shall be 

granted at a minimum 

the power: 

(c) to submit proposals 
and observations 

concerning existing or 

draf t legislation 

OPCAT Article 19(c) requires that NPMs be 
permitted to submit proposals and 

observations on draf t legislation.   

Moreover, SPT National Preventive 

Mechanism Guidelines (2010) Guideline 28 
provides that the State should inform the 
NPM on draf t legislation that may be under 

consideration which is relevant to its mandate 
and allow the NPM to make proposals and 
observations on any existing or draf t 

legislation. Guideline 35 further places a duty 
on NPMs to make proposals and 
observations to the relevant state authorities 

regarding existing and draft policy or 
legislation [emphasis added] which it 

considers to be relevant to its mandate. 

The Prisons Act 2007 contains no restriction 

on the Inspector of  Prisons expressing 
opinions on the merits of  policy. Arguably, 
such a provision could, in future, impede the 

Inspectorate f rom providing the Joint 
Committee with its observations on proposed 

legislation directly related to its mandate. 

As presently draf ted, Head 11(10)(a) is 

inconsistent with OPCAT Article 19(c), and 
could deprive the OIPD of  one of  its core 
functions under the OPCAT. In the view of  

the Inspectorate, it should be deleted. 

Head 12 Publication of Annual and 

Other Reports 

[…] the Chief  Inspector will 
now have the power to lay 

his or her annual reports 
and other reports directly 

before the Oireachtas 

Article 18(1) 

The States Parties 
shall guarantee the 
functional 

independence of  the 
national preventive 
mechanisms as well 

The new power for the OIP itself  to make 
public reports is welcome, and is in 

compliance with OPCAT Article 18(1). 

The Head 12 note provides that the 

“Subcommittee on Prevention of  Torture 
(SPT) is clear that National Preventive 
Mechanisms, and the bodies that comprise 

https://tbinternet.ohchr.org/_layouts/15/treatybodyexternal/Download.aspx?symbolno=CAT/OP/12/5&Lang=en
https://tbinternet.ohchr.org/_layouts/15/treatybodyexternal/Download.aspx?symbolno=CAT/OP/12/5&Lang=en
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as the independence 

of  their personnel. 

them, should be accountable directly to 

Parliament (Oireachtas).”   

This level of  independence, in that the NPM 

is accountable to the Oireachtas, should 
apply not only to report publication, but also 
to the f inancial and operational functions of  

the OIPD, and all NPMs. This would ensure 
full compliance of  the legislation with OPCAT 

Article 18(1). 

 

 

Part 2 - Prison Visiting Committees 

Head Content / Issue OPCAT Observations and Suggestions 

Head 13(1) The Chief  Inspector shall 
establish a Prison Visiting 
Committee for each prison 
in the State. 

 This is a suggested new role for the OIPD, in 
addition to its new NPM functions, which has 
not been sought by the OIP. This would 
impose on the OIPD an entirely new 

workload, requiring signif icant additional 

human and f inancial resources. 

The Inspectorate is not convinced that it is 
appropriate or necessary for the OIPD to be 

accorded this role. 

Head 13(12) The Prison Visiting 
Committees shall, on an 

annual basis, submit a 
report on their activities to 
the Chief  Inspector in 

relation to all their visits and 
any matter which impacts 
on the management and 

operation of  a prison. 

 In line with the observation on Head 13(1), 
the Inspectorate doubts that it is appropriate 

or necessary for the OIPD to be accorded 

this role. 

Head 13(13) The Chief  Inspector shall 
submit a composite report 

on the activities of  Prison 
Visiting Committees to the 
Minister on an annual 

basis. 

 In line with the observation on Head 13(1), 
the Inspectorate doubts that it is appropriate 

or necessary for the OIPD to be accorded 

this role. 
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Part 3 - Inspection Mechanisms for the Prevention of Torture and  

        other Cruel Inhuman Degrading Treatment or Punishment 

Head Content / Issue OPCAT  Observations and Suggestions 

Head 15 Inspection of places of 

detention by international 

bodies 

 

Article 35 

Members of  the 
Subcommittee on 
Prevention of  Torture 

and of  the national 
preventive 
mechanisms shall be 

accorded such 
privileges and 
immunities as are 

necessary for the 
independent exercise 

of  their functions. 

Head 15 does not provide for privileges and 

immunities of  members of  international 
bodies, as required by OPCAT Article 35 and 
the UN Convention on Privileges and 

Immunities (Sections 22 and 23). 

It is suggested that these be included in the 

Inspection of  Places of  Detention Bill. 

Heads 17(1) 

and 17(9) 

(1) A National Preventive 
Mechanism has the 

following functions under 
this Act in respect of  the 
places of  detention for 

which it is designated: […] 

c. prepare a report, each 
year, on the exercise of  its 
functions under this Part; 

[…] 

e. arrange for the laying of  
inspection reports before 
the Houses of  the 

Oireachtas and the 
submission of  copies of 
such reports to Minister or 

relevant Minister 
responsible for the place of  
detention concerned. 

[…] 

(9) A copy of  a report under 
subhead (1) shall, as soon 
as practicable, be 

submitted to the co-
ordinating body for National 

Preventive Mechanisms. 

Article 18(1) 

The States Parties 
shall guarantee the 

functional 
independence of  the 
national preventive 

mechanisms as well 
as the independence 

of  their personnel. 

The additional reporting obligation on the 
OIPD as the NPM for the justice sector is 

noted. It is positive that OIPD reports can 
also be published directly by the OIPD, as 
well as be submitted directly to IHREC as the 

coordinating body for NPMs. 

Head 21(1)(b) (b) Paragraph (a) shall not 
apply to a person who is 
employed in a place of  

detention who, in the 
course of  his or her of f icial 
duties and in response to a 

request f rom a national 
preventive mechanism or 
an international body, 

supplies false information 
deliberately and with intent 
to delay, obstruct or 

undermine the work of  that 
national preventive 

Article 21(1) 

1. No authority or 
of f icial shall order, 
apply, permit or 

tolerate any sanction 
against any person or 
organization for having 

communicated to the 
national preventive 
mechanism any 

information, whether 
true or false, and no 
such person or 

organization shall be 

It is suggested that Head 21(1)(b) should 
make clear, in alignment with Part 1 - Head 
8(6), that “it shall not be lawful for a person to 

refuse to cooperate with the Chief  Inspector 

in the exercise of  his or her powers […]” 
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mechanism or international 

body. 

otherwise prejudiced in 

any way. 

Suggested 
Supplementary 

Head  

Supplementary Provision - 
Joint Inspections 

Article 18(1) and 

18(2) 

1. The States Parties 
shall guarantee the 

functional 
independence of  the 
national preventive 

mechanisms as well 
as the independence 

of  their personnel. 

2. The States Parties 

shall take the 
necessary measures 
to ensure that the 

experts of  the national 
preventive mechanism 
have the required 

capabilities and 
professional 

knowledge. […] 

To ensure NPMs are able to engage with the 
necessary expertise to ef fectively carry out 
their functions, a provision for joint 

inspections could be set out for the National 

Preventive Mechanism bodies. 

SPT National Preventive Mechanism 
Guidelines (2010) Guideline 39 sets out that 

“NPMs should seek to establish and maintain 
contacts with other NPMs with a view to 
sharing experience and reinforcing its 

ef fectiveness.” 

The General Scheme for Policing, Security 
and Community Safety Bill Head 115(1) sets 
out that the Authority may undertake a joint 

inspection with one or more prescribed 
inspection bodies where it is appropriate to 
do so for the ef f icient and ef fective discharge 

of  its function […] 

https://tbinternet.ohchr.org/_layouts/15/treatybodyexternal/Download.aspx?symbolno=CAT/OP/12/5&Lang=en
https://tbinternet.ohchr.org/_layouts/15/treatybodyexternal/Download.aspx?symbolno=CAT/OP/12/5&Lang=en
https://www.justice.ie/en/JELR/General_Scheme_of_the_Policing_Security_and_Community_Safety_Bill.pdf/Files/General_Scheme_of_the_Policing_Security_and_Community_Safety_Bill.pdf
https://www.justice.ie/en/JELR/General_Scheme_of_the_Policing_Security_and_Community_Safety_Bill.pdf/Files/General_Scheme_of_the_Policing_Security_and_Community_Safety_Bill.pdf
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It is fifteen years since Ireland signed the Optional Protocol to the United Nations Convention against 

Torture. Once enacted, the provisions currently set out in the Inspection of Places of Detention Bill 

2022 will pave the way for Ireland to ratify the OPCAT and to designate National Preventive 

Mechanisms. The Inspectorate welcomes the clear legislative intent to designate the Office of the 

Inspectorate of Places of Detention as the National Preventive Mechanism for the criminal justice 

sector, including responsibility for monitoring prisons, Garda Síochána Stations and other places of 

detention. 

This submission acknowledges that there is much to be welcomed in the General Scheme. 

Nonetheless, the Inspectorate expresses reservations about a number of the current Heads, which 

do not appear to fully respect the cardinal principles that bodies designated as NPMs must have 

“functional independence” from Government Departments and enjoy a full range of appropriate 

powers.  

Ratification by Ireland of the OPCAT is keenly awaited. The Inspectorate’s proposals in this 

submission are designed to assist legislators to produce legislation that will withstand the robust 

scrutiny to which it will certainly be subject at both national and international levels. This is an 

opportunity for Ireland to create a world class National Preventive Mechanism which will not only 

provide high quality independent monitoring of places of detention in Ireland, but also serve as an 

example of best practice. 

There is a clear legislative model that could be adopted to ensure that the new law will pass muster. 

The body to be allocated the function of coordinating Ireland’s NPMs – the Irish Human Rights and 

Equality Commission – already enjoys the necessary functional independence and is directly 

accountable to the Oireachtas, not to a Minister. In order to ensure that the Inspection of Places of 

Detention Bill will equip Ireland fully to meet its obligations under the OPCAT, a similar model should 

be adopted for each and every operational monitoring body to be designated as a NPM, including 

the Inspectorate of Places of Detention. 

The Inspectorate trusts that these observations will be of assistance to the Joint Committee on 

Justice and stands ready to further assist the Committee in any way it may require, including by 

appearing before it. 

 

4 CONCLUSION 



1 

Submission to Oireachtas Committee on Justice on the Draft General Scheme of 

Inspection of Places of Detention Bill 2022 

From 

Nuala Ryan B.A. M. Litt. Member of a Prison  Visiting Committee 

And 

Pauline Conroy Ph.D. Member of a Prison Visiting Committee 

9 October 2022 

POD_010(1)



2 
 

 

The publication of the Heads of Bill for the Inspection of Places of Detention is a welcome development in Irish public policy. It starts a consolidation 

process in protecting people deprived of their liberty. It is a firm step towards Ireland’s recognition of the human rights of  people incarcerated against their 

will. 

Prison Visiting Committees  are one of the means by which the views and the voices of prisoners and the conditions of the prison estate are monitored 

regularly. It is essential that such monitoring is independent, frequent, effective, confidential with reporting requirements that are transparent. 

Prison Visiting Committees were established in 1925 under the  Cumann na nGaedheal   Party and after close on 100 years are in need of reform. The 

Optional Protocol (OPCAT) provides a convenient moment to review Prison Visiting Committees.  

The following submission addresses primarily Head 13  of the Bill in relation to Prison Visiting Committees. It proposes  that the 12 Prison  

Visiting Committees should be assigned the role of regular independent monitoring units of prison conditions with emphasis on the prisoners themselves.  

The  concept of monitoring is an essential component of inspection. It provides an independent and systematic observation of prisons and interaction with 

prisoners which can reveal lapses in standards, unexpected consequences of changes in rules or policy and changes in the composition of the prison 

population.  

The monitoring standard could be the Prison Rules – currently being amended (2021-22) to conform with the revised European Prison Rules  and some of 

which are currently suspended under SI 250 of 16 July 2020. Another standard could be the UN  Mandela Rules. Prison Visiting Committees rely on the 

goodwill of Prison Governors to carry out their duties and facilitate their access to documentation. Prison Governors are central to the lives of prisoners. They 

are not mentioned in the Inspection of Places of Detention Bill. 
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Head 

 

 

  

Heads of Bill October 2022 

 

 

  

Proposed Alternative and summary rationale 

Part 1. 

Head 4 

( c) 

…any vehicle used to transport a prisoner from one location to 

another 

According to the International Protection Act 2015, in force in 2016 by 

S.I. 133 of 2016, a prisoner may spend up to 12 hours in a vehicle under 

S.80. This can arise at a port or airport when the boat or aircraft is 

delayed/cancelled. Head 4 ( c)   should be revisited. 

 

8. (1) The Chief Inspector shall carry out regular inspection of all prisons 

in the State 

Head 8 makes no reference to Prison Visiting Committees which 

according to Head 13 should be under the Chief Inspector 

 

Head 

13 

1 

 

 

 

 

 

The Chief Inspector shall establish a Prison Visiting Committee for 

each prison in the State. 

PVCs are and should remain independent office holders, reporting 

directly to the ultimate authority responsible for prisoner welfare, the 

Minister. The independence of PVCs is paramount. 

 

It is therefore not appropriate that the Chief Inspector of Places of 

Detention be the person who establishes PVCs or appoints members to 

PVCs. 

 

2 This Prison Visiting Committees shall consist of at least 6 members 

and no more than 12 members.  

We consider that, subject to the size of the particular prison, the optimum 

number of members of a PVC is 9. 

 

3 Prison Visiting Committees shall carry out regular visits to their 

related prison of at least one visit every three months. 

Visits should be regular or monthly. The legislation should say 

“frequently, at least fortnightly” – at least once every three months is too 

infrequent and fails to recognise the day to day needs of prisoners.  It will 

fail to establish patterns or trends. 

 

 

 

Head 

 

 Bill text 

 

Alternative 
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4 Members shall be appointed to Prison Visiting Committees on the 

recommendation of the Public Appointments Service following a 

public advertisement for expressions of interest. 

Whilst PAS could be employed by the Minister to set out and administer 

a  more formalised and transparent process, the criteria for appointment 

should be independently set and should not be controlled or influenced by 

either the Chief Inspector, the IPS or the PAS but rather should be set 

down in the revised legislation (or accompanying statutory instrument) 

with consultation with Prison Visiting Committees.   

  

5 Recommendations for appointments to Prison Visiting Committees 

should be based on criteria agreed by the Public Appointments 

Service with the Chief Inspector.  

The Chief Inspector shall consult the Minister, the Irish Prison Service, 

and the Probation Services in relation to these criteria. Membership of a 

Visiting Committee should not require formal qualifications (as otherwise 

exclusionary), but should include criteria as follows:  

  

•Availability to attend a prison frequently ( twice a month) including 

evenings and weekends, 

•Readiness to follow required health and safety guidelines and 

confidentiality rules, 

•Capacity to contribute to the formulation of written visit reports and the 

Annual Visiting Committee report. 

•Experience, paid or unpaid, in the field of mental health, including 

substance abuse, 

•Experience, paid or unpaid, in or with the broad justice system, 

•Readiness to engage with prisoners, 

•A familiarity with the often-deprived milieu of many prisoners, 

•A readiness to try to communicate with prisoners from various countries  

The first three criteria  should be essential requirements. The others 

should be listed as desirable, but not essential. 

 

PVCs should  include a number of members who live within easy 

travelling distance from the prison to which that are appointed. 

Committees should be gender balanced in a ratio of 60/40. 
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Membership of a PVC should not be on a voluntary basis, as the absence 

of some stipend may act to reduce the pool of person who could or would 
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Membership of a prison visiting committee shall be on a voluntary 

basis and on the terms and conditions laid out in their appointment 

by the Chief Inspector.  

make themselves available for appointment. Otherwise, membership may 

become restricted in practice to persons of a particular financial standing.    

 

If voluntary means volunteer, then there is no contractual relationship 

between the Committee member and her/his ‘employer.’ 

 

The terms and conditions of appointment of a member of a PVC should 

not be set or determined exclusively by the Chief Inspector. The terms 

and conditions upon which a member of a PVC is appointed should be set 

down clearly and transparently in the legislation.  

 

The reimbursement of any travel and subsistence shall be paid  

in accordance with public sector guidelines as determined by the Minister 

for Public Expenditure. 

 

 

8 

Each Prison Visiting Committee shall elect from their members a 

Chair. The Chair shall be responsible for co-ordinating their visits to 

their assigned Prison, and for the management of the reporting 

obligations of their Prison  

Chairs should not be made responsible for reporting obligations of other 

members. This provision should only require Chairs to co-ordinate the 

production and submission of the relevant PVC’s Annual Report. 

11 At least two Prison Visiting Committee members shall carry out each 

visit and all Prison Visiting Committee members when conducting a 

visit should have regard to the rights of prisoners, the Protocol, 

existing laws, policies and procedures relating to the management 

and operation of a prison. 

 

Although in practice, at least two Prison Visiting Committee members 

carry out each visit in many prisons save in exceptional circumstances,  

that should not be a legislative condition. 

 

PVCs should be  provided with all necessary explanatory material to 

facilitate an understanding of the Protocol, how they can comply with it 

and what it means in practice for PVCs.  
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The Chief Inspector shall submit a composite report on the activities 

of Prison Visiting Committees to the Minister on an annual basis.

  

  

Given the very different nature of the 12 different prisons, we believe that 

there is a need for 12 individual prison annual reports to be published and 

sent to the Minister.  
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 A single composite report  - on the activities of all 12 PVCs –  can be sent 

to the Minister on an annual basis. Individual prison reports as well. In 

the absence of this Oireachtas members will not have easy access to 

reports on prisons in their constituency or holding prisoners who have 

contacted them. 

 

The annual reports should be published within a set time of being 

delivered to the Minister. Currently there is a year or more gap between 

submission and publication.  
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Recommendations 

The Commission makes the following recommendations on the General Scheme: 

Interpretation (Head 2) 

A more extensive list of those Ministers who have responsibility for places of detention 

should be included under this Head. 

Expenses (Head 3) 

Head 3 must expressly reflect the obligation on the State to provide the necessary, ring-

fenced resources to permit the effective operation of the NPMs and the co-ordinating 

body.  

Head 3 should expressly include an obligation on the State to provide the necessary, ring-

fenced resources to places of detention so that they can fully engage with the NPMs and 

the co-ordinating body, including establishment of data systems, staff training 

programmes and provision of confidential meeting space.  

Interpretation for Part 1 (Head 4) 

The definition of ‘prison’ should be clarified to include holding places within court 

buildings and the environs of such buildings.  

Consideration should be given to the use of ‘people in prison’ or ‘imprisoned people’ in 

the legislation instead of ‘prisoner’. 

The definition of serious adverse incidents should include a significant breach of discipline 

by prison officers or prison staff and clarify that the list of incidents referred to is non-

exhaustive.  

All adverse incidents are reported to the Chief Inspector as a matter of course, or a 

detailed definition of “serious injury” and “significant breach” should be included to 

ensure transparency and accountability within the Prison Service.  
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Chief Inspector of Places of Detention (Head 5) 

The grounds for dismissal of the Chief Inspector should be clearly defined in compliance 

with the Paris Principles.  

Provision of Services to the Inspectorate of Places of Detention (Head 6) 

It should be clearly set out in the Bill that the resourcing of the Chief Inspector to carry out 

its NPM functions is separate to its resourcing for its non-NPM functions. 

Appointment of Senior Inspectors (Head 7) 

There should be an open recruitment process for Senior Inspectors and express reference 

should be made to the principles in Article 18(2) OPCAT in the recruitment process under 

this Head. 

Head 7 should clearly set out that inspections carried out by Senior Inspectors comply 

with the requirements of OPCAT.  

Functions of the Chief Inspector of Places of Detention in relation to inspection 

of prisons (Head 8) 

The Chief Inspector should be required to investigate all serious adverse incidents and 

deaths in prisons and the report on any such investigation should be published, with 

appropriate redaction if necessary. 

Head 8(4) should provide that the Chief Inspector may also bring any issues of concern 

arising out of an inspection to the attention of IHREC as the NPM co-ordinating body.  

Head (8)(5)(a) should specify that the Chief Inspector may engage external experts and 

can be accompanied by them on any visit to a prison. 

Head 8(5)(b) should provide that the Chief Inspector is entitled to obtain information 

relating to the management and operation of a prison, prisons or the Irish Prison System.  

Head 8(5)(c) should provide that personal and medical records of a deceased individual 

can be obtained without the consent of any other party. 
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Head 8(8) should include a requirement that the information provided to the Minister 

shall be published and that the Chief Inspector shall engage with IHREC as the NPM co-

ordinating body in this regard. 

The reference to ‘due cause’ under Head 8(6) should be removed or clarified in detail.  

It should be specified that failure to comply with the Chief Inspector under Head 8 may be 

a criminal offence.  

Serious Adverse Incidents (Head 9) 

The General Scheme should be amended to require notification of serious adverse 

incidents, and deaths, in all places of detention to the relevant NPM. 

An appropriate data system should be established for the recording of serious adverse 

incidents and deaths to which IHREC as the co-ordinating NPM has access.  

The Chief Inspector’s role and responsibilities, in the investigation of every report made 

under Head 9, should be specifically set out.  

Incidents relating to the harm of persons in prison should be investigated by the Chief 

Inspectorate, and not delegated to the IPS.  

Clarification should be made on the delineation between the Chief Inspector’s NPM and 

non-NPM functions.  

Investigation of Deaths in Custody of Prisoners (Head 10) 

Head 10(1) should specify that notification of a death should occur as soon as possible and 

within a maximum period of 24 hours. 

Release from detention should expressly include release on bail.  

All deaths in detention, and deaths within a month of release from detention, are to be 

investigated by the Chief Inspector, and cannot be delegated to the IPS.  
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The Chief Inspector have a role in the public phase of any investigation into a death in 

custody of a prisoner and is empowered to ask questions of the relevant institution to 

ensure future incidents are mitigated against. 

Accountability to Oireachtas Committees (Head 11) 

Restriction on freedom of expression should be removed from Head 11. 

The distinction between the Chief Inspector’s NPM and non-NPM roles should be clarified 

under this Head.  

Publication of Annual and other Reports (Head 12) 

The Chief Inspector should be independent from executive influence and control, and 

Head 12 should reflect this independence.  

It should be made clear under Head 12 that the Chief Inspector has the power to lay its 

general inspection reports before the Oireachtas. 

Head 12(3) should be amended to provide that any report should be submitted to 

Oireachtas at the same time as to the Minister.  

Provision should be made under Head 12 to allow the Chief Inspector to publish all such 

reports after they are laid before the Oireachtas and to simultaneously send all reports 

relating to the NPM functions of the Chief Inspector to IHREC as the co-ordinating body.  

The Chief Inspector’s reports must include information relating to its decision not to 

investigate matters referred to it under Heads 9 and 10.  

The distinction between the Chief Inspector’s NPM and non-NPM roles should be clarified 

under this Head.  

Prison Visiting Committees (Head 13) 

Visiting Committees should be established for all places of detention. 

No provision should be made to vary the statutory basis of PVCs until the Department’s 

review is complete.  
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Notwithstanding the above, the relationship between PVCs and the NPM network should 

be clarified, and the NPM co-ordinating body should be included as a consultant under 

Head 13(5) if it is intended for PVCs to be designated as NPMs.  

Precautions must be taken to protect against discrimination on the basis of previous 

convictions in the appointment process 

Those with previous convictions, and those who have come into contact with the criminal 

justice system, are actively encouraged to apply to become members of the PVCs.    

Under Head 13(10) PVCs should have access to external staff, including education and 

health staff.  

Under Head 13(12) & (13), timelines should be set for the publication of the relevant 

reports. 

Interpretation for Part 3 (Head 14)   

The definition of ‘places of detention’ should reflect the precise wording, and the broad 

scope, of Article 4 OPCAT.  

The term ‘detainee’ should not be used in the General Scheme. This does not cover the 

full scope of persons protected by OPCAT, which extends to persons who ‘may’ be 

deprived of their liberty.  

The Commission recommends that the phrase ‘including, but not limited to’ is added to 

the list of examples in Head 14, and that it is extended to represent examples of de facto 

detention where deprivation of liberty or detention may occur, such as the transfer of 

children outside of Ireland, voluntary organisations offering addiction services, Direct 

Provision and asylum-seeking children accommodated in privately run centres. 

A comprehensive list of all places of detention within the State should be compiled and 

published at the same time as the Bill for the purpose of enabling NPMs and the SPT to 

fulfil their mandates. 
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Inspections of places of detention by International bodies (Head 15) 

Protective provisions for the conduct of interviews in line with section 30(4) of the New 

Zealand Crimes of Torture Act 1989 should be included under Heads 15 and 17.  

The powers and discretion of international bodies and NPMs to conduct interviews and 

inspect places of detention, as established under Articles 14 and 20 OPCAT, should be 

expressly set out in Heads 15 and 17.  

Heads 15 and 17 should include the State’s obligation under Articles 12 and 22 OPCAT to 

enter into a dialogue with international bodies and NPMs.  

Co-ordinating National Preventive Mechanism (Head 16) 

The functions and role of the co-ordinating NPM be strengthened and set out with clarity 

under Head 16.  

The co-ordinating body’s mandate should be extended to include the co-ordination of the 

NPM’s activities, and further clarity on this function should be provided.  

The relationship between PVCs, civil society, and the NPM framework should be set out in 

clarity.  

The co-ordinating body’s functions under Head 16 (2) should include: to raise awareness 

and organise training in relation to OPCAT, to facilitate peer-to-peer assistance and 

reviews amongst NPMs, and to facilitate a forum for the development of good practices 

for OPCAT type inspections amongst NPMs.  

Head 16(2)(f) should provide that the Commission may publish its reports to the Minister 

and any responses received.  

Head 16 should provide that the Commission may prepare thematic reports and provide 

information on OPCAT and the co-ordinating body to the public.  

The co-ordinating body should be provided with the same data access as NPMs, as 

proposed and recommended under Head 17.  
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Head 16 should also provide that that the co-ordinating body receives the resources 

required for it to carry out its functions. 

The functions of a National Preventive Mechanism (NPM) (Head 17) 

Head 17(3) should be broadened to include access for experts accompanying NPM 

representatives.  

NPMs power to make proposals and observations on existing and draft legislation, as per 

Article 19(c) OPCAT, should be expressly set out.  

NPMs should create reports following each visit and inspection, in line with SPT 

guidelines.  

Head 17(9) should be amended to provide that the relevant reports should be submitted 

to IHREC as the co-ordinating body at the same time as their submission to the Houses of 

the Oireachtas and relevant Minister under Head 17(2)(e). 

Engagement with the NPM co-ordinating body should be inserted as an additional 

function of NPMs in Head 17(1). 

NPMs mandates should include the function of monitoring to ensure that sanctions have 

not taken place against persons that provide information to NPMs or international bodies.  

The information to be provided under Head 17(5) should be disaggregated according to 

the protected grounds in the Equality Acts. 

NPMs should be granted access to personal data of those in places of detention, in line 

with the powers of the Chief Inspector under Head 8(5).  

The response of the Minister or relevant Minister under Head 17(8) should be provided 

within a specified time frame and should also be sent to IHREC as the co-ordinating body 

at the same time.  

Designation of National Preventive Mechanisms (Head 18) 

Provision should be made in the legislation to stipulate that when a NPM is designated, its 

primary legislation should be amended accordingly with OPCAT read into it. 
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A consultation process should be required for the designation of NPMs, including with 

civil society. 

Provision should be made for the engagement of civil society organisations with NPMs 

once established.  

Designated NPMs should be given a broad remit in relation to the scope of their powers of 

inspection.  

The obligations of the State under Article 18(2) should be expressly set out under Head 18 

to ensure that NPM experts have the required capabilities and professional knowledge 

required to perform their function effectively. 

The obligations of the State under Article 18(1) and (2) OPCAT should be expressly set out 

under Head 18. Further provision should be made for the continuing obligation to strive 

for a gender balance and adequate representation of ethnic and minority groups in the 

recruitment process for NPMs.  

Chief Inspector of Places of Detention as National Preventive Mechanism in the 

Justice Sector (Head 19) 

The remit of the NPM under this Head should be broadened to ensure that it may address 

any gaps in inspection, either through focusing on the types of deprivation of liberty, or 

through a flexibility in the scope of the inspection function.    

Clarity should be provided as to what role the prospective Policing and Community Safety 

Authority may have in inspections of Garda detention. 

Clarity should be provided as to which jurisdiction NPM airports, including airports used 

for extraordinary rendition, and ports as places of detention fall under. 

Consideration should be given to the consequences of extending the remit of the 

Inspector of Prisons to include the entirety of the criminal justice sector. 

There should be clarification with regard to the distinct investigative and preventive 

functions of the Chief Inspector. 
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There should be clarification with regard to how the existing duties of the Inspector of 

Prisons that are not referenced in the legislation are to be carried out.  

In establishing the Chief Inspector of Places of Detention as the NPM for the entire Justice 

Sector, there should be an accompanying public information campaign regarding the 

scope of the Chief Inspector’s role.  

Personal Data (Head 20) 

Head 20 should be amended to specify that personal data gathered by an NPM or 

international body in the course of an inspection is confidential and privileged. 

Protection from sanctions (Head 21) 

Consideration should be given to strengthening Head 21 in line with the New Zealand 

Crimes of Torture Act 1989. 
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Introduction 

The Irish Human Rights and Equality Commission (‘the Commission/IHREC’) is both the 

national human rights institution and the national equality body for Ireland, established 

under the Irish Human Rights and Equality Commission Act 2014 (‘the 2014 Act’). The 

Commission has a statutory mandate to keep under review the adequacy and effectiveness 

of law and practice in the State relating to the protection of human rights and equality, and 

to examine any legislative proposal and report its views on any implications for human 

rights or equality.1 

The Commission welcomes the opportunity to provide its submission on the General 

Scheme of the Inspection of Places of Detention Bill. The predominant function of the Bill is 

to provide for the designation of National Preventive Mechanisms (‘NPMs’) for the purpose 

of ratifying the Optional Protocol to the UN Convention against Torture (‘OPCAT’). The 

General Scheme places the Council of Europe inspections on a statutory footing, and 

additionally creates the role of Chief Inspector of Places of Detention. This extends and 

transforms the statutory role of Inspector of Prisons, to be designated as NPM for the 

justice sector.  

OPCAT is a human rights instrument uniquely grounded in the prevention of abuse, rather 

than in response to reports of abuse. The Protocol focuses on identifying emerging and 

systemic issues relating to torture and ill-treatment of people deprived of their liberty, and 

addressing them at an early stage. This is conducted through the infrastructure of 

independent and regular inspections to all places of detention, and recommendations to the 

State. As the Commission has previously submitted, the ratification and implementation of 

OPCAT is fundamental for Ireland’s compliance with international human rights standards in 

this area.2  

The Commission and its predecessor, the Irish Human Rights Commission (‘the IHRC’), have 

previously made submissions and recommendations for the ratification of OPCAT and the 

                                                           
1 Section 10(2)(c) of the Irish Human Rights and Equality Commission Act 2014. 
2 IHREC, Ireland and OPCAT - Submission to the Criminal Law Reform Division of the Department of Justice and 
Equality (February 2017) p. 3.  
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creation of NPMs.3 In 2016, IHREC commissioned research from the Human Rights 

Implementation Centre at the University of Bristol Law School. This was published in January 

2017 in a report titled: Ireland and the Optional Protocol to the UN Convention against 

Torture.4  

In order for the General Scheme to fully comply with OPCAT, a number of provisions require 

amendment and clarification. 

The predominant matter to be clarified is the precise form of NPM network created by the 

Bill. It appears that the General Scheme is based on the New Zealand model of a co-

ordinating body overseeing a number of separate NPMs. However, the Prison Visiting 

Committees of Head 13 do not clearly fall into this network, and the Bill has not stated what 

role, if any, civil society will have in the conduct of NPM functions.  

It is worth noting that the preventive functions of NPMs must be distinct from any other 

roles already held by an NPM body. This distinction is not adequately set out in the case of 

the Chief Inspector, who holds inspection powers under Head 8(5) for prisons, which do not 

apply to other inspections conducted in the role of NPM. As such, per Head 8(6) it would not 

be lawful for a person to refuse to co-operate with the Chief Inspector in the exercise of 

their powers under Head 8(5). However, the General Scheme is silent as to the 

consequences of a person’s failure to co-operate with the Chief Inspector in the exercise of 

their duties under Head 17, as an NPM.  

There is no provision for according NPMs or international bodies “such privileges and 

immunities” that are necessary for their functions under Articles 35 and 36 of OPCAT. This 

should include immunity for representatives of NPMs and international bodies, during the 

exercise of their mandates, from body searches and pat downs,5 arrest and detention, 

                                                           
3 IHRC, Submission to UNCAT on the Examination of Ireland’s First National Report (April 2011); IHRC, 
Submission for the Twelfth Session of the Working Group on the Universal Periodic Review: Ireland (March 
2011); IHREC, Submission to UNCAT on Ireland’s second periodic report (July 2017); IHREC, Submission to the 
Commission on the Future of Policing (February 2018); IHREC, Submission to the UN Committee against 
Torture on Ireland’s one year follow-up to its second periodic report under CAT (November 2018); IHREC, 
Submission to the UNCAT on the List of Issues for the Third Examination of Ireland (January 2020); IHREC, 
Observations on the General Scheme of the Garda Síochána (Powers) Bill (April 2022); IHREC, Submission to 
the Human Rights Committee on Ireland’s fifth periodic report (June 2022). 
4 Professor Rachel Murray and Dr Elina Steinerte, Ireland and the Optional Protocol to the UN Convention 
against Torture (January 2017). 
5 UN Committee against Torture, Ninth annual report of the Subcommittee on Prevention of Torture and Other 
Cruel, Inhuman or Degrading Treatment or Punishment – Advices to NPMS (March 2016) p. 22. 
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seizure of baggage and papers, and from interference with communication.6 During and 

after the exercise of their mandates, such persons should have immunity from legal action 

in respect of words and actions taken in performance of their duties under OPCAT.7  

There is additionally no provision for creating agreements with other countries to allow 

NPM inspections for situations in which Ireland transfers persons in detention to other 

jurisdictions.  

Finally, the requirements of NPMs should be set out in greater detail under the General 

Scheme, and should fully comply with the obligations of OPCAT. Article 18 in particular is 

insufficiently reflected in the Bill, and its requirements of independence are not adequately 

set out or followed for the provisions of either the Chief Inspector, or for NPMs generally.  

The Commission reiterates that there is no impediment to the State ratifying OPCAT 

immediately.8 Whilst the Commission welcomes the publication of the General Scheme, it 

notes the repeated delays that have preceded same and considers that ratification of the 

Protocol is now urgent.  

The urgency of ratification stems from the fact that Ireland has no independent inspection 

system at the domestic level for Garda stations,9 prison transit, court detention, military 

detention, or for certain types of de facto detention in voluntary settings.10 This gap in 

oversight must be addressed to assist in preventing ill-treatment and torture.11  

                                                           
6 OHCHR, PREVENTING TORTURE: The Role of National Preventive Mechanisms – A PRACTICAL GUIDE (2018) p. 
25. 
7 OHCHR, PREVENTING TORTURE: The Role of National Preventive Mechanisms – A PRACTICAL GUIDE (2018) p. 
25. 
8 IHREC, Submission to the Human Rights Committee on Ireland’s fifth periodic report (June 2022) p. 63. Upon 
ratification, States have one year to establish NPMs for the purpose of complying with the Protocol (Article 
17). Under Article 24 OPCAT, States may make a declaration to postpone the implementation of those 
obligations for three years.  
9 It is noted that the Garda Síochána Inspectorate recently agreed a protocol with the Garda Síochána to make 
unannounced visits to Garda stations for the first time. This power is not set down in statute. Report of the 
Garda Síochána Inspectorate, Delivering Custody Services A Rights-Based Review of the Treatment, Safety and 
Wellbeing of Persons in Custody in Garda Síochána Stations (July 2021) p. 3.  
10 IHREC, Ireland and OPCAT - Submission to the Criminal Law Reform Division of the Department of Justice 
and Equality (February 2017) p. 10.  
11 IHREC, Submission to the Commission on the Future of Policing (February 2018) p. 28.  
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As noted by the UN Committee against Torture, regardless of whether torture or ill-

treatment occurs within the State:12 

“there is always a need for States to be vigilant in order to guard against the risk of it 

occurring and to put in place and maintain effective and comprehensive safeguards 

to protect persons deprived of their liberty. It is the role of preventive mechanisms 

to ensure that such safeguards are actually in place and operating effectively and to 

make recommendations to improve the system of safeguards, both in law and in 

practice, and thereby the situations of persons deprived of their liberty.” 

The Commission recommends that Ireland ratifies OPCAT immediately. The State could then 

benefit from the assistance of the Subcommittee on the Prevention of Torture (‘SPT’) in the 

creation of its NPM infrastructure.13 The Commission recommends that this is 

complemented by an extensive consultation exercise with all agencies and bodies that are 

potentially affected by the ratification and implementation of OPCAT.14  

  

                                                           
12 UN Committee against Torture, Third annual report of the Subcommittee on Prevention of Torture and 
Other Cruel, Inhuman or Degrading Treatment or Punishment, CAT/C/44/2, (March 2010) p. 8.  
13 As per Article 11(1)(b) of the Optional Protocol to the Convention against Torture and other Cruel, Inhuman 
or Degrading Treatment or Punishment. 
14 IHREC, Ireland and OPCAT - Submission to the Criminal Law Reform Division of the Department of Justice 
and Equality (February 2017) p. 11.  
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Relevant human rights and equality standards 

The General Scheme raises the following human rights and equality issues: 

The prohibition against torture and cruel, inhuman or degrading treatment or 

punishment;15 

The right to an effective investigation;16 

The right to freedom of expression;17 and 

                                                           
15 There is an absolute prohibition on torture in international law, with no exceptions. Ireland is a party to the 
UN Convention against Torture and Other Cruel, Inhuman or Degrading Treatment or Punishment (‘UNCAT’). 
Under Article 2 UNCAT, the State is obliged to “take effective legislative, administrative, judicial or other 
measures to prevent acts of torture in any territory under its jurisdiction”. Under Articles 10 and 16 UNCAT, the 
State must ensure that persons involved in the process of detention of individuals are fully trained and 
educated in the prohibition against torture and cruel, inhuman or degrading treatment or punishment. 
Additionally under Articles 13 and 16 UNCAT, the State must take steps to examine complaints of torture, 
inhuman or degrading treatment or punishment, and must ensure that complainants and witnesses are 
protected from retaliation resulting from the complaint. The prohibition against torture is also set out in 
Article 7 of the International Covenant on Civil and Political Rights (‘ICCPR’). Article 10 ICCPR goes on to state 
that all persons deprived of their liberty “shall be treated with humanity and with respect for the inherent 
dignity of the human person.” The prohibition is similarly set out in Article 3 of the European Convention on 
Human Rights (‘ECHR’).  
16 The right to life under Article 2 ECHR, and the prohibition on torture under Article 3, require the State to 
take steps to prevent such human rights abuses, and to undertake an effective investigation into any potential 
violations. These rights have been guaranteed in the jurisprudence of the European Court of Human Rights 
(‘ECtHR’). See McCann v United Kingdom App. No. 18984/91 (ECtHR Grand Chamber, 27 September 
1995); Renolde v France App. No. 5608/05 (ECtHR, 16 October 2008); X and Others v. Bulgaria App. No. 
22457/16 (ECtHR Grand Chamber, 2 February 2021). The requirements for an effective investigation under 
Article 2, and consequently Article 3, was consolidated in the case of Hugh Jordan v. the United Kingdom App. 
No. 24746/94 (ECtHR, 4 May 2001) at [107]. Further to the above, Article 13 ECHR guarantees the right to an 
effective remedy. 
17 The right to freedom of expression is protected by Article 40.6.1 ͦ of the Constitution, Article 10 ECHR, and 
Article 19 ICCPR. Article 40.6.1 ͦ of the Constitution provides specifically for “criticism of Government policy” 
within the right to freedom of expression, in addition to the expression of convictions and opinions. See With 
the right to communicate facts in addition to commenting on them, as noted in The Irish Times v Ireland [1998] 
1 IR 359, p. 405. However, any curtailment of this right must be proportionate, and any statutory restrictions 
on the freedom of expression must satisfy the principle of proportionality. The ECtHR has held that freedom of 
expression constitutes one of the essential foundations of a democratic society. Under Article 10(2), this 
qualified right may be subject to conditions or restrictions as prescribed by law and necessary in a democratic 
society, for a number of stated interests, which include “national security” and “public safety”. In relation to 
the restricting criticism of the Government, the ECtHR noted in Castells v Spain that restrictions may be 
permissible in the interests of preserving public order; however: “The limits of permissible criticism are wider 
with regard to the Government than in relation to a private citizen, or even a politician. In a democratic system 
the actions or omissions of the Government must be subject to the close scrutiny not only of the legislative and 
judicial authorities but also of the press and public opinion.” The ECtHR has noted further protections provided 
to those in expressing opinions as part of a public debate on a political question of general interest. See Prager 
and Oberschlick v Austria App. No. 15974/90 (ECtHR, 26 April 1995). Freedom of expression additionally 
interlinks with the responsibilities of national institutions under the Principles relating to the Status of National 
Institutions (‘the Paris Principles’). A national institution is responsible for drawing the Government’s attention 
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Non-discrimination, and equality before and under the law.18 

  

                                                           
to human rights violations and making proposals for solutions. It may be responsible, where necessary, for 
“expressing an opinion on the positions and reactions of the Government”. See General Assembly resolution 
48/134, ‘Principles relating to the Status of National Institutions (The Paris Principles)’ (20 December 1993). 
18 Under section 42 of the Irish Human Rights and Equality Commission Act 2014, public bodies are required to 
have regard to the need to eliminate discrimination, to promote equality of opportunity and treatment for 
their staff and service users, and to protect the human rights of their staff, their members, and of those 
availing of their services. A public body must set out a strategic plan that assesses the human rights and 
equality issues relevant to its function, and include the plans or actions, either in place or proposed, to address 
those issues. The public body shall report on developments and achievements in this area in an annual report. 
The definition of public body under the 2014 Act includes a person, body, or organisation established under 
statute. See the Irish Human Rights and Equality Commission Act 2014. 
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Specific observations 

Interpretation (Head 2) 

The Commission notes that ‘Minister’ means the Minister for Justice, unless otherwise 

stated, and ‘relevant Minister’ includes the Minister for Health, the Minister for Children, 

Equality, Disability, Integration and Youth, and the Minister for Defence, in certain specified 

cases. However, the Commission considers that a more extensive list of those Ministers who 

have responsibility for places of detention, including de facto places of detention, should be 

included under this Head. 

The Commission recommends that a more extensive list of those Ministers who have 

responsibility for places of detention should be included under this Head. 

Expenses (Head 3) 

Head 3 states that expenses incurred in the administration of the Act shall be paid by the 

Oireachtas: 

“to such extent as may be sanctioned by the Minister.”  

The interpretation note acknowledges that sufficient resources should be provided under 

OPCAT and that these should be independent.  

The note states that the Inspector of Prisons recommended that her office should remain 

within the Department of Justice, and it is proposed that the Chief Inspector will have a 

dedicated budget under the Department.  

Whilst the interpretative note states that sufficient resources should be provided under 

OPCAT, this is not reflected in the Draft Bill itself. Under Article 18(3) OPCAT, States Parties 

must “undertake to make available the necessary resources for the functioning” of NPMs. 

This obligation must be clearly set out in the legislation.  

It should be clarified that existing bodies, carrying out other functions, which have been 

designated as NPMs are provided with funds specifically to fulfil their NPM role. For 

example, the Draft Bill does not set out that resources will be provided to the co-ordinating 

body for NPMs in order for it to carry out this function.  
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The Commission recommends that Head 3 must expressly reflect the obligation on the 

State to provide the necessary ring-fenced resources to permit the effective operation of 

the NPMs and the co-ordinating body.  

The Commission recommends that Head 3 expressly includes an obligation on the State to 

provide the necessary ring-fenced resources to places of detention so that they can fully 

engage with the NPMs and the co-ordinating body, including establishment of data 

systems, staff training programmes and provision of confidential meeting space.  

Interpretation for Part 1 (Head 4) 

Head 4 sets out interpretation of terms used for the first part of the Bill.   

‘Prison’ is defined as: 

“a place of custody administered by or on behalf of the Minister (other than a Garda 

Síochána station) and includes—  

(a) a place provided under section 2 of the Prisons Act 1970,  

(b) a place specified under section 3 of the Prisons Act 1972,  

(c) any vehicle used to transport a prisoner from one location to another,  

(d) a holding area other than a court where a prisoner is being held immediately 

prior to or immediately after his or her production in court.” 

Part (d) does not clearly set out that holding cells within court buildings are covered by the 

definition of ‘prison’. Head 14 includes a definition of places of detention which provides 

the following clarification:  

“(h) Any place or vehicle where a person is detained in custody immediately before 

and after the production of the person to a court (including a place within the 

environs of the court concerned).”  

[Emphasis added] 

It is recommended that a clarification in line with the above example is included within the 

definition of ‘prison’.  

The Commission notes the use of the word ‘prisoner’ to describe those detained in a prison 

and the observations by the Irish Penal Reform Trust of the dehumanising effect that such a 
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word can have, and how alternative terms such as ‘people in prison’ or ‘imprisoned people’ 

could be used in the legislation to avoid the over identification of people with their status as 

persons caught up in the criminal justice system.19  

The definition of ‘serious adverse incident’:  

“may include any of the following: 

(a) serious injury to a person in custody;  

(b) a serious injury to a member of staff or a person interacting with the Irish Prison 

Service;  

(c) escape or significant attempted escape from lawful custody;  

(d) significant breach of security including physical and information security;  

(e) significant operational delivery issues.” 

Given that the importance of the term ‘serious adverse incident’ in determining what events 

are reported to the Chief Inspector, further clarification is required on when an incident 

constitutes a ‘serious’ injury, or a ‘significant’ breach. In its current form, this Draft Head 

allows a significant level of discretion in reporting incidents to an accountability body. The 

definition should also include a significant breach of discipline by prison officers or prison 

staff and clarify that the list of incidents referred to is non-exhaustive.  

The Commission recommends that the definition of ‘prison’ is clarified to include holding 

places within court buildings and the environs of such buildings.  

The Commission recommends that consideration be given to the use of ‘people in prison’ 

or ‘imprisoned people’ in the legislation instead of ‘prisoner’. 

The Commission recommends that the definition of serious adverse incidents should 

include a significant breach of discipline by prison officers or prison staff and clarify that 

the list of incidents referred to is non-exhaustive.  

                                                           
19 Irish Penal Reform Trust, Submission to the Joint Committee on Justice on the General Scheme of the 
Inspection of Places of Detention Bill 2022, at p.19. 
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The Commission recommends that either all adverse incidents are reported to the Chief 

Inspector as a matter of course, or that a detailed definition of ‘serious injury’ and 

‘significant breach’ are included to ensure transparency and accountability within the 

Prison Service.   

Chief Inspector of Places of Detention (Head 5) 

Head 5 creates the role of Chief Inspector of Places of Detention, which will be appointed by 

the Minister. The Minister shall appoint the Chief Inspector on the recommendation of the 

Public Appointments Service (PAS), following an open competition for the role. 

This role will be held:  

“on such terms and conditions, including remuneration, as the Minister may 

determine with the consent of the Minister for Public Expenditure and Reform”.  

The Chief Inspector may be removed from office by the Minister:  

“for stated misbehaviour or if, in the Minister’s opinion, he or she has become 

incapable through ill health of effectively performing his or her functions.” 

In relation to the appointment of the Chief Inspector, the Commission notes international 

guidance on NPMs and the Paris Principles, which state that NPMs should not be under the 

institutional control of the executive. It is imperative to ensure independence in the role, 

and to promote public perception of that independence.  

Although there may be the safeguards of the PAS system and an open competition, the 

Commission expresses concern that this is not sufficient to meet the criteria of 

independence for NPMs under the Protocol. The Commission recommends that the 

appointment process of the Chief Inspector could mirror the procedures used in the 

appointment of the Members of the Irish Human Rights and Equality Commission, the 

Ombudsman and the Ombudsman for Children who are appointed by the President 

following an independent appointments process and approval by both Houses of the 

Oireachtas. 

In relation to the procedure for removing the Chief Inspector for the role, issues of 

independence again arise. As the Global Alliance of National Human Rights Institutions 

(‘GANHRI’) Sub-Committee notes, the grounds for dismissal must be: 
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“clearly defined and appropriately confined to only those actions which impact 

adversely on the capacity of the member to fulfil their mandate… Dismissal should 

not be allowed based solely on the discretion of appointing authorities.”20 

The ground of ‘stated misbehaviour’ is insufficiently clear to meet the above guidance, and 

risks the public perception of allowing dismissal on the discretion of the appointing 

authority.  

The Commission recommends that the appointment process of the Chief Inspector could 

mirror the procedures used in the appointment of the Members of the Irish Human Rights 

and Equality Commission, the Ombudsman, and the Ombudsman for Children, who are 

appointed by the President following an independent appointments process and approval 

by both Houses of the Oireachtas.  

The Commission recommends that the grounds for dismissal of the Chief Inspector are 

clearly defined in compliance with the Paris Principles.  

Provision of Services to the Inspectorate of Places of Detention (Head 6) 

The Commission notes the wording of Head 6(2), which states: 

“Such funds, premises, facilities, services and staff as may be necessary for the 

proper functioning of the Inspectorate of Places of Detention shall be provided to it 

by the Minister with the consent of the Minister for Public Expenditure and Reform.” 

Under Head 6(3) the Chief Inspector may appoint staff with the consent of the Minister and 

the Minister for Public Expenditure. Head 6(4) provides that the terms and conditions of 

such staff shall be determined by the Chief Inspector with the consent of both Ministers. 

Under OPCAT, the Chief Inspector must be sufficiently resourced to carry out the NPM 

function.  

The Commission recommends that it should be clearly set out in the Bill that the 

resourcing of the Chief Inspector to carry out its NPM functions is separate to its 

resourcing for its non-NPM functions. 

  

                                                           
20 Accreditation - GANHRI 

https://ganhri.org/accreditation/
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Appointment of Senior Inspectors (Head 7) 

The interpretative guidance for Head 7 states that it is considered that recruitment to Senior 

Inspector roles should be subject to open external recruitment, with the ultimate decision 

made by the Chief Inspector. This element of transparent recruitment complies with the 

Paris Principles and is welcomed. However this should be specifically reflected in Head 7.  

The interpretive guidance states that inspections carried out by Senior Inspectors should 

comply with OPCAT.  

However the text of Head 7(3) simply states that it is the Senior Inspector’s duty to:  

“have regard to the Protocol”.  

As the Chief Inspector is to be designated as a NPM, the recruitment process for this office 

should comply with the requirements of OPCAT.  

Under Article 18(2) OPCAT, in the composition of its NPMs, States must: 

“strive for a gender balance and the adequate representation of ethnic and minority 

groups in the country.” 

The requirement to have regard to this principle in the recruitment of Senior Inspectors 

complements the Chief Inspector’s other equality duties.  

As the Chief Inspector role is created by Statute, it is covered by the definition of ‘public 

body’ under section 2 of the 2014 Act. As such, the Chief Inspector is required to have 

regard to its Public Sector Equality and Human Rights Duty obligations, under section 42 of 

the 2014 Act, in the fulfilment of its functions under the Bill.  

The Commission recommends that there should be an open recruitment process for 

Senior Inspectors and that express reference is made to the principles in Article 18(2) 

OPCAT in the recruitment process under this Head. 

The Commission recommends that Head 7 clearly sets out that inspections carried out by 

Senior Inspectors comply with the requirements of OPCAT.  
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Functions of the Chief Inspector of Places of Detention in relation to inspection 

of prisons (Head 8) 

The Commission considers that the frequency of the regular inspections required to be 

carried out by the Chief Inspector under Head 8(1) should be specified and should be, at a 

minimum, one per year for each prison in the State. The Commission also considers that all 

inspections should be carried out with due regard to OPCAT and this should be included in 

Head 8(2).  

Head 8(3) sets out that the Chief Inspector: 

“may, and shall if so requested by the Minister, investigate any matter arising out of 

the management or operation of a prison including a serious adverse incident under 

Head 9 or death in custody of a prisoner under Head 10”.  

Insofar as the terminology of ‘serious adverse incident’ is maintained in the Bill, it is 

recommended that the Chief Inspector is required to investigate such incidents. Similarly, 

the Chief Inspector should be required to investigate deaths in custody, and this should not 

be a matter of discretion or request from the Minister. The report on any such investigation 

should be published, with appropriate redaction if necessary, and not only submitted to the 

Minister and Director General of the Irish Prison Service (‘IPS’). Head 8(4) should also 

provide that the Chief Inspector may also bring any issues of concern arising out of an 

inspection to the attention of IHREC as the NPM co-ordinating body.  

Head (8)(5)(a) should specify that the Chief Inspector may engage external experts and can 

be accompanied by them on any visit to a prison. 

Head 8(5)(b) should provide that the Chief Inspector is entitled to obtain information 

relating to the management and operation of a prisons, prisons or the Irish Prison System. It 

should also be specified in Head 8(5)(c) that personal and medical records of a deceased 

individual can be obtained without the consent of any other party. 

Under Head 8(6) it will not be lawful to refuse to co-operate with the Chief Inspector in the 

exercise of their powers of Head 8(5) ‘without due cause’. The interpretative note explains 

that, as a ‘compromise approach’, it will not be a criminal offence to refuse to co-operate. 

Instead, the provision allows for the possibility of civil action ‘including court injunctions’ 
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against those refusing to co-operate. No reason is given as to why a ‘compromise’ was 

necessary for this provision. As acknowledged in the interpretation note, it may be a 

criminal offence to not co-operate with Mental Health and HIQA inspections.21 Given the 

importance of the Chief Inspector’s role generally, and particularly in relation to the 

prevention of torture and ill-treatment, it should not be left for the civil litigation system to 

ensure compliance with the Bill.  

Although this section does not relate to the Chief Inspector’s NPM functions, it is relevant to 

note that a key function of the role is to conduct unannounced inspections. If prison staff 

can refuse to comply with an inspection, and the only resolution available is through the 

potentially lengthy court process, the purpose of the role is significantly undermined.  

Further, no guidance or clarification has been provided on what ‘due cause’ may be to 

justify non-compliance.  

The Commission recommends that the Chief Inspector is required to investigate all serious 

adverse incidents and deaths in prisons and the report on any such investigation should 

be published, with appropriate redaction if necessary. 

The Commission recommends that Head 8(4) should provide that the Chief Inspector may 

also bring any issues of concern arising out of an inspection to the attention of IHREC as 

the NPM co-ordinating body.  

The Commission recommends that Head (8)(5)(a) should specify that the Chief Inspector 

may engage external experts and can be accompanied by them on any visit to a prison. 

The Commission recommends that Head 8(5)(b) should provide that the Chief Inspector is 

entitled to obtain information relating to the management and operation of a prisons, 

prisons or the Irish Prison System.  

The Commission recommends that Head 8(5)(c) should provide that personal and medical 

records of a deceased individual can be obtained without the consent of any other party. 

                                                           
21 Section 53 of the Mental Health Act, 2001; Sections 65 and 79 of the Health Act 2007.  
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The Commission recommends that Head 8(8) should include a requirement that the 

information provided to the Minister shall be published and that the Chief Inspector shall 

engage with IHREC as the NPM co-ordinating body in this regard. 

The Commission recommends that the reference to ‘due cause’ under Head 8(6) is either 

removed or clarified in detail.  

The Commission recommends that failure to comply with the Chief Inspector under Head 

8 may be a criminal offence.  

Serious Adverse Incidents (Head 9) 

Head 9 sets out that the Director General of the IPS shall notify the Chief Inspector of 

‘serious adverse incidents’ that have occurred with the prison system. The Commission 

reiterates its submissions in relation to the definition of ‘serious adverse incidents’ and the 

reporting criteria to the Chief Inspector. Head 9(1) should specify that any such incident 

should be reported by the Director General as soon as possible and no later than 24 hours 

from the occurrence of the incident, and in accordance with the format required by the 

Chief Inspector. However, the Commission is concerned that the General Scheme does not 

contain provision for the reporting of serious adverse incidents, or deaths, that occur in 

places of detention other than prisons and the General Scheme should be amended to 

require notification to the relevant NPM. There should also be an appropriate data system 

established for the recording of serious adverse incidents and deaths to which IHREC as the 

co-ordinating NPM has access.  

Head 9(3) provides that the Chief Inspector may investigate such incidents if they consider 

appropriate, or may refer the matter back to the Director General or to another authority. 

The interpretive note states that the Chief Inspector would assess which body is best placed 

to carry out an investigation. The Inspectorate would take on responsibility for the 

investigation into all serious adverse incidents and, where an investigation is delegated to 

the IPS, the Chief Inspector would maintain an oversight role. It is recommended that this 

guidance is reflected on the face of the Bill. 

Where a serious adverse incident relates to harm to an imprisoned person, it is 

recommended that the Chief Inspector must investigate the matter and cannot delegate the 
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investigation to the IPS. The consequences of a delegated investigation are discussed 

further under Head 10.   

It is important to note that this investigation role is completely separate to the preventive 

NPM inspection function. This distinction must be made clear, both in the legislation 

underpinning this role and in the carrying out of the Chief Inspector’s functions.  

The Commission recommends that the General Scheme is amended to require notification 

of serious adverse incidents, and deaths, in all places of detention to the relevant NPM. 

The Commission recommends that an appropriate data system should be established for 

the recording of serious adverse incidents and deaths to which IHREC as the co-ordinating 

NPM has access.  

The Commission recommends that the Chief Inspector’s role and responsibilities, in the 

investigation of every report made under Head 9, are specifically set out.  

The Commission recommends that incidents relating to the harm of persons in prison are 

investigated by the Chief Inspectorate, and not delegated to the IPS.  

The Commission recommends that clarification is made on the delineation between the 

Chief Inspector’s NPM and non-NPM functions.  

Investigation of Deaths in Custody of Prisoners (Head 10) 

Under Head 10, the Director General of the IPS shall notify the Chief Inspector of the deaths 

of those in prison, and the deaths of those who died within four weeks of release from 

detention. Head 10(1) should specify that notification should occur as soon as possible and 

within a maximum period of 24 hours. 

This provision notes that release from detention includes “temporary release or otherwise”, 

but does not explicitly note the situation of release on bail.  

Head 10(2) allows the Chief Inspector to decide whether to conduct an investigation into 

the death, or to refer the matter to the Director General of the IPS or to another authority. 

This marks a change from the current practice of the Inspector of Prisons, which, by 

Ministerial instruction, investigates every death in prison and deaths within a month of 

release.  
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The interpretive note refers to the obligation of Article 2 of the European Convention on 

Human Rights (‘ECHR’) on States to conduct effective investigations of deaths in a range of 

circumstances, including of persons detained by the State. The note clarifies that the 

existing investigations of the Inspector of Prisons on deaths in prison do not purport to 

answer all questions surrounding a death, and that they can form a part of a broader 

investigative process, which may include the Gardaí and a Coroner’s Inquest.  

The State has a positive obligation under Articles 2 and 3 to investigate potential breaches 

of the ECHR. Where persons die or are seriously harmed in prison detention, the State may 

seek to discharge its Article 2 and 3 obligations in a number of ways, in particular with a 

Garda investigation. However, if the State intends to use the Chief Inspector as an additional 

mechanism through which it can meet its investigation obligations, it is imperative that such 

investigations cannot be delegated to the IPS.    

The investigating body of Article 2 and 3 violations must be ‘sufficiently independent’ of the 

persons and structures under investigation. Independence means both a lack of hierarchical 

or institutional connection to those under investigation, and practical independence.22 The 

independence of an investigation under Article 2 or 3 does not have to be absolute. 

However, the investigators must be “sufficiently independent of the persons and structures” 

under investigation.23 The adequacy of the degree of this independence is to be assessed in 

light of the specific circumstances of the case.24  

Further, a burden of proof may rest on the IPS to provide a satisfactory answer for potential 

ECHR violations in circumstances where the events under investigation lie largely within the 

exclusive knowledge of the prison authorities. 25 As such, allowing such investigations to be 

carried out by the IPS would result in a lack of independence as required by Article 2 and 3 

jurisprudence.  

                                                           
22 Armani Da Silva v. the United Kingdom App. No. 5878/08 (ECtHR General Chamber, 28 September 2010).  
23 Tunç and another v Turkey App. No. 24014/05 (ECtHR Grand Chamber, 14 April 2015) at [223]. 
24 Tunç and another v Turkey App. No. 24014/05 (ECtHR Grand Chamber, 14 April 2015) at [223]. 
25 Salman v Turkey App. No. 21986/93 (ECtHR, 27 June 2000) at [100]; Also, in the context of detention, the 
ECtHR held in Kats v Ukraine that, where a detainee died as the result of a health problem, the State had to 
offer an explanation as to the cause of death and the treatment administered prior to death. As a general rule, 
“the mere fact that an individual dies in suspicious circumstances while in custody should raise an issue as to 
whether the State has complied with its obligation to protect that person's right to life” Kats v Ukraine App. No. 
29971/04 (ECtHR, 18 December 2008) at [102].  
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The Commission considers it important that the Chief Inspector also has a role in the public 

phase of any investigation into a death in custody of a prisoner, and that they be 

empowered to ask questions of the relevant institution to ensure future incidents are 

mitigated against.  

The Commission recommends that Head 10(1) should specify that notification of a death 

should occur as soon as possible and within a maximum period of 24 hours. 

The Commission recommends that release from detention expressly includes release on 

bail.  

The Commission recommends that all deaths in detention, and deaths within a month of 

release from detention, are to be investigated by the Chief Inspector, and cannot be 

delegated to the IPS.  

The Commission recommends that the Chief Inspector has a role in the public phase of 

any investigation into a death in custody of a prisoner and is empowered to ask questions 

of the relevant institution to ensure future incidents are mitigated against. 

Accountability to Oireachtas Committees (Head 11) 

Under Head 11, the Chief Inspector may be required to give an account of the general 

administration of the Inspectorate of Places of Detention to an Oireachtas committee or 

sub-committee. 

Head 11(10) prevents the Chief Inspector from questioning or expressing an opinion on the 

merits of any government or ministerial policy. This is a restriction on the freedom of 

expression of the Chief Inspector, and in order for it to be permissible, the restriction must 

be necessary and proportionate.   

The interpretive note simply states that:  

“the Chief Inspector shall not question government policy”.  

It does not provide a reason for this restriction. In order for the Chief Inspector to be 

compliant in its role as an NPM under OPCAT this restriction should be removed; it is not 

compatible with Article 19 of OPCAT which requires that NPMS be granted the power to 

submit observations on existing and draft Government legislation and policy. As noted 
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above, the limits of acceptable criticism are wider for Government policy under Article 10 

ECHR. The State must be specific in showing that the purpose of the restriction is necessary, 

before a proportionality analysis can be undertaken. In this provision, there does not appear 

to be any justification for the restriction on freedom of speech. As such, it is neither 

necessary nor proportionate. Head 11 additionally infringes the Paris Principles, as it 

restricts the ability of a national institution to express an opinion on the positions and 

reactions of the Government.  

The Commission recommends that restriction on freedom of expression is removed from 

Head 11. 

The Commission recommends the distinction between the Chief Inspector’s NPM and non-

NPM roles is clarified under this Head.  

Publication of Annual and other Reports (Head 12) 

Head 12 sets out the various reports of the Chief Inspector to be provided to the Minister 

and to the Oireachtas. It is notable that the reports relate to the prisons inspected and the 

investigations taken by the Chief Inspector. As such, this provision does not relate to the 

preventive NPM functions of the Chief Inspector. This must be clarified, as the interpretive 

note for this Head refers directly to SPT guidance for the accountability of NPMs, and it 

should be made clear under Head 12 that the Chief Inspector has the power to lay its 

general inspection reports before the Oireachtas. Head 12(3) should be amended to provide 

that any report should be submitted to Oireachtas at the same time as to the Minister.  

Under Head 12(4), reports into investigations made under Heads 9 and 10 should be laid 

before the houses of the Oireachtas. Additionally, reports of investigations not made under 

Heads 9 and 10 should be laid before the Oireachtas, in addition to reports requested by the 

Minister.  

Provision should be made under Head 12 to allow the Chief Inspector to publish all such 

reports after they are laid before the Oireachtas and to simultaneously send all reports 

relating to the NPM functions of the Chief Inspector to IHREC as the co-ordinating body.  

The Commission reiterates its submissions regarding the need for independence in the 

office of the Chief Inspector and issues around Ministerial influence.   
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It is not clear as to whether the incidents reported to the Chief Inspector, but referred to 

another body under Heads 9 and 10, must be included in this reporting. For the purpose of 

accountability, it should be clear as to when and in what circumstances the Chief Inspector 

has refused to investigate, or delegated investigation to the IPS.  

Under Head 12(5) the Chief Inspector may amend or redact any part of a report that would 

be prejudicial to, inter alia, the interests of national security. The Commission considers that 

a detailed definition of national security should be provided. 

The Commission reiterates its recommendations regarding the independence of the Chief 

Inspector from executive influence and control, and notes that Head 12 should reflect this 

independence.  

The Commission recommends that it should be made clear under Head 12 that the Chief 

Inspector has the power to lay its general inspection reports before the Oireachtas. 

The Commission recommends that Head 12(3) should be amended to provide that any 

report should be submitted to Oireachtas at the same time as to the Minister.  

Provision should be made under Head 12 to allow the Chief Inspector to publish all such 

reports after they are laid before the Oireachtas and to simultaneously send all reports 

relating to the NPM functions of the Chief Inspector to IHREC as the co-ordinating body.  

The Commission recommends that the Chief Inspector’s reports must include information 

relating to its decision not to investigate matters referred to it under Heads 9 and 10.  

The Commission recommends the distinction between the Chief Inspector’s NPM and non-

NPM roles is clarified under this Head.  

The Commission recommends that a detailed definition of national security should be 

provided under Head 12(5). 

Prison Visiting Committees (Head 13) 

Head 13 sets out the statutory basis for Prison Visiting Committees (‘PVCs’), and states that 

the Chief Inspector shall establish a PVC for each prison in the State. The Commission 
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considers that Visiting Committees should be established for all places of detention, not just 

prisons. 

It is not clear as to whether or how PVCs are intended to form a part of the NPM network. If 

PVCs are to be designated as NPMs, issues arise as to whether they meet the requirements 

of independence and expertise.  

In relation to independence, although appointments are made on the recommendation of 

PAS, and with the agreement of the Chief Inspector, the final decision on appointment is to 

be made by the Minister.  

In relation to expertise, as there are no requirements for knowledge or experience of the 

prison system in the appointment process, the body would not meet the requirements of 

expertise under OPCAT. Further, each member must undergo Garda vetting and must 

provide information on previous convictions, prior to appointment. This may have the effect 

of both discriminating against persons with previous convictions, and removing an 

important pool of candidates from the appointment system. Those with lived experience in 

the prison system may provide an invaluable perspective in the inspections of prisons, and 

the inclusion of such persons on PVCs may assist in meeting the requirements of Article 18 

OPCAT. The Commission is of the view that such persons should be actively encouraged to 

apply to become members of the PVCs.  

Under Head 13(5), the criteria for recommendations and appointments to PVCs should be 

agreed between PAS and the Chief Inspector. The Chief Inspector shall consult the Minister, 

the Irish Prisons Service, and the Probation Services in relation to these criteria. If it is 

intended that PVCs are to be included in the NPM network, it is recommended that the co-

ordinating body of NPMs is included as a consultant.  

The Commission considers that under Head 13(10) PVCs should have access to external 

staff, including education and health staff.  

Under Head 13(12) & (13), timelines should be set for the publication of the relevant 

reports. 
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Although there could be no designation of PVCs as NPMs in their current state under Head 

13, the interpretive note states that PVC visits shall be “OPCAT compliant”. The precise 

relationship between PVCs and the NPM network must be clarified.  

Regardless of the above, the Commission notes that the Department of Justice is conducting 

a review into PVCs. This review and its recommendations are due to be delivered to 

Government in Q4 2022.26 It is therefore submitted that the General Scheme should not 

make statutory changes to the PVC appointment scheme whilst a review on the PVCs is 

currently underway.  

The Commission considers that Visiting Committees should be established for all places of 

detention. 

The Commission recommends that no provision is made to vary the statutory basis of 

PVCs until the Department’s review is complete.  

Notwithstanding the above, the Commission recommends that the relationship between 

PVCs and the NPM network is clarified, and that the co-ordinating body is included as a 

consultant under Head 13(5) if it is intended for PVCs to be designated as NPMs.  

The Commission recommends that precautions are taken to protect against discrimination 

on the basis of previous convictions in the appointment process.  

The Commission further recommends that those with previous convictions, and those 

who have come into contact with the criminal justice system, are actively encouraged to 

apply to become members of the PVCs.    

The Commission recommends that under Head 13(10) PVCs should have access to external 

staff, including education and health staff.  

The Commission recommends that under Head 13(12) & (13), timelines should be set for 

the publication of the relevant reports. 

  

                                                           
26 Department of Justice, Review of Policy Options for Prison and Penal Reform 2022-2024 (August 2022), p. 
26. 
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Interpretation for Part 3 (Head 14) 

Head 14 sets out the definitions and interpretations of terms used in Part 3 of the General 

Scheme.  

Under this head, ‘detainee’ is defined as: 

“a person in a place of detention who is deprived of his or her liberty”.  

Deprivation of liberty is not defined under the Head.  

It is worthwhile to reproduce the text of Article 4 OPCAT again for clarity:  

“1. Each State Party shall allow visits, in accordance with the present Protocol, by the 

mechanisms referred to in articles 2 and 3 to any place under its jurisdiction and 

control where persons are or may be deprived of their liberty, either by virtue of an 

order given by a public authority or at its instigation or with its consent or 

acquiescence (hereinafter referred to as places of detention). These visits shall be 

undertaken with a view to strengthening, if necessary, the protection of these 

persons against torture and other cruel, inhuman or degrading treatment or 

punishment. 

2. For the purposes of the present Protocol, deprivation of liberty means any form of 

detention or imprisonment or the placement of a person in a public or private 

custodial setting which that person is not permitted to leave at will by order of any 

judicial, administrative or other authority.” 

Notably, OPCAT does not use the term ‘detainee’. Instead, it uses the phrase ‘persons… 

deprived of their liberty’. This phrase is fundamentally linked with the definition of ‘places 

of detention’, which applies to places where persons: 

“are or may be deprived of their liberty”.  

As such, OPCAT expressly protects persons that might be at risk of a deprivation of liberty. 

The definition provided in Head 14 is unnecessarily restrictive and does not reflect the 

meaning of OPCAT. As deprivation of liberty is not defined, this Head additionally lacks the 

clarification that a person may be detained in a public or private setting.  

Under Head 14, ‘places of detention’ is defined as: 
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“any place where a person or persons may be detained by a court or under any 

enactment”. 

The Head then sets out 14 types of detention that are noted to be included in the definition. 

Article 4(1) OPCAT expressly states that places of detention refers to places where persons 

are, or may be, deprived of liberty: 

“either by virtue of an order given by a public authority or at its instigation or with its 

consent or acquiescence”.  

[Emphasis added] 

It is pertinent to note the SPT’s clear guidance that a wide interpretation must be given to 

Article 4 OPCAT in the spirit of the Protocol and UNCAT. The SPT takes the view that the 

scope of Article 4 includes: 

“place[s] in which persons are deprived of their liberty, in the sense of not being free 

to leave… if the deprivation of liberty relates to a situation in which the State either 

exercises, or might be expected to exercise a regulatory function.” 

The restriction of places of detention to detention ‘by a court or under any enactment’ is 

inadequate to meet the obligations of the State under Article 4 OPCAT. It appears to only 

relate to situations of an express deprivation of liberty, based in law, stemming directly 

from a court or State authority. This is exceptionally limited and it does not cover places of 

secret detention, de facto detention, or situations with deprivation of liberty where the 

State is expected to intervene, but acquiesces to the situation through inaction.  

In relation to the list of 14 examples of deprivation of liberty included in the definition, it is 

recommended that the phrase ‘including, but not limited to’ is included to signify that the 

list is not comprehensive. It is submitted that the examples of places of detention in Head 

14 should additionally include places of de facto detention, addressed above, where 

deprivation of liberty or detention may occur, such as the transfer of children outside of 

Ireland, voluntary organisations offering addiction services, Direct Provision and asylum-

seeking children accommodated in privately run centres, and state procured services .27   

                                                           
27 Professor Rachel Murray and Dr Elina Steinerte, Ireland and the Optional Protocol to the UN Convention 
against Torture (IHREC 2017) at pp. 31-36 

https://www.ihrec.ie/app/uploads/2017/09/Ireland-and-the-Optional-Protocol-to-the-UN-Convention-against-Torture.pdf
https://www.ihrec.ie/app/uploads/2017/09/Ireland-and-the-Optional-Protocol-to-the-UN-Convention-against-Torture.pdf
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The Commission has previously recommended that the State create an inventory of all 

places of deprivation of liberty in the State.28 This should be published at the same time as 

the Bill and will assist in determining which bodies already have oversight of the places of 

detention and will ensure that there are no gaps in the inspection functions of NPMs.  

The Commission recommends that the definition of ‘places of detention’ reflects the 

precise wording, and the broad scope, of Article 4 OPCAT. 

The Commission recommends that the term ‘detainee’ is not used in the General Scheme. 

This does not cover the full scope of persons protected by OPCAT, which extends to 

persons who ‘may’ be deprived of their liberty.  

The Commission recommends that the phrase ‘including, but not limited to’ is added to 

the list of examples in Head 14, and that it is extended to represent examples of de facto 

detention where deprivation of liberty or detention may occur, such as the transfer of 

children outside of Ireland, voluntary organisations offering addiction services, Direct 

Provision and asylum-seeking children accommodated in privately run centres. 

It is further recommended that a comprehensive list of all places of detention within the 

State is compiled and published at the same time as the Bill for the purpose of enabling 

NPMs and the SPT to fulfil their mandates.  

Inspections of places of detention by International bodies (Head 15) 

Head 15 relates to the State’s obligations in enabling international bodies to carry out their 

functions.  

Subhead (6) states that international bodies and accompanying experts are provided with all 

reasonable assistance to interview persons. 

It is recommended that, in relation to conducting interviews with persons who may pose a 

risk to the safety of NPM representatives, the State consider a provision in line with section 

30(4) of the New Zealand Crimes of Torture Act 1989:  

                                                           
28 IHREC, Ireland and OPCAT - Submission to the Criminal Law Reform Division of the Department of Justice 
and Equality (February 2017) p. 11. 
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“If requested by the National Preventive Mechanism, the person in charge of a place 

of detention must provide a safe and secure environment for the National 

Preventive Mechanism to conduct an interview with any detainee who is considered 

likely to behave in a manner that is—  

(a) offensive, threatening, abusive, or intimidating to any person; or  

(b) threatening or disruptive to the security and order of the place of detention.” 

Similar protections could be set out for the interviews of NPMs under Head 17.  

This subhead continues that international bodies may interview any ‘detainee’ or ‘any other 

person at the place of detention’ that they choose. This power to interview should be 

extended to “any other person [the body] believes may supply relevant information”, in line 

with Article 14(d) OPCAT, which is broader than the restriction to persons ‘at the place of 

detention’. The international body’s liberty to choose the places they want to visit, under 

Article 14(e), should be expressly set out. It should be clear that international bodies have 

the power to make unannounced visits to places of detention. 

It is notable that Head 17(6) contains the same restrictions for NPMs conducting interviews 

and visits. The same changes must be made under that Head for compliance with Articles 

20(d) and (e) OPCAT.  

Under subhead (7), the Minister will ‘consider’ the recommendations of international bodies 

and ‘respond… as soon as may be.’  

This provision is insufficient to meet the requirements of Article 12 OPCAT that the State: 

“[examines] the recommendations of the Subcommittee on Prevention and enter[s] 

into dialogue with it on possible implementation measures.”  

This is a stronger and more active obligation than considering and responding to 

recommendations. This should also be done within a specified time frame and details of the 

outcome of any dialogue should be published. 

A similar issue arises under Head 17(8) for NPMs, and the State is obligated to enter into the 

same dialogue with NPMs under Article 22 OPCAT.  
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The Commission considers that the information that may be provided under Head 15(5) 

should be disaggregated on the grounds protected under the Equality Acts. 

The Commission recommends that protective provisions for the conduct of interviews in 

line with section 30(4) of the New Zealand Crimes of Torture Act 1989 is included under 

Heads 15 and 17.  

The Commission recommends that the powers and discretion of international bodies and 

NPMs to conduct interviews and inspect places of detention, as established under Articles 

14 and 20 OPCAT, is expressly set out in Heads 15 and 17.  

The Commission recommends that Heads 15 and 17 include the State’s obligation under 

Articles 12 and 22 OPCAT to enter into a dialogue with international bodies and NPMs, 

and within a specified time frame and the details of the outcome of any dialogue should 

be published. 

The Commission recommends that the information that may be provided under Head 

15(5) should be disaggregated on the grounds protected under the Equality Acts. 

Co-ordinating National Preventive Mechanism (Head 16) 

Head 16 sets out six functions of the Commission as the co-ordinating NPM.29 The functions 

of the co-ordinating body will depend on the type of NPM network chosen by the State. It 

appears from the interpretive note that the General Scheme is based on the New Zealand 

model, whereby a number of designated NPMs are co-ordinated by one body. However, 

clarification is required on the role of PVCs and whether or not civil society is to be included 

in the network. On the basis that the New Zealand model has been chosen, and that the 

Commission would be co-ordinating body for designated NPMs, it is submitted that further 

clarification should be included in this section. 

                                                           
29 These are to liaise with international bodies in relation to visits to places of detention, to consult and liaise 
with National Preventive Mechanisms, to review the reports prepared by the NPMs under Head 17(1) and 
advise the NPMs of any systemic issues arising from those reports, coordinate the submission of the reports 
prepared by the NPMs under Head 17(1) to the international body, to provide guidance to NPMs in the 
carrying out of their obligations under OPCAT, and to make, in consultation with all relevant NPMs, any 
recommendations to the Minister or relevant Minister that it considers appropriate on any matter relating to 
the prevention of torture and other cruel, inhuman or degrading treatment or punishment in places of 
detention in the State.  



37 
 

Under section 32 of the New Zealand Crimes of Torture Act 1989, as amended, the first 

function of the Central NPM is to: 

“coordinate the activities of the National Preventive Mechanisms.”  

This provision is not included in Head 16 of the General Scheme. The Commission notes that 

this function may allow for the co-ordinating body to play an oversight role of the NPM 

network, and to develop a strategy for the network, identify gaps in inspections, and to set 

standards for the conduct of NPM inspections.30 It is important that there is a level of 

consistency in the inspections carried out across places of detention, and that the 

experience and knowledge of each NPM can be used to build a general set of guidelines and 

assist in the provision of training and peer to peer assistance for the network as a whole. 

The creation of strategies for the NPM network would better facilitate the monitoring of the 

State’s implementation of the network’s recommendations.  

This approach is reflected in the Australian approach to NPM networks, in which the 

Commonwealth Ombudsman is intended to act as a co-ordinating body. The Ombudsman 

will not oversee inspections or conduct any secondary inspections. Instead, it will 

coordinate interactions with the SPT and: 

“work with existing bodies to share experience, undertake research, identify gaps 

and overlaps.”31  

It is recommended that these specific functions, as well as the provision of training and the 

co-ordination of peer to peer assistance, form part of the co-ordinating body’s mandate 

under Head 16. It may additionally be useful to clarify that the co-ordinating body does not 

hold an inspection function.  

Although not expressly set out in the Crimes of Torture Act, the New Zealand co-ordinating 

body additionally convenes regular roundtable meetings of NPMs, and holds meetings with 

civil society.32 It is recommended that these functions and objectives are set down in the 

                                                           
30 Professor Rachel Murray and Dr Elina Steinerte, Ireland and the Optional Protocol to the UN Convention 
against Torture (January 2017) p. 6.  
31 Australian Human Rights Commission, Implementing OPCAT in Australia 2020 (June 2020) p. 24.  
32 Human Rights Commission, Te Kāhui Tika Tangata, OPCAT in New Zealand 2007-2012: A review of OPCAT 
implementation by New Zealand’s National Preventive Mechanisms (July 2013) p. 9.  
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General Scheme, and that they are clarified in the context of the PVCs’ and civil society’s 

role in the type of NPM network chosen.  

Under Head 16(2)(d) the Commission would have the function to:  

“co-ordinate the submission of the reports… to the international body.”  

It is not clear if this provision is intended to meet the requirements of Article 23 OPCAT, 

which sets out that States Parties undertake to publish and disseminate the annual reports 

of NPMs. It is important that the State engages with the obligations of Article 23 and that 

this dissemination is made through State bodies.  

It should also be made clear under Head 16(f) that the Commission may publish its reports 

to the Minister and any responses received. It should also be stipulated under this Head that 

the Commission may prepare thematic reports and provide information on OPCAT and the 

co-ordinating body to the public.  

This Head should also ensure that the co-ordinating body receives the resources required 

for it to carry out its functions.  

In relation to the information required by the co-ordinating body in order to carry out its 

functions, it is noted that the body will require access to the information set out under 

Article 20 OPCAT, in addition to the personal data of those deprived of their liberty. This 

submission is further set out under Head 17.  

The Commission recommends that the functions and role of the co-ordinating NPM be 

strengthened and set out with clarity under Head 16.  

The Commission recommends that the co-ordinating body’s mandate is extended to 

include the co-ordination of the NPM’s activities, and that further clarity on this function 

is provided.  

The Commission recommends that the relationship between PVCs, civil society, and the 

NPM framework is set out in clarity.  

The Commission recommends that the co-ordinating body’s functions under Head 16 (2) 

should include: to raise awareness and organise training in relation to OPCAT, to facilitate 
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peer-to-peer assistance and reviews amongst NPMs, and to facilitate a forum for the 

development of good practices for OPCAT type inspections amongst NPMs.  

The Commission recommends that Head 16(2)(f) should provide that the Commission may 

publish its reports to the Minister and any responses received.  

The Commission recommends that Head 16 should provide that the Commission may 

prepare thematic reports and provide information on OPCAT and the co-ordinating body 

to the public.  

The Commission recommends that the co-ordinating body is provided with the same data 

access as NPMs, as proposed and recommended under Head 17.  

The Commission recommends that this Head should also provide that that the co-

ordinating body receives the resources required for it to carry out its functions. 

The functions of a National Preventive Mechanism (Head 17) 

Head 17 sets out the mandate of NPMs, and the steps that the State must take to enable 

them to fulfil their functions.  

Under Head 17(3), access to places of detention by representatives of NPMs shall be 

facilitated by the relevant authority. This should be broadened to reflect the corresponding 

provision for international body visits under Head 15(3), including access for experts 

accompanying the NPM representative.  

Provision should be made under Head 17 for NPMs to make proposals and observations on 

existing and draft legislation, as per Article 19(c) OPCAT. The method by which this takes 

place should be expressly set out.  

The Commission notes that the NPMs obligation to publish annual reports is reflected in 

Head 17. However, it is submitted that the functions of NPMs should be extended to include 

the creation of reports following each visit, as per SPT guidelines.33 Provision should also be 

made for the preparation and publication of thematic reports and commentary as relevant. 

Head 17(9) should be amended to provide that the reports should be submitted to IHREC as 

                                                           
33 Subcommittee on Prevention of Torture and Other Cruel, Inhuman or Degrading Treatment or Punishment 
(12th Session), Guidelines on National Preventative Mechanisms (November 2010) at [36].  
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the co-ordinating body at the same time as their submission to the Houses of the Oireachtas 

and relevant Minister under Head 17(2)(e). 

The Commission considers that engagement with the NPM co-ordinating body should be 

inserted as an additional function of NPMs in Head 17(1). 

It is recommended that the mandates of NPMs include a reference to the State’s obligation 

under Head 21 and Articles 15 and 21(1) OPCAT regarding protection from sanctions. NPMs 

inspection functions can be used as a tool to ensure that sanctions have not taken place 

against persons that provided information to NMPs or international bodies. 

Under subheads (4) and (5), NPMs are granted access to information as required under 

Article 20 OPCAT. The Commission considers that the information to be provided under 

Head 17(5) should be disaggregated according to the protected grounds in the Equality Acts. 

In addition, the Commission recommends that NPMs are provided with access to data of 

persons in places of detention under their remit, as per Office of the United Nations High 

Commissioner for Human Rights guidance. This would mirror the extensive data access 

provided to the Chief Inspector under Head 8(5). Similarly, a provision should be included on 

the consequences of non-compliance with the NPM’s inspection.  

The response of the Minister or relevant Minister under Head 17(8) should be provided 

within a specified time frame and should also be sent to IHREC as the co-ordinating body at 

the same time.  

The Commission recommends that Head 17(3) is broadened to include access for experts 

accompanying NPM representatives.  

The Commission recommends that NPMs power to make proposals and observations on 

existing and draft legislation, as per Article 19(c) OPCAT, is expressly set out.  

The Commission recommends that NPMs should create reports following each visit and 

inspection, in line with SPT guidelines.  

The Commission recommends that Head 17(9) should be amended to provide that the 

relevant reports should be submitted to IHREC as the co-ordinating body at the same time 
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as their submission to the Houses of the Oireachtas and relevant Minister under Head 

17(2)(e). 

The Commission recommends that engagement with the NPM co-ordinating body should 

be inserted as an additional function of NPMs in Head 17(1). 

The Commission recommends that NPMs mandates include the function of monitoring to 

ensure that sanctions have not taken place against persons that provide information to 

NPMs or international bodies.  

The Commission recommends that the information to be provided under Head 17(5) 

should be disaggregated according to the protected grounds in the Equality Acts. 

The Commission recommends that NPMs are granted access to personal data of those in 

places of detention, in line with the powers of the Chief Inspector under Head 8(5).  

The Commission recommends that the response of the Minister or relevant Minister 

under Head 17(8) should be provided within a specified time frame and should also be 

sent to IHREC as the co-ordinating body at the same time.  

Designation of National Preventive Mechanism (Head 18) 

Under Head 18, the Minister may designate NPMs. The Commission considers that when a 

NPM is designated, its primary legislation should be amended accordingly with OPCAT read 

into it. 

It is noted that there are no requirements for the Minister to conduct a consultation process 

prior to the designation of NPMs. SPT guidance states that this process should be: 

“open, transparent and inclusive”,  

and should involve: 

“a wide range of stakeholders, including civil society”.34  

The Commission also considers that provision should be made for the engagement of civil 

society organisations with NPMs once established.  

                                                           
34 Subcommittee on Prevention of Torture and Other Cruel, Inhuman or Degrading Treatment or Punishment 
(12th Session), Guidelines on National Preventative Mechanisms (November 2010) at [16].  
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Head 18(1) empowers the Minister to set the remit of the places of detention for each 

designated NPM. As NPMs should be able to visit places of suspected detention, as per SPT 

guidance, and that one recommended function of the co-ordinating body is to identify gaps 

in inspections, it is submitted that the remit set down by the Minster should be broad. If 

designations confine the powers of NPMs to specific places of detention, gaps in inspections 

may become apparent and subsequently require Ministerial intervention to correct.  

Under subhead (2), the Minister must be satisfied that it is appropriate to make a 

designation, having regard to the:   

“(a) nature of the body or person concerned,  

(b) the manner of appointment of persons to such bodies,  

(c) the qualifications necessary for members of such bodies…” 

Subhead (4) further states that: 

“[a] body designated under this Section shall be independent in the performance of 

its functions under this Part of this Act.” 

These provisions are not sufficient to meet the requirements of Article 18(1) OPCAT, which 

indicates that the State must ensure the functional independence of NPMs and the 

independence of their personnel This must be expressly stated in Head 18, and it is an 

absolute requirement for designation. Not only must the NPM act independently in its 

functions, it must also have the institutional independence necessary to meet the standards 

of operational independence.  

Article 18(2) OPCAT obligates the state to ensure that the NPM’s experts have the ‘required 

capabilities and professional knowledge’. This is of particular importance in order to 

safeguard structurally vulnerable persons who may be deprived of their liberty. In order to 

comply with this provision, NPM members should receive ongoing training in human rights, 

and specific training and education in relation to the needs of structurally vulnerable 

persons deprived of their liberty.35 Such needs can differ dramatically depending on the 

                                                           
35 As recommended by the Australian Human Rights Commission in Implementing OPCAT in Australia 2020 
(June 2020) p. 10. 
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type of detention faced, and the particular group of persons in detention. This must be set 

down explicitly in the General Scheme, in lieu of the vague wording of subhead (2)(c).  

In creating and designating NPMs, States are further required to: 

“strive for a gender balance and the adequate representation of ethnic and minority 

groups in the country.”  

This must be a requirement to consider in the designation of NPMs under this head, and 

should be a continuing requirement for each NPM to consider in the recruitment of 

members for the purpose of carrying out NPM functions.  

The Commission recommends that provision should be made in the legislation to stipulate 

that when a NPM is designated, its primary legislation should be amended accordingly 

with OPCAT read into it. 

The Commission recommends that a consultation process should be required for the 

designation of NPMs, including with civil society. 

The Commission recommends that provision should be made for the engagement of civil 

society organisations with NPMs once established.  

The Commission recommends that designated NPMs are given a broad remit in relation to 

the scope of their powers of inspection.  

The Commission recommends that the obligations of the State under Article 18(2) are 

expressly set out under Head 18 to ensure that NPM experts have the required 

capabilities and professional knowledge required to perform their function effectively. 

The Commission recommends that the obligations of the State under Article 18(1) and (2) 

OPCAT are expressly set out under Head 18. Further provision should be made for the 

continuing obligation to strive for a gender balance and adequate representation of ethnic 

and minority groups in the recruitment process for NPMs.  

Chief Inspector of Places of Detention as National Preventive Mechanism in the 

Justice Sector (Head 19) 

Head 19 designates the Chief Inspector as an NPM for the following places of detention: 
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“a) Prisons;  

(b) Garda Síochána Stations;  

(c) any vehicle used by An Garda Síochána or the Irish Prison Service to transport a 

detainee from one location to another;  

(d) Any place where a person is detained in custody immediately before and after 

the production of the person to a court (including a place within the environs of the 

court concerned).” 

As submitted in relation to Head 18, it is recommended that designations are made in 

relation to broad types of detention, which may include specific examples. This will allow for 

the NPM network and the co-ordinating body to assess and identify possible gaps in 

inspections, and to ensure that they are filled.  

For example, when persons are detained in airports by the Garda National Immigration 

Bureau (‘GNIB’), it does not appear that the Chief Inspector has jurisdiction to inspect such 

places of detention. It may be intended that airports and ports are to fall under the 

jurisdiction of an immigration-focused NPM; however, this would result in different types of 

Garda detention being inspected by different bodies. Further, airports and ports may be 

used as places of detention by the Revenue Commissioners. The fact that the prospective 

Policing and Community Safety Authority is another body which may have an inspection 

function over Garda detention is a matter that must be addressed. Designations must be 

made in a way that reduces overlap, and encourages consistency, in terms of inspection 

functions by different bodies, but allows for flexibility in the parameters of this scope.  

As noted above, NPMs must be able to have access to unofficial places of detention. For 

example, if Irish airports are used for the purpose of extraordinary rendition, the planes that 

land in the State’s jurisdiction are places of detention within the control of the State, and 

the deprivation of liberty is maintained either with the consent or acquiescence of the State. 

The remit of each NPM must be sufficiently broad to allow for inspection in unofficial and 

suspected places of detention.  

However, noting the above and the significant expansion of the remit of the Inspector of 

Prisons to include the inspection of all places of detention in the criminal justice sphere, the 
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Commission is of the view that careful consideration should be given as to whether the 

Chief Inspector has the required resources and operational and financial independence to 

undertake and carry out effectively this additional mandate. The Commission also considers 

that clarification needs to be given as to the distinct roles of the Chief Inspector with regard 

to investigative and preventive functions. Clarity is also required as to how the existing 

duties of the Inspector of Prisons that are not referenced in the legislation, such as oversight 

of the prison complaints system, are to be carried out. In addition, given the significant 

change in role of the Chief Inspector, the Commission considers it essential to communicate 

this change in role publically to affected groups.  

The Commission recommends that the remit of the NPM under this Head is broadened to 

ensure that it may address any gaps in inspection, either through focusing on the types of 

deprivation of liberty, or through a flexibility in the scope of the inspection function.    

The Commission recommends that clarity should be provided as to what role the 

prospective Policing and Community Safety Authority may have in inspections of Garda 

detention. 

The Commission recommends that clarity should be provided as to which jurisdiction NPM 

airports, including airports used for extraordinary rendition, and ports as places of 

detention fall under. 

The Commission recommends that consideration should be given to the consequences of 

extending the remit of the Inspector of Prisons to include the entirety of the criminal 

justice sector. 

The Commission recommends that there should be clarification with regard to the distinct 

investigative and preventive functions of the Chief Inspector. 

The Commission recommends that there should be clarification with regard to how the 

existing duties of the Inspector of Prisons that are not referenced in the legislation are to 

be carried out.  
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The Commission recommends that in establishing the Chief Inspector of Places of 

Detention as the NPM for the entire Justice Sector, there should be an accompanying 

public information campaign regarding the scope of the Chief Inspector’s role.  

Personal Data (Head 20) 

This head sets out that personal data gathered by an NPM or international body in the 

course of an inspection is confidential and protected by the Data Protection Acts.  

Article 21 OPCAT states that confidential information collected by NPMs shall be privileged. 

Further:  

“[n]o personal data shall be published without the express consent of the person 

concerned.”  

For this provision to comply with OPCAT, Head 20 must expressly state that this information 

is privileged. 

The Commission recommends that Head 20 is amended to specify that personal data 

gathered by an NPM or international body in the course of an inspection is confidential 

and privileged.   

Protection from sanctions (Head 21) 

This head sets out that persons providing information to NPMs or international bodies shall 

be protected from sanctions and other disciplinary procedure.  

The Commission recommends that the State considers strengthening this provision in line 

with the New Zealand Crimes of Torture Act 1989.  

Section 30(2) of the Act states: 

“No person or agency who has provided information in good faith to a National 

Preventive Mechanism may, in respect of the provision of that information, be 

subject to any—  

(a) criminal liability:  

(b) civil liability:  

(c) disciplinary process:  

(d) change in detention conditions:  
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(e) other disadvantage or prejudice of any kind.” 

The Commission recommends that consideration is given to strengthening Head 21 in line 

with the New Zealand Crimes of Torture Act 1989. 
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Submission to the Joint Committee on Justice 

General Scheme of the Inspection of Places of Detention Bill 2022 

Thursday 13th October 2022 

Dr Joe Garrihy 

Assistant Professor in Criminology  
Maynooth University School of Law and Criminology 

Introduction 

1) I welcome the Department of Justice’s development and publication of this draft Bill.

2) I am an Assistant Professor of Criminology at the Maynooth University School of Law and

Criminology. To support this submission, I draw on the following knowledge:

a. I am a specialist in penology including policies, national and international legal

frameworks, prison systems and prison literature while my research also addresses broad

issues, lived experiences and policy across the fields of criminal justice and beyond.

b. I hold a PhD in Criminology from University College Dublin for which my doctoral study

examined prison officers’ occupational cultures and identities in Ireland.1

c. I have completed or am currently engaged in several projects including studies of

‘cocooning’ in prison during COVID-19 regimes (with the Inspector of Prisons)2 and the

experiences and rights of minority ethnic and Foreign National Prisoners in Ireland.3

d. My research and wider projects include collaborative and co-produced work with the Irish

Penal Reform Trust, the Irish Council for Prisoners Overseas, the Pathways Centre, the

Irish Prison Service, the Probation Service and HM Prison and Probation Service in England

Wales among others.

1 Joe Garrihy, ‘“There Are Fourteen Grey Areas”: “Jailing”, Professionalism and Legitimacy in Prison Officers’ 
Occupational Cultures’ (2020) 17 Irish Probation Journal 128; Joe Garrihy, ‘“That Doesn’t Leave You”: 
Psychological Dirt and Taint in Prison Officers’ Occupational Cultures and Identities’ (2022) 62 The British 
Journal of Criminology 982; Joe Garrihy, ‘Prison Officers’ Occupational Cultures and Identities: The Search for 
Meaning in Prison Work’ (PhD Thesis [Unpublished], University College Dublin 2019). 
2 Joe Garrihy, Ian D Marder and Patricia Gilheaney, ‘“Cocooning” in Prison during COVID-19 – Findings from 
Recent Research in Ireland’ (forthcoming) 0 European Journal of Criminology 1; Office of the Inspector of 
Prisons, Joe Garrihy and Ian Marder, ‘Ameliorating the Impact of Cocooning on People in Custody’ (Office of 
the Inspector of Prisons 2020) <https://www.oip.ie/wp-content/uploads/2020/07/Ameliorating-the-impact-of-
cocooning-on-people-in-custody-a-briefing.pdf>; Ian Marder, Joe Garrihy and Inspector of Prisons Patricia 
Gilheaney, ‘How Would You Cope with Cocooning in Prison?’ 
<https://www.rte.ie/brainstorm/2020/0729/1156139-cocooing-prison-ireland-covid/> accessed 26 March 
2021. 
3 David M Doyle and others, ‘“Sometimes I’m Missing the Words”: The Rights, Needs and Experiences of 
Foreign National and Minority Ethnic Groups in the Irish Penal System’ (Irish Penal Reform Trust 2022) 
<https://iprt.ie/site/assets/files/7076/iprt_the_rights-
_needs_and_experiences_of_foreign_national_and_minority_ethnic_groups.pdf>. 
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e. My work featured in diverse mediums including national broadcasters and international 

peer-reviewed journals including the British Journal of Criminology and the European 

Journal of Criminology (forthcoming). 

3) While wishing to respect the original terms of submission in addressing the draft Bill ‘Head by 

Head’, this additional submission recognises the reduced timeframe between submission and 

the sub-committee meeting so it aims to be concise and focus on specific aspects but will 

include the corresponding Parts and Heads where appropriate. However, not addressing each 

element of the draft Bill is not an endorsement of the sections without comment.  

4) The content of this submission is intended as an addition to that of my colleague. I consulted 

with Dr Marder on his original submission and I support the assertions therein. Therefore, I 

will largely refrain from revisiting points from Dr Marder’s original submission and primarily 

present additional points on sections of the draft Bill on which he refrained from commenting. 

5) The key areas addressed are: 

a. The ratification of the Optional Protocol to the UN Convention against Torture 

(OPCAT). 

b. The independence of the proposed Inspectorate of Places of Detention (IPD). 

c. The establishment of a dedicated Ombudsman for Prisons and Places of Detention. 

d. The clarity of roles, obligations and expertise of the proposed IPD. 

e. Protections for those who engage with the oversight bodies. 

 

Ratifying OPCAT 

6) The necessity of ratifying OPCAT remains a persistent issue with regard to effective oversight 

of prisons and other places of detention. Without ratification, the State’s international 

obligations are not adhered to while those confined or working in places of detention are not 

in a position to vindicate their rights. OPCAT provides for the prohibition on torture as an 

absolute and non-derivable prohibition but despite signing it in October 2007, Ireland has still 

not ratified it. 

7) While the Bill will require time to progress through the Houses of the Oireachtas, I urge the 

Government to ratify OPCAT immediately as permitted under Article 24 of OPCAT. Upon 

ratification, Article 24 provides for a State to postpone the implementation of their obligations 

under Part III (relating to visits from the SPT) or Part IV (relating to NPMs) for a maximum of 

three years (extendable by a further two years). 

 

Independence of the proposed IPD 

8) Independence of function: 

https://www.irishtimes.com/news/crime-and-law/prison-diaries-give-insight-into-bleak-conditions-during-pandemic-1.4316027
https://academic.oup.com/bjc/advance-article/doi/10.1093/bjc/azab074/6339537?login=true
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a. Head 18 deals with the designation of NPMs but should highlight that the NPM is a 

specific NPM unit within the existing structure while clearly delineating the separation 

of and distinction between the NPM function from each organisation’s other statutory 

functions. This distinction in functions is a fundamental underlying principle of OPCAT 

and imperative to the independent functioning of the NPM. 

b. The imperative independence of NPMs is emphasised in Articles 17 and 18(1) of 

OPCAT, and this must be guaranteed by the State including their “functional 

independence” and the independence of their personnel. NPMs must be granted 

“such privileges and immunities as are necessary for the independent exercise of their 

functions” as asserted in Article 35 of OPCAT.4 

9) Financial independence and resourcing:  

a. The financial independence of the NPM (Head 3) must be assured by clear and distinct 

budgetary provisions and protections beyond the Department of Justice. As 

emphasised in the OPCAT and the SPT guidelines, this must be considered carefully 

and alternative frameworks developed. 

b. Head 19 states that the proposed IPD will broaden the responsibilities and duties of 

the current Office of the Inspector of Prisons (OIP) to include Garda Síochána Stations 

and vehicles used by An Garda Síochána and the Irish Prison Service (IPS). While the 

OIP has received resources to expand in recent years, the demand for comprehensive 

inspection reports of operational prisons is paramount with the most recent report 

on a currently functioning prison published in 2014.5 Such additional obligations will 

require significant resources to achieve. 

10) Publications:  

a. The Chief Inspector’s capacity to lay reports before the Oireachtas is dealt with in 

Head 12(1) and (3)-(4) and it should also have the power to do likewise with its general 

prison inspection reports. Elsewhere, Head 17(1)(e) seems to give NPMs this power 

and therefore, the Chief Inspector (as the justice NPM) this power so this should be 

reflected in Head 12. 

b. The current practice of Ministerial discretion on the publication of OIP reports is not 

satisfactory as ongoing examples demonstrate. While I appreciate that there are 

certain circumstances where amended or redacted versions of reports may 

necessarily be published, this must be the maximum impact rather than non-

publication and/or the decision being rested from the Chief Inspector. Due 

consideration should be given to such practices concerning Article 35 of OPCAT which 

makes clear that NPMs must be given “such privileges and immunities as are 

necessary for the independent exercise of their functions”. 

 

 
4 81 SPT, Guidelines on national preventive mechanisms (2010) (CAT/OP/12/5), at para.32, available at: 
available from: 
https://tbinternet.ohchr.org/_layouts/15/treatybodyexternal/Download.aspx?symbolno=CAT/OP/12/5&Lang=
en. 
5 Department of Justice, Overview of Mountjoy Prison Campus with particular emphasis on the Separation Unit 
by the Inspector of Prisons Judge Michael Reilly (2014), available from: 
http://www.justice.ie/en/JELR/Pages/PB14000234. 

https://tbinternet.ohchr.org/_layouts/15/treatybodyexternal/Download.aspx?symbolno=CAT/OP/12/5&Lang=en
https://tbinternet.ohchr.org/_layouts/15/treatybodyexternal/Download.aspx?symbolno=CAT/OP/12/5&Lang=en
http://www.justice.ie/en/JELR/Pages/PB14000234
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11) Staffing and external expertise: 

a. The capacity to appoint a Chief Inspector should be considered with regard to the 

independence of the IPD. I recommend that this power not lay with the Minister for 

Justice (Head 5(1)) and could reasonably be within the remit of the President as occurs 

for similar roles such as the Commissioners of IHREC, the Ombudsman and the 

Ombudsman for Children. 

b. The process of hiring IPD staff within the Public Appointment Services and on terms 

defined by the IPD is imperative. Likewise, a functioning system whereby a Chief 

Inspector and/or staff may be removed is a core component of establishing the 

legitimacy of the proposed NPM. 

c. Head 8(5)(a) should be amended to specify that the Chief Inspector has the power to 

engage external experts who may enhance the expertise on general and/or specific 

matters in the circumstances and in so doing, adhere to the OPCAT requirements for 

NPMs. Furthermore, the facility should allow external experts to accompany the Chief 

Inspector and Inspectorate staff on any visit to a place of detention should be 

included. 

 

Establishing an Ombudsman for Prisons and Places of Detention 

12) While the ongoing review of the Prison Complaints Process is welcome, the issue of 

complaints in the Irish Prison Service remains unsatisfactory. The establishment of a dedicated 

Ombudsman for Prisons and Places of Detention would be beneficial to facilitate the timely 

vindication of rights for those confined and working in prisons and places of detention.  

 

Clarity of roles, obligations and expertise of the proposed IPD 

13) The drafting process naturally includes the addition of further details and clarifications on 

several matters. However, the draft Bill would benefit greatly from clarity in many areas of 

language, structure and content on topics including but not limited to IPD powers, obligations, 

expertise, and resources. Questions remain about these issues and adherence to OPCAT and 

other international frameworks can be difficult to ascertain in these circumstances. 

 

Protections for those who engage with the oversight bodies 

14) Effective oversight rests upon multiple factors including the power to compel cooperation but 

also the engagement of actors within the places of detention whether in custody or 

employment. However, the prevailing cultures of many prisons carry the implicit and at times 

explicit threat of censure for those who may suffer the perception of disloyalty by engaging 

with oversight bodies. Therefore, due consideration must be given to the policies and 

procedures to protect those who engage with the proposed IPD.  
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15) The CPT reports contain concerns for the safety and necessary protection of those who engage 

with oversight bodies.6 OPCAT includes a requirement that ‘no authority or official shall order, 

apply, permit or tolerate any sanction against any person or organization for having 

communicated to the national preventive mechanism any information, whether true or false, 

and no such person or organization shall be otherwise prejudiced in any way’ (article 21 (1)).7  

A statement of similar clarity should be placed in the draft Bill. 

16) While Head 20 states that “personal information or data gathered by a National Preventative 

Mechanism or by an international body conducting an inspection” is “subject to the provisions 

of the Data Protection Acts 1988 to 2018”, this should be explicit in reflecting Article 21(2) of 

OPCAT’s principle that confidential information collected by an NPM is privileged.8 

 

Concluding remarks 

The draft Bill is a welcome development and a timely opportunity to fulfil the State’s commitments 

and forge ahead in the design and implementation of best practices concerning prison oversight and 

monitoring. Due consideration must be given to ensure this is achieved but momentum must also be 

maintained to progress this overdue legislative provision in a core component of penal policy. 

Once again, thank you for this opportunity to engage with the Sub-Committee on the draft Bill. I would 

be happy to provide further information and engage in future drafts of the Bill as required.  

Dr Joe Garrihy  

Assistant Professor in Criminology  
Maynooth University School of Law and Criminology 

 
6 CPT. Report to the Hungarian Government on the visit to Hungary carried out by the CPT from 24 
March to 2 April 2009, CPT/Inf (2010) 16; CPT. Report to the Italian Government on the visit to Italy carried out 
by the CPT from 14 to 26 September 2008. CPT/Inf (2010) 12. 
7 Mary Rogan, ‘Prison Inspection and Monitoring: The Need to Reform European Law and Policy’ (2021) 27 
European Journal on Criminal Policy and Research 285. 
8 Association for the Prevention of Torture (APT), Establishment and Designation of National Preventive 
Mechanisms (2006), at p.44, available at: http://www.apt.ch/en/resources/publications/guide-establishment-
and-designation-npms-2006. 

http://www.apt.ch/en/resources/publications/guide-establishment-and-designation-npms-2006
http://www.apt.ch/en/resources/publications/guide-establishment-and-designation-npms-2006
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Background and context 

The Policing Authority welcomes the opportunity to make a submission to the Joint Oireachtas 
Committee on Justice (‘Committee’) in relation to the Draft General Scheme of the Inspection of 
Places of Detention Bill 2022 (“General Scheme”).  

A key function of the Garda Síochána is vindicating the human rights of each individual1, and the Authority 
has consistently placed human rights at the centre of its oversight of policing in Ireland. The Authority is 
mindful that all persons detained in police custody, summoned or taken to a police station, or more broadly 
under the control of the police, are in a situation of vulnerability. The Garda Síochána are consequently 
under a duty to protect them.2 

The move to fulfil the State’s human rights obligations under the Optional Protocol to the Convention 
against Torture and other Cruel, Inhuman or Degrading Treatment or Punishment (“OPCAT” “Optional 
Protocol”) is very welcome, including the more comprehensive provision for national and international 
inspection arrangements which are set out in the Bill.   

The Authority wishes to bring to the attention of the Committee a number of areas where it considers that 
the General Scheme may require amendment or clarification. The Authority has primarily commented on 
those parts relating to the role of the Chief Inspector of Prisons as National Preventive Mechanism (NPM) in 
the Justice sector, as these relate most closely to the statutory remit of the Authority.  Additional 
observations in relation to a number of specific Heads are also included. 

Overview of key observations 

Detailed observations are provided on a Head by Head basis as requested by the Committee, but two 
overall general observations are provided below in relation to (1) the importance of framing this scheme in 
the wider policy landscape and (2) the importance of strengthening cooperation provisions between the 
NPM and existing oversight structures. 

Importance of framing this scheme in the wider policy landscape changes 

The General Scheme is being drafted at a time of significant legislative and policy activity in the area of 
policing, arising from the Report of the Commission on the Future of Policing. This includes: 

 the General Scheme of the Policing, Security and Community Safety Bill (“the PSCS Bill”), which
provides for the establishment of the Policing and Community Safety Authority (“the PCSA”) which
merges the functions of and replaces the Garda Inspectorate and the Policing Authority;

 the General Scheme of the Garda Síochána (Powers) Bill, which aims to consolidate, rationalise and
modernise the law on police powers of search, arrest and detention and includes provision for a
Code of Practice on custody and detention.

1 Garda Síochána Act 2005, as amended, s.7. The Act also states that “Policing services are to be provided -….. (ii) in a manner that 
respects human rights…” Garda Síochána Act 2005, as amended, s.3B. 
2 ECtHR, 2000. Salman v Turkey App No. 21986/93, paras. 99-100. 

PODU_001(1)
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In February 2022 the Garda Síochána Inspectorate published its Report of the Garda Inspectorate - 
Delivering Custody Services: A Rights-Based review of the Treatment. The report made 41 recommendations 
to improve the treatment and better safeguard the rights of people in garda custody. The Authority has an 
important and ongoing oversight role in respect of the implementation of these recommendations. 

More broadly the Criminal Justice Sectoral Strategy 2022-24 “sets out a vision of a joined-up criminal justice 
system that protects human rights, builds public confidence and trust, and works together to improve 
efficiency and the experience of those who rely on us [the system] to support a safe, fair and inclusive 
Ireland.”3  The Strategy notes that it is useful to think of the criminal justice sector as a single system where 
changes made in one (operationally independent) part may impact heavily on another. The Strategy aims to 
support a coherent, collaborative, whole-of-sector approach to the delivery of a more accessible, 
understandable and joined-up service that meets the needs of system users as well as the wider 
community. 

Though great efforts have been made to ensure coherence in the proposed legislative and operational 
changes, the Authority considers that there remains inconsistency between the provisions in the General 
Scheme relating to the NPM, and those in the the PSCS Bill vis-à-vis the role of the PCSA which is to replace 
the Garda Inspectorate and the Policing Authority.  

There are clear interrelationships between the different bodies in an emerging policy landscape of 
overlapping visiting and inspection regimes which is further complicated by the different regulatory 
provisions for prison and police custody. There is a need for greater clarity in both the General Scheme and 
the PSCS Bill to ensure consistency.  

As an aside, while the General Scheme refers to the term inspection in respect to the NPM, the Authority 
notes that OPCAT refers to NPMs as visiting bodies which regularly examine the treatment of the persons 
deprived of their liberty in places of detention with a view to strengthening, if necessary, their protection 
against torture and other cruel, inhuman or degrading treatment or punishment.  This submission refers to 
the inspection powers of the NPM throughout, in line with the General Scheme, however greater clarity is 
required to ensure the legislation is fully consistent with OPCAT.  

 

Strengthening cooperation provisions between the NPM and existing oversight structures  

The approach proposed in the General Scheme is to expand the existing statutory role of the Inspector of 
Prisons to become a Chief Inspector of Places of Detention (Head 5) and shall serve as the NPM not just for 
prisons but for the relevant places of detention within the whole Justice sector (Head 19). This includes 
detention in Garda stations, court holding cells and in vehicles transporting persons between places of 
detention. The Authority considers that future iterations of the General Scheme should clearly specify all 
relevant areas of Garda custody to be included under the legislation which should also include custody 
suites at airports and ports pertaining to immigration.  

In considering this approach, the Authority notes that the Optional Protocol does not prescribe that NPMs 
take any particular or specific form, and States can either establish new bodies or designate existing NPMs, 
including decentralized units. No preferred model exists; the key is that the mechanism shall comply with 
the requirements of the Optional Protocol by allowing it to perform its independent visiting mandate and 
other functions.4 According to SPT Guidelines, and as emphasised recently by the SPT, a NPM should 

                                                           
3 Criminal Justice Sectoral Strategy 2022-2024, p.3. 
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complement rather than replace existing systems of oversight, and its establishment should not preclude 
the creation or operation of other such complementary systems.5 

A case can therefore be made for the approach taken in the General Scheme. However, the proposal to 
designate the Chief Inspector as the NPM for the Justice sector raises a number of issues relating to 
provisions under the PSCS Bill. As the Committee will be aware, this provides that the PCSA will have “an in-
house empowered inspection function”.6  As the two Bills currently stand, both the PCSA and the 
Inspectorate of Places of Detention will have an inspection role in the area of Garda Síochána custody and 
detention, albeit with a narrower and more specific focus in the case of the NPM.  

While this does not in itself pose a problem, the Authority believes that if the model set out in the General 
Scheme is adopted: 

 Both the General Scheme and the PSCS Bill should provide a statutory basis for liaison, information 
sharing, joint inspections and cooperation between the PCSA and the NPM, and between those two 
bodies and IHREC (as the coordinating NPM).7  

 There should be  provisions for ensuring that policing expertise is available to the Chief Inspector in 
the role of NPM vis-à-vis inspecting Garda Síochána places of custody and detention; and 

 The powers provided for in the two Bills for visiting and/or inspection need to be coherent and 
complementary, bearing mind the differing remit of the two bodies. (discussed further under head 
17 below)  

Alternatively since the wider model set out in the General Scheme allows Ministers to designate NPMs for 
places of detention outside the Justice sector and within their own remit (Head 18) this raises the question 
of whether there should be a separate NPM for areas of garda custody.  

As the PCSA is to replace the Policing Authority and the Garda Síochána Inspectorate, it is clear that this 
body will have significant policing expertise and experience, including in relation to inspections.  

An argument could therefore be made for the PCSA to be designated the NPM for Garda places of 
detention given its expertise and experience in policing oversight. However the Authority does not feel 
strongly about the PCSA being so designated. Rather if the proposal to have one NPM for all of the Justice 
sector is retained, the crucial change is to ensure there is a strong statutory basis in both bills for liaison, 
information sharing, joint inspections and cooperation between the PCSA and the OIP.  

However, no matter what body is designated as NPM in the policing arena, the legislation needs to ensure 
that it fully complies with article 18 of OPCAT, which provides that States must guarantee the functional 
independence of the NPM as well as the independence of personnel and the necessary resources for the 
NPM to function.8   

                                                           
5 Subcommittee on Prevention of Torture and Other Cruel, Inhuman or Degrading Treatment or Punishment, Guidelines on national 
preventive mechanisms (2010) CAT/OP/12/5, I Basic Principles 5. Also, Subcommittee on Prevention of Torture and Other Cruel, 
Inhuman or Degrading Treatment or Punishment, 2019. Visit to Portugal undertaken from 1 to 10 May 2018: observations and 
recommendations addressed to the national preventive mechanism, Report of the Subcommittee. CAT/OP/PRT/2. 
6 Explanatory Memorandum on the General Scheme of the Policing, Security and Community Safety Bill, P. 4. The PSCS Bill, provides 
that: “the PCSA may, in furtherance of its objective, carry out inspections in relation to such aspects of the operation and 
administration of the Garda Síochána relating to policing services as it considers appropriate”. Head 104(2). Moreover: “The 
Minister may request the Authority to carry out an inspection in relation to such aspects of the operation and administration of the 
Garda Síochána relating to policing services as the Minister may specify in the request, and the Authority shall comply with any 
such requests”. 
7 Head 115 of the Policing Security and Community Safety Bill provides that in carrying out its functions, the PCSA “shall have 
regard to—… the need to cooperate, and coordinate its activities, with public bodies, the performance of whose functions may 
affect or relate to the functions of the Authority”.  There is no corresponding provisions in the current General Scheme. 
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Observations on select Heads 

Head 9 - Serious Adverse Incidents and Head 10 - Investigation of Deaths in Custody of Prisoners 

Head 9 in Part 1 of the General Scheme deals with the Chief Inspector’s function in investigating what are 
termed “serious adverse incidents” which may occur in a prison.9 It requires the Director General of the 
Irish Prison Service to notify the Chief Inspector of any such incidents. This expands the scope of previous 
requirement to report the death of a prisoner to the Inspector of Prisons.  

Head 10 provides that in relation to a death in detention, there is a requirement to report to the Chief 
Inspector all deaths which occur in detention, or within 4 weeks of release. 

Currently, Section 102 (1) of the Garda Síochána Act 2005 mandates the Garda Commissioner to refer 
matters to GSOC that appear to the Garda Commissioner to indicate that the conduct of a member or 
members of the Garda Síochána may have resulted in the death of, or serious harm to, a person. The 
Authority believes that the Garda Commissioner should also have a statutory reporting responsibility to the 
NPM and to the PCSA. 

The Authority also suggests expanding the scope of requirements to report on deaths in custody to 
encompass “serious harm”, and to extend the period to include immediately after release from custody. 

 

Head 13: Prison Visiting Committees 

Head 13 in Part 2 of the General Scheme provides for the establishment of independent Prison Visiting 
Committees.  

Independent Custody Visiting schemes which apply to police stations exist in a number of jurisdictions 
including Northern Ireland, and the Irish Council for Civil Liberties (ICCL) in its submission recommends 
extending this provision to all places of detention, including Garda custody.10 The Garda Síochána 
Inspectorate has also recommended that the Department of Justice establish an independent custody 
visiting scheme to monitor and report on the welfare and treatment of persons in custody and the 
conditions in which they are held.11 

The Department of Justice is currently reviewing the existing scheme of prison visiting committees, 
including holding a stakeholder consultation, and it is intended that this will inform the more detailed 
drafting of this Head. As this Head applies only to prisons, however, the consultation does not include 
stakeholders relating to police custody. 

The Authority suggests that consideration is given to whether the utility and effectiveness of existing police 
custody visiting schemes in other jurisdictions could merit their extension here. This should consider the 
extent to which an Independent Custody Visiting scheme would complement the proposed PCSA and NPM 
inspection function, and what additional value it might or might not add in protecting rights in custody.  

 

Head 15 - Inspections of places of detention by International bodies  

Head 15 of the General Scheme provides that following passage of (i) the Places of Detention Bill and (ii) 
ratification of OPCAT, the SPT and European Committee for the Prevention of Torture (CPT) shall have the 
                                                           
9 This includes a serious injury to a person in custody, or to a member of staff or person interacting with the Irish Prison Service 
during an escape or significant attempted escape, a significant breach of security, or significant operational issue. 
10 Irish Council for Civil Liberties Submission on the Draft General Scheme Inspection of Places of Detention Bill. 
11 Report of the Garda Inspectorate Delivering Custody Services: A Rights-Based review of the Treatment, safety and wellbeing. 
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right to visit and inspect places of detention. However, according to information provided by the UN, the 
reports of SPT visits will remain confidential unless the State consents to its publication.12 

The General Scheme should be amended to provide for formal provision for engagement between the 
PCSA and the SPT during and after its visits, and clarity on access to SPT reports relevant to the Garda 
Síochána if deemed “confidential” by the State. 

 

Head 16 – Co-ordinating National Preventive Mechanism  

In addition to the provisions here, the Authority recommends that the General Scheme should provide for 
formal cooperation mechanisms between the PCSA, the NPM and IHREC in respect of inspections and 
reports on Garda custody. 

 

Head 17: Functions of a NPM 

Head 17 of the General Scheme sets out the functions of the new NPMs.  
 
The Authority recommends that the formal ability to make proposals and observations regarding existing 
and draft legislation should be added to the list of functions of the NPM in line with Article 19 of OPCAT. 
The government should also consider provision for the educational and cooperative functions of NPMs 
identified by the Office of the High Commissioner for Human Rights (OHCHR).13 
 

The General Scheme also does not address interrelationships in respect of the proposed inspection role for 
the PCSA provided for in the PSCS Bill. Changes to the PSCS Bill as well as the General Scheme may be 
required to ensure that inspection powers are coherent and complementary, that there is provision for 
information sharing and for joint inspections where appropriate, that there is some sort of co-ordinating 
mechanism to ensure that the inspection and /or visiting powers of both organisations operate effectively, 
without duplication, and without imposing an undue burden on the Garda Síochána. 

                                                           
12 “A confidential report on the visit is subsequently drawn up and adopted by the SPT for transmission to the State party. The State 
party is requested to respond to the recommendations made in the report and to any requests for further information according to 
a timetable specified in the letter of transmission accompanying the report. The SPT visit report remains confidential until the State 
party requests its publication, together with any comments the State party might wish to make”. See SPT Visits at OHCHR | Visits. 
13 OHCHR, 2018. Preventing Torture: The Role of National Preventative Mechanisms: A Practice Guide Professional Training Series 
No.21 (Geneva United Nations), p.26. 
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