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CATHAOIRLEACH’S FOREWORD

In April 2021, the Minister for Justice, forwarded the General Scheme of the Criminal 
Justice (Hate Crime) Bill 2021 to the Joint Committee on Justice in accordance with 
Standing Orders for the purpose of pre-legislative scrutiny of the General Scheme. 

The Committee agreed to undertake pre-legislative scrutiny and has sought to 
scrutinise the proposed legislation and provide recommendations on areas where it 
believes change or amendments are warranted. 

The Committee has identified several issues and made recommendations on these 
which are explained in detail in the body of the Report. Among the areas identified by 
the witnesses for further examination include whether a demonstration test should be 
included under Head 8 as a legal test of proof of motivation; the need to separate the 
hate crime element and incitement to hatred element under the General Scheme; the
impact of hate crime against disabled individuals; and the impact of this legislation on 
the Good Friday Agreement.

Since the meeting a number of crimes have placed a spotlight on the need for effective 
legislation in this area. The Committee hopes this Report and its recommendations
will inform the Minister and result in more robust legislation to tackle this issue. 

In addition, the Committee notes the Communication from the European Commission
in December 2021, aimed at combating hate speech and hate crime as part of  
promoting the EU’s core values, which complements the proposed national 
legislation.1

I would like to express my appreciation to all the witnesses for their contributions and 
to the Members of the Committee for their work on this subject.

 

 

 
 

 

 

 
 

 

 
James Lawless TD (FF) [Cathaoirleach]

April 2022

1 COM(2021) 777 final. COMMUNICATION FROM THE COMMISSION TO THE EUROPEAN PARLIAMENT 
AND THE COUNCIL. ‘A more inclusive and protective Europe: extending the list of EU crimes to hate speech 
and hate crime’. EUR-Lex - 52021DC0777 - EN - EUR-Lex (europa.eu)

https://eur-lex.europa.eu/legal-content/EN/TXT/?uri=CELEX%3A52021DC0777&qid=1639350415533
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COMMITTEE RECOMMENDATIONS
The following recommendations were made by the Committee in relation to the topic:

1. The Committee recommends that a demonstration test of proof for hate crime 

offences be introduced under Head 8 to ensure the legislation will be robust 

and will result in the effective prosecution of hate crime offences.

2. The Committee recommends that the defences against incitement to hated 

under Head(3)(5)(a) be re-evaluated and more clearly defined, particularly the 

provision of using political discourse as a defence.

3. The Committee recommends that the incitement to hatred or hate speech 

element of the Bill, contained in Head 3, be removed from this Bill and included 

as an amendment to the Prohibition Of Incitement To Hatred Act, 1989 where 

it would be better placed. 

4. The Committee recommends that arising from the provisions of Section 6 of the 

Good Friday Agreement, the General Scheme be re-assessed and altered, to 

rectify the disparities between the proposed legislation and existing hate crime 

legislation in Northern Ireland. This could be achieved through including a 

demonstration test of hostility in the legislation, or alternatively through having 

a narrow model used in the aggravated offence and a broader model used in 

the aggravated sentencing provisions.

5. The Committee recommends the inclusion of the word ‘contempt’ in the 

definition of hate under Head 2, aimed at allowing for a broader framework to 

address instances of hate crime against disabled individuals.

6. The Committee recommends that training on hate crime and hate speech be 

made available to all relevant professionals and that the need for additional 

training for these professionals, such as anti-racism and anti-discrimination 

training, be assessed. 
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7. The Committee recommends that a public awareness campaign be launched 

to coincide with the publication of the legislation and to raise public awareness. 

This campaign should target those within protected categories and should 

ensure that it is accessible to these groups in being translated into relevant 

languages or being accessible to those who may have literacy issues. 

8. The Committee recommends that data on the incidence and impacts of hate 

crime and hate speech in Ireland be collected in an anonymised fashion. This 

data should be used to monitor the effectiveness of the legislation and in setting 

targets around the reduction of hate crime incidents.

9. The Committee recommends that consideration be given to ensuring the

legislation contains protections against the sharing of an individual’s migration 

status or other sensitive attributes when they report a hate crime offence.

10. The Committee recommends that the Department of Justice establish 

performance indicators to monitor the following: handling of discriminatory 

incidents, levels of satisfaction with the police service among marginalised 

communities and ethnic minorities, training of liaison officers, racial awareness 

training, stop and search procedures, and complaints about racism in police 

forces.

11. The Committee recommends that the Bill should include a requirement for a 

comprehensive review of the legislation, such as within 3 years, as well as 

consultative monitoring of its implementation. 

12. The Committee recommends that consideration be given to expanding the 

number of protected characteristics in order that the Bill is in-line with the 

characteristics in the Equality Acts.

13. The Committee recommends consideration be given to prejudice based on both 

actual and perceived membership or association with a protected characteristic 
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being included in aggravated offences while being mindful for the need for 

clarity in the law. 

14. The Committee recommends that the defences provided for in this legislation 

must synergise and complement other legislation seeking to regulate online 

content, e.g. the ‘Online Safety and Media Regulation Bill 2022’.

15. The Committee recommends that, to align with comparable international 

jurisdiction, the terms ‘bias’ and ‘hostility’ are included as motivation for an 

aggravated offence.

16. The Committee recommends that the provision under Head 9 is changed to an 

incitement offence to reflect the requirements of the EU Council framework 

decision 2008/913/JHA, as well as expanding the offence to war crimes and 

crimes against humanity.
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CHAPTER 1 - Introduction 

This is the report on Pre-Legislative scrutiny of the General Scheme of the Criminal 

Justice (Hate Crime) Bill 2021, which aims to introduce specific hate aggravated 

offences for crimes which are motivated by prejudice against specific protected 

characteristics.2

Purpose of the Bill 
The Criminal Justice (Hate Crime) Bill 2021 will be the first specific legislation in Ireland 

to deal with hate crime3 and will repeal and replace the Prohibition Of Incitement To 

Hatred Act, 1989, which deals with hate-based offences. The General Scheme is split 

into two parts: Part 1: Incitement to Hatred and Part 2: Hate Crime.

The General Scheme of the Bill will create specific hate aggravated offences for crimes 

motivated by prejudice against protected characteristics, which include race, colour, 

nationality, religion, ethnic or national origin, sexual orientation, gender or disability.

The new offences will carry tougher sentences than ordinary forms of crime and if 

convicted, the record of their conviction will reflect that their offence was a hate crime.

Procedural basis for scrutiny 
Pre-legislative consideration was conducted in accordance with Standing Order 173, 

which provides that the General Scheme of all Bills shall be given to the Committee 

empowered to consider Bills published by the member of Government.

2 gov.ie - Tough sentences for hate crimes under new Bill from Minister McEntee (www.gov.ie)
3 gov.ie - Tough sentences for hate crimes under new Bill from Minister McEntee (www.gov.ie)

https://www.gov.ie/en/press-release/48cb5-tough-sentences-for-hate-crimes-under-new-bill-from-minister-mcentee/
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Engagement with Stakeholders 
The Joint Committee on Justice invited submissions from stakeholders on the General 

Scheme of the Criminal Justice (Hate Crime) Bill 2021.

On 17th November 2021, the Committee held a public engagement with several of 

these stakeholders, as laid out in the table below: 

 

Table 1: List of public engagements with Stakeholders 

Organisation Witnesses 

Dr. Seamus Taylor Head of Department of Applied Social Studies, 

Maynooth University. 

Pavee Point Traveller and 
Roma Centre 

Mr. Martin Collins, Co-Director 

Ms. Jenny Liston, Roma Programme Co-Ordinator 

Nasc Ms. Fiona Finn, CEO 

Ms. Fiona Hurley, Policy and Communications Manager 

European Centre for the 
Study of Hate 
 

Dr. Jennifer Schweppe, Co-Director 

Dr. Amanda Haynes, Co-Director 

Department of Justice Mr. John Garry, Principal Officer in Criminal Legislation. 

Ms. Kate Flynn, Administrative Officer, Criminal Justice 

Legislation. 

The primary focus of these meeting was to allow for an engagement between the 

Members and stakeholders to discuss possible areas of the General Scheme which 

may need to be amended. 

This report summarises the engagements and the key points considered by the 

Committee when drafting the recommendations set out in this report.
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CHAPTER 2 - Summary of Evidence 

In the course of the public hearing, a number of important points were raised. A 

summary of the main areas discussed in evidence to the Committee follows.

1. Determining whether an offence was motivated by prejudice
(Head 8)

In the course of the engagement, Members and witnesses debated Head 8 of the 

General Scheme, which addresses determining proof of motivation in hate crime 

offences. In the General Scheme this consists of a test of motivation. 

Some witnesses recommended that Head 8 be amended to allow for an offence to be 

proved on the basis of two legal tests: motivation by prejudice and the demonstration 

of hostility.

Witnesses such as Dr. Taylor and Nasc highlighted enforceability issues with the 

current motivational test as provisioned for under the Bill. The requirement to prove 

the alleged perpetrator was motivated beyond a reasonable doubt is, in their opinion, 

too high and would lead to low levels of prosecution. They warned that relying solely 

on the motivational test is about “getting into the mind of the perpetrator” rather than 

evidence of demonstrated hostility.

In defence of his support for the introduction of a demonstration test under Head 8,

Dr. Seamus Taylor, who is the head of the Department of Applied Social Studies in 

Maynooth University and was previously the director-level senior civil servant 

responsible for hate crime policy in the Crown Prosecution Service in London,

referenced legislation in England and Wales on hate crime. He stated that hate crime 

policy, practice and legal provisions in England and Wales are recognised favourably 

by the Organization for Security and Co-operation in Europe (OSCE) and the EU 

Fundamental Rights Agency (FRA) among others.

Their legislation includes more than one ‘limb’ to the legal tests of proof and includes

proving motivation and/or proving demonstration of hostility at or around the time of 
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offending. A demonstration test would involve, for example, the use of hostile or 

prejudiced slurs, gestures, other symbols or graffiti at the time of offending. He argued 

that a demonstration test makes motivation real, because it gives one a standard by 

which to judge motivation and it gives one an empirical actual reality.

Dr. Taylor emphasised that including a demonstration test in the proposed Bill would 

be essential, as it is often the element of an incident that is crucial in securing a 

conviction for an offence of hate crime or incitement to hatred. He pointed out that 

relying solely on a legal test of motivation can be challenging and may give for 

ineffective law, which he stated the Department of Justice had acknowledged 

themselves in a document published on this Bill from December last. While the 

Department has suggested including a list of bias indicators to adduce motivation and 

overcome potential difficulties in relying on a motivation test for conviction, Dr. Taylor 

believes that this is overly complex and that a better solution would be to include a 

demonstration test, as neighbouring jurisdictions have proved its effectiveness.

Other witnesses agreed with this argument, stating that without clear evidence that the 

offender is ideologically prejudiced against the group or characteristic of the person 

against whom they offended, the requirement to prove that the offender was motivated 

beyond a reasonable doubt would be too high. Therefore, without a demonstration test 

this would result in low levels of prosecution for such crimes.

Other witnesses disagreed with this proposal, due to the need to find a balance 

between addressing the hate element of crimes while also considering the stigmatising 

impact that a conviction for a hate crime offence will have on an individual.

Dr. Jennifer Schweppe and Dr. Amanda Haynes, who are co-directors for the 

European Centre for the Study of Hate, argued against using a demonstration test in 

the context of aggravated offences and prefer the current approach in the General 

Scheme of using only a motivation model in prosecuting these offences. They believe 

this aligns better with the principles of minimal criminalisation and provides a better 

balance between addressing the hate element of crimes while also taking into account 

the stigma of having a conviction for a hate crime offence and the associated impacts.
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Dr. Schweppe and Dr. Haynes argued against perceptions that a demonstration test 

is the standard which other jurisdictions strive to meet when formulating hate crime 

legislation. They argued that the UK is an international outlier in terms of using the 

expansive model of the demonstration test and pointed out that when New South 

Wales was amending their hate crime legislation, they rejected including a 

demonstration test as they believed it to be too wide.

They also pointed out that General Scheme provides for two separate elements: 

Aggravated offences, in which if convicted of an aggravated hate crime, this would 

appear on an individual’s criminal record; and aggravated sentencing provisions, 

which would result in an enhanced penalty due to the hate element associated with 

the crime but which would not appear on an individual’s criminal record. The offender 

would receive an enhanced penalty in both of these options and this would signal to 

society the unacceptable nature of crimes containing a hate element.

Dr. Schweppe and Dr. Haynes also argued that the demonstration model has the 

potential to be applied negatively, if applied in situations where an individual may have 

committed a crime for e.g., financial motivation, and employed the use of a derogatory 

slur as a tool while committing this crime, but where the individual did not commit this

crime with prejudicial motivations. Such a model could equate and apply equal 

penalties to those who committed an offence acting out of prejudice with those who 

committed an offence and used a slur without intending to or without the same intent 

behind it.

Members were asked by witnesses to consider whether they wanted the same

threshold to apply to the two different scenarios described. They cautioned that 

applying the same penalties to both offences and potentially resulting in a significant 

number of people that are labelled as ‘hate crime offenders’, could negatively impact

on how the public will buy-in to the legislation and how effective the deterrent effect of 

the Bill will be. 

They pointed out that the Bill as currently designed provides the opportunity to treat 

such situations differently, for example, to only consider cases as being aggravated 

offences where it can be proven that a crime was wholly or partially motivated, and 
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where there is evidence that the individual decided to commit that crime because 

they wished to act out a prejudice they held against an individual or their 

characteristics.



Tuarascáil maidir leis an nGrinnscrúdú Réamhreachtach ar Scéim Ghinearálta an Bhille um Cheartas Coiriúil 
(Coireacht Fuatha), 2021

Page 16 of 49

TUARASCÁIL MAIDIR LEIS AN NGRINNSCRÚDÚ RÉAMHREACHTACH AR SCÉIM GHINEARÁLTA AN 
BHILLE UM CHEARTAS COIRIÚIL (COIREACHT FUATHA), 2021 

Page 16 of 49

2. How to ensure that hate crime legislation will be able to 
prosecute effectively 

Members and witnesses discussed the need to ensure that the proposed Bill will be a 

robust piece of legislation and that it will be successful in securing convictions against 

hate crime offences. This is essential so that the legislation and associated penalties 

upon conviction will act as a strong deterrent against individuals committing hate crime 

offences. It was highlighted that seeing examples of people being prosecuted for hate 

crime offences and observing their cases progress going through the courts system 

can positively influence the behaviour of others and discourage them from committing 

hate crime offences. 

Several witnesses emphasised the need for a demonstration test to be included under 

Head 8 in order to secure a conviction for a hate crime offence (see above). Members 

questioned whether other jurisdictions that have not adopted the approach of using a 

demonstration test have been successful in achieving convictions for hate crime 

offences and how they have achieved convictions otherwise.

In terms of how other jurisdictions approach the interpretation of motivation, witnesses 

stated that it depends from jurisdiction to jurisdiction and that some people argue that 

it should be broadened out to demonstration while others argue it should be kept 

narrow. They pointed out that New Zealand has an aggravated sentencing provision

but that it has been recommended that it should move to an aggravated offences 

model. They cautioned against presuming that because a model is used in another 

jurisdiction it would be successful in an Irish context. 

Members were asked to reflect on what effective legislation means and were

cautioned against associating effective legislation with legislation that secures a 

considerable number of convictions, as they argued that criminal law does not always 

account for the nuance of general life. 

Some Members felt that, while convictions for a hate crime offence can have long-

lasting implications for an individuals’ future career opportunities, that overall 
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convictions are important for effective legislation. In cases where there may be 

concerns surrounding the longevity or stigma of having such a conviction, it was 

suggested that the guidelines on spent convictions for such crimes could be reviewed.  

Dr. Taylor added that it is important to recognise, contrary to perceptions, that there 

are not a huge number of convictions under hate crime legislation in the UK or in 

Northern Ireland. He pointed out that a crime survey in England and Wales in 2018-

19 captured people’s perceptions of hate crime incidents which stood at 190,000. In 

that year 105,090 cases were reported to the police and 12,730 were sent to the Office 

of the Director of Public Prosecution. He stated that there are not an enormous number 

of convictions for these types of crimes and believes the system in the UK is rounded 

and proportionate. 

In response, some witnesses highlighted the disadvantage of having a low threshold 

for conviction for hate crimes. Surveys conducted by Dr. Amanda Haynes and Dr. 

Jennifer Schweppe on the general population, demonstrated that labelling an 

individual as a ‘hate criminal’ will likely prove a stumbling block against them securing 

employment and integrating socially into an area. When respondents were asked how 

comfortable they would feel living beside someone who had a committed an offence, 

33% of people were uncomfortable living beside someone who committed an ordinary 

crime but that rose to 50% of people being uncomfortable when the person had 

committed a hate crime offence. 

Members and witnesses also debated whether the legislation should take a broad 

approach or an incremental approach in its scope and in the level of protections it 

affords to victims.

Some witnesses welcome the cautious and incremental approach adopted in the 

General Scheme. They pointed out that the Law Commission cautioned against the 

introduction of legislation formulated with an overly broad approach where it is later 

felt that this needed to be narrowed. They argued it would be difficult to remove 

protections at this point as it would send out a damaging message to victims and to
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society that incidents that were previously seen as hate crimes would not be classified 

as such anymore. They stated that instead a narrow model should be introduced,

particularly with the offences. If there are insufficient convictions or if it is felt that the 

court has interpreted the motivation requirement too narrowly, then this model could 

be expanded upon review after five years.

Others, however, pointed out that it has taken 32 years to review the Prohibition Of 

Incitement To Hatred Act, 1989 and that this current Bill could be a ‘once in a 

generation opportunity’ to legislate in this area. Therefore, the Bill should be carefully 

formulated in a balanced, appropriate and proportionate manner and it was

recommended that legislators should not adopt an unduly cautious or incremental 

approach in this Bill.
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3. Incitement to hatred and defences against prosecution for 
incitement offences (Head 3)

Witnesses and Members debated the two distinct elements contained within the Bill,

which are the incitement to hatred or hate speech and hate crime. These two elements 

are distinct as speech on its own is the offence for incitement to hatred crimes, while 

hate crimes involve a base criminal offence, such as an assault, that is aggravated by 

the hate dimension, such as a hostile slur.  

Witnesses suggested that it is not clear from the General Scheme that the legislation 

will contains these two separate elements. For example, the title of the Bill itself only 

refers to ‘Hate Crime’, even though the previous consultation that was conducted for 

this Bill was solely limited to hate speech. It was stated that Head 3 as currently drafted 

is unduly complicated and could cause confusion among the public and prevent them 

clearly understanding these two distinct elements of the legislation and its purposes.

It was recommended that rather than Head 3 covering incitement to hatred, that these 

two elements could be separated into two different Bills, or that the Prohibition Of 

Incitement To Hatred Act, 1989 could be amended and updated to address this 

element.

Questions were also raised around the topic of free speech and the possibility that the 

offences in the Bill could be extended to cover misinformation which could cause 

serious harm. In response, witnesses stated that is important to determine what the 

speech is inciting and against what or whom. If an individual incites hatred against a 

particular group when spreading misinformation, then this would likely be addressed 

under Head 3.

Members and witnesses debated the defences for publishing, disseminating or 

broadcasting hate speech under Head 3(5)(a), which include defences where a 

‘reasonable and genuine contribution’ has been made to academic or political 

discourse, among other areas. 
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Members questioned the reasons why such a defence would apply to political 

discourse and questioned the witnesses about finding a balance between allowing 

freedom of speech, while ensuring this does not enable incitement to hatred to occur 

as a result. 

Witnesses urged caution in terms of the exemptions to freedom of expression that are 

carved out for the incitement provisions. They pointed out that the defences in the 

General Scheme are broader than its predecessor legislation, the Prohibition Of 

Incitement To Hatred Act, 1989. Ms. Fiona Hurley, policy and communications

manager in Nasc, stated that this Head does not contain any definition or guidance on 

what classifies as a ‘reasonable or genuine contribution’ and whether a test used to 

determine this would be an objective or subjective test. 

Witnesses such as Pavee Point and Nasc and the submission received from the 

Coalition Against Hate Crime showed concerns relating to the defences under Head 

3(5)(A) of the Bill that includes “a reasonable and genuine contribution to literary, 

artistic, political, scientific, or academic discourse,”.

In addition, the Committee noted the absence of the terms ‘bias’ and ‘hostility’ as 

motivation for an aggravated offence. They recommended these be included in the 

legislation to expand its scope, and therefore effectiveness from a conviction 

perspective, and to align with comparable international jurisdictions that tend to use 

more than one term when referring to bias motivation.

Stakeholders underlined that international and national research demonstrates that 

incitement occurs particularly in the political sphere. While this Head mentions 

contributions to political discourse, it was pointed out that there is a separate section 

covering reasonable defence for statements made within the confines of the Houses 

of the Oireachtas. Witnesses feared that this defence may be seen as a loophole and 

employed in the context of election campaigns, where racist or incendiary discourse 

may be used against migrants or those from minority communities. Witnesses 

underlined that this has occurred in other EU countries where the lives of migrants or 

asylum seekers can become the subject of elections and viewed as inherently political. 

Witnesses highlighted that Irish research demonstrates the presence of anti-Traveller 



Report on Pre-Legislative Scrutiny of the General Scheme of the Criminal Justice (Hate Crime) Bill 2021

Page 21 of 49

TUARASCÁIL MAIDIR LEIS AN NGRINNSCRÚDÚ RÉAMHREACHTACH AR SCÉIM GHINEARÁLTA AN 
BHILLE UM CHEARTAS COIRIÚIL (COIREACHT FUATHA), 2021 

Page 20 of 49

Members questioned the reasons why such a defence would apply to political 

discourse and questioned the witnesses about finding a balance between allowing 

freedom of speech, while ensuring this does not enable incitement to hatred to occur 

as a result. 

Witnesses urged caution in terms of the exemptions to freedom of expression that are 

carved out for the incitement provisions. They pointed out that the defences in the 

General Scheme are broader than its predecessor legislation, the Prohibition Of 

Incitement To Hatred Act, 1989. Ms. Fiona Hurley, policy and communications

manager in Nasc, stated that this Head does not contain any definition or guidance on 

what classifies as a ‘reasonable or genuine contribution’ and whether a test used to 

determine this would be an objective or subjective test. 

Witnesses such as Pavee Point and Nasc and the submission received from the 

Coalition Against Hate Crime showed concerns relating to the defences under Head 

3(5)(A) of the Bill that includes “a reasonable and genuine contribution to literary, 

artistic, political, scientific, or academic discourse,”.

In addition, the Committee noted the absence of the terms ‘bias’ and ‘hostility’ as 

motivation for an aggravated offence. They recommended these be included in the 

legislation to expand its scope, and therefore effectiveness from a conviction 

perspective, and to align with comparable international jurisdictions that tend to use 

more than one term when referring to bias motivation.

Stakeholders underlined that international and national research demonstrates that 

incitement occurs particularly in the political sphere. While this Head mentions 

contributions to political discourse, it was pointed out that there is a separate section 

covering reasonable defence for statements made within the confines of the Houses 

of the Oireachtas. Witnesses feared that this defence may be seen as a loophole and 

employed in the context of election campaigns, where racist or incendiary discourse 

may be used against migrants or those from minority communities. Witnesses 

underlined that this has occurred in other EU countries where the lives of migrants or 

asylum seekers can become the subject of elections and viewed as inherently political. 

Witnesses highlighted that Irish research demonstrates the presence of anti-Traveller 

REPORT ON PRE-LEGISLATIVE SCRUTINY OF THE GENERAL SCHEME OF THE CRIMINAL JUSTICE 
(HATE CRIME) BILL 2021

Page 21 of 49

discourse occurring in the political sphere and Mr. Martin Collins, co-director of Pavee 

Point Traveller and Roma Centre stated that it is often during canvassing for political 

elections where racist discourse or hate speech is levelled against the Travelling and 

Roma communities.

Dr. Schweppe stated that she cannot think of any occasion in an academic context 

where it would be appropriate or justified to use discourse which incites hatred and it 

was pointed out that in an international context, academic settings can often be utilised 

as a platform to propagate transphobic discourse. 

Witnesses cautioned against the Head proceeding as it is currently formulated due to 

the latitude in these defences which could provide somebody with the opportunity to 

claim they are simply speaking in a political context and use these defences as a 

protection or exemption to use language that is clearly agitational in nature. They also 

highlighted that providing these broad defences will significantly impair the possibility 

of securing a conviction for offences of incitement to hatred.

One submission received by the Committee from the Coalition against Hate Crime 

noted the outstanding need for sentencing principles and sentencing guidelines, as  

required  under  the  Judicial  Council  Act  2019, to  ensure  transparency  and 

proportionality,   as   well   as   the   availability   of   community   sentencing   where 

appropriate. The Coalition also proposed and supports the option of restorative justice, 

in line with the Criminal Justice (Victims of Crime) Act 2017. 

Submissions from the Coalition against Hate Crime displayed concerns regarding 

Head 9 of the Bill which introduces a new offence of denial or gross trivialisation of 

crimes of genocide. The note provided in the General Scheme states that the 

introduction of this new offence is a “requirement under EU Council   framework   

decision   2008/913/JHA on   combating   certain   forms   and expressions  of  racism  

and  xenophobia  by  means  of  criminal  law”. However, it is noted that the relevant 

EU Framework requires Member States to take measures to ensure the following 

conduct is punishable: “publicly condoning, denying or grossly trivialising crimes of 

genocide, crimes against humanity and war crimes as defined in Articles 6, 7 and 8 of 

the Statute of the Inter-national Criminal Court, directed against a group of persons or 
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a member of such a group  defined  by  reference  to  race,  colour,  religion,  descent  

or  national  or  ethnic origin when the conduct is carried out in a manner likely to incite 

to violence or hatred against such a group or a member of such a group;” 

The submission from the Coalition Against Hate Crime noted that the key element of 

incitement to violence or hatred against a member of a protected group or a group is 

not present in this provision, substantially changing the nature of the offence. The 

submission also noted that the act of “condoning” was not included, and no reference 

to the Statute of the International Criminal Court (ICC) was included. It was 

recommended that this should be amended to reflect the EU Framework accurately.
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4. Impact of proposed legislation on Good Friday Agreement
Members and witnesses discussed the impact of the proposed legislation on the Good 

Friday Agreement and the disparity between what is proposed in the General Scheme 

and the existing legislation on hate crime in Northern Ireland, (‘The Criminal Justice 

(No. 2) (Northern Ireland) Order 2004 (the 2004 Order)’ and Part III of the Public Order 

(Northern Ireland) Order 1987 (the 1987 Order), which addresses the stirring up or 

incitement offences.)

Members emphasised the need to recognise the Good Friday Agreement when 

implementing this legislation and questioned the legal threshold that victims of hate 

crime in Northern Ireland would have in the Republic. 

In response, Dr. Taylor highlighted that section 6 of the Good Friday Agreement 

stipulates that there should be uniformity of protection on grounds of equality and 

human rights between the Republic and North of Ireland. He stated that legislation in 

the North, allows for proof based on dual tests of demonstration of hostility or proof of 

motivation, whereas the General Scheme as proposed only provides for proof of 

motivation. As a result, hate crime victims in the Republic would face a more 

challenging and higher legal threshold compared with victims in the North, and would 

be less likely to get full justice and he argued that this does not observe the substance 

of the Good Friday Agreement. 

He recommended that if the General Scheme included a demonstration test of 

hostility, this would ensure the provisions in this Bill would be similar to the provisions 

existing in Northern Irish legislation and allow equal protection for citizens of each 

jurisdiction.

Dr. Schweppe argued that in Northern Ireland the equivalent legislation contains no 

aggravated offences, which makes the proposed legislation in the Republic stronger 

as it contains aggravated offences. Northern Irish legislation possesses an aggravated 

sentencing provision and Dr. Schweppe argued that this has advantages for the 

individual charged as this would not go on their criminal record or have implications 

for their future employment opportunities.
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She recommended that if the legislation was amended that it should have a narrow 

model used in the aggravated offence and a broader model used in the sentencing 

provision and that this would align Irish legislation with that in Northern Ireland.
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She recommended that if the legislation was amended that it should have a narrow 

model used in the aggravated offence and a broader model used in the sentencing 
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5. Impact of hate crimes against disabled individuals
Witnesses spoke about the impact of hate crimes against disabled individuals.

Witnesses pointed out that in England and Wales the conviction rate for disability hate 

crimes is lower than that of other hate crimes. They stated that often, crimes against 

disabled individuals are seen as ‘senseless crimes’ or attacks against vulnerable

victims, rather than recognising the prejudice inherent in these crimes and correctly 

identifying them as being hate crimes.

They argued that this is due to how policy approaches disabled people, which views 

them in two ways; either as being vulnerable and requiring care and protection; or as 

being rights-bearing citizens. However, often the first view prevails which poses 

challenges in terms of recognising the hostility present in disability hate crimes. 

In addition, Dr. Taylor provided an example where a hate crime offence committed 

against disabled individuals was successfully convicted due to the use of a slur during 

the offence, which satisfied the demonstration of hostility test. This ensured that this 

crime received an enhanced penalty for the hate crime element. He stressed that, in 

such cases, the demonstration of hostility test can be crucial to secure convictions and 

a just outcome for victims. 

Other witnesses highlighted that evidence from the UK demonstrates that, even where 

a demonstration test is provided for under the legislation in England and Wales, it still 

proves difficult to achieve a conviction for disability hate crime. They recommended

the inclusion of the word ‘contempt’ in the definition of hate under Head 2, to allow for 

a broader framework to address instances of hate crime against disabled individuals.
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6. Effective implementation of hate crime legislation and how to 
encourage reporting of hate crime incidents

Members raised questions around how the proposed legislation will fit into the wider 

criminal justice system and how it will enable the Bill to achieve what it sets out to do 

in its provisions.

It was highlighted that the prejudice and racial bias that can be present in institutions 

and structures, and the difficulty of some members of the Travelling community with 

their relationship with members of An Garda Síochána (AGS) or with how they are 

perceived by some Garda members can hinder them from feeling comfortable when 

reporting a racial incident to the police.  

Members questioned what measures can be taken to ensure that minority groups will 

be more inclined to engage with AGS to report such crimes. Questions were raised 

surrounding any training or specialist hate crime units that may be needed within AGS 

or what structures will be in place to monitor the levels of satisfaction with the police 

when handling complaints. They suggested that racial awareness training may be 

beneficial, or that specialised members of the force may be designated to take official 

statements from members of the public when a hate crime offence was committed 

against them. Questions were also raised regarding the practical elements of 

members of a minority community reporting hate crime incidents and that, for example,

they may decide not to report a crime due to the fear that their migration status may 

come under scrutiny or be shared with another Department.  Members questioned 

whether any safety nets would be in place in such scenarios or whether a ‘firewall 

policy’ would be considered in the context of an individual’s migration status and the 

sharing of information.

Witnesses stated that a study from the Irish Network against Racism (INAR) 

demonstrates the significant level of hate speech and hate crime that is directed 

against members of the Roma and Travelling communities, and an EU Fundamental 

Rights Agency survey from 2020 demonstrated that Irish Travellers experienced the 

third highest rate of hate-motivated harassment of all countries surveyed.
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6. Effective implementation of hate crime legislation and how to 
encourage reporting of hate crime incidents

Members raised questions around how the proposed legislation will fit into the wider 
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in its provisions.
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be more inclined to engage with AGS to report such crimes. Questions were raised 

surrounding any training or specialist hate crime units that may be needed within AGS 

or what structures will be in place to monitor the levels of satisfaction with the police 

when handling complaints. They suggested that racial awareness training may be 
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against them. Questions were also raised regarding the practical elements of 

members of a minority community reporting hate crime incidents and that, for example,

they may decide not to report a crime due to the fear that their migration status may 

come under scrutiny or be shared with another Department.  Members questioned 

whether any safety nets would be in place in such scenarios or whether a ‘firewall 

policy’ would be considered in the context of an individual’s migration status and the 

sharing of information.

Witnesses stated that a study from the Irish Network against Racism (INAR) 

demonstrates the significant level of hate speech and hate crime that is directed 

against members of the Roma and Travelling communities, and an EU Fundamental 

Rights Agency survey from 2020 demonstrated that Irish Travellers experienced the 

third highest rate of hate-motivated harassment of all countries surveyed.

REPORT ON PRE-LEGISLATIVE SCRUTINY OF THE GENERAL SCHEME OF THE CRIMINAL JUSTICE 
(HATE CRIME) BILL 2021

Page 27 of 49

However, these surveys also demonstrated that hate crimes against Irish Travellers 

and Roma are under-reported, due to distrust of authorities and a lack of confidence 

by these communities that such complaints would be investigated or taken seriously.

Mr. Collins suggested that mechanisms should be advanced to make members of the 

Roma and Travelling communities feel confident in reporting incidents of hate crime 

or hate speech and feel reassured that their complaints will be fully and effectively 

investigated. It was also suggested that including a test of demonstration in the Bill, 

alongside a motivation test, may be essential in order to secure conviction in cases of 

incitement to hatred, which can otherwise be difficult to prove. 

Mr. Collins emphasised that freedom of speech bears obligations and does not entitle 

individuals to incite hatred or violence towards marginalised or disadvantaged 

communities. He stated that the Bill should ensure a balance between protecting the 

right to free speech, while ensuring, first and foremost, that its main aim is to protect 

marginalised communities that are most vulnerable to hate speech and crime. He 

recommended that the Bill that progresses should be victim-centred in its approach 

and ensure that it will give an effective legal remedy to those who are victims of hate 

speech and hate crime. 

Furthermore, witnesses emphasised that the legislation alone will not be enough to 

address the wider societal issues surrounding racism, prejudice, issues of institutional 

discrimination and the hesitancy of those from minority communities to report hate 

crimes. Rather, the legislation should be accompanied by additional special measures 

in order for it to effective and successfully implemented.

Witnesses welcomed the suggestion that training on hate crime and hate speech 

would be made available to all relevant professionals. They added that the need for 

additional training for these professionals, such as anti-racism and anti-discrimination 

training should also be assessed.

In addition, witnesses recommended that a public awareness campaign be launched 

to coincide with the publication of the legislation and to raise public awareness 
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surrounding the legislation. They emphasised that this campaign should target those 

within protected categories and the campaign should be made accessible to these 

groups through translations into relevant languages or through an accessible format 

being devised to cater for who may have literacy issues. 

It was also suggested that a national equality strategy be launched, which would take 

a ‘whole of society approach’ and focus on raising awareness, training, monitoring, 

reporting and ensuring that staff structures reflect the diversity of the communities they 

serve. Witnesses highlighted the forthcoming National Action Plan against Racism and 

stated that this Plan will complement this legislation. 

In response to questions surrounding protections for those who fear their migration 

status may be shared if they report a hate crime, representatives from the Department 

of Justice stated that such protections are not currently included in the General 

Scheme. However, they stated that this can be considered during the drafting process 

and this may also be included in the National Plan against Racism.

Further questions were posed regarding the availability of statistics, in an Irish context, 

where criminal complaints which had a racial element were lodged by members of the 

Travelling community, but where these complaints did not proceed to prosecution or 

conviction, perhaps due to inherent bias in these systems.

It was highlighted that the UK appears to produce more easily accessible data in terms 

of analysing complaints and prosecutions by age, gender and other similar categories

and it was questioned whether AGS or the Central Statistics Office (CSO) would 

maintain similar statistics. 

In response, witnesses commented that they were not aware of such data being 

available. On data collection in general, witnesses recommended that data on the 

incidence and impacts of hate crime and hate speech in Ireland be collected. This data 

should be used to assist in setting targets around the reduction of hate crime incidents 

and to monitor the effectiveness of the legislation as it is rolled out. Stakeholders 
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surrounding the legislation. They emphasised that this campaign should target those 

within protected categories and the campaign should be made accessible to these 

groups through translations into relevant languages or through an accessible format 

being devised to cater for who may have literacy issues. 

It was also suggested that a national equality strategy be launched, which would take 

a ‘whole of society approach’ and focus on raising awareness, training, monitoring, 

reporting and ensuring that staff structures reflect the diversity of the communities they 

serve. Witnesses highlighted the forthcoming National Action Plan against Racism and 

stated that this Plan will complement this legislation. 

In response to questions surrounding protections for those who fear their migration 

status may be shared if they report a hate crime, representatives from the Department 

of Justice stated that such protections are not currently included in the General 

Scheme. However, they stated that this can be considered during the drafting process 

and this may also be included in the National Plan against Racism.

Further questions were posed regarding the availability of statistics, in an Irish context, 

where criminal complaints which had a racial element were lodged by members of the 

Travelling community, but where these complaints did not proceed to prosecution or 

conviction, perhaps due to inherent bias in these systems.

It was highlighted that the UK appears to produce more easily accessible data in terms 

of analysing complaints and prosecutions by age, gender and other similar categories

and it was questioned whether AGS or the Central Statistics Office (CSO) would 

maintain similar statistics. 

In response, witnesses commented that they were not aware of such data being 

available. On data collection in general, witnesses recommended that data on the 

incidence and impacts of hate crime and hate speech in Ireland be collected. This data 

should be used to assist in setting targets around the reduction of hate crime incidents 

and to monitor the effectiveness of the legislation as it is rolled out. Stakeholders 
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emphasised that the Bill should focus on achieving a clear reduction in the number of

hate crime incidents rather than the number of convictions for hate crime incidents.



Tuarascáil maidir leis an nGrinnscrúdú Réamhreachtach ar Scéim Ghinearálta an Bhille um Cheartas Coiriúil 
(Coireacht Fuatha), 2021

Page 30 of 49

TUARASCÁIL MAIDIR LEIS AN NGRINNSCRÚDÚ RÉAMHREACHTACH AR SCÉIM GHINEARÁLTA AN 
BHILLE UM CHEARTAS COIRIÚIL (COIREACHT FUATHA), 2021 

Page 30 of 49

CHAPTER 3 - Summary of Submissions 

This note summarises the key issues raised in the submissions received. 

The Committee received submissions from the following Stakeholders. 

➢ Dr. Seamus Taylor

➢ BeLong To

➢ Nasc

➢ Department of Justice

➢ Pavee Point

➢ Irish Council for Civil Liberties (ICCL)

➢ Dr Jennifer Schweppe and Dr. Amanda Haynes, European Centre for the Study 

of Hate

This briefing will focus on key issues identified in the submissions by 

➢ Dr. Seamus Taylor

➢ Dr Jennifer Schweppe and Dr. Amanda Haynes, European Centre for the Study 

of Hate

➢ Nasc

➢ Pavee Point

The General Scheme of the Criminal Justice (Hate Crime) Bill 2021 is intended to 

replace the Incitement to Hatred Act, 1989 and is split into two parts: Part 1, Incitement 

to Hatred and Part 2, Hate Crime.

Among their concerns with the General Scheme were that the defences to a 

prosecution for Incitement to Hatred under Head 5(5) were overly broad; that the 

legislation should protect those who are targeted based on a ‘real or presumed’ 

association with members of a protected group, regardless of whether or not this 

presumption is accurate; and that additional measures, such as a public awareness 

campaign and a National Action Plan Against Hate Crime should be introduced 

alongside the proposed legislation to assist with its effective implementation. 
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The General Scheme of the Criminal Justice (Hate Crime) Bill 2021 is intended to 

replace the Incitement to Hatred Act, 1989 and is split into two parts: Part 1, Incitement 

to Hatred and Part 2, Hate Crime.

Among their concerns with the General Scheme were that the defences to a 

prosecution for Incitement to Hatred under Head 5(5) were overly broad; that the 

legislation should protect those who are targeted based on a ‘real or presumed’ 

association with members of a protected group, regardless of whether or not this 

presumption is accurate; and that additional measures, such as a public awareness 

campaign and a National Action Plan Against Hate Crime should be introduced 

alongside the proposed legislation to assist with its effective implementation. 
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1. Interpretation (Head 2) 
Stakeholders made several comments in relation to Head 2.

Dr. Taylor recommended that the following concepts be included in the definition of 

hated: ill-will, contempt and prejudice and hostility. He recommended that the term 

unlawful discrimination should be added to the list of defined terms and be defined for 

the purposes of this proposed Bill. Stakeholders recommended that the use of terms 

such as “of a magnitude”, “significant” and “several” should be avoided, to ensure the 

legal threshold stipulated in the definition of hatred will not restrict the proportionate 

application of the proposed hate crime legislation. 

Stakeholders pointed out that the current definition of hatred in Head 2 is very broad 

and is unclear to the public, prosecutors and judiciary. They recommended that a clear 

justification for choosing the definition of hatred in Head 2 should be provided. It was 

also highlighted that the current definition does not reflect international standards and 

should be in line with those used by the European Commission Against Racism and 

Intolerance and the UN Special Rapporteur. 

Stakeholders recommended that the title of the proposed Bill be amended to be called 

the Criminal Justice (Incitement to Hatred and Hate Crime) Act, 2021, to ensure that 

it is clear that the legislation will include both incitement to hatred and hate crimes. 

Submissions welcomed the definition of ‘protected characteristics’ and the inclusion of 

‘gender expression or identity’. It was recommended that the term ‘ethnicity’ be used 

over ‘ethnic origin’, or that the term ‘ethnic or national origin’ should include the phrase 

‘ethno-national identity’ and specify the inclusion of members of the Traveller 

community. Dr. Schweppe and Dr. Haynes recommended that the term ‘race’ should 

be more specifically defined as ‘including those grounds upon which individuals are 

attacked on the basis of their racialised identity’ and could also include citizenship and 

place of origin.

It was recommended that the Government should provide the explicit framework 

demonstrating its reasoning for selecting its ‘protected characteristics’. Once this 

framework is published, consideration should also be given to including other 

characteristics, as it was cautioned that relying heavily on data alone as a means to 
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justify the inclusion of a particular group as protected may not be reliable due to the 

lack of systematically collected data. 

In addition, stakeholders highlighted that Head 2 should define protected 

characteristics as including actual or ‘presumed’ association with members of a 

protected group, as presumed by the offender. The legislation should protect those 

who are explicitly targeted on the basis that they are perceived as a member/or 

associated with a protected group, whether or not this presumption is accurate, as 

hate crimes are defined by the perception of the offender, who decides to act on the 

basis of their prejudice, bias or hostility against a victim’s identity. 
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justify the inclusion of a particular group as protected may not be reliable due to the 

lack of systematically collected data. 

In addition, stakeholders highlighted that Head 2 should define protected 

characteristics as including actual or ‘presumed’ association with members of a 

protected group, as presumed by the offender. The legislation should protect those 

who are explicitly targeted on the basis that they are perceived as a member/or 

associated with a protected group, whether or not this presumption is accurate, as 

hate crimes are defined by the perception of the offender, who decides to act on the 

basis of their prejudice, bias or hostility against a victim’s identity. 

REPORT ON PRE-LEGISLATIVE SCRUTINY OF THE GENERAL SCHEME OF THE CRIMINAL JUSTICE 
(HATE CRIME) BILL 2021

Page 33 of 49

2. Part 1 – Incitement to Hatred. (Head 3)
Stakeholders welcomed several of the paragraphs under Head 3. They highlighted, 

however, several of their concerns with Head 3(5), which provides for defences to a 

prosecution for Incitement to Hatred. The defences in this Scheme are broader than 

its predecessor legislation, the Prohibition of Incitement to Hatred Act, 1989 and

introduces new defences for “reasonable and genuine contribution to literary, artistic, 

political, scientific or academic discourse” which apply to the distribution of inciting 

material.

Stakeholders highlighted that the extension of these defences may be overly broad 

and may lead to the legislation being unworkable in practice. It was highlighted that, 

for example, excluding political discourse from incitement provisions could allow any 

political speech referencing migration or borders to be exempt from these provisions, 

and that this is particularly worrying in terms of the increasing populist tactic of using 

inflammatory and inciting speech to stir up racism against a minority group. In addition, 

it was questioned how such ‘reasonable’ and ‘genuine’ contributions are to be 

assessed in this defence, and whether it is proposed for there to be accompanying 

standards/guidance for the judiciary when ascertaining whether such discourse is 

‘reasonable’ or ‘genuine’.

It was recommended that the inclusion of each defence should be justified and clear 

guidance should be provided in the legislation as to how these defences may be 

construed, as they are not defined clearly enough in the current General Scheme. In 

addition, it was suggested that consideration be given to the scope of the defences in 

the previous Prohibition of Incitement to Hatred Act, 1989 which provided for a much 

more limited and more appropriate range of defences.

Additional comments by stakeholders regarding Head 3 include the following: 

• Pavee Point highlighted that under Head 3(1) both the “real or perceived” 

association with a protected characteristic should be covered under this 

subhead, so that the onus is not on the victim to prove membership of a 

protected group.
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• They welcomed that this subhead includes the phrase communications “by any 

means” as this ensures that online hate speech is covered under the law, which 

is particularly relevant for members of the Travelling and Roma community who 

are often targeted with online hate speech. 

• Dr Schweppe and Dr. Haynes stated they do not believe that there should not 

be significant numbers of prosecutions under legislation of this type. They 

stated that the Scheme may go too far in broadening the scope of the provisions 

in this legislation beyond those set out in the Prohibition of Incitement to Hatred 

Act 1989 and recommend that consideration be given to the human rights 

principles when criminalising speech. 

• In addition, they believe the standard burden of proof should apply to 

prosecutions under the General Scheme under Head 3(6). 

• Dr. Taylor welcomed the proposed incorporation of a test of recklessness under 

this Head, which would apply in situations where an offender is reckless 

regarding the likely impact of their behaviour in terms of incitement.
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means” as this ensures that online hate speech is covered under the law, which 

is particularly relevant for members of the Travelling and Roma community who 

are often targeted with online hate speech. 

• Dr Schweppe and Dr. Haynes stated they do not believe that there should not 

be significant numbers of prosecutions under legislation of this type. They 

stated that the Scheme may go too far in broadening the scope of the provisions 

in this legislation beyond those set out in the Prohibition of Incitement to Hatred 

Act 1989 and recommend that consideration be given to the human rights 

principles when criminalising speech. 

• In addition, they believe the standard burden of proof should apply to 

prosecutions under the General Scheme under Head 3(6). 
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this Head, which would apply in situations where an offender is reckless 

regarding the likely impact of their behaviour in terms of incitement.
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3. Heads 4-6
Several submissions referred to Heads 4-6, which create twelve new aggravated 

offences, and amend the Non-Fatal Offences Against the Person Act 1997, the 

Criminal Damage Act, 1991 and the Criminal Justice (Public Order) Act, 1994

respectively.

Stakeholders welcomed the utilisation of an aggravated offences model in the Scheme 

and stated that they would like to see the rationale behind choosing the twelve 

aggravated offences. It was argued that that the legislation could broaden the current 

list of aggravated offences and could acknowledge the differences in how 

discrimination manifests for all protected groups, e.g., people with disabilities, who 

experience higher incidences of theft or fraud. It was pointed out that crimes of sexual 

offences are excluded from this list and it was suggested that the inclusion of 

theft/burglary and sexual crimes as named offences could be considered.

While the current list of aggravated offences was developed based on a consultation 

held by the Department of Justice, stakeholders believe a future consultation should 

widen its scope to focus on both hate speech and hate crime and to ensure that 

individuals and groups associated with the protected characteristics are included to 

provide guidance on which aggravated offences they would include. 

Nasc also highlighted their concern with the use of a ‘motivation’ test under these 

Heads to determine whether a hate crime has been committed, as they highlighted 

that this would require it to be proven beyond a reasonable doubt that a perpetrator 

was at least partly motivated by prejudice when committing the act. They stated their 

preference for a ‘demonstration’ test to be used, which would consist of proof that the 

offender expressed hostility, e.g. through use of a racist, ableist, homophobic etc slur 

during the commission of the offence, or by proof of motive, as this test recognises 

that harm that occurs to the victim when the victim experiences the offence as a ‘hate 

crime’.

However, Dr. Schweppe and Dr. Haynes argued against using a demonstration test in 

the context of aggravated offences and prefer the current approach in the General 

Scheme of using only a motivation model in prosecuting these offences. They believe 
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this aligns better with the principles of minimal criminalisation and provides a better 

balance between addressing the hate element of crimes while also taking into account 

the stigmatising impact of a conviction for hate crime for an individual.

They also recommended that there should be consistency in the increase of the 

maximum penalty for the aggravated version of offences when compared to the 

standard offence.

As mentioned in Head 3, stakeholders also believe that it is important for these Heads 

to include protections for those who experience offences aggravated by prejudice due 

to a ‘real or perceived association’ with a protected characteristic so that the 

responsibility is not on these victims to prove their membership of this group. 

Stakeholders welcomed the provision under these Heads for an ‘alternative verdict’, 

which allows a jury to find an individual guilty of the ordinary form of the offence, if they 

find that the ‘aggravation’ aspect of an offence has not been proven. They stated that 

these should be available for all aggravated offences, e.g. for the offence of entering 

building with intent to commit an offence, aggravated by prejudice. 

Under Heads 4, 5 and 6 respectively, Dr. Taylor recommended that the aggravated 

versions of these offences be amended as follows: 

➢ Head 4: Assault aggravated by prejudice, hostility, detestation, ill-will or 

contempt. 

➢ Head 5: Damaging property aggravated by prejudice, hostility, detestation, 

contempt or ill-will. 

➢ Head 6: That the aggravated versions of these public order offences go beyond 

prejudice to also include hostility and possibly ill-will, contempt or detestation.
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4. Determining whether an offence was motivated by prejudice (Head 8)
Some stakeholders welcomed the inclusion of Head 8 while others raised their 

concerns with the manner in which the Head is currently phrased. 

Dr Taylor outlined his concerns with Head 8 which pertain to the list of 8 ‘bias 

indicators’ or factors that could be considered to discern whether an offence was 

motivated by prejudice or not. Among the problems he identified with these bias 

indicators are that this list is not inclusive of bias indicators across the range of 

protected characteristics; that hate crime cases may need the presence of one such 

indicator alongside a base criminal offence to successfully prosecute a hate crime 

case; and that these indicators are mistakenly being conflated with ‘facts’ in the 

Scheme as currently proposed.

Several stakeholders recommended that, similar to section 28 of the English and 

Welsh Crime and Disorder Act 1998, the General Scheme should include dual tests 

as legal test of proof for hate crime offences, with one being a test of hostile motivation 

and the other being a demonstration of hostility at the time of offending. This 

demonstration test would involve a base criminal offence being committed which 

would be accompanied by actions, such as hostile slurs at the time of the offending. 

Dr. Taylor believes that this ‘demonstration test’ provides the most realistic way of 

addressing hate crime offences as it can place hostility beyond reasonable doubt, 

which is what is required in criminal court to secure a conviction. He highlighted that 

evidence from these jurisdictions demonstrates that the conviction rate for hate crime 

and the guilty plea rate for hate crimes is at a similar level to that of normal crimes, 

and that hate crime has been successfully embedded and routinised in terms of wider 

crime. In the absence of a demonstration test within the General Scheme he argued 

that it risks the proposed Bill being ineffective.

He also pointed out that targeted crimes involving disabled people are often 

categorised as ‘senseless crimes’ and the bias and hostility in selecting these victims 

goes unacknowledged. In turn, he stated that the conviction rate for disability hate 

crime in England and Wales is 12% behind that of other crimes. He argued that 

vulnerability targeting of disabled victims should be recognised and investigated as a 
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potential bias indicator for hate crimes. Dr. Taylor recommended that the legal test of 

proof in cases of disability hate crime should involve a triple test including proof of 

motivation, demonstration of hostility or prejudice or contempt at or around the time of 

offending and discriminatory selection of a victim by reason of their disability.

 

Pavee Point stated their belief that the 8 bias indicators listed in the Scheme would be 

more suitable within a good practice guide. This guide would accompany the proposed 

legislation and would be circulated to the judiciary, Gardaí and relevant NGOs.

Dr. Schweppe and Dr. Haynes highlighted that the inclusion of the listed bias indicators 

is unusual and is not seem in comparable international legislation. They argued that 

such lists are rarely all-inclusive and may exclude some important elements and thus 

they recommend the deletion of this Head.

They welcomed the statement within this Head that it will not be necessary to 

demonstrate that prejudice was the only or principal motivation for the offence when 

ascertaining motivation by prejudice under this proposed legislation and recommend 

that this statement is included elsewhere in the Scheme for legislative clarity. 

NASC also welcomed this statement and welcomed the inclusion of Head 8 within the 

proposed legislation. 
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5. Implementation Measures 
In their submissions, stakeholders highlighted that they believe external measures are 

essential in order to assist the implementation of this legislation and make individuals 

aware of their rights under this legislation. They made several suggestions as to the 

special measures required to assist the implementation of Hate Crime legislation,

which include:

➢ A National Action Plan Against Hate Crime: A National Action Plan against 

Hate Crime should be developed and could be used as a platform to introduce 

some of these special measures.

➢ Guidelines: These should be published regarding the investigation and 

prosecution of hate crime, and on working with victims, witnesses or offenders 

in a case involving a hate element. 

➢ Annual targets: Annual targets should be agreed and monitored to reduce the 

number of race hate crimes against protected groups, including members of the 

Traveller and Roma communities.

➢ Public Awareness Campaign: Introducing such a campaign alongside the 

legislation is essential to ensure the public understands the legislation, feels 

confident to report crimes under this legislation and sends a message of the 

seriousness of the State to protect those targeted with prejudice.

➢ Disaggregated data: Mechanisms should be developed to gather and publish 

disaggregated data regarding the prosecution and sentencing of hate crimes, 

in line with human rights standards.

➢ Anti-bias and anti-racism training: Regular anti-bias training should be 

carried out across all criminal justice institutions and anti-racism education and 

training should be provided for An Garda Síochána to address anti-Traveller

and Roma racism and discrimination.

➢ Restorative Justice: It was highlighted that restorative justice should be 

recognised as a key means of addressing hate crimes as and that it can be an 

effective tool to address offences or even prevent future offences, by 

addressing prejudice and repairing the damage of a hate crime.
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6. Additional Points
In addition to the above key issues, some stakeholders indicated specific interest in

certain areas, as follows:

• General provision where a scheduled offence is aggravated by prejudice 
(Head 7)

Dr. Schweppe and Dr. Haynes made the following recommendations for Head 7: 

➢ The general standard of proof in sentencing matters should apply regarding 

aggravated sentencing provisions.

➢ The aggravated sentencing provision should apply to all offences.

➢ A standard burden of proof should apply in the context of aggravated 

sentencing provisions.

➢ As per current practice, the fact that a sentence was aggravated should not 

appear on an individual’s criminal record.

➢ Consideration should be given to expanding the scope of the hate element 

beyond a requirement to prove a crime was motivated by hate. Where a hate 

element is demonstrated during the course of the offence, this should be 

considered an aggravating factor at sentencing.

• Denial or gross trivialisation of crimes of genocide (Head 9)
Stakeholders welcomed the inclusion of Head 9 within the Bill and recommended that 

it be amended in order to be consistent with the text of EU Council Framework decision 

2008/913/JHA.

Other recommendations suggested that this Head should be included in Part 1 of the 

Bill; and that, in accordance with the European Commission Against Racism and 

Intolerance (ECRI) recommendation in Ireland’s 2019 ECRI report, that this offence 

should be extended to include the public denial, trivialisation, justification or condoning 

of crimes of genocide, crimes against humanity or war crimes. 
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• Impact of legislation on Good Friday Agreement 1998
Dr. Taylor and Pavee Point highlighted that if this legislation is enacted as proposed, 

there will be a higher threshold for victims of Hate Crime in the Republic of Ireland 

than in Northern Ireland. They pointed out that this may not be keeping with the Good 

Friday Agreement, which guarantees congruence of protection on the grounds of 

equality and human rights in both jurisdictions and urged an all-island approach be 

taken to hate speech and hate crime to ensure there are equal protections in the North 

and South.

• Narrow and cautious approach to legislating against hate
Dr. Schweppe and Dr. Haynes recommended that a cautious approach be taken 

towards legislating against hate, as they noted that it is easier to expand the scope 

and protections of the legislation in future amendments, but harder to contract of 

remove protections after it is enacted, due to the negative impression this may give 

that society now tolerates hate crime. They also urge legislators to be cognizant of the 

stigma that is attached to a conviction for a hate crime offence.

Adopting a narrower approach to the legislation will encourage public support and 

awareness of the legislation, will align with principles of minimal criminalisation and 

will be less likely to lend itself to over-criminalisation of members of minority 

communities. They also recommended that a legislative review of the proposed Bill be 

carried out after 5 years.
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APPENDICES 

APPENDIX 1- ORDERS OF REFERENCE OF THE COMMITTEE 
 

Standing Orders 94, 95 and 96 ‒ scope of activity and powers of 
Select Committees and functions of Departmental Select Committees  
 
Scope and context of activities of Select Committees. 
  

94.(1) The Dáil may appoint a Select Committee to consider and, if so permitted, 

to take evidence upon any Bill, Estimate or matter, and to report its opinion for 

the information and assistance of the Dáil. Such motion shall specifically state the 

orders of reference of the Committee, define the powers devolved upon it, fix the 
number of members to serve on it, state the quorum, and may appoint a date 

upon which the Committee shall report back to the Dáil. 

  

(2) It shall be an instruction to each Select Committee that— 

 
(a)it may only consider such matters, engage in such activities, exercise 

such powers and discharge such functions as are specifically authorised 

under its orders of reference and under Standing Orders; 

 

(b) such matters, activities, powers and functions shall be relevant to, and 

shall arise only in the context of, the preparation of a report to the Dáil;  
 

(c) it shall not consider any matter which is being considered, or of which 

notice has been given of a proposal to consider, by the Joint Committee on 

Public Petitions in the exercise of its functions under Standing Order 

125(1)4; and  
 

(d) it shall refrain from inquiring into in public session or publishing 

confidential information regarding any matter if so requested, for stated 

reasons given in writing, by—  

(i) a member of the Government or a Minister of State, or  
 

(ii) the principal office-holder of a State body within the responsibility 

of a Government Department or  

 

(iii) the principal office-holder of a non-State body which is partly 
funded by the State, 

  

Provided that the Committee may appeal any such request made to the Ceann 

Comhairle, whose decision shall be final. 

  

(3) It shall be an instruction to all Select Committees to which Bills are referred 
that they shall ensure that not more than two Select Committees shall meet to 

 
4 Retained pending review of the Joint Committee on Public Petitions 
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4 Retained pending review of the Joint Committee on Public Petitions 
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consider a Bill on any given day, unless the Dáil, after due notice to the Business 
Committee by a Chairman of one of the Select Committees concerned, waives this 

instruction.  
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Functions of Departmental Select Committees.  
 
95. (1) The Dáil may appoint a Departmental Select Committee to consider and, 

unless otherwise provided for in these Standing Orders or by order, to report to 

the Dáil on any matter relating to— 

 

(a) legislation, policy, governance, expenditure and administration of―  
 

(i) a Government Department, and 

 

(ii) State bodies within the responsibility of such Department, and  

 
(b) the performance of a non-State body in relation to an agreement for 

the provision of services that it has entered into with any such Government 

Department or State body. 

 

(2) A Select Committee appointed pursuant to this Standing Order shall also 
consider such other matters which― 

 

(a) stand referred to the Committee by virtue of these Standing Orders or 

statute law, or 

 
(b) shall be referred to the Committee by order of the Dáil.  

 

(3) The principal purpose of Committee consideration of matters of policy, 

governance, expenditure and administration under paragraph (1) shall be―  
 

(a) for the accountability of the relevant Minister or Minister of State, and 
  

(b) to assess the performance of the relevant Government Department or 

of a State body within the responsibility of the relevant Department, in 

delivering public services while achieving intended outcomes, including 

value for money. 
 

(4) A Select Committee appointed pursuant to this Standing Order shall not 

consider any matter relating to accounts audited by, or reports of, the Comptroller 

and Auditor General unless the Committee of Public Accounts― 

 
(a) consents to such consideration, or  

 

(b) has reported on such accounts or reports. 

 

(5) A Select Committee appointed pursuant to this Standing Order may be joined 

with a Select Committee appointed by Seanad Éireann to be and act as a Joint 
Committee for the purposes of paragraph (1) and such other purposes as may be 

specified in these Standing Orders or by order of the Dáil: provided that the Joint 

Committee shall not consider― 

  

(a) the Committee Stage of a Bill, 
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(b)Estimates for Public Services, or

(c) a proposal contained in a motion for the approval of an international

agreement involving a charge upon public funds referred to the

Committee by order of the Dáil.

(6) Any report that the Joint Committee proposes to make shall, on adoption by
the Joint Committee, be made to both Houses of the Oireachtas.

(7) The Chairman of the Select Committee appointed pursuant to this Standing

Order shall also be Chairman of the Joint Committee.

(8) Where a Select Committee proposes to consider―

(a)EU draft legislative acts standing referred to the Select Committee under

Standing Order 133, including the compliance of such acts with the

principle of subsidiarity,

(b)other proposals for EU legislation and related policy issues, including

programmes and guidelines prepared by the European Commission as a

basis of possible legislative action,

(c) non-legislative documents published by any EU institution in relation to

EU policy matters, or

(d)matters listed for consideration on the agenda for meetings of the

relevant Council (of Ministers) of the European Union and the outcome

of such meetings, the following may be notified accordingly and shall
have the right to attend and take part in such consideration without

having a right to move motions or amendments or the right to vote:

(i) members of the European Parliament elected from constituencies

in Ireland,

(ii) members of the Irish delegation to the Parliamentary Assembly

of the Council of Europe, and

(iii) at the invitation of the Committee, other members of the
European Parliament.

(9) A Select Committee appointed pursuant to this Standing Order may, in respect

of any Ombudsman charged with oversight of public services within the policy

remit of the relevant Department consider—

(a) such motions relating to the appointment of an Ombudsman as may be

referred to the Committee, and

(b) such Ombudsman reports laid before either or both Houses of the

Oireachtas as the Committee may select: Provided that the provisions of
Standing Order 130 apply where the Select Committee has not considered
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the Ombudsman report, or a portion or portions thereof, within two months 
(excluding Christmas, Easter or summer recess periods) of the report being 

laid before either or both Houses of the Oireachtas.5

5 Retained pending review of the Joint Committee on Public Petitions.
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the Ombudsman report, or a portion or portions thereof, within two months 
(excluding Christmas, Easter or summer recess periods) of the report being 

laid before either or both Houses of the Oireachtas.5

5 Retained pending review of the Joint Committee on Public Petitions.

REPORT ON PRE-LEGISLATIVE SCRUTINY OF THE GENERAL SCHEME OF THE CRIMINAL JUSTICE 
(HATE CRIME) BILL 2021

Page 47 of 49

Powers of Select Committees. 

96. Unless the Dáil shall otherwise order, a Committee appointed pursuant to

these Standing Orders shall have the following powers:

(1) power to invite and receive oral and written evidence and to print and publish

from time to time―

(a) minutes of such evidence as was heard in public, and

(b) such evidence in writing as the Committee thinks fit;

(2) power to appoint sub-Committees and to refer to such sub-Committees any

matter comprehended by its orders of reference and to delegate any of its powers

to such sub-Committees, including power to report directly to the Dáil;

(3) power to draft recommendations for legislative change and for new legislation;

(4) in relation to any statutory instrument, including those laid or laid in draft

before either or both Houses of the Oireachtas, power to―

(a) require any Government Department or other instrument-making
authority concerned to―

(i) submit a memorandum to the Select Committee explaining the

statutory 

Instrument, or 

(ii) attend a meeting of the Select Committee to explain any such

statutory instrument: Provided that the authority concerned may

decline to attend for reasons given in writing to the Select

Committee, which may report thereon to the Dáil,

and 

(b) recommend, where it considers that such action is warranted, that the

instrument should be annulled or amended;

(5) power to require that a member of the Government or Minister of State shall
attend before the Select Committee to discuss―

(a) policy, or

(b) proposed primary or secondary legislation (prior to such legislation

being published),

for which he or she is officially responsible: Provided that a member of the 

Government or Minister of State may decline to attend for stated reasons given in 

writing to the Select Committee, which may report thereon to the Dáil: and 

provided further that a member of the Government or Minister of State may 
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request to attend a meeting of the Select Committee to enable him or her to 
discuss such policy or proposed legislation;  

 

(6) power to require that a member of the Government or Minister of State shall 

attend before the Select Committee and provide, in private session if so requested 

by the attendee, oral briefings in advance of meetings of the relevant EC Council 

(of Ministers) of the European Union to enable the Select Committee to make 
known its views: Provided that the Committee may also require such attendance 

following such meetings;  

 

(7) power to require that the Chairperson designate of a body or agency under 

the aegis of a Department shall, prior to his or her appointment, attend before the 
Select Committee to discuss his or her strategic priorities for the role;  

 

(8) power to require that a member of the Government or Minister of State who 

is officially  

 
responsible for the implementation of an Act shall attend before a Select 

Committee in relation to the consideration of a report under Standing Order 197; 
 

(9) subject to any constraints otherwise prescribed by law, power to require that 

principal office-holders of a―  
 

(a) State body within the responsibility of a Government Department or  

 

(b) non-State body which is partly funded by the State,  

shall attend meetings of the Select Committee, as appropriate, to discuss 

issues for which they are officially responsible: Provided that such an office-
holder may decline to attend for stated reasons given in writing to the Select 

Committee, which may report thereon to the Dáil;  

and 

 

(10) power to―  
 

(a) engage the services of persons with specialist or technical knowledge, 

to assist it or any of its sub-Committees in considering particular matters; 

and  

 
(b) undertake travel;  

 

Provided that the powers under this paragraph are subject to such 

recommendations as may be made by the Working Group of Committee Chairmen 

under Standing Order 120(4)(a).’ 
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APPENDIX 2 - LIST OF STAKEHOLDERS AND SUBMISSIONS
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Mr. Alan Guidon 
Principal Clerk 
Oireachtas Justice Committee 
Leinster House 
Kildare Street 
Dublin 2 

5th August 2021 
 
Re Submission on the General Scheme of the Criminal Justice (Hate Crime) Bill, 2021 
 
Dear Alan Guidon, 
 
I write further to your recent letter inviting me to make a submission to the Oireachtas Justice 
Committee on the General Scheme of the Criminal Justice Bill (Hate Crime) 2021, which follows on my 
earlier communication with the chairperson, Deputy Lawless. 

I welcome this opportunity and in principle, this is a very welcome development and there is much 
substance in this bill to be welcomed.  

I am attaching here a submission to the Oireachtas Justice Committee, setting out my comments and 
advice in relation to the Heads of this Bill. As you will see from the attached, my comments pertain in 
the main, but not exclusively to Head 8 of the General Scheme of the Bill. 

The submission is grounded in and informed by my experience and expertise in the areas of criminal 
justice, policy, practice and research over many years. I led on Hate Crime policy for the Crown 
Prosecution Service in England and Wales from 2004 to 2009. Further details are set out in the 
submission and a copy of my summary CV is attached.  

I trust that the Justice Committee will have an opportunity to consider this submission and 
furthermore I would welcome the opportunity to make an oral submission to the committee should 
the committee be minded to invite me to do so. I very much look forward to the opportunity to 
engage further with you and committee members on this important legislative development and I can 
be contacted at seamus.taylor@mu.ie or on 087 2158955. 

On a related matter, the Justice Committee may wish to note that I also chair the Management Board 
of the Irish Penal Reform Trust and I come to this topic with a commitment to a proportionate legal 
response that delivers justice for victims, defendants and wider society. 

 
Kind Regards, 
 
 
Dr Séamus Taylor,  
Head of Department of Applied Social Studies, Maynooth University 
 
 
Encl 

(i) Submission to the Oireachtas Justice Committee 
(ii) Summary CV 

HCB_01

mailto:seamus.taylor@mu.ie
mailto:seamus.taylor@mu.ie


Ollscoil Mhá Nuad 

Maynooth University 

An Roinn Staidéar Sóisialta Feidhmeach 

Department of Applied Social Studies 

 

 

Page 1 of 6 

 

 

      

Submission in Relation to the General Scheme of the 
Criminal Justice (Hate Crime) Bill, 2021 

By Dr Séamus Taylor, Head of Applied Social Studies, Maynooth University 

This submission which follows addresses each head of the General Scheme of the Bill in sequential order, as 
requested. This submission is grounded in and informed by the following experience and expertise. I work 
at Maynooth University where I am Head of the Department of Applied Social Studies. Prior to joining 
Maynooth University in 2009 I worked in London for 25 years in the areas of equality and diversity and in 
the criminal justice system (DPP’s Office). I was Director of Equality and Diversity at the Crown Prosecution 
Service (for England and Wales) from 2004-2009. I was the senior civil servant responsible for the 
development of prosecution policy on all strands of Hate Crime and on Violence against Women, and a 
Board member of the Crown Prosecution Service. I was also responsible for engaging diverse communities 
in policy making on Hate Crime. Prior to 2004, I was Director of Strategy at the statutory Commission for 
Racial Equality and led the legal policy response to the Stephen Lawrence inquiry which placed both racially 
aggravated crime and the public sector duty to promote equality on the policy agenda. I retain involvement 
in the hate crime policy and practice domain in England and Wales. I serve as independent chair of the CPS 
London Hate Crime Scrutiny Panel, which meets quarterly, where a panel of community members, assisted 
by an independent legal advisor, scrutinise performance on completed hate crime cases leading to 
recommendations for improved performance and working together with police, prosecutors and judiciary. I 
have also served on the Independent Advisory Group for the Windrush Review, which reported to the 
Home Secretary in Britain last year on the treatment of the Windrush generation of migrants in Britain. 
Since returning to Ireland, I completed a PhD on Disability Hate Crime in England and Wales. I was 
previously awarded a CBE in Britain (2010) for work in addressing equality within the legal system in Britain.  

 

Head 1 – Preliminary and General 

I have no comments on Head 1 of the Bill. 

 

Head 2 – Interpretation 

The General Scheme of the Bill, definition of the word hatred. I have a number of specific comments 
regarding the definition as proposed: 

(1) I recommend inserting the word contempt here in order to be able to better address some of the 
hostility demonstrated towards disabled people. 

(2) I would add prejudice to the list of meanings of hatred here. You use the term prejudice later 
throughout the list of aggravated offences, e.g., “assault causing harm, aggravated by prejudice”, 
yet the term prejudice is omitted from Head 2. This is a significant omission. 

(3) I would delete the phrase “of a magnitude” from the definition of hatred. I would leave the text to 
read “likely to lead to harm…”. It is not needed and sets an ambiguous legal threshold for deciding 
the magnitude to be involved. 
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(4) The definition refers to “unlawful discrimination”. If you use this term, you should define 
discrimination for the purposes of this Bill. 

(5) Following the definition of hatred, there are helpful definitions of key terms. I would recommend 
that the term unlawful discrimination be added to the list of defined terms. I would also 
recommend that contempt and prejudice be added to the list of defined terms of incitement. 

 

Head 3 – Incitement to Hatred 

I have no comments on Head 3 of the Bill beyond stating that I commend the Government’s earlier 
proposal to introduce a test of recklessness into the legislation which can deal with these situations 
where an offender is reckless as to the likely impact of their behaviour in terms of incitement. 

 

Head 4 - Amendment of the Non-Fatal Offences Against the Person Act 1997 

In Head 4, there are 7 criminal law offences tested, ranging from assault aggravated by prejudice, through 
to endangerment aggravated by prejudice. There are 7 proposed amendments to the Non-Fatal Offences 
Against the Person Act, 1997. I would recommend that the proposed wording for the aggravated versions 
of these offences be amended as follows: 

Assault aggravated by prejudice or hostility etc. It could well be argued that these 7 offences should 
more accurately read as Assault aggravated by prejudice, hostility, detestation, ill-will or contempt.  

 

Head 5 – Amendment of the Criminal Damage Act 1991 

Head 5 refers to Amendment of the Criminal Damage Act, 1991. It proposes an aggravated offence of 
Damaging property, aggravated by prejudice. I would recommend that, as with Head 4, to read Damaging 
property, aggravated by prejudice or assault.  

Again, the same point applied that this would be extended to refer to Damaging property 
aggravated by prejudice, hostility, detestation, contempt or ill-will. 

 

Head 6 – Amendment of the Criminal Justice (Public Order) Act 1994 

This deals with the proposed amendments of the Criminal Justice (Public Order) Act, 1994. It is proposed to 
introduce aggravated versions of four offences listed under that Act. I would recommend that the same 
points apply as in Head 4 and Head 5 above. I would recommend that the aggravated versions of these 
public order offences go beyond prejudice to also include hostility and possibly ill-will, contempt or 
detestation. 

 

Head 7 – general provision where a scheduled offence is aggravated by prejudice 

This provides for a proposed general provision where a scheduled offence is aggravated by prejudice. I 
consider that this is a very welcome and important provision in the Bill. 

As with Heads 4 – 6 above, I recommend that this also goes beyond aggravation by prejudice to also include 
hostility and possibly ill-will, contempt or detestation. 
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Related Point: 

The list of offences for which aggravated versions are to be introduced, should reflect the patterned basis 
of offending that impacts different victims impacted by hate crime. For example, the principal offences that 
impact on ethnicity grounds do not equate to those that impact on the grounds of gender identity and 
disability. In these areas there are patterned offences in respect of theft, burglary and sexual offences that 
do not manifest to the same extent on the ethnicity ground.  
 

Head 8 – determining whether an offence was motivated by prejudice 
This addresses the proposed means of determining whether an offence was motivated by prejudice. This is 
the most problematic Head in the General Scheme of the Bill. The proposed legal test of proof in the 
General Scheme of the Bill is to be a proof of motivation. Motivation raises the challenge of ‘getting into 
the mind’ of the suspect. The Department of Justice acknowledges that “for most offences, proof of the 
fact the perpetrator committed the relevant offence is sufficient, without having to prove why”, 
(Department of Justice, December 2020). However, this Bill proposes a different burden of proof for hate 
crime cases. The Government back in December 2020 recognised and acknowledged this as “a significant 
issue” and the “difficulty of proving the hate motive” and stated that “clear means will be needed to deal 
with this difficulty”, (Department of Justice, December 2020). The Government went on to state that 
“without these means, it is unlikely that any new legislation to deal with Hate Crime would be successful”, 
(Department of Justice, December 2020). 

The Government appear to be proposing a list of factors that could be considered to determine whether or 
not an offence was motivated by prejudice. There is a list of what are called “bias indicators”. They are 
based on a list drawn up by the Warsaw-based Organisation for Security and Cooperation in Europe, who 
do some very valuable work on hate crime guidance, monitoring and reporting across OSCE member states. 

At present the General Scheme of the Bill includes a listing of 8 bias indicators as informed by the OSCE 
work on this topic. I have a number of serious concerns with taking this approach to adducing motivation. 
These are: 

(1) Incorporating a list of bias indicators which could constitute guidance, are not appropriate to 
include based on the fact of the law. They should, if used, be reflected in guidance to police, 
prosecutors, judiciary and civil society. Ultimately, it is for a Court to decide in these cases. Such 
decisions can take into account good practice guidance, however, as it stands, ‘indicators’ are 
somehow mistakenly incorporated as ‘fact’ into the Bill. The General Scheme of the Bill as drafted, 
conflates ‘indicators’ and ‘facts’ as if they are all facts, but by very definition, indicators are not 
facts. 

(2) The list of bias indicators is not inclusive of bias indicators across the range of protected 
characteristics, e.g., there is no bias indicator highlighting the targeting of disabled people on the 
basis of perceived vulnerability. 

(3) Head 8 currently reads “that none of the above (bias indicators) shall be taken to be proof of 
motivation in and of itself, however, the presence of several of the indicators listed may be given 
weight in determining the likelihood that the incident was motivated by prejudice”. In law, ‘several’ 
is taken to mean at least three or more. In my experience, in hate crime cases you may need the 
presence of one such indicator alongside a base criminal offence to successfully prosecute a hate 
crime case. 

(4) If bias indicators are to inform Hate Crime law as guidance, they should be informed by 
conversation with affected communities and by groups working directly with affected communities. 
No such conversation has been undertaken to inform the General Scheme of the Bill beyond the 
conversation on the review of the Incitement provisions. As new legislation in the Irish context, 
such consultation is all the more important. 
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My experience working on hate crime policy and practice and researching this area would concur with the 
Government’s acknowledgement that the law is unlikely to be successful without measures to deal with 
this difficulty, and I conclude that incorporating bias indicators onto the face of the Act is an inappropriate 
measure to address this difficulty.  

In my experience a practical, workable, and effective way through this difficulty exists in hate crime law in 
England and Wales. In England and Wales, the legal test of proof in hate crime law is a test based on a 
hostile motivation and/or a demonstration of hostility at the time of the offending. Demonstration of 
hostility involves a base criminal offence being committed and accompanied by actions such as hostile slurs 
at the time of the offending. 

The available evidence from England and Wales shows that the demonstration test makes Hate Crime law 
there successful, workable and effective in a proportionate way. Police can investigate cases based on this 
dual limbed legal test of motivation and demonstration. Prosecutors can build effective cases and 
prosecute cases in court on this basis. The available evidence shows that having the demonstration test 
allows courts to deliver clear case outcomes and a proportionate response to hate crime offending. The 
conviction rate for crime overall is 84% and the conviction rate for hate crime is 84.3%. The guilty plea rate 
for hate crime is 76.1% and the guilty plea rate for overall crime is 76.7% (CPS, 2018-2019). The available 
evidence indicates that in the main hate crime has become embedded and routinised akin to the handling 
of wider crime. This took some years to achieve involving training, guidance, recording, monitoring and 
reporting investments. The one exception is the area of Disability Hate Crime where the conviction rate was 
72% in 2018-19, lagging 12% behind other hate crime strands. I address that below. 
Criticisms of the use of a demonstration test of proof in hate crime law have been raised and these 
criticisms revolve around whether having a demonstration test of legal proof equates words with conduct 
in an incident and whether this is an overly expensive approach to hate crime law.  
 

Based on the available evidence, I consider that having a demonstration test provides a realistic way of 
addressing hate crime offending. It helps make the law implementable and can place hostility beyond 
reasonable doubt which is what is required in a criminal court to secure a conviction. It is significant that 
after almost twenty years use of a demonstration test in England and Wales, the DPP's office, and the 
Police nationally indicated that they favour retention of demonstration of proof in hate crime cases. So also 
does the Law Commission for England and Wales. 
 

In my PhD, (2018, England and Wales), I had access to the DPP's criminal case management system for the 
year 2013-2014. I sifted 548 cases which potentially had a Disability Hate Crime aspect. I was interested in 
analysing successful cases and failed cases. I found that all successful cases involved a base criminal 
offence, e.g., assault together with the demonstration of hostility through the use of hostile slurs such as 
"f....g mong". I found that in every failed case there was an absence of hostile slurs demonstrated. I 
furthermore found that serious cases up to and including targeted enslavement of a disabled person, and a 
targeted murder which lacked hostile slurs were not considered as hate crime. They were instead 
categorised as "senseless crimes" and the hostility underpinning the cases went unrecognised. 

This research, policy and practice experience leads me to conclude that a demonstration test of proof is a 
very important element of workable, effective, and successful law which is what the Department of Justice 
wants. As a corollary, the absence of a demonstration test risks ineffective law, or less than effective law. 

 

Specific issues to consider in respect of Disability Hate Crime 
 

Based on both my PhD research on Disability Hate Crime and on policy experience in this area, there are 
specific issues to consider in relation to identification of and response to Disability Hate Crimes. The issue in 
relation to Disability Hate Crime is made more challenging because in public policy we find two broad 
approaches to disabled people. We find a policy approach which is concerned with welfare, care and 
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protection, and this leads to identifying disabled people as inherently vulnerable. We find a policy approach 
which is concerned with rights and this leads to identifying disabled people as equal citizens entitled to 
justice. However, the vulnerable person focus has been prevalent to date. 

It influences how the criminal justice system considers crimes where a disabled person is the targeted 
victim. My PhD research found that targeted crimes involving disabled people are often categorised as 
either crimes against a vulnerable victim or senseless crime. The bias, hostility and prejudice that underpins 
these crimes is 'hidden in plain sight' (EHRC 2011). As a result, many do not get recognised as hate crimes 
with a result that disabled victims are denied full justice. My PhD research found that serious crimes, up to 
and including targeted enslavement of a disabled victim, and targeted murders were categorised as 
"senseless crimes" against vulnerable victims. The clear hostility underpinning this selection of the victim 
went unacknowledged. The most recent evidence from the Crown Prosecution Service for England and 
Wales indicates that the conviction rate for Disability Hate Crime is 72%, which is some 12 % behind both all 
other hate crime and wider crime. Equally of concern is that the sentence uplift rate of Disability Hate 
Crime was 33.5% whilst the sentence uplift rate for all hate crime stood at 79.2% (CPS 2018-19). 

My PhD research found that vulnerability targeting of disabled victims frequently masked hostility. It is thus 
vital that vulnerability targeting of disabled victims should in these cases be recognised and investigated as 
a potential bias indicator for hate crimes.  

Other scholars and respected institutions have identified this same issue in addressing Disability Hate 
Crime. The issue has been identified by Professor Mark Walters (Sussex University) and by The Law 
Commission for England and Wales in a comprehensive review of the law in relation to hate crime law in 
England and Wales https://www.lawcom.gov.uk/project/hate-crime/. 

These considerations have led to recommendations to introduce a discriminatory selection model of Hate 
Crime law to be applied in Disability Hate Crime cases, and to varying the definition of hostility to include 
prejudice and prejudicial targeting of disabled people.  

My PhD research points to the potential need for a three-limbed approach to the legal test in Disability 
Hate Crime cases. There is a case for introducing a legal test which recognises that disability hostility can be 
evidenced by a hostile motivation, and /or a demonstration of hostility and/or discriminatory selection, 
often framed as ‘by reason of disability’. 

 

Head 9 - denial or gross trivialisation of crimes of genocide 

This is a welcome provision in the Bill. I would recommend that it is important that as this legislation 
journeys the Oireachtas, the Bill retains its focus on the UN definition of genocide and the government 
avoids the risk of a narrowing of the definition to cover only some genocides. 

 

Head 10 - Repeal 

I have no comment here. 

 

Head 11 - Consequential Amendments to other Acts 

I have no comment here. 

https://www.lawcom.gov.uk/project/hate-crime/
https://www.lawcom.gov.uk/project/hate-crime/
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Wider point for consideration: 

As part of the Good Friday Agreement (GFA) of 1998, there is a commitment to ensuring parity of 
protection on the grounds of equality and human rights in both Northern Ireland and in the Republic of 
Ireland. If this Bill is enacted as set out, there will be a higher legal threshold for victims of hate crime to 
meet in the Republic of Ireland than in Northern Ireland. This it could be argued, would not be in keeping 
with the spirit or the substance of the GFA 1998.  
 

Recommendations 
The following are the recommendations that I wish to make to the Oireachtas Justice Committee based on 
my research, policy and practice experience. 

1. To consider and to recommend an amendment to Head 8 of the General Scheme of the Bill to 
include a legal test of proof in hate crime cases based upon proof of motivation and/or 
demonstration of hostility or prejudice or contempt at or around the time of offending. 

2. To consider and to recommend an amendment to the specific issues raised in respect of disability 
hate crime cases. To recommend a further amendment to Head 8 of the General Scheme of the Bill 
to include a legal test of proof in disability hate crime cases based upon proof of motivation and/or 
demonstration of hostility or prejudice or contempt at or around the time of offending and/or 
discriminatory selection of a victim by reason of their disability. 

3. To consider the issue of bias indicators and their most appropriate location with regard to this Hate 
Crime Bill. To recommend that a good practice guide on bias indicators be produced alongside the 
enactment of the Hate Crime law and be circulated and promoted widely amongst the police, 
prosecutors, the judiciary and civil society. To ensure that such a good practice guide is based on an 
inclusive set of bias indicators across the protected grounds. 

4. To ensure that the definition of hatred used in the Bill is inclusive of its varied manifestations and 
how it manifests differently for different protected grounds. To this end, include in the definition 
concepts such as ill-will, contempt and prejudice as well as hostility. I also recommend that the 
term unlawful discrimination be added to the list of defined terms and be defined for the purposes 
of this Bill. 

5. To ensure that the legal threshold set out in the definition of hatred is not set in ways that will 
unduly restrict the proportionate application of the Hate Crime law. To this end, avoid use of terms 
such as “of a magnitude” and “several”. 

6. To incorporate a test of recklessness into the amended incitement to hatred provisions, as 
proposed. 

_______________________________________________________________________________________ 

 

Dr Séamus Taylor,  
Head of Department of Applied Social Studies, Maynooth University. 
5th of August 2021 
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Introduction        

 

Context and Background 

BeLonG To Youth Services is the national organisation supporting lesbian, gay, bisexual, 

transgender, and intersex (LGBTI+) young people in Ireland. Since 2003, the 

organisation has worked with LGBTI+ young people aged 14-23 years old to create a 

world where they are equal, safe, and valued in the diversity of their identities and 

experiences. BeLonG To also advocates and campaigns on behalf of young LGBTI+ 

people and offers a specialised LGBTI+ youth service with a focus on mental and sexual 

health, alongside drug and alcohol support. BeLonG To responds to the needs of LGBTI+ 

young people in Ireland and helps them thrive. 

Central to our theory of change is the belief that systemic problems and underlying 

causes such as societal attitudes result in the challenges LGBTI+ young people face. We 

deal with the effects of these challenges through our support services and are dedicated 

to solving the root causes of these challenges through training and education. Through 

our youth work, our advocacy and our research we have witnessed a rise in both physical 

and verbal hate directed at members of the LGBTI+ community. The introduction of hate 

crime legislation sends an important message to society that this behaviour is not 

acceptable and will not be tolerated. 

 

Structure of Submission 

BeLonG To welcomes the opportunity to provide input on the drafting of the Criminal 

Justice (Hate Crime) Bill, and to put forward the perspective and experiences of LGBTI 

young people. The submission is informed by a focus group conducted with young 

LGBTI+ people from BeLonG To’s Dublin-based youth groups and from the National 

Network of LGBTI+ youth groups regarding hate crime and the proposed legislation in 

Ireland. Quotes from the young people have been included throughout this submission, 

and a thematic summary of the feedback provided by the focus group is included at 

Appendix 1.  

BeLonG To is also a member of the Coalition Against Hate Crime and contributed to the 

joint submission prepared collaboratively by the Coalition. We strongly support the 

Coalition’s call for the Criminal Justice (Hate Crime) Bill to be consistent with and 

complementary to related national and European legislation, namely the upcoming 
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Digital Services Act,1 the Online Safety and Media Regulation Bill,2 the Harassment, 

Harmful Communications and Related Offences Act 2020,3 and the EU Victims' Rights 

Directive.4 We take this opportunity to express concern that issues may arise in the 

capacity for harm done in online spaces to be considered offences, and in placing 

adequate regulatory responsibility on social media companies whose platforms facilitate 

the distribution of such harmful content. The second additional recommendation 

addresses these concerns in further detail and outlines some possible ways to remedy 

this protection gap. 

As requested, the submission sequentially addresses each of the heads of the General 

Scheme of the Bill. Following analysis of the General Scheme, further recommendations 

complementary to the introduction of the Bill are detailed, along with areas for further 

consideration. 

 

  

 
1 https://digital-strategy.ec.europa.eu/en/policies/digital-services-act-package. 
2 https://www.gov.ie/en/publication/d8e4c-online-safety-and-media-regulation-bill/. 
3 Harassment, Harmful Communications and Related Offences Act 2020 (irishstatutebook.ie) 
4 https://eur-lex.europa.eu/legal-

content/EN/TXT/?qid=1421925131614&uri=CELEX:32012L0029. 

https://digital-strategy.ec.europa.eu/en/policies/digital-services-act-package
https://www.gov.ie/en/publication/d8e4c-online-safety-and-media-regulation-bill/
http://www.irishstatutebook.ie/eli/2020/act/32/enacted/en/print#sec4
https://eur-lex.europa.eu/legal-content/EN/TXT/?qid=1421925131614&uri=CELEX:32012L0029
https://eur-lex.europa.eu/legal-content/EN/TXT/?qid=1421925131614&uri=CELEX:32012L0029
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Head 1: Preliminary and general 

 

No observations on Head 1. 

 

Head 2: Interpretation 

 

a) The definition of ‘hatred’ should remove the words ‘of a magnitude’. The legal 

threshold is already clear as set at ‘harm or unlawful discrimination’. The inclusion 

of this phrase is unnecessary and may cause issues in interpretation. 

b) The term ‘unlawful discrimination’ included in the definition of ‘hatred’ should be 

defined, perhaps in accordance with Section 3(1) of the Equal Status Acts 2000. 

c) The term ‘prejudice’ is not defined under Head 2. This is a significant omission, as 

the term ‘prejudice’ rather than ‘hate’ is used for aggravated offences under Heads 

4 through 8. The term should be clearly defined under Head 2, including the 

elements of bias and hostility. 

d) The definition of ‘protected characteristic’ should be updated to replace the words 

‘ethnic or national origin’ with ‘ethnicity or national origin’. The term ‘ethnic origin’ 

is not defined under Head 2; however, ‘ethnicity’ is. 

e) The interpretation of ‘ethnicity’ should be updated to read ‘includes membership 

of the Traveller or Roma community’. 

f) The interpretation of ‘gender’ should be updated to read ‘includes gender 

expression or identity, including non-binary identities’. 

g) The term ‘disability’ should not be defined as per the Equal Status Act 2000.  

- It is unclear why ‘disability’ has a fixed definition, yet all other protected 

characteristics have only guiding indicators as to what should be 

included within their broad interpretation.  

- Disability rights groups should be contacted regarding the correct 

phrasing of this interpretation.  

h) We strongly recommend the inclusion of antibody status and sex characteristics 

under the interpretation of ‘protected characteristic’. 
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- These inclusions relate to persons living with HIV/AIDS5 and persons 

who are intersex, or with variation of sex development (VSD) 

respectively. 

- The National LGBTI+ Inclusion Strategy contains a commitment to 

provide “explicit protection” for trans, intersex and gender non-

conforming people in equality legislation.6 As an extension of this, it is 

vital that sex characteristics be considered a protected ground under this 

legislation. 

i) By virtue of circumstances that heighten the vulnerability of persons falling within 

these social categories, the following should also be considered for inclusion under 

the interpretation of ‘protected characteristic’: citizenship, residency status, 

socioeconomic status, and homelessness. 

j) Provisions should be included for the revision of Head 2, should protected 

characteristics under the Equal Status Acts 2000-2006 be updated.  

k) Intersectionality 

- It is important to acknowledge the overlapping motivations behind the 

harm done to some persons, at the intersection of two or more elements 

of their identity, which are also protected characteristics. 

- The young people who spoke at our focus group raised questions 

regarding whether this intersection is accounted for in legislation, 

whether it would lead to increased sentencing, and whether motivation 

would have to be proven on each alleged protected ground. 

- Where a person is charged with an aggravated offence relating to two 

or more protected characteristics, the legislation should make clear that 

the prosecution would not be required to prove motivation on every 

protected characteristic so as to secure conviction of an aggravated 

offence. 

- Clarification is needed on the sentencing implications should a person be 

convicted of an aggravated offence on grounds of two or more protected 

characteristics. 

 
5 UNAIDS has recently reiterated its call for an end to discrimination on the basis of HIV status, 

see for example: HIV and stigma and discrimination — Human rights fact sheet series 2021 

(unaids.org) 
6 See p. 13 LGBTI+Inclusion_Strategy_2019-2021.pdf (justice.ie) 

https://www.unaids.org/sites/default/files/media_asset/07-hiv-human-rights-factsheet-stigma-discrmination_en.pdf
https://www.unaids.org/sites/default/files/media_asset/07-hiv-human-rights-factsheet-stigma-discrmination_en.pdf
http://www.justice.ie/en/JELR/LGBTI+Inclusion_Strategy_2019-2021.pdf/Files/LGBTI+Inclusion_Strategy_2019-2021.pdf
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Head 3: Incitement to Hatred 

 

a) The inclusion of ‘being reckless’ under Head 3 paragraph 1 is welcomed and should 

be retained, as a test for recklessness is well established in other criminal law such 

as the Non-Fatal Offences Against the Person Act 1997. 

b) Consideration of a ‘body corporate’ 

- Paragraph 5(b) references ‘dissemination of material by a body 

corporate’. Paragraph 3, which is subject to paragraph 5, describes ‘a 

person’ rather than ‘a body corporate’. 

- It is unclear whether a corporate body could as such be subject to 

criminalisation under this Bill. If a corporate body is to have the capacity 

to commit criminal offences under Head 3, it should be named alongside 

‘a person’ at paragraph 3. 

- This Bill should complement other legislation, namely the upcoming 

Digital Services Act,7 the Online Safety and Media Regulation Bill,8 and 

the Harassment, Harmful Communications and Related Offences Act 

2020,9 to ensure the protection of persons online and accountability on 

the part of cooperate bodies, including social media companies. 

c) Paragraph 5(a) 

- The terms ‘reasonable’ and ‘genuine’ should be defined. 

- Contributions to ‘political, scientific or academic discourse’ should 

include clear qualifications as it is currently too broad. The term 

‘discourse’ should be narrowly defined if not replaced also.  

- This revision is particularly important in light of comments made by the 

UN Committee on the Elimination of Racial Discrimination in 2020, which 

noted the “frequent incidents of racist hate speech made by politicians 

[in Ireland], especially during election campaigns.”10 

d) Paragraph 5(b) 

- ‘reasonable and effective measures’ which a body corporate is expected 

to put in place to prevent the dissemination of hate speech are not 

defined in the Bill. 

 
7 https://digital-strategy.ec.europa.eu/en/policies/digital-services-act-package. 
8 https://www.gov.ie/en/publication/d8e4c-online-safety-and-media-regulation-bill/. 
9 Harassment, Harmful Communications and Related Offences Act 2020 (irishstatutebook.ie) 
10 Paragraph 16, Concluding observations on the combined fifth to ninth reports of Ireland. 

Available at: Treaty bodies Download (ohchr.org) 

https://digital-strategy.ec.europa.eu/en/policies/digital-services-act-package
https://www.gov.ie/en/publication/d8e4c-online-safety-and-media-regulation-bill/
http://www.irishstatutebook.ie/eli/2020/act/32/enacted/en/print#sec4
https://tbinternet.ohchr.org/_layouts/15/treatybodyexternal/Download.aspx?symbolno=CERD/C/IRL/CO/5-9&Lang=En
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- This highlights the further need for an independent body to regulate 

online material and the companies which host it, as discussed in further 

detail at point 2 in ‘Further Recommendations’. 

 

Head 4: Amendment of the Non-Fatal Offences Against the Person Act 1997 

 

a) The following suggestions should be considered for each of the 7 criminal law 

offences detailed under Head 4. 

b) Aggravated by prejudice 

- As noted previously, the term ‘prejudice’ is not currently defined within 

the Heads of Bill. It should be defined under Head 2. 

- The new sections pertaining to aggravated offences for each of the 7 

offences under Head 4 should be updated to read ‘aggravated by 

detestation, ill will, hostility or prejudice’. 

c) Against a protected characteristic  

- The current wording for new aggravating sections under Head 4, ‘against 

a protected characteristic’ is inconsistent with the offence detailed under 

Head 3, ‘against another person or group of people due to their real or 

perceived association with a protected characteristic’. 

- Each section under Head 4 should be updated to read ‘…against another 

person or group of people due to their real or perceived association with 

a protected characteristic.’ 

- This inclusion is important for the correct application of the Act, i.e., the 

prosecution should not have to prove that the alleged offender knew for 

a fact that the alleged victim was associated with a protected 

characteristic. 

- It is also important that there be no burden on alleged victims to ‘prove’ 

their association with a protected characteristic. This issue arose in our 

consultation with young people. Many voiced concern that there would 

instead be an onus on the victim of the hate crime to prove their identity 

which would further contribute to harm suffered by the victim and their 

community. This potential issue was highlighted regarding trans people 

in particular, who under no circumstances should be required to undergo 
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assessments, provide medical documentation, or partake in intrusive 

questioning. 

d) To be discussed in detail at point 3 in ‘Further Recommendations’, consideration 

should be given to broad-based restorative justice practices and education or 

awareness initiatives under this Head. 

 

Head 5: Amendment of the Criminal Damage Act 1991 

 

a) Aggravated by prejudice 

- As per observations on Head 4, ‘aggravated by prejudice’ should be 

updated to read ‘aggravated by detestation, ill will, hostility or 

prejudice’. 

b) Against a protected characteristic  

- As per observations on Head 4, ‘against a protected characteristic’ 

should be updated to read ‘against another person or group of people 

due to their real or perceived association with a protected characteristic’. 

c) To be discussed in detail at point 3 in ‘Further Recommendations’, consideration 

should be given to broad-based restorative justice practices and education or 

awareness initiatives under this Head. 

 

Head 6: Amendment of the Criminal Justice (Public Order) Act 1994 

 

a) Aggravated by prejudice 

- As per observations on Head 4 and 5, ‘aggravated by prejudice’ should 

be updated to read ‘aggravated by detestation, ill will, hostility or 

prejudice’. 

b) Against a protected characteristic  

- As per observations on Head 4 and 5, ‘against a protected characteristic’ 

should be updated to read ‘against another person or group of people 

due to their real or perceived association with a protected characteristic’. 
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c) To be discussed in detail at point 3 in ‘Further Recommendations’, consideration 

should be given to broad-based restorative justice practices and education or 

awareness initiatives under this Head. 

Head 7: general provision where a scheduled offence is aggravated by prejudice 

 

a) The provision that prejudice does not have to be the sole factor motivating the 

offence is welcomed. 

b) It is welcome that other offences which are not named under the Heads of Bill 

come within the provisions of Head 7. However, it is unclear why some criminal 

offences, such as sexual offences, are not specifically named within the Heads of 

Bill. The inclusion of further offences within the Heads of Bill should be considered.  

c) Aggravated by prejudice 

- As per observations on Head 4, 5 and 6, where the term ‘prejudice’ is 

used within this Head, it should be updated to read ‘detestation, ill will, 

hostility or prejudice’. 

d) Against a protected characteristic  

- As per observations on Head 4, 5 and 6 ‘against a protected 

characteristic’ should be updated to read ‘against another person or 

group of people due to their real or perceived association with a 

protected characteristic’. 

e) To be discussed in detail at point 3 in ‘Further Recommendations’, consideration 

should be given to broad-based restorative justice practices and education or 

awareness initiatives under this Head. 

Head 8: determining whether an offence was motivated by prejudice 

 

a) Establishing motive 

- The Report on the Public Consultation 2020 published by the Department 

of Justice acknowledges the “difficulty of proving the hate motive”, thus 

requiring “clear measures” to deal with this challenge, without which it 

is viewed as “unlikely that any new legislation to deal with hate crimes 

would be successful.”11 

 
11 See p. 46 Legislating_for_Hate_Speech_and_Hate_Crime_in_Ireland_Web.pdf (justice.ie) 

http://www.justice.ie/en/JELR/Legislating_for_Hate_Speech_and_Hate_Crime_in_Ireland_Web.pdf/Files/Legislating_for_Hate_Speech_and_Hate_Crime_in_Ireland_Web.pdf
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- During the focus group with young people, the issue of “whose side is 

believed” regarding the intent of the alleged perpetrator against the 

alleged victim was raised.  

- This was connected to the issue of proving motivation. As succinctly 

surmised by one young person: “People that commit hate crimes don't 

generally admit to it”. 

- Reflecting on previous targeted experiences of hate based on their LGBTI 

identity, one young person echoed the Department’s concern, stating 

that “I can't know, I can never say that this is… truly what they felt about 

me and that's why they did that.” 

- A broad-based consultation with all stakeholders, including victims, 

affected communities, offenders and members of the public, should 

ideally be conducted so as to establish the most effective means of 

establishing motivation. 

- We note the approach taken to proving motivation in hate crimes 

prosecuted in the jurisdiction of England and Wales. There, hate crime 

is defined as “a range of criminal behaviour where the perpetrator is 

motivated by hostility or demonstrates hostility towards the victim's 

disability, race, religion, sexual orientation or transgender identity”.12 

Further consideration should be given to the integration of this approach 

to the Criminal Justice (Hate Crime) Bill, in the context of both the 

effectiveness of the legislation and the principle of proportionality. 

b) Bias indicators 

- Bias indicators should be removed from the legislation as they are 

intended as a tool of investigation only.13 

- We cannot foresee every circumstance within which a hate crime may 

be committed, and the potential motivations that might exist. As such, 

the inclusion of bias indicators in law risks the law being interpreted only 

through these indicators, excluding potential future cases which do not 

fit neatly into categories defined by the existing bias indicators. 

- Bias indicators should instead be included in guidelines for Gardai, the 

DPP and judges only.  

 
12 For further information, see: Hate crime | The Crown Prosecution Service (cps.gov.uk) 
13 OSCE, Using Bias Indicators: A Practical Tool for Police, 2019. Available at: 

https://www.osce.org/files/f/documents/8/9/419897_0.pdf.   

https://www.cps.gov.uk/crime-info/hate-crime
https://www.osce.org/files/f/documents/8/9/419897_0.pdf
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- The current list of bias indicators should be reviewed prior to their 

inclusion in guidelines for Gardai, the DPP and judges to ensure they are 

expansive and do not themselves suggest discriminatory or biased arrest 

and prosecution of certain individuals. 

- Regarding the above, Bias Indicator 3 ‘Ethnic, religious or cultural 

differences between the perpetrator and the victim’ is a particularly 

weighted and problematic inclusion. A person’s views, motivations or 

beliefs should not be deduced from their ethnic, religious or cultural 

background. 

Head 9: denial or gross trivialisation of crimes of genocide 

 

No observations on Head 9. 

Head 10: Repeal 

 

No observations on Head 10. 

Head 11: Consequential Amendments to other Acts 

 

No observations on Head 11. 
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Further Recommendations 

 

1. Garda Bias, Conduct and Over policing 

 

Existing Positive Practices 

BeLonG To has engaged positively with the Garda National Diversity and Inclusion Unit. 

Along with other LGBTI organisations including LGBT Ireland, we are working with An 

Garda Siochána on the implementation of their Diversity and Integration Strategy 2019-

2021. A key element of the Strategy is the improved identification, reporting, recording 

and investigating of crimes motivated by hate or prejudice. This Strategy has seen a 

number of positive developments, including the recently launched Online Hate Crime 

Reporting Facility. This facility is intended to enhance the accessibility of reporting ‘hate 

crimes’ to Gardaí in a safe and secure manner for victims who have previously been 

reluctant to report.14  

The effectiveness of this portal should be reviewed in consultation with representative 

organisations and community groups. Additionally, the introduction of the Criminal 

Justice (Hate Crime) Bill must be accompanied by the full implementation of the Garda 

Síochána Diversity and Integration Strategy 2019-2021. Successful initiatives 

implemented under this Strategy should also be applied to the wider criminal justice 

system. 

 

Garda and DPP Training 

The investigation of reported hate crimes, and the manner in which those reporting 

should be treated, must be an integral element of the updated Garda Diversity and 

Inclusion Strategy, to be introduced in 2022. Comprehensive training should be provided 

to all Gardai and the DPP on recognising, investigating and prosecuting hate crimes in a 

way that is respectful to alleged victims, and complies with the EU Victims' Rights 

Directive.15 During the focus group, young people cited training as essential, but also 

noted that the culture in An Garda Siochána towards minority communities, particularly 

the Black community, must fundamentally change. 

 

 
14 Further details available at: An Garda Síochána Online Hate Crime Reporting Facility Launch 

21/7/21 - Garda 
15 https://eur-lex.europa.eu/legal-

content/EN/TXT/?qid=1421925131614&uri=CELEX:32012L0029. 

https://www.garda.ie/en/about-us/our-departments/office-of-corporate-communications/news-media/an-garda-sochna-online-hate-crime-reporting-facility-launch-21-7-21.html
https://www.garda.ie/en/about-us/our-departments/office-of-corporate-communications/news-media/an-garda-sochna-online-hate-crime-reporting-facility-launch-21-7-21.html
https://eur-lex.europa.eu/legal-content/EN/TXT/?qid=1421925131614&uri=CELEX:32012L0029
https://eur-lex.europa.eu/legal-content/EN/TXT/?qid=1421925131614&uri=CELEX:32012L0029
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Relationships of Gardaí with Minority Communities 

 

Victims of Hate Crime who are Undocumented 

In accordance with the EU Victims' Rights Directive, the rights of victims contained 

therein are “not conditional on residence status”, and “legal protection” must be afforded 

“vulnerable persons including those who are not nationals or residents of the Member 

State”.16 As such, an immigration firewall is required to ensure that persons who are not 

legally resident in the State can report crimes committed against them to Gardaí without 

fear that their immigration status will be investigated. 

 

Over-policing and Racial Profiling of Marginalised Communities 

At the focus group young people spoke about how working-class, Black and Roma 

communities are over-policed. Additionally, young people named that there was a risk 

of these communities being further over-policed as a result of the introduction of hate 

crime legislation. In 2020, the UN Committee on the Elimination of Racial Discrimination 

expressed concern at the “high incidence of racial profiling by the Irish police (Garda) 

targeted at people of African descent, Travellers and Roma, and the disproportionately 

high representation of these ethnic minority groups in the prison system”.17 Among other 

recommendations, the Committee highlighted the need for legislation prohibiting racial 

profiling by Gardaí,18 and an independent complaints mechanism to handle racial 

profiling.19  

In light of these concerns, it is vital that the introduction of the Criminal Justice (Hate 

Crime) Bill is accompanied by comprehensive legislation tackling racial profiling by 

Gardaí, training in accordance with the Garda Síochána Diversity and Integration 

Strategy 2019-2021 and the suggested independent complaints mechanism. Without 

these measures we are concerned that hate crime legislation may be unfairly applied, 

owing to prejudice on the part of some Gardaí and/or the over-policing of certain 

marginalised communities.  

 

 
16 See recitals 10 and 38, EUR-Lex - 52020DC0188 - EN - EUR-Lex (europa.eu). 
17 Paragraph 15, Concluding observations on the combined fifth to ninth reports of Ireland. 

Available at: Treaty bodies Download (ohchr.org) 
18 Paragraph 16(a), Concluding observations on the combined fifth to ninth reports of Ireland. 

Available at: Treaty bodies Download (ohchr.org) 
19 Paragraph 16(b), Concluding observations on the combined fifth to ninth reports of Ireland. 

Available at: Treaty bodies Download (ohchr.org) 

https://eur-lex.europa.eu/legal-content/EN/TXT/?uri=COM%3A2020%3A188%3AFIN
https://tbinternet.ohchr.org/_layouts/15/treatybodyexternal/Download.aspx?symbolno=CERD/C/IRL/CO/5-9&Lang=En
https://tbinternet.ohchr.org/_layouts/15/treatybodyexternal/Download.aspx?symbolno=CERD/C/IRL/CO/5-9&Lang=En
https://tbinternet.ohchr.org/_layouts/15/treatybodyexternal/Download.aspx?symbolno=CERD/C/IRL/CO/5-9&Lang=En
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Under-reporting of Crimes by Marginalised Communities 

The young people involved in the focus group collectively shared a concern regarding 

under reporting of crimes of victimisation by marginalised communities. Similarly young 

people shared that they overall distrusted the Gardai and they themselves would not feel 

safe or comfortable reporting if they were victims of hate crime, unless it was a “life or 

death situation”. Young people also shared that they felt if they reported their experience 

of hate crime to the Gardai it would not be taken seriously. 

 

These concerns are reflected by data collected by the Irish Network Against Racism’s 

‘iReport’ human rights monitoring tool. In 2020, 43% of crimes reported on iReport were 

also reported to Gardaí.20 In 2019, this figure was 30%.21 Only 27% of those who had 

reported a crime or racist incident to Gardaí felt they received a satisfactory response.22 

Half of those who did not report a racist crime to Gardaí chose not to do so as they did 

not believe that Gardaí would do anything; a further 25% indicated that they had a 

previously reported a crime but the response from Gardaí was poor.23 While related only 

to incidents of racist hate crime, these figures indicate a reluctance among some in 

marginalised communities to engage in formal reporting processes, which limits their 

ability to access the supports available to victims of crime. 

 

Alternative Reporting  

Almost a third of those who recorded racist crimes on iReport in 2020 also reported these 

crimes to other bodies, including NGOs, migrant organisations, and citizens’ advice 

centres.24 This desire for a process of third-party reporting, through NGOs or community 

groups, was also voiced by the young people in our focus group. An Garda Siochána have 

indicated that a formalised approach to third-party referrals of hate crime from NGOs 

and civil society groups has been developed and will be communicated in the coming 

weeks.25 It is vital that this option is communicated widely to the public, along with the 

online reporting facility. Once it has been established, the effectiveness of this referral 

mechanism should also be reviewed with input from key stakeholders. 

 

 
20 See p.14 iReport_2020 - version 2.indd (inar.ie) 
21 See p.15 2019_iReport_Final.pdf (inar.ie) 
22 See p.14 iReport_2020 - version 2.indd (inar.ie) 
23 See p.15 iReport_2020 - version 2.indd (inar.ie) 
24 See p.15 iReport_2020 - version 2.indd (inar.ie) 
25 Further details available at: An Garda Síochána Online Hate Crime Reporting Facility Launch 

21/7/21 - Garda 

https://inar.ie/wp-content/uploads/2021/03/2020_iReport.pdf
https://inar.ie/wp-content/uploads/2020/03/2019_iReport_Final.pdf
https://inar.ie/wp-content/uploads/2021/03/2020_iReport.pdf
https://inar.ie/wp-content/uploads/2021/03/2020_iReport.pdf
https://inar.ie/wp-content/uploads/2021/03/2020_iReport.pdf
https://www.garda.ie/en/about-us/our-departments/office-of-corporate-communications/news-media/an-garda-sochna-online-hate-crime-reporting-facility-launch-21-7-21.html
https://www.garda.ie/en/about-us/our-departments/office-of-corporate-communications/news-media/an-garda-sochna-online-hate-crime-reporting-facility-launch-21-7-21.html
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2. Harmonisation of Related Legislation 

 

Is it important that the Criminal Justice (Hate Crime) Bill is consistent with and 

complements the Online Safety and Media Regulation (OSMR) Bill,26 the Harassment, 

Harmful Communications and Related Offences Act 202027 and the upcoming Digital 

Services Act.28 We are concerned that the provisions of the Criminal Justice (Hate Crime) 

Bill are not appropriate in dealing with the vast majority of harmful, hateful and 

prejudicial content published online, particularly on social media sites. The above-listed 

suite of legislation should be reviewed to ensure that it together creates clear obligations 

for social media companies, sufficient protections for victims of online abuse, and 

effective remedies for such harm.  

Currently Part 4 of the OSMR Heads of Bill provides for Media Commissioners for online 

safety. Head 52b also has a ‘systemic complaints system’ for the notification of systemic 

issues with relevant and designated online services from nominated bodies, such as 

NGOs. The Children’s Rights Alliance has highlighted the need for both an Online Safety 

Commissioner and an individual complaints mechanism under the OSMR Bill, which we 

support also in the context of hate crime legislation. Without such amendments to the 

OSMR Bill, there exists a protection gap for harms committed against persons associated 

with protected characteristics that do not reach a criminal threshold, or do not fall within 

the remit of the Criminal Justice (Hate Crime) Bill but are nevertheless damaging to both 

the individual and their wider community. 

As noted under the discussion of Head 3, the ‘reasonable and effective measures’ which 

a body corporate is expected to put in place to prevent the dissemination of hate speech 

are not defined in the General Scheme of the Bill currently under consideration. It could 

be the role of an Online Safety Commissioner to define such measures. Further details 

of proposals by the Children’s Rights Alliance are cited in the below footnote.29  

In this regard we would like to draw attention to the German NetzDG which was adopted 

in 2017 and generally aims to hold social media platforms more responsible for the 

content spread within them. The NetzDG obliges social networks to implement a notice-

 
26 https://www.gov.ie/en/publication/d8e4c-online-safety-and-media-regulation-bill/. 
27 Harassment, Harmful Communications and Related Offences Act 2020 (irishstatutebook.ie) 
28 https://digital-strategy.ec.europa.eu/en/policies/digital-services-act-package. 
29 See: Online Safety Individual Complaints Mechanism Concept Paper_0.pdf 

(childrensrights.ie); and p 12-13 Children's Rights Alliance Submission on the General Scheme 

of the Online Safety and Media Regulation Bill.pdf (childrensrights.ie) 

https://www.gov.ie/en/publication/d8e4c-online-safety-and-media-regulation-bill/
http://www.irishstatutebook.ie/eli/2020/act/32/enacted/en/print#sec4
https://digital-strategy.ec.europa.eu/en/policies/digital-services-act-package
https://www.childrensrights.ie/sites/default/files/submissions_reports/files/Online%20Safety%20Individual%20Complaints%20Mechanism%20Concept%20Paper_0.pdf
https://www.childrensrights.ie/sites/default/files/submissions_reports/files/Online%20Safety%20Individual%20Complaints%20Mechanism%20Concept%20Paper_0.pdf
https://www.childrensrights.ie/sites/default/files/submissions_reports/files/Children%27s%20Rights%20Alliance%20Submission%20on%20the%20General%20Scheme%20of%20the%20Online%20Safety%20and%20Media%20Regulation%20Bill.pdf
https://www.childrensrights.ie/sites/default/files/submissions_reports/files/Children%27s%20Rights%20Alliance%20Submission%20on%20the%20General%20Scheme%20of%20the%20Online%20Safety%20and%20Media%20Regulation%20Bill.pdf
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and-action procedure for handling complaints concerning illegal content.30 For this to be 

effective in the Irish context, it is vital that abusive, threatening, hateful and prejudicial 

content spread online is considered illegal. We do not believe that much of this content 

would come within the scope of the Criminal Justice (Hate Crime) Bill. It is therefore 

necessary to consider the outlawing of such content under the Online Safety and Media 

Regulation (OSMR) Bill and/or the upcoming Digital Services Act. 

 

3. Alternative Sentencing, Restorative Justice and a Wholistic Approach 

 

Restorative Justice and Awareness Raising 

Meaningfully young people shared that they felt there needed to be some form of 

restorative justice considered within the legislation or in the policy frameworks 

surrounding the legislation. The European Parliament has endorsed a restorative justice 

approach to tackling hate crimes.31 The option of restorative justice is available in 

Ireland, in accordance with Section 26 of the Victims of Crime Act 2017.32 We believe 

that a broad-based restorative and reparative approach would suit this type of crime. 

This approach could help both victim and perpetrator and could reduce re-offence.  

Within this framework, it is recommended that some consideration be given to alternative 

sanctions. This may include participation in an equality and diversity awareness course, 

or community-based mediation. One such course currently in operation with a restorative 

justice framework is the ‘Accepting Differences’ intervention run by the Probation Board 

for Northern Ireland.33 Genuine engagement with such initiatives could allow for a portion 

of an individual’s sentence to be suspended, at the discretion of the Courts. 

 

 

 

An Action Plan on Hate Crime 

 
30 For further information on NetzDG, see p. 25, 69 Hate speech and hate crime in the EU and 

the evaluation of online content regulation approaches (europa.eu) 
31 See p. 108-109 Hate speech and hate crime in the EU and the evaluation of online content 

regulation approaches (europa.eu) 
32 Criminal Justice (Victims of Crime) Act 2017 (irishstatutebook.ie) 
33 See p.24 2021-Guide-to-Groupwork-Programmes-and-Interventions.pdf (pbni.org.uk) 

https://www.europarl.europa.eu/RegData/etudes/STUD/2020/655135/IPOL_STU(2020)655135_EN.pdf
https://www.europarl.europa.eu/RegData/etudes/STUD/2020/655135/IPOL_STU(2020)655135_EN.pdf
https://www.europarl.europa.eu/RegData/etudes/STUD/2020/655135/IPOL_STU(2020)655135_EN.pdf
https://www.europarl.europa.eu/RegData/etudes/STUD/2020/655135/IPOL_STU(2020)655135_EN.pdf
http://www.irishstatutebook.ie/eli/2017/act/28/enacted/en/print#sec15
https://www.pbni.org.uk/wp-content/uploads/2021/04/2021-Guide-to-Groupwork-Programmes-and-Interventions.pdf
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This option should be considered within a broad ‘Action Plan on Hate Crime’, which should 

address the root causes of prejudice, discrimination and harm against minority 

communities in Irish society. In the context of racist hate crime, Ireland has already 

committed at UN-level to not only ensure accountability for hate crime, but also to 

combat its causes.34 Within this framework, a public education campaign should be 

considered to acknowledge the impact of hate crime. It is important to also consider how 

the effectiveness of this legislation will be measured by the Department; by the number 

of prosecutions secured, or an overall reduction in the number of hate crimes occurring.  

Young people shared that they think this legislation needs to be part of a broader suite 

of actions by the government to end hate and violence against marginalised 

communities. This suite of actions needed to include a national action plan against hate 

crime, a regular review of the legislation in consult with stakeholders and affected 

communities. They also felt the government should have held public consultations on 

this legislation and should be more forthcoming with the fact that the legislation is being 

actualised, for many young people they were unaware of the proposed legislation until 

this focus group. They spoke about the importance of education within schools about 

marginalised communities and identities, their experiences and how to support them. 

One young person highlighted that the education model in Ireland doesn’t “give the 

opportunity to understand” the impact of hate crime and prejudice. Another young 

person criticised the parallels the legislation draws with approaches to bulling in schools: 

“when you see bullying in schools, I mean we say don't bully people, but 

we don't say, well, why are you bullying this person, what is it about this 

person that makes you dislike them and then work from there.” 

  

 
34 UPR 2016 Recommendation 135.115: Combat hate speech and prosecute perpetrators of 

xenophobic acts; UPR 2016 Recommendation 135.116: Ensure accountability for hate crimes; 

UPR 2016 Recommendation 135.117: Take measures to eliminate racial discrimination and 

combat hate crime. 
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Appendix 1: Hate Crime Legislation Focus Group with LGBTI+ young people 

carried out by BeLonG To 

        

Young people overall supported the idea of hate crime legislation but were unconvinced 

it would change anything materially for LGBTI+ people and other marginalised 

communities regularly effected by violence, hate and prejudice in Ireland.  

 

“You know I think it's a good thing it exists, but in practice I don't think 

it will make a meaningful difference because like a lot of these 

communities already underreport crimes, you know you need to figure 

out why they don't report crimes and then help them report crimes before 

you can help them get justice.” 

 

“I think it's good they're bringing it in like years ago when the gay man 

Declan Flynn was murdered like his murderers were kind of told like oh 

you're just cleaning up the area, so I think it's good to like have that sort 

of recognition that like there are crimes that are motivated purely by 

prejudice.” 

 

Young people collectively shared a concern regarding under reporting of crimes of 

victimisation and over policing of marginalised communities. Similarly young people 

shared that they overall distrusted the Gardai and they themselves would not feel safe 

or comfortable reporting if they were victims of hate crime. Young people also shared 

that they felt if they reported their experience of hate crime to the Gardai it would not 

be taken seriously.  

 

“If I were to be a victim of a hate crime I wouldn't report it unless it was 

a life or death situation where the Gardai not getting involved is 

something that isn't possible.” 

 

“Of course, it would be lovely for it to like work and everything, but people 

won't report and even when people do if the guards don't consider it a 

hate crime then you get told well actually that might not be as bad as 

you as you think is when you report something, then what was the point 

you know.” 
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As a response to this young people felt that communities and key stakeholder 

organisations who work with and support these affected communities should play a key 

role in reporting, where individuals can report to a community organisation rather than 

the Gardai.  It also was suggested that training for the Gardai is essential though several 

young people named that training is not enough to shift the culture within a historically 

racist and homophobic institution like the Gardai.  

 

“We can't bother with doing all of this hate crime legislation and then 

leave the Gardai in the state that they're currently in like most minority 

groups don't trust the Gardai and they have ample evidence not to.” 

 

“Yeah like the Gardai themselves admitted they are institutionally racist 

like there are reports out there from the Gardai saying we are racist so 

how do they [the state] expect minorities to trust the Gardai.”  

 

“I don't think trainings enough to solve, you know institutionalized 

racism.” 

 

 

Young people also expressed a concern around proving motivation for hate crime in how 

do you prove intent or motivation unless someone actively admits that hate/prejudice 

was a motivating factor in the crime. Related to this young people expressed a concern 

that there would instead be an ownness on the victim of the hate crime to prove their 

identity which would further contribute to harm suffered by the victim and their 

community.  

 

“People that commit hate crimes don't generally admit to it, you know, 

unless it was specific to like really to hurt marginalised communities.” 

 

“I would worry that for trans people does this involved more like going to 

assessments and having to have some kind of gender dysphoria 

diagnosis, which we’re already trying to move away from in order to 

prove you’re trans and the victim of a hate crime as a result of your 

identity.” 
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“If, like, I was spontaneously attacked by someone to me that's a hate 

crime but to them that's not you know so who whose side is believed. It's 

something in their mind you know I mean I can't know I can never say 

that this is really what this is truly what they felt about me and that's 

why they did that.” 

 

 

Young people shared a concern that hate crime may be used against marginalised 

communities, specifically communities that are already overpoliced in an Irish context 

namely Black, Roma and travelling communities. This concern came from the inability of 

the legislation to account for power structures and structural prejudice and discrimination 

namely that the legislation does not consider how Black and Brown individuals are those 

who experience racism yet in theory and has been demonstrated in international law 

white people could rely on the legislation to claim racism or hate crime.  

 

“I also fear that it might be used against marginalized communities.” 

 

 

 

Additionally young people spoke about how people have misconceptions about working-

class, Black and Roma communities with the general population assuming that these 

communities are more likely to commit crimes when in reality they are overpoliced. 

Additionally young people named that many people assume that these communities are 

more homophobic, biphobic and transphobic than the general Irish population which may 

result in them being further policed as a result of the introduction of hate crime 

legislation. Young people agreed collectively that this is not true and there is little 

evidence to say that these communities are any more or less homophobic, biphobic and 

transphobic than white, settled Irish people.  

Young people also shared a concern regarding the gravity of crime for offence committed 

namely that while something may be a hate crime where is the recognition that physical 

assault is more harmful than someone offhand in anger saying a slur etc.  

Intersectionality was also named as something young people felt meaningful to capture 

within the legislation. They raised the question of how it would be accounted for if a 

victim was covered under multiple protected characteristics, would this mean that each 

characteristic needed to be proven or that motivation of hate was driven by one aspect 

of the person’s identity, would there be increased sentencing for an individual who 
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committed a hate crime against an individual or a group who were at the intersection of 

multiple forms of marginality? 

 

“Is there any space for kind of intersectionality like say if I was to be 

attacked like I’m a trans man but I’m a gay trans man. Unless do police 

basically have to say, well, this happened because your trans or this 

happen because you're gay or can you combine them, and then does that 

increase the sentencing, is that the same?” 

 

 

Young people shared that they think this legislation needs to be part of a broader suite 

of actions by the government to end hate and violence against marginalised 

communities. This suite of actions needed to include a national action plan against hate 

crime, a regular review of the legislation in consult with stakeholders and affected 

communities. They also felt the government should have held public consultations on 

this legislation and should be more forthcoming with the fact that the legislation is being 

actualised, for many young people they were unaware of the proposed legislation until 

this focus group.  

 

They spoke about the importance of education within schools about marginalised 

communities and identities, their experiences and how to support them. Young people 

felt that if the general public was educated from a young age there would be more 

credence to say that an incident was potentially not motivated by hate because this 

person has done education and awareness training about marginality and performed well 

or was engaged in process etc.  

 

“We don't have any education model or system to say that well this 

person has been given the opportunity to like understand this and that 

and the other and they still did this so maybe it's a hate crime we don't 

have anything like that it’s just it's my word against yours.” 

 

 

They also felt that this legislation needed to be accompanied by a large awareness 

campaign which educated the general public about the legislation and the harm caused 

by prejudice and violence against marginalised communities.  
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“You know marginalized experiences like when you see bullying in 

schools, I mean we say don't bully people, but we don't say, well, why 

are you bullying this person, you know I mean like what is it about this 

person that makes you dislike them and then work from there.  We just 

go don't bully people it's not right it's not nice I mean we all know that, 

but like what is it that people disliked about each other.” 

 

 

Meaningfully young people shared that they felt there needed to be some form of 

restorative justice considered within the legislation or in the policy frameworks 

surrounding the legislation, where by the individual if they felt able supported by their 

community would work to educate the perpetrator and the perpetrators community 

support structure in order to bring legitimate change to prevent reoffence. It was named 

that potentially this was education based in the aftermath of conviction but there was a 

concern regarding how this would be managed and how would the perpetrator be held 

to account to ensure they engaged in this process.  

 

“I don't even necessarily think that, like, I think you know, like minor 

hate crimes, you know I don't personally even think jail time or so is 

necessary, but there is no other options, you know I mean like there is 

no other option presented by this legislation or the government. Like let’s 

say this person threw rocks at my house that’s a hate crime, but like 

you're not personally injured you go to the Gardai and they go well look 

you hardly want his life ruined over that and like it's true you do hardly 

want someone's life over, but like what is the other option, you know 

yeah. You'd rather someone be helped and change and grow, you know, 

but like what is the option to help them do that there's nothing so then 

nothing happens.” 

 

“There should be like a mandatory course or something you know it's still 

mandatory, it's still like part of like the sentencing. But maybe jail time 

isn't even necessary in all cases, but people need to be educated after 

like there's no point if they're kind of getting off scot free.” 

 

“I think if like the perpetrator is told to do a mandatory course like if 

they're not doing jail time and stuff and like are free to just walk around 
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and do stuff they could just refuse to go to these things and just go and 

like what would happen if they don't go? What are the repercussions of 

not going and doing these courses?” 

 

 

Young people also shared that they felt their needed to be support systems in place for 

the victim as they move through the trail particularly if their identity or the legitimacy of 

the harm they suffered is continuously questioned by the defence.  
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Nasc Submission to Joint Committee on Justice on the Criminal Justice (Hate Crime) 

Bill, 2021 
 

13th August 2021 

1. Nasc, Migrant and Refugee Rights Centre (Nasc) would like to thank the Joint Committee on 

Justice for the invitation to make a written submission on the General Scheme of the Criminal Justice 

(Hate Crime) Bill 2021. Nasc is a non-governmental organisation based in Cork City, Ireland. Nasc, the 

Irish word for ‘link’, empowers migrants to realise and fulfil their rights. Nasc works with migrants 

and refugees to advocate and lead for change within Ireland’s immigration and protection systems, 

to ensure fairness, access to justice and the protection of human rights.  

About Us 

2. Nasc, founded in May 2000, has over two decades of experience supporting refugees, asylum 

seekers and ethnic minority communities in Ireland. Through our various projects including our free 

legal service, our migrant youth project and our education and employment project for refugee 

women, Nasc provides information, advice and support to over 1,200 people annually.  

3. In 2012 Nasc published Stop the Silence: A Snapshot of Racism in Cork1 based on our experience of 

piloting a third-party reporting initiative for racist incidents in Cork City. In 2013 Nasc published In 

From the Margins: Roma in Ireland2 which examined racism and structural racism experienced by 

Roma communities in Ireland. In 2014, Nasc developed an Anti-Racism Toolkit for Schools that 

continues to be used by schools in anti-racism teaching. We are members of the Irish Network 

Against Racism (INAR) and we support people who have experienced racism or witnessed a racist 

incident through INAR’s iReport Racist Incident Reporting System mechanism. Nasc is also a member 

of the Coalition Against Hate Crime and we have contributed to, and support, the submission made 

separately by the Coalition Against Hate Crime.  

4. This submission is directly informed by our day-to-day experiences working with migrants, 

refugees, asylum seekers and ethnic minorities living in Ireland. This submission aims to identify 

issues disproportionately impacting Ireland’s migrant, asylum seeking and ethnic minority 

communities. 

General Principles 

5. Nasc broadly welcomes the General Scheme of the Criminal Justice (Hate Crime) Bill 2021 which 

will replace the Incitement to Hatred Act, 1989 and will introduce, for the first time, aggravated 

offences and aggravated sentencing for offences motivated by hate. This legislation alone will not 

produce societal change and there must be investment in anti-racism resources. We believe that this 

legislation is one part of a multi-faceted approach needed to combat hate and intolerance in our 

communities. We would also like to stress the need for resources for victim support and for 

community work at grassroots level around the country.   

6. We are concerned that the public consultation in October 2019 was limited to a review of the 

Prohibition of Incitement to Hatred Act 1989 and did not address hate crime. We believe that this 

 
1 Nasc, Stop the Silence: A Snapshot of Racism in Cork (2012) available at  
https://nascireland.org/publications/stop-silence-snapshot-racism-cork-2012  
2 Nasc, In From The Margins: Roma In Ireland (2013) available at https://nascireland.org/publications/margins-
roma-ireland-2013  

http://www.ireport.ie/
https://nascireland.org/publications/stop-silence-snapshot-racism-cork-2012
https://nascireland.org/publications/margins-roma-ireland-2013
https://nascireland.org/publications/margins-roma-ireland-2013
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was a missed opportunity for the communities most affected by hate crime to make their voices 

heard about their lived experience of hate crime. We are also concerned that there is widespread 

misunderstanding and misrepresentation of what this legislation will entail. Training, education and 

a public awareness campaign is needed to ensure that the public understand this legislation.  

7. Finally, Nasc urges the government to give urgent consideration to implementing an immigration 

firewall for migrants making reports to, or cooperating with, an investigation the Garda Síochána. 

Nasc has previously raised the need for such a firewall in submissions including our submission to 

the European Commission consultation on ‘Preventing and combatting gender-based violence 

against women and domestic violence’3. Presently a migrant, refugee or asylum seeker who reports 

any offence to the Garda Síochána risks their immigration status being investigated. This has a 

chilling effect on migrants, especially undocumented migrants, making reports to, or cooperating 

with, the Garda Síochána and undermines trust in the Garda Síochána amongst migrant 

communities. We strongly believe that the Garda Síochána investigating a crime should not refer the 

victim or the witness to the Garda National Immigration Bureau to investigate their immigration 

status.  

 

Analysis of Heads of Bill 
 

Head 1: Preliminary and General 

8. Nasc recommends that the name of the proposed Act be amended to include a reference to the 

offence of Incitement to Hatred. The General Scheme of the Bill has two parts – Part 1 Incitement to 

Hatred and Part 2 Hate Crime. Both parts should be given equal weight in the name of the Act.  We 

are concerned that naming only Hate Crime in the title of the Bill will lead to confusion and may lead 

people to conflate incitement to hatred with hate crime offences.  

Recommendation: Amend the name to the Criminal Justice (Incitement to Hatred and Hate Crime) 

Act, 2021 

Head 2: Interpretation 

9. Nasc is concerned that the definition of “hatred” provided does not reflect international standards 

and is insufficiently clear to provide certainty to the public, prosecutors, and judiciary. We note that 

the term “significant ill will” is vague and does not have a clear meaning in law. We also note that 

when this definition of ‘hatred’ is used in paragraph 1 of Head 3 of the Bill it leads to unnecessary 

duplication:  

“A person is guilty of an offence who –  

Communicates to the public or a section of the public by any means, for the purpose of inciting, or 

being reckless as together such communication will incite, [detestation, significant ill will or hostility, 

of a magnitude likely to lead to harm or unlawful discrimination against a person or group of people 

 
3 Nasc, Submission to the European Commission consultation on ‘Preventing and combatting gender-based 
violence against women and domestic violence’, 10 May 2021, available at 
https://nascireland.org/sites/default/files/Submissions/Nasc%20submission_Preventing%20and%20combattin
g%20gender-
based%20violence%20against%20women%20and%20domestic%20violence_Migrant%20Women.pdf  

https://nascireland.org/sites/default/files/Submissions/Nasc%20submission_Preventing%20and%20combatting%20gender-based%20violence%20against%20women%20and%20domestic%20violence_Migrant%20Women.pdf
https://nascireland.org/sites/default/files/Submissions/Nasc%20submission_Preventing%20and%20combatting%20gender-based%20violence%20against%20women%20and%20domestic%20violence_Migrant%20Women.pdf
https://nascireland.org/sites/default/files/Submissions/Nasc%20submission_Preventing%20and%20combatting%20gender-based%20violence%20against%20women%20and%20domestic%20violence_Migrant%20Women.pdf
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due to their association with a protected characteristic] against another person or group of people 

due to their real or perceived association with a protected characteristic.” 

10. Nasc supports the definition of ‘protected characteristics’ as set out in Head 2 and we 

particularly welcome the inclusion of ‘gender expression or identity’. We understand that it may be 

unworkable for the legislation to attempt to deal with all forms of hate and that this legislation 

attempts to capture the most serious form of hate based on immutable characteristics.  

Recommendation: The government should provide a clear justification for choosing the definition of 

hatred as set out in Head 2.  

The government should provide a framework for its decision on what characteristics fall within the 

‘protected characteristics’.  

 

PART 1 

Head 3: Incitement to Hatred 

 Paragraph 1 

11. Nasc is pleased to see that the Incitement to Hatred provisions provide for communication to the 

public or a section of the public “by any means”. We believe that this is an important element in 

future-proofing this legislation as communication tools and platforms continue to develop rapidly. 

12. Nasc welcomes the inclusion in paragraph 1 of “real or perceived association with a protected 

characteristic”. Nasc’s experience of working with migrants, refugees, asylum seekers and people 

from ethnic minority backgrounds indicates that multi-racial or multi-ethnic families can become 

targets for incitement to hatred and we are pleased that this Bill would offer them protection. 

Paragraph 3 

13. Nasc shares the concerns outlined in the Coalition Against Hate Crime submission that paragraph 

3 of Head 3 is insufficiently clear that body corporates can be held responsible for the facilitation of 

the dissemination of incitement to hatred.  

 Paragraph 5 

14. Paragraph 5(a) provides for defences to a prosecution for Incitement to Hatred. The defences 

included are more extensive than those contained in the predecessor legislation, the Prohibition of 

the Incitement to Hatred Act, 19894. The General Scheme of the 2021 Bill introduces new defences 

for “reasonable and genuine contribution to literary, artistic, political, scientific or academic 

discourse” which apply to the distribution of inciting material. Nasc is concerned that these are 

overly broad and are not defined in the legislation.  

 
4 Section 5 of the Prohibition of Incitement to Hatred Act, 1989 provides for inter alia the following defences: 
“fair and accurate report of proceedings in either House of the Oireachtas or a committee of the Oireachtas or 
of either such House or an official report or publication of the Oireachtas or either such House or such a 
committee, or 
(b) a fair and accurate report of proceedings publicly heard before a court, or a tribunal exercising functions or 
powers of a judicial nature, where the report is published contemporaneously with the proceedings or, if it is 
not reasonably practicable or would be unlawful to publish a report of them contemporaneously, as soon as 
publication is reasonably practicable and lawful.” 
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15. Nasc has genuine concerns as to how “a reasonable and genuine contribution” may be defined. 

Are these objectively “reasonable and genuine” contributions? Our view is that if the discourse 

would otherwise reach the threshold set out in Paragraph 1 of “inciting or being reckless as to 

whether such communication will incite, hatred…”, it is then an oxymoron to say that it was a 

“reasonable” contribution to the discourse? We would also argue that it is unclear what is meant by 

a “genuine” contribution. Does a deliberately provocative contribution fall outside of these 

exceptions? 

16. A key concern for Nasc is the inclusion of “political discourse” here. The question of what might 

constitute ‘political discourse’ is a philosophical question not best suited for determination by a 

prosecutor or by judiciary. It could potentially be defined so broadly that all speech referencing 

migration or borders could be couched as political discourse and make the incitement provisions 

unworkable. Further, is discourse by someone who is a political figure protected by this defence? Is 

discourse that would otherwise constitute incitement from a person standing for election protected 

by the “political” exemption? This is particularly worrying in light of the increasing populist political 

tactic of deliberately fomenting sectarianism or racism against minority groups with inflammatory 

and inciting speech. Housing and accommodation have traditionally been a focal point for this in 

Ireland. This is particularly true of both accommodation for Ireland’s Traveller communities5 and 

direct provision accommodation for international protection applicants6. Conversely there is an 

argument that those engaging in politics, and particularly elected representatives, should be held to 

a higher standard rather than a lower standard.  

17. Nasc has similar concerns with regard to the exception for contributions to ‘academic discourse’. 

It is important to be cognisant that research, including academic research from institutes of 

education in Ireland are not automatically ethically neutral. Again, this defence throws up many 

questions including whether anything published in an academic journal would potentially be covered 

by this defence, and if so, what would then constitute an academic journal? Would Islamophobic 

material that would otherwise meet the incitement threshold distributed by a lecturer in a class be 

protected?  

18. Although Nasc advocates against these blanket defences, we recognise that these are complex 

and contentious questions that require careful balancing of rights. However, we would strongly urge 

the drafters to justify the inclusion of each defence and provide clear guidance in the legislation as 

to how these defences may be construed.  

19. Paragraph 5(c) sets out a defence to incitement for an individual who has disseminated or 

distributed material. This paragraph uses the phrase “to stir up hatred” for the first time. As this 

phrase is not used or defined elsewhere in the Act, Nasc recommends that it is replaced with “to 

incite hatred.”  

 Paragraph 7 

 
5 See Rosaleen McDonagh, Peter Casey will not succeed in winding clock back on Travellers (Irish Times) 
(01/11/2018) available at https://www.irishtimes.com/opinion/peter-casey-will-not-succeed-in-winding-clock-
back-on-travellers-1.3681706  “In the run-up to an election, parish-pump politics ensured that anti-Traveller 
rhetoric would galvanise the vote. Travellers were fair game; catcalls and dog whistles, disapproval and 
undermining an already fractured Traveller community was the norm. This was how elections were fought and 
won.”  
6Press Release, Nasc strongly condemns suspected arson attack at proposed direct provision centre in Rooskey, 
Nasc, Migrant and Refugee Rights Centre (Jan 2019) available at https://nascireland.org/news/2019/nasc-
strongly-condemns-suspected-arson-attack-proposed-direct-provision-centre-rooskey 
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20. Paragraph 7 provides that there is no requirement to show that harm occurred or that the 

communication ‘successfully’ incited hatred. Nasc believes that this provision is important to ensure 

that victims have access to justice.  

 

PART 2 – Hate Crime 

21. Heads 4 to 6 of the Bill create twelve new aggravated offences, amending the Non-Fatal Offences 

Against the Person Act 1997, the Criminal Damage Act 1991 and the Criminal Justice (Public Order) 

Act 1994. These new offences share the same essential elements of an offence “[ ] that was 

motivated by prejudice… against a protected characteristic…” and we will discuss each of these 

elements of Heads 4-6 together below.  

22. Nasc would like to see the rationale for choosing these twelve specific offences. As raised 

separately in the Coalition Against Hate Crime Submission, crimes such as sexual offences are 

excluded. We would welcome a consultation with individuals and groups identified with the 

protected characteristics on what aggravated offences should be included.  

Heads 4 - 6:  

“Motivated by prejudice” 

23. The government has decided to opt for an animus model rather than a discriminatory selection 

model to determine whether a hate offence has been committed. Per the animus model, a hate 

crime is committed when the offence is motivated by, or the offender has demonstrated, prejudice 

against a protected group. In A Comparative Analysis of Hate Crime Legislation, Chalmers and 

Leverick characterise the former (motivation) as a subjective animus model and the latter 

(demonstration of hostility) as an objective animus model.7 Demonstration of hostility can usually be 

satisfied by “proof of motive or proof of the expression of hostility in connection with the offence.”8 

24. Nasc’s chief concern with Heads 4 to 6 is the use of the ‘motivation’ test to determine whether a 

hate crime has been committed. In its current form, the proposed legislation would require the 

prosecution to prove beyond a reasonable doubt9 that the perpetrator was motivated, at least in 

part,10 by prejudice in committing the act. This requires the prosecution to prove the intention 

behind the offence. We are concerned that in the case, for example, of a racially motivated offence, 

absent evidence that the offender is ideologically racist, the aggravated offence will not be 

successfully prosecuted. Even in circumstances where there was racist behaviour on the occasion, 

such as a racist slur being used, it may well be a defence to say that the slur used was in the heat of 

the moment or unrelated to the reason for the offence. We believe that this falls below the level of 

protection in law that people with protected characteristics expect and will result in few 

prosecutions.  

 
7 J Chalmers & F Leverick, A Comparative Analysis of Hate Crime Legislation: A Report to the Hate Crime 
Legislation Review (July 2017) University of Glasgow  available at https://consult.gov.scot/hate-
crime/independent-review-of-hate-crime-
legislation/supporting_documents/495517_APPENDIX%20%20ACADEMIC%20REPORT.pdf  
8 Ibid 
9 Head 8 of the Bill includes a requirement that the prosecution must demonstrate “beyond a reasonable 
doubt” that the offence was motivated by prejudice.  
10 Head 8 of the Bill states that “it shall not be necessary to show that prejudice was the only, or the principal 
motivation for the offence.” 

https://consult.gov.scot/hate-crime/independent-review-of-hate-crime-legislation/supporting_documents/495517_APPENDIX%20%20ACADEMIC%20REPORT.pdf
https://consult.gov.scot/hate-crime/independent-review-of-hate-crime-legislation/supporting_documents/495517_APPENDIX%20%20ACADEMIC%20REPORT.pdf
https://consult.gov.scot/hate-crime/independent-review-of-hate-crime-legislation/supporting_documents/495517_APPENDIX%20%20ACADEMIC%20REPORT.pdf
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25. Nasc’s preference is for the use of a ‘demonstration’ test. This would be satisfied by proof that 

the offender expressed hostility (eg use of a racist, ableist, homophobic etc slur during the 

commission of the offence) or by proof of motive. The demonstration test recognises that harm that 

occurs to the victim when the victim experiences the offence as a ‘hate crime’. In most cases it will 

be easier hostility was demonstrated than the offender was motivated by prejudice when s/he 

committed the act or offence.  

26. We recognise that this is a particularly complex and contested area and there are concerns that 

the ‘demonstration’ test may lead to disproportionately high levels of prosecution. An argument 

may also be made that Head 8 of the Bill which outlines the bias indicators that the court or jury may 

take into consideration when assessing whether the offence was motivated by prejudice includes as 

one of the indicators “evidence of comments, written statements, gestures or other indications by 

the defendant of hostility towards a protected characteristic immediately before, during or after the 

event.” However, while this evidence would likely be enough to ground a case based on a 

‘demonstration of hostility’ test, under the proposed Irish legislation it would not be taken “to be 

proof in and of itself”11.  

27. Nasc’s belief is that introduction of Hate Crime legislation is a recognition of the exceptional 

nature of the harm that caused by hate crime not just to the victim themselves, but also to their 

families and communities. We believe that the legislation should be clear, practical and enforceable 

and a demonstration test would promote enforceability.   

“Against a protected characteristic”:  

28. We note that this is inconsistent with the definition provided in Head 3 which refers to “hatred 

against another person or group of people due to their real or perceived association with a protected 

characteristic.” We believe that the working of Head 3 is preferable as it also provides protection to 

those with a “real or perceived association with a protected characteristic”. As we noted above, our 

experience of working with migrant communities has been that multi-ethnic or multi-racial families 

are often targeted for abuse.  

Alternative verdicts 

29. Nasc would like to welcome the provision for an alternative verdict in circumstances where the 

aggravated element of the offence has not been sufficiently proven.  

Recommendations: Nasc believe that requirement to show that the act was ‘motivated by prejudice’ 

is too high a threshold and will limit access to justice for victims of offences. We recommend that 

the ‘demonstration of hatred’ test be used instead. 

Nasc recommends that the phrase “against a protected characteristic” contained in Heads 4, 5 and 6 

is replaced by to “hatred against another person or group of people due to their real or perceived 

association with a protected characteristic.” 

Head 7 – General provision where a scheduled offence is aggravated by prejudice  

30. Nasc welcomes the creation of a general provision to enhance sentencing for other offences in 

circumstances the offence is motivated “in whole or in part” by prejudice. We are concerned that 

 
11 Head 8 of the Bill states that “None of the [eight factors, based on the list of ‘bias indicators’ published by 
the Office for Democratic Institutions and Human Rights of the OSCE] shall be taken to be proof of motivation 
in and of itself, however the presence of several of the indicators listed may be given weight in determining 
the likelihood that the incident was motivated by prejudice…” 
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Head 7 refers to a schedule of offences - Schedule 1, however Schedule 1 does not appear to be 

published. We would urge the government to publish this schedule of offences as soon as possible 

and its rationale for the offences it has decided to include in Schedule 1.  

31. Head 7 requires the court, in circumstances where the court has determined that the offence 

was motivated by prejudice and is enhancing the sentence on that basis, to ensure that the “record 

of the proceedings” reflects that the “offence was thus aggravated by prejudice”. Nasc would also 

urge the government to clarify what they mean by the “record of the proceedings”. It is our 

understanding that no such record is maintained at District Court level. Given the significance of 

having the prejudice element of the offence recorded, it is important that the government clarify 

this.  

Head 8 – Determining whether an offence was motivated by prejudice 

32. We welcome the inclusion in Head 8 of the clarification that “in determining motivation by 

prejudice for the purposes of this Act, it shall not be necessary to show that prejudice was the only, or 

principal motivation for the offence.” Nasc believes that this is essential to ensuring that the 

legislation is enforceable.  

Head 9 – Denial or gross trivialisation of crimes of genocide 

33. Head 9 introduced a new offence of publicly condoning, denying or grossly trivialising an act of 

genocide. We are concerned at the introduction of a blanket offence which may result in conviction 

regardless of the motivation or whether any harm was experienced by a person or group of people 

with a real or perceived association with a protected characteristic. This goes significantly beyond 

the text of EU Council Framework decision 2008/913/JHA which requires the condoning, denial or 

trivialisation to be “directed against a group of persons or a member of such a group defined by 

reference to race, colour, religion, decent or national or ethnic origin when the conduct is carried out 

in a manner likely to incite violence against such a group or a member of such a group.” 

34. We are also concerned that the legislation addresses only genocide and not crimes against 

humanity or war crimes as required by the EU Council Framework decision 2008/913/JHA and so is 

not an adequate transposition.  

Recommendation: We recommend that Head 9 is amended to be consistent with the text of EU 

Council Framework decision 2008/913/JHA.  

 

Head 10 - Repeal 

No Further Comment  

 

Head 11 – Consequential Amendments to Other Acts 

No Further Comment 
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Submission to the Joint Oireachtas Committee on Justice on the General Scheme of a 

Criminal Justice (Hate Crime) Bill 2021 

 

Introduction: 

 

1. The Programme for Government contains commitments as follows:  

“introduce Hate Crime legislation within 12 months of the formation of the 

Government. This legislation will create specific offences, to ensure that those who 

target victims because of their association with a particular identity characteristic are 

identified as perpetrators of hate crime. This legislation will be on the basis of an 

aggravated offences model.” and,  

“In order to ensure that those who seek to encourage and incite others to hate minority 

groups can be prosecuted, we will revise and update the Incitement to Hatred Act 1989, 

taking account of the public consultation conducted in 2019”.  

 

2. The General Scheme of a Hate Crime Bill is designed to fulfil both of these commitments.  

 

3. There is general acceptance internationally that hate crimes cause a distinct form of harm. 

Hate crimes almost always include a ‘signalling’ element which (intentionally) produces 

distinct effects that can spread fear, isolation and anger laterally through communities, but 

also down through generations. Therefore, it is useful to have specific forms of offences 

which recognise this harm and provide enhanced penalties where a base offence is 

aggravated by hate.  

 

4. The benefits of having specific hate offences in terms of data recording are also clear – the 

true nature of the offence is recorded and investigated from the outset; the hate element is 

not ‘lost’; the person is charged with the particular offence and the evidence of the hate 

element is presented to the court and can be fairly assessed; and a hate motivation for a 

crime (or pattern of crimes) can be taken into account in making decisions about managing 

offenders during their sentence or after release back into the community on parole, for 

example.  

 

5. Arguments against creating specific offences are principally grounded in the difficulty of 

proving the hate motive. For most offences, proof of the fact the perpetrator committed the 

relevant offence is sufficient, without having to prove why, and proving a hate motive can 

be difficult. This is a significant issue, and must be recognised. Clear measures will be 

needed to deal with this difficulty, as without these measures it is unlikely that any new 

legislation to deal with hate crimes would be successful. Factors such as the list of bias 
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indicators developed by the OSCE and the Fundamental Rights Agency of the EU may be 

useful in this regard.  

 

6. The impact of hate speech is especially serious as it has a ripple effect which spreads far 

beyond the individual victim and can, if not dealt with, lead to a more divided society where 

entire communities feel unsafe. Hate speech therefore impacts on the cohesion and fabric 

of our shared community. Hate speech facilitates, and can lead to, hate crime. In itself it 

can cause great distress or injury. It validates prejudice and can be used by individuals or 

groups to organise and campaign for their cause or raise funds to perpetuate and escalate 

the hateful climate they wish to promote. . 

 

Provisions of the General Scheme 

 

7.  Head 1 provides for the short title and commencement matters. These are standard 

provisions.  

 

8. Head 2 is also a standard provision which gives definitions of words and terms to be used 

in the Bill. Some definitions which may be of interest include the definition of hatred for 

the purposes of this Bill, and the list of protected characteristics. 

 

9. For the purposes of this Bill, “hatred” is defined as meaning detestation, significant ill will 

or hostility, of a magnitude likely to lead to harm or unlawful discrimination against a 

person or group of people due to their association with a protected characteristic. This 

definition was very carefully crafted to ensure that any offences are based on the 

perspective of the offender rather than any characteristic of a victim.   

 

10. This head also provides the list of protected characteristics to be used in the Bill. It is 

proposed to use the same characteristics as are used in the 1989 Prohibition of Incitement 

to Hatred Act, and to expand further to include two new characteristics; gender (including 

gender expression or identity) and disability. This list of protected characteristics in the 

General Scheme is different to the longer list of characteristics in the Equality legislation, 

not all of which are suitable for inclusion in a criminal statute, either because of difficulty 

in defining them with sufficient precision to reach the required standard of legal certainty 

on which to base a criminal offence, or because there is insufficient evidence of the 

necessity to include such grounds, which although they may be at the root of significant 

problems of discrimination, do not appear at present to be a significant trigger for hate 

crimes or incitement to hatred.  Characteristics which were considered but were not 

ultimately included in the list for these reasons include, for example, family or 

socioeconomic status, address or postcode, employment status and homelessness.  

 

11. There is a need for considerable caution in legislating for incitement to hatred in particular, 

since such legislation will inevitably, to a degree, impinge on freedom of expression. 
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Therefore any criminal legislation in this sphere must be clearly demonstrated to be both 

necessary and proportionate. The list of protected characteristics should be kept under 

review as the legislation is implemented, and revised to reflect emerging evidence of the 

occurrence of hate crimes associated with particular identity characteristics. 

 

 

Part One – Incitement to Hatred 

 

12. Within Head 3, Subheads 3(1) and 3(3) create new offences of Incitement to Hatred. These 

offences will replace the provisions of the 1989 Act which will be repealed by this Bill.  

 

13. Subhead 3(1) provides for the main offence of incitement to hatred which comprises of 

communication to the public by any means, where the purpose of the communication is to 

incite hatred, or where the person is aware that there is a significant risk that the 

communication will incite hatred. The incitement can be against a person, or a group of 

people, but must be due to their association with a protected characteristic as defined in 

Head 2. 

 

14. Subhead 3(3) is a distribution offence and criminalises disseminating or distributing 

communications described under subhead 1 to the public or to any portion of the public.  

 

15. Subheads 3(2) and 3(4) set out the penalties for the offences described above. The offences 

in subheads 1 and 3 can be tried summarily or on indictment. On summary conviction, the 

person can be fined, or sentenced to up to 12 months (or both). The penalty on indictment 

is an unlimited fine, and/or up to 5 years imprisonment for an incitement offence under 

paragraph (1), two years for a distribution offence under paragraph (3). 

 

16. Subhead 3(5) provides for defences that may be used in the prosecution of an offence under 

5(3), which is the offence of distributing material inciting hatred. It is important to note 

that the defences in this section only apply to the distribution offence, and that there is no 

defence built into this legislation for incitement to hatred, or “hate speech”.  

 

17. This section details three possible defences to distributing material inciting hatred. The first 

is a defence that the material consisted solely of a reasonable and genuine contribution to 

society. The fields listed in the General Scheme include 

- a reasonable and genuine contribution to literary, artistic, political, scientific, or academic 

discourse,  

- an utterance made under Oireachtas privilege,  

- fair and accurate reporting of court proceedings,  

- material which has a certificate from the authorising body, in the case of a film or book,  
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or 

  

- a communication necessary for any other lawful purpose, including law enforcement or 

the investigation or prosecution of an offence under this Act  

 

18. The second defence is for the case of dissemination of material by a body corporate. A 

body corporate will only be able to avail of a defence to a charge of distribution of material 

inciting hatred if they generally have reasonable measures in place to prevent this type of 

content, and they were complying with these measures at the time, and they were unaware 

that this particular piece of content was likely to incite hatred. This is to provide a defence 

for companies who are engaging in good faith in preventing dissemination of material 

inciting hatred, but despite their best efforts, missed a specific piece of content.  

 

19. The final defence is for an individual who has distributed material inciting hatred if they 

can prove that they had no reason to suspect that the communication they were distributing 

would stir up hatred.  

 

20. Subhead 3(6) provides for reverse burdens for distribution offences. This means that in the 

course of a trial it will be presumed that the accused knew what the material contained and 

understood what it meant, and where posted on a public forum, knew that it would be public 

speech, unless on the balance of probabilities they can prove that this was not the case.   

 

21. Subhead 3(7) is a protection, to ensure that a prosecution can proceed for offences under 

this section irrespective of whether the accused was successful in inciting hatred, or causing 

harm, or unlawful discrimination. This focuses the offence on the actions of the accused, 

rather than the reaction or perspective of the victim or witnesses, and is designed to cover 

situations where, for example, those present are sympathetic with the victim, rather than 

siding with the accused. 

 

22. Subhead 3(8) is the extraterritoriality piece for the distribution offence, as in many cases 

distribution of material likely to incite hatred occurs online, and can spread quickly from 

country to country. This piece is also particularly relevant because many social media 

companies have premises in Ireland. Under this subsection, a person may be prosecuted in 

Ireland for a distribution offence as if the offence had taken place within the State. This can 

occur where the offence was committed using an information system if the person was 

physically present in the state, if the material was hosted on an information system in the 

State whether or not the person was in the State (as required under Article 9 of EU Council 

framework decision 2008/913/JHA on combating certain forms and expressions of racism 

and xenophobia by means of criminal law), or if the material was disseminated to an 

individual who was physically present in the state (regardless of whether or not the accused 

was in the State). 
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Part Two – Hate Crime 

23.  Head 4 makes seven amendments to the Non-Fatal Offences Against the Person Act 1997 

to make provisions for “Hate Crimes”. These amendments will create statutory provision 

for “Hate Crimes” which will take the form of aggravated forms of existing offences under 

the Act. These offences are aggravated by prejudice on the part of the perpetrator against 

protected characteristics as defined in the interpretation section of the General Scheme. The 

aggravated forms of these offences will generally carry an enhanced penalty compared to 

the “ordinary” form of the offence. In each new offence there is also a safeguard in the 

provision for an alternative verdict, whereby the Court may find an individual guilty of the 

ordinary form of the offence if they find that the “aggravation” aspect has not been proven. 

This safeguard is intended to encourage the prosecution of these hate crimes, as the 

prosecution will not fall entirely if the hate motivation cannot be proven – there will be no 

incentive to only prosecute the ordinary form of the offence to ensure a conviction.  

 

24. Head 5 amends the Criminal Damage Act 1991 to create a new offence of damaging 

property aggravated by prejudice against a protected characteristic. The reasoning follows 

the same outline as the amendments in Head 4, and similarly, the aggravated version of the 

offence carries an enhanced penalty.  

 

25. Head 6 makes four amendments to the Criminal Justice (Public Order) Act 1994, creating 

aggravated forms of offences under the Act, in line with the provisions of Heads 4 and 5. 

 

26. Head 7 makes a general provision to ensure that when a criminal offence, listed in the 

Schedule, is carried out with prejudice against a protected characteristic as an aggravating 

factor, that it can be charged and prosecuted for what it is – a hate crime. It is intended that 

when evidence arises that a particular criminal offence which does not fall within the scope 

of the provisions of the Act is commonly motivated by prejudice against a protected 

characteristic, it may be added to the Schedule to the Act, and can be investigated as a “hate 

crime”. This will ensure that the aggravating factor is considered at sentencing, and is 

placed on the formal record of the offence. This will result in better recording of hate 

crimes, resulting in better data, and better management of offenders.  

 

27. Head 8 contains a list of bias indicators which may be considered by a Court when it is 

determining whether an offence under this Act was motivated by prejudice. The bias 

indicators used here are the internationally accepted OSCE bias indicators. Presence of a 

single, or a number of bias indicators does not conclusively prove that there was a prejudice 

against protected characteristic, but the Head provides guidance to the Court on the type of 

evidence which may be relevant in determining  the motive of the accused.  

 

28. Head 9 creates a new offence of denying or grossly trivialising crimes of genocide, which 

is a requirement under EU Council framework decision 2008/913/JHA, which combats 

certain forms and expression of racism and xenophobia by means of criminal law. This 

area is also something that has been highlighted by the Council of Europe Commission 
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against Racism and Intolerance on a number of occasions, including in its country report 

on Ireland in 2019. The proposed definition of genocide for the purposes of this legislation 

is taken from the Genocide Convention, and is the same as the one used in the Genocide 

Act 1973. 

 

29. Head 10 repeals the prohibition of Incitement to Hatred Act 1989 in its entirety. The 

provisions of the 1989 act are to be replaced with the new incitement to hatred offences 

detailed in Part 1 of this General Scheme. 

 

30. Head 11 adds offences under this Act to schedules of other Acts. This includes the Bail 

Act 1997, enabling a court to refuse bail where a person is charged with such an offence if 

reasonably considered necessary to prevent the commission of a serious offence by that 

person. The remainder are consequential amendments to add the new, aggravated offences 

to schedules where the ordinary forms of these offences already appear. 

 

Department of Justice 

August 2021 
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Submission on the General Scheme Criminal Justice (Hate Crime) 

Bill 2021 

 
Pavee Point Traveller and Roma Centre has been working to challenge racism and promote 
Traveller and Roma inclusion in Ireland since 1985. The organisation works from a 
community development perspective and promotes the realisation of human rights and 
equality for Travellers and Roma in Ireland. The organisation is comprised of Travellers, 
Roma and members of the majority population, who work together in partnership to 
address the needs of Travellers and Roma as minority ethnic groups experiencing 
exclusion, marginalisation and racism. Working for social justice, solidarity and human 
rights, the central aim of Pavee Point is to contribute to improvement in the quality of life 
and living circumstances of Irish Travellers and Roma. 
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Introduction:  

Pavee Point Traveller and Roma Centre welcomes the introduction of the Criminal Justice 

(Hate Crime) Bill 2021 and the opportunity to contribute to this consultation process. 

Pavee Point has advocated for many years for effective legislation which acknowledges 

that hate speech and hate crime exist in Ireland with devastating impacts for victims. 

Travellers, Roma, and other groups need protection under the law and this protection 

must be meaningful and effective. 

This submission reviews the current General Scheme of the Criminal Justice (Hate Crime) 

Bill and provides key recommendations on Head 2: interpretation; Part 1: incitement to 

hatred; and Part 2: hate crime. The submission concludes by highlighting some of the key 

measures needed in conjunction with the legislation to ensure hate crime and hate 

speech are adequately addressed.  

Context: 

As minority ethnic groups, Travellers and Roma experience persistent racism and 
discrimination, in intersection with discrimination on the basis of gender and other equality 
issues such as disability. As a result, Travellers and Roma are among the most marginalised 
and excluded individuals and groups in Ireland. Due to this widespread racism and 
discrimination, both Roma and Travellers are subjected to hate crime and hate speech on 
a daily basis by private and public actors (see Appendix 1 for a list of examples). 
 
In 2020, the EU Fundamental Rights Agency (FRA) conducted a survey on Rights and Living 
Conditions of Travellers in Ireland as part of a wider European study. They found that 
among all surveyed Traveller and Roma groups, Irish Travellers (52%) have the third highest 
rate of hate-motivated harassment (such as offensive comments on the street or online)1.  
 
INAR’s iReports on Racism in Ireland have consistently found low levels of reporting from 
Travellers. Travellers reported 11% of discrimination cases, but almost no crime or other 
racist incidents2. Recent research in the UK3 highlights that hate speech and hate crime 
against Travellers and Roma often goes under-reported due to barriers such as low 
language and literacy levels, and distrust of authorities. Also, the research found that when 
Travellers and Roma do report these incidents there was a low level of response due to 
institutional racism.  
 
Pavee Point believes strongly that hate crime and hate speech cannot be addressed in a 
vacuum and that the new legislation must be one tool within a wider, holistic approach to 
tackling institutional and structural racism and other prejudices within Irish society. The 
upcoming National Action Plan against Racism provides a timely frame for the associated 
actions and special measures immediately essential to support implementation of the Bill. 
Further ongoing mechanisms also need to be developed and implemented in 
collaboration with those groups affected by discrimination, prejudice and racism in order 
to find meaningful solutions to these significant and deep-rooted problems.  
 
Pavee Point would also like to highlight the importance of taking an all-island approach to 
the issues of hate speech and hate crime, ensuring equal protections both north and south. 

 
1 EU FRA (2020) Travellers in Ireland https://fra.europa.eu/sites/default/files/fra_uploads/fra-2020-roma-and-travellers-survey-country-
sheet-ireland_en.pdf EU FRA (2020) Roma and Travellers in six countries https://fra.europa.eu/en/publication/2020/roma-travellers-survey 
2 INAR (2020) iReport Reports of Racism in Ireland https://inar.ie/wp-content/uploads/2021/03/2020_iReport.pdf 
3 Bucks (2020) Hate: “As regular as rain” A pilot research project into the psychological effects of hate crime on Gypsy, Traveller and Roma 
(GTR) communities 
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Under the Good Friday agreement, the Government needs to ensure parity in equality and 
human rights protections both in the Republic and Northern Ireland.  
 
Analysis of the General Scheme  
Head 2 Interpretation 

Definition of Hatred: In the current bill, hatred is defined as: 

“hatred” means detestation, significant ill will or hostility, of a magnitude likely to lead to harm 
or unlawful discrimination against a person or group of people due to their association with a 
protected characteristic” 

This appears to be a new definition not previously used in other legislation/policy. It is 
important that there is clarity and consistency in the definitions in the bill in order to 
ensure the legislation is effective and encompasses both hate speech and hate crime. 
Pavee Point suggests that the definition of hatred used should be in line with international 
standards, including the European Commission Against Racism and Intolerance4 and the 
UN Special Rapporteur5.  
 
Another suggestion is to consider the removal of the words ‘significant’ and ‘magnitude’ 
from the current definition, as these words leave the law open to interpretation and could 
severely restrict the successful use and proportionality of the law. 
 

Protected Categories:  Pavee Point notes the inclusion of broad categories of race; 

colour; nationality; religion, ethnic or national origin; sexual orientation; gender; and 

disability. We welcome that the legislation specifically acknowledges Traveller ethnicity. 

This is vital to ensure that this legislation is accessible and inclusive of Travellers.  

Pavee Point would like to highlight that there are two terms used within the definitions: 

“ethnic origin” and “ethnicity”. For clarity within the legislation, our preference is for the 

term “ethnicity”.  

Part 1 Incitement to Hatred  

The Offence of Incitement to Hatred 

Head 3 states that: (1) A person is guilty of an offence who –communicates to the public or a 

section of the public by any means, for the purpose of inciting, or being reckless as to whether 
such communication will incite, hatred against another person or group of people due to their 
real or perceived association with a protected characteristic. 

Pavee Point agrees with this definition of incitement to hatred. It is important that it covers 

both the “real or perceived” association with a protected characteristic, as this means the 

onus is not on the victim to prove membership of a protected group.  

This definition also goes further than previous legislation, as it will be an offence to incite 

hatred, as well as “being reckless as to whether such communication will incite”  

Finally, we welcome that this definition covers communications “by any means” as this 

ensures that hate speech by any medium, including online hate speech is covered under 

 
4 ECRI (2016) General Policy Recommendation 15 Combatting Hate Speech. 
5 UN Special Rapporteur on the Promotion and Protection of the Right to Freedom of Opinion and Expression “Hatred” is a state of mind 
characterized as intense and irrational emotions of opprobrium, enmity and detestation towards the target group”. 
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the law. This is particularly important for Travellers and Roma, as online hate speech 

targeting both communities is endemic in Ireland. 

The Defences for Publishing or otherwise Disseminating, or Broadcasting Hate 

Speech 

Head 3 (5) states: in a prosecution for an offence under paragraph (3), it shall be a defence 

to prove that – (a) the material concerned consisted solely of 

• a reasonable and genuine contribution to literary, artistic, political, scientific, or 

academic discourse 

•  an utterance made under Oireachtas privilege, 

• fair and accurate reporting of court proceedings, 

•  material which has a certificate from the authorising body, in the case of a film or book 

•  a communication necessary for any other lawful purpose, including law enforcement or 
the investigation or prosecution of an offence under this Act 

Pavee Point has some concerns about the extension of this list of defences, which includes 

use for political discourse, and materials with a certificate from authorising bodies. The list 

of defences was much more concise in the 1989 Incitement to Hatred Act and we need to 

ensure defences are not overly broad.  

• material which has a certificate from the authorising body, in the case of a film or book 

It is not clear who the authorising bodies are for the production of films and books and 

how this is regulated. Are there named film and publishing bodies that provide such 

certification? 

• a reasonable and genuine contribution to literary, artistic, political, scientific, or 
academic discourse 

Unfortunately, we have seen in recent years in Ireland a more visible presence of far-right 

organisations and political parties. These groups use hate speech as part of their “political 

discourse” which incites hatred against a number of protected groups, including 

Travellers and Roma. We saw this in the racist political discourse used in 2018 in Peter 

Casey’s Presidential Campaign6.  

Pavee Point also has questions about how ‘reasonable’ and ‘genuine’ contributions are to 

be assessed in this defence, and whether there will be accompanying standards/guidance 

for the judiciary? 

Part 2 Hate Crime 

Head 4 – 6 Named Aggravated Offences:  

This General Scheme lists aggravated offences within the following amended acts: Non- 

Fatal Offences against the Person Act 97, Criminal Damages Act 91, Public Order Act 94.  

Pavee Point welcomes these named offences; however, we believe that the legislation 

could extend this list to acknowledge the differences in how discrimination manifests for 

all protected groups. For example: people with disabilities experience higher incidences 

 
6  Irish Independent (October 17th 2018) Casey sparks outrage with his 'racist' remarks on Travellers “Travellers should not be recognised as 

an ethnic minority because they are "basically people camping in someone else's land". 
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of theft/fraud and gender/disability groups more commonly report being victims of sexual 

offences7. These offences are currently not included in the aggravated offences list and 

should be considered. 

The current list of offences was developed based on the Department’s wide consultation 

process, which Pavee Point welcomed and participated in. However, the consultations 

concentrated primarily on hate speech rather than hate crime, and this may have led to a 

narrower list of aggravated offences named in the Bill.  

Head 4-6 Offences Aggravated by Prejudice 

In the current bill the named offences are defined as being aggravated by prejudice 

when:  

..motivated by prejudice on the part of the perpetrator against a protected characteristic as 
defined by section 2 of the Hate Crime Act 2021. 

Pavee Point recommends that this wording is amended in line with the definition of 

incitement to hatred within this bill:  

..hatred against another person or group of people due to their real or perceived 
association with a protected characteristic. 

It is important to include the ‘real or perceived association’ within the definitions of 

aggravated offences as it provides consistency in the legislation. It also ensures that the 

onus is not on the victim of a hate crime to prove membership of a protected group. 

Head 8 – Determining whether an offence was motivated by prejudice 

Currently, the Bill lists eight bias indicators that can be taken into account when 

determining the likelihood that an incident was motivated by hate. Pavee Point believes 

that these bias indicators would be better placed in a good practice guide which 

accompanies the act and is circulated to the judiciary, Gardaí and relevant NGOs.  

If the legislation is to be effective, It is important that it includes both a demonstration 

and a motivation test of proof for hate crime offences. This would ensure an effective legal 

remedy, where demonstrations of hate (such as hostile language, gestures, 

communications etc) would be admissible as evidence of demonstrating hostility8.  

Relying on a motivation test alone could result in difficulties enforcing the legislation. It 

can be difficult to prove people’s thinking/motivation and this could lead to low levels of 

prosecution, as we saw with the Incitement to Hatred Act 1989. 

Pavee Point suggests that the legislation should aspire to the most effective practice and 

use, for example, a similar approach to the England and Wales, section 28 of the Crime 

and Disorder Act 19989 which includes both motivation and demonstration tests, stating:  

An offence is [F1racially or religiously aggravated] for the purposes of sections 29 to 32 below 
if— (a)at the time of committing the offence, or immediately before or after doing so, the 

 
7 Crown Prosecution Services Annual Report (2018/19) https://www.cps.gov.uk/sites/default/files/documents/publications/CPS-Annual-

Report-and-Accounts-2018-19.pdf 
8 Consultation with Lord Mayor of Dublin (2021) How to tackle hate crime and protect our people 

https://www.youtube.com/watch?v=i73hjnBf0AI 
9 UK Public General Acts Crime and Disorder Act 1998 https://www.legislation.gov.uk/ukpga/1998/37/section/28 
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offender demonstrates towards the victim of the offence hostility based on the victim’s 
membership (or presumed membership) of a [F2racial or religious group]; or (b)the offence is 
motivated (wholly or partly) by hostility towards members of a [F2racial or religious 
group] based on their membership of that group 

Head 9: Denial or Gross Trivialisation of Crimes of Genocide 

Pavee Point welcome the inclusion of the offence outlined in Head 9. This is particularly 

important for the Roma community who were victims of genocide during the Second 

World War, with an estimated 500,000 Roma killed by the Nazi regime. Roma have also 

experienced a long struggle for their recognition as victims of genocide and these rights 

must be protected.  

Pavee Point recommends that the offence should also be extended to include the public 
denial, trivialisation, justification or condoning of crimes of genocide, crimes against 
humanity or war crimes10 in accordance with the European Commission Against Racism 

and Intolerance (ECRI) recommendation in Ireland’s 2019 ECRI report.  

Additional measures needed in conjunction with the Hate Crime Legislation11 

In order for this legislation to be effective in preventing and addressing hate speech and 

hate crimes against minority ethnic groups, including Travellers and Roma, it is necessary 

for the Government to roll out special measures alongside the legislation. The upcoming 

National Action Plan against Racism provides a timely frame for some of these associated 

actions and special measures: 

• Set and monitor annual targets to reduce the number of race hate crimes 

against protected groups, including members of the Traveller and Roma 

communities 

• Provide training to all Gardaí and Criminal Justice Personnel on hate speech 

and hate crime and its impacts on all the protected categories named in the 

legislation   

• Develop mechanisms to gather and publish disaggregated data regarding the 

prosecution and sentencing of hate crimes in line with human rights standards, 

• Create a public awareness campaign to encourage members of the public to 

report hate crimes, considering the needs of the different protected groups 

• Publish guidelines on the investigation, prosecution of hate crime, and working 

with victims, witnesses or offenders in a case involving a hate element. 

• Ensure anti-racism education and training for An Garda Síochána includes anti-

Traveller and Roma racism and discrimination and targets recruits/trainees and 

officials at all levels and ranks  

 
10 ECRI (2019) ECRI Report on Ireland (fifth monitoring cycle) Recommendation 8 https://rm.coe.int/fifth-report-on-ireland/168094c575 
11Measures are based on:  
Traveller Movement (2016) Briefing: Hate Crime, discrimination and the Gypsy, Traveller and Roma communities. 
https://travellermovement.org.uk/phocadownload/userupload/Briefings/Hate-crime.pdf 
 ICCL (2017) Lifecycle of a hate crime https://www.iccl.ie/wp-content/uploads/2018/05/Hate-Crime-Report-LR-WEB.pdf   
European Commission (2021) Working Group on hate crime recording, data collection and encouraging reporting 
file:///C:/Users/jenli/Downloads/kgp_on_encouraging_reports_of_hate_crime_layout_final_54AE7EA4-0F63-9881-
A830B8AEC85CA82C_75196.pdf 
ECRI (2019) fifth report on Ireland https://www.coe.int/en/web/european-commission-against-racism-and-intolerance/ireland 
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• Build trust and confidence among Traveller and Roma communities in the 

Gardaí’s commitment to respond effectively to their complaints of race hate crime, 

including a commitment to a diverse Garda recruitment policy inclusive of 

Travellers and Roma 

Summary of Recommendations 

• Take an all-island approach to hate speech and hate crime legislation, ensuring 
parity of protections in both jurisdictions. 
 

• Draft provisions in a clear and precise manner to ensure effectiveness of the 
legislation, with definitions meeting international standards, including ECRI, 
UN Special Rapporteur (footnotes 4 & 5 page 3).   
 

• For clarity, use the term ‘ethnicity’ consistently within the legislation  
 

• Review the list of aggravated offences, considering how discrimination 
manifests for all named protected groups, and consider the inclusion of 
theft/burglary, and sexual crimes as named offences. 
 

• Ensure the legislation protects people who, due to their real or perceived 
association with a protected characteristic, are victims of hate crime. This is in 
line with the protections afforded to victims of incitement in Head 3 

• Review the broad list of defences for publishing or otherwise disseminating, 
or broadcasting hate speech, particularly consider the removal of the defence of 
political discourse, and films and books approved by authorising bodies 
 

• Within Head 8, include both a demonstration, and motivation test of proof 
for hate crime offences. This is vital to ensure the effectiveness of the legislation 
and the ability to bring successful prosecutions 
 

• Extend the offence named in Head 9 to include the public denial, trivialisation, 
justification or condoning of crimes of genocide, crimes against humanity or war 
crimes in line with international standards 
 

• Roll out special measures alongside the legislation to ensure the legislation is 
implemented effectively and Travellers and Roma feel included and protected 
by the law. The upcoming National Action Plan against Racism provides a 
timely frame for these associated actions and special measures and this must be 
adequately resourced, with clear timelines and monitoring framework. 
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Annex 1: Examples of Hate Speech/Hate Crime Experienced by Travellers and Roma  
Irish Examples: 
Anti-Roma and Traveller Statements by Public Officials: 
1.  In 2018, Presidential Election, candidate Peter Casey made a number of racist remarks about 
Travellers12  during his campaign. He came second in the election, with 23.25% of all votes. 
2.  In 2013, Fianna Fáil Councillor: “there should be an isolated community of them [Travellers] 
some place…”. The statement was backed by a Fine Gael Councillor who noted that “They 
[Travellers] can be sent to Spike Island for all I care” 13. 
3. In 2012, District Court judge and former Fianna Fail member of parliament: “[Travellers are] 
Neanderthal men … abiding by the laws of the jungle” 14 
4. In 2013, a Dublin Circuit Criminal Court Justice: “I assume from his appearance that he’s from 
the Roma community who came here to do what all of them tend to do, to use the streets to beg”  15 
Anti-Roma Protests in Waterford, 2014:  
Over 100 people gathered chanting “Roma, out, out, out” and smashing windows and kicking 
doors in. Families had to be evacuated from their homes due to the violence16. 
Burning and Vandalising Travellers’ Homes:  
1. Donegal, 2013: A house allocated to a Traveller family was burnt in an arson attack to prevent 
the family from moving in. The events were followed by anti-Traveller statements made by local 
councillors on local radio17 
2. Tipperary, 2019: A Traveller family was allocated a house and was ready to move in when the 
house was vandalised with significant damage made to the house18. 
Online Hate Speech: “Promote the use of Kn***er babies for Shark Bait” – Court Case 2011: A 
Facebook page suggesting to use Traveller babies as shark bait and fed to zoo animals was found 
‘obnoxious, revolting and insulting’ by the Judge but was not deemed to be incitement to hatred19. 
 

International Examples: 

1. In 2003, Johnny Delany, an Irish Traveller boy, was beaten to death by two teenagers who were 

heard to say that he deserved it because he was ‘only a Gypsy’. This was an example of where the 

police reported and investigated the incident as a race hate crime, but the judge disagreed that 

the attack was racially motivated, stating "What you did was not done because Johnny was a gypsy 

but was a spontaneous flare of violence between two groups of youths."20 

3. In the “La Continassa” case21, the Turin Criminal Court found people guilty of a violent assault 

on a Roma camp. In this case the Italian court acknowledged the aggravating circumstance of the 

 
12 ‘Travellers should not be recognised as an ethnic minority because they are basically people camping in someone else’s land, and that 
Travellers are not paying their fair share of taxes in society’’, in Loughlin, E., D. McConnell, ‘Peter Casey refuses to back down over Traveller 
comments’, Irish Examiner, 18 October 2018, https://www.irishexaminer.com/breakingnews/ireland/peter-casey-refuses-to-back-down-
over-traveller-comments-876533.html. 
13 Bohan, C., ‘FF councillor criticised for anti-Traveller comments’, The Journal.ie, 17 January 2013, https://www.thejournal.ie/fianna-fail-
councillor-sean-mceniff-traveller-comments-758655-Jan2013/; ‘Councillor opinion on Travellers’, The Irish Times, 24 January 2013, 
https://www.irishtimes.com/news/councillor-opinion-on-travellers-1.965292.  
14 ‘Calls for judge to resign over ‘Neanderthal’ comment on Travellers, The Journal, 12 September 2012, https://www.thejournal.ie/judge-
travellers-comments-law-of-the-jungle-592523-Sep2012/. 
15 McMahon, C., ‘He should never have been in our country’, Irish Mirror, 21 March 2013, https://www.irishmirror.ie/incoming/roma-gypsy-
who-attacked-two-1777252. 
16 Holland, K., ‘Waterford Anti-Roma Protests Criticised as ‘Cowardly and Racist’, The Irish Times, 27 October 2014, 
https://www.irishtimes.com/news/social-affairs/waterford-anti-roma-protests-criticised-as-cowardly-and-racist-1.1978572. 
17 ‘Council’s €230k social housing property destroyed in fire’, The Journal, 12 February 2013, https://www.thejournal.ie/fire-house-
ballyshannon-county-council-792065-Feb2013/. In 2013, Roma were subjected to a number of attacks on their houses, including windows 
being broken and threats being made,  ‘Tallaght Roma girls’ family victims of racist attacks’, The Journal, 23 October 2013, 
https://www.thejournal.ie/roma-tallaght-racist-1144134-Oct2013/.  
18 Kane, C., ‘Vandals attack home set to house Traveller family’, The Irish Examiner, 8 March 2019, 
https://www.irishexaminer.com/breakingnews/ireland/vandals-attack-home-set-to-house-traveller-family-909535.html. 
19 O’Mahony, J., ‘Man cleared of online hatred against Travellers’, The Irish Examiner, 1 October 2011, 
https://www.irishexaminer.com/ireland/man-cleared-of-online-hatred-against-travellers-169325.html. 
20 Traveller Movement (2016) Briefing: Hate Crime, discrimination and the Gypsy, Traveller and Roma communities. 
https://travellermovement.org.uk/phocadownload/userupload/Briefings/Hate-crime.pdf 
21 ERRC (2015) Historic Criminal Conviction for a Violent Assault in a Roma Camp in Italy http://www.errc.org/press-releases/historic-
criminal-conviction-for-a-violent-assault-to-a-roma-camp-in-italy 
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racist motivation. The court made reference to several factors which clearly revealed the anti-Roma 

motivation behind these acts such as insults, verbal racist abuse and threats of violence that clearly 

prove hate bias. The court also pointed to the failure of the authorities to protect the community 

from the attack, and that the small number of officers involved actually encouraged an upsurge in 

violence that led to the events condemned in this decision. 
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Executive Summary 
The absence of hate crime law in Ireland has been identified by national and interna-

tional human rights bodies as a distinct gap in our legal framework.1 ICCL has long 

campaigned with the Coalition against Hate Crime for the introduction of legislation 

on hate crime and we therefore welcome this legislative process.  However, we con-

sider hate crime and criminal hate speech as two distinct categories of offence that 

would benefit from being addressed in two separate pieces of legislation.  

 

We note that the consultation carried out by the Department of Justice in advance of 

this Bill focused primarily on the issue of hate speech rather than hate crime. As such, 

we consider that there is still a gap in research and consultation that would allow for 

more informed and transparent decision making on how to best respond to the prob-

lem of hate crime in Ireland. We call on government to carry out further research and 

consultations with relevant stakeholders before this legislation on hate crime pro-

gresses. 

 

Protecting freedom of expression is vital to ensure a flourishing environment for de-

bate and for counter speech. We urge government to make clear that this legislation 

is one pillar of a suite of measures necessary to combat hate crime and hate speech. 

Other forms of hate speech, which might cause deep offence for example but do not 

reach a criminal threshold, should be combated by other means, including education, 

monitoring, alternative remedies and an enabling environment for powerful counter-

speech.  

 
1 See eg the Committee on the Elimination of Racial Discrimination, Concluding Observations on Ire-
land CERD/C/IRL/CO/34, 2 April 2011, accessible here:  
https://tbinternet.ohchr.org/_layouts/15/treatybodyexternal/Download.aspx?sym-
bolno=CERD  

https://tbinternet.ohchr.org/_layouts/15/treatybodyexternal/Download.aspx?symbolno=CERD%20
https://tbinternet.ohchr.org/_layouts/15/treatybodyexternal/Download.aspx?symbolno=CERD%20
https://tbinternet.ohchr.org/_layouts/15/treatybodyexternal/Download.aspx?symbolno=CERD%20
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Efforts to combat hate crime must include better data collection, reporting mecha-

nisms, support for victims, education and public sector training, and a national aware-

ness campaign highlighting its harms and aimed at prevention.  

Part 1- Incitement to Hatred 

On Head 2, we consider that the definition of ‘hatred’ should be aligned more closely 

with international standards. We consider that the list of protected characteristics 

could benefit from a clear rationale for inclusion and exclusion of each characteristic 

and we call for the inclusion of sex characteristics in the current list.  

On Head 3(1), we note that the offence of incitement to hatred must be drafted in a 

way that fully respects the right to freedom of expression, which entails the right to 

shock, disturb and offend. We call for a closer aligning of the offence with 

international standards, in particular standards that call for an explicit connection 

between incitement and a particular act of discrimination, hostility and violence. 

Clarity and precision are vital to ensure that all persons understand where the 

threshold is between criminal and non-criminal speech and behaviour.  

On Head 3(2), we note that sentencing must be proportionate, highlighting that 

community sentencing options should be available and supporting restorative justice 

options.    

On Head 3(3), we note that the offence of publishing, disseminating, broadcasting or 

displaying material constituting incitement to hatred as it may apply to a corporate 

body is not clear and we call for clear alignment with other national and European 

legislative processes seeking to regulate online content to prevent harm, while 

protecting the right to freedom of expression.    

On Head 3(5), while recognising the need for robust defences, we consider this 

section may be problematic given the experiences of victims of extreme hate speech. 

We highlight the option of providing for a defence reflecting the equivalent Scottish 

legislation that explicitly references the need to consider the right to freedom of 

expression under the European Convention on Human Rights.  
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Part 2 – Hate Crime 

On Heads 4-6, we welcome the provision for aggravated offences and analyse each 

new element of the offence. We call for an explanation of the rationale used to decide 

what offences were included in this Bill. We question whether the use of ‘prejudice’ 

in conjunction with the motivation test will allow for successful prosecutions and 

suggest ‘bias’ and/or ‘hostility’ could be added here to reflect international standards. 

We do not oppose the choice to use the motivation test. 

 

We welcome the provision for alternative verdicts to ensure the non-aggravated form 

of the offence can still be prosecuted where the hate motivation is not proven. We 

call for consistency in the Bill in the references to protected characteristics and repeat 

our call for clear rationale for inclusion and exclusion of protected characteristics.  

 

On Head 7, we welcome the statutory basis for considering bias motive as an 

aggravating factor in sentencing, noting that community sentencing and not longer 

custodial sentences may be more effective in combating recidivism. We question the 

standard of proof that will be applied to a bias motive in this context and we question 

whether recording this motive will be appropriate and practical in all circumstances. 

 

On Head 8, we question whether this Bill is the appropriate place for bias indicators 

and recommend that they are included in separate policy guidance.  

 

On Head 9, we urge government to align this Head with the relevant EU Framework 

Decision that requires a prohibition of incitement to genocide, war crimes and crimes 

against humanity. The current wording entirely omits the element of incitement. 

 

We conclude with a list of recommendations. 
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Introduction 
 

1. The Irish Council for Civil Liberties (ICCL) welcomes the opportunity to make a 

submission on the Criminal Justice (Hate Crime) Bill 2021. As members of the Co-

alition Against Hate Crime Ireland (CAHC)2, this submission should be read in con-

junction with the joint submission provided by the Coalition on the Bill. It makes 

additional points from ICCL’s perspective and echoes some key points from that 

submission.  

 

2. The absence of hate crime law in Ireland has been identified by national and in-

ternational human rights bodies as a distinct gap in our legal framework.3 Creating 

a particular category of offence for crimes of this nature recognises the additional 

harm caused to individuals and their communities when hate crimes are commit-

ted. As such, ICCL welcomes efforts to legislate for hate crime in Ireland.  
 

3. However, we consider hate crime and criminal hate speech as two distinct cate-

gories of offence that would benefit from being addressed in two separate pieces 

of legislation to avoid confusion. Hate crimes are aggravated forms of existing 

offences while criminal hate speech is an offence of itself. We note that the con-

sultation carried out by the Department of Justice on the reform of the Prohibition 

 
2 The Coalition Against Hate Crime Ireland is comprised of 18 civil society organisations, one aca-
demic research group and one academic researcher. The members are: Age Action Ireland, BeLonG 
To, Doras, Dr. Lucy Michael (academic researcher), European Centre for the Study of Hate – Univer-
sity of Limerick, Immigrant Council of Ireland, Inclusion Ireland, Independent Living Movement Ire-
land, Irish Council for Civil Liberties, Irish Network Against Racism, Irish Traveller Movement, LGBT 
Ireland, LGBT Travellers, Nasc – Migrant and Refugee Rights Centre, National LGBT Federation, Na-
tional Traveller Women's Forum, National Youth Council of Ireland, Pavee Point Traveller and Roma 
Centre, Sports Against Racism Ireland and Transgender Equality Network Ireland. More info available 
at: https://inar.ie/our-work/policy-and-advocacy/coalition-against-hate-crime-ireland/.  
3 See eg the Committee on the Elimination of Racial Discrimination, Concluding Observations on Ire-
land CERD/C/IRL/CO/34, 2 April 2011, accessible here:  
https://tbinternet.ohchr.org/_layouts/15/treatybodyexternal/Download.aspx?symbolno=CERD  

https://inar.ie/our-work/policy-and-advocacy/coalition-against-hate-crime-ireland/
https://tbinternet.ohchr.org/_layouts/15/treatybodyexternal/Download.aspx?symbolno=CERD%20
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of Incitement to Hatred Act 1989 had unclear terms of reference and focused pri-

marily on the issue of hate speech rather than hate crime. As such, we consider 

that there is still a gap in research and consultation that would allow for more 

informed and transparent decision making on how to best respond to the problem 

of hate crime in Ireland. We call on government to carry out further research and 

consultations with relevant stakeholders (in particular affected communities) be-

fore this legislation on hate crime progresses. 

 

(a) Hate speech and human rights 

4. ICCL is concerned that incidents of hate speech are on the rise in Ireland and 

across the world and, in some cases, take the form of racialised political strate-

gies.4 Online or offline, some forms of extreme hate speech can have a chilling 

effect on the rights to freedom of expression and political participation where in-

dividuals or groups self-censor for fear of harassment, hateful responses or incite-

ment to hatred and violence. The use of extreme forms of hate speech can create 

an atmosphere of hatred and can be used to incite violence, hostility and discrim-

ination. In its most extreme form, hate speech can form part of a strategy to com-

mit genocide.  

 

5. ICCL welcomes the acknowledgment by government that the Prohibition of In-

citement to Hatred Act 1989 is in need of reform to ensure our laws meet Ireland’s 

obligations under international and regional human rights law and standards, in-

 
4 See eg ECRI’s 5th Report on Ireland, paras 27-32. https://rm.coe.int/fifth-report-on-ire-
land/168094c575 
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cluding article 20 of the International Covenant on Civil and Political Rights, (IC-

CPR)5 and the UN Convention on the Elimination of Racial Discrimination (CERD).6 

We consider the EU Framework Decision of 28 November 2008 on combating 

certain forms and expressions of racism and xenophobia by means of criminal law 

(the EU Framework Decision) an important guiding source for legislation on hate 

speech.7 We note and draw on the Council of Europe Commission on Racism and 

Intolerance, (ECRI) General Policy Recommendations 15 and 7, as well as its 2019 

fifth report on Ireland.8 

 

6. At the same time, ICCL urges government to ensure that legislation seeking to 

criminalise any form of speech is drafted in a way that ensures full respect for the 

right to freedom of expression.9 The right to freedom of expression is protected 

under the Irish Constitution, the European Convention on Human Rights, (ECHR), 

the EU Charter on Fundamental Rights and Freedom (EU Charter) and the ICCPR.  

In our view, only extreme forms of hate speech that might lead to acts of hostility, 

discrimination or violence should be criminalised. All restrictions must be pre-

scribed by law, necessary in a democratic society and proportionate to a legiti-

mate aim. As such this legislation must be drafted with the utmost care to ensure 

 
5 ICCPR, Article 20 provides: “1. Any propaganda for war shall be prohibited by law. 2. Any advo-
cacy of national, racial or religious hatred that constitutes incitement to discrimination, hostility or vi-
olence shall be prohibited by law.” 
6 Article 4 of CERD requires states to “condemn all propaganda and all organisations which are 
based on ideas or theories of superiority of one race or group of persons of one colour or ethnic 
origin, or which attempt to justify or promote racial hatred and discrimination in any form, and under-
take to adopt immediate and positive measures designed to eradicate all incitement to, or acts of, 
such discrimination”.  
7 2008/913/JHA 
8 https://rm.coe.int/fifth-report-on-ireland/168094c575 
9 ICCL attaches fundamental importance to freedom of expression in our democratic society. From 
our establishment in 1976, ICCL has consistently campaigned for Irish law to respect and protect the 
right to freedom of expression, including a long-running campaign to repeal censorship of political 
speech under Section 31 of the Broadcasting Act, and more recent campaigns in defence of artistic 
expression and in favour of repeal of the constitutional criminalisation of blasphemy.  
 

https://eur-lex.europa.eu/legal-content/EN/AUTO/?uri=celex:32008F0913
https://rm.coe.int/fifth-report-on-ireland/168094c575
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that only the most extreme forms of speech that can lead to serious harm are 

criminalised.          

 

7. We also urge government to make clear that this legislation is one pillar of a suite 

of measures necessary to combat hate crime and speech. Other forms of hate 

speech, which might cause deep offence for example but do not reach a criminal 

threshold, should be combated by other means, including education, monitoring, 

alternative remedies and an enabling environment for powerful counter-speech. 

International bodies have stressed that counter speech is vital, especially by public 

figures; education and training of public actors including police must be imple-

mented; and awareness campaigns and effective reporting mechanisms must all 

play a part in responding to both hate crime and hate speech.10                  

 

(b) Hate Crime 

8. ICCL welcomes the commitment by government to introduce laws that recognise 

the additional harmful effect of hate motivation in a criminal act. It is widely rec-

ognised that the impact of hate crime can be far greater than that of crimes com-

mitted without a bias motive, particularly on individual victims and those immedi-

ately associated with them. Hate crimes are signal crimes: they send a message of 

rejection to those targeted and their communities. These crimes have a wider im-

pact on society; if left unaddressed, they can alienate targeted communities from 

the state, particularly law enforcement and the criminal justice system. They can 

escalate and set communities against each other. Therefore, hate crimes can be 

considered a threat to the principles of equality and non-discrimination, as well as 

social cohesion11. 

 
10 See eg CERD and ECRI. 
11 OSCE, Understanding the Needs of Hate Crime Victims, 2020. Available at: 
https://www.osce.org/files/f/documents/0/5/463011.pdf.  

https://www.osce.org/files/f/documents/0/5/463011.pdf
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9. As with the provisions on hate speech, we call on government to ground this leg-

islation in international law and standards. For example, we note that ECRI has 

called for Irish law to provide that “racist and other hate motivation constitutes an 

aggravating circumstance for all criminal offences and is taken into account in sen-

tencing”, together with several other complementary actions12. CERD has recom-

mended that Ireland should “introduce and enforce legislative provisions that in-

clude racist motivation as an aggravating circumstance that will result in a penalty 

enhancement in crimes committed as a result of racial bias”13. The EU Framework 

Decision on combating certain forms and expressions of racism and xenophobia 

by means of criminal law14, provides a valuable guidance document. Finally, we 

highlight the view from the European Court of Human Rights, which has found 

that the state has a duty to, among others, “take all reasonable steps to unmask 

any racist motive and to establish whether or not ethnic hatred or prejudice may 

have played a role in the events”15.  

 

10. As with hate speech, it is of vital importance that this legislation is seen as only 

one part of a multi-faceted and comprehensive response to hate crime. We call 

on government to put proper implementation measures in place and for these 

 
12 ECRI, ECRI report on Ireland (fifth monitoring cycle), adopted on 2 April 2019, published on 4 
June 2019, para 8. Available at: https://rm.coe.int/fifth-report-on-ireland/168094c575.  
13 Committee on the Elimination of Racial Discrimination, Concluding Observations on the com-
bined fifth to ninth reports to Ireland, adopted by the Committee at its 100th session (25 November 
– 13 December 2019), CERD/C/IRL/CO/5-9. Available at:  https://tbinternet.ohchr.org/Trea-
ties/CERD/Shared%20Documents/IRL/INT_CERD_COC_IRL_40806_E.pdf  
14 REPORT FROM THE COMMISSION TO THE EUROPEAN PARLIAMENT AND THE COUNCIL on 
the implementation of Council Framework Decision 2008/913/JHA on combating certain forms and 
expressions of racism and xenophobia by means of criminal law, /* COM/2014/027 final */. Available 
at: https://eur-lex.europa.eu/legal-content/EN/TXT/?uri=celex:52014DC0027.   
15 Nachova And Others V. Bulgaria (Applications nos. 43577/98 and 43579/98), judgment 6 July 
2005, para 158. For a more comprehensive view of the ECtHR case law on hate crime, see European 
Union Agency for Fundamental Rights, Unmasking bias motives in crimes: selected cases of the Euro-
pean Court of Human Rights, 2018. Available at: https://fra.europa.eu/sites/default/files/fra_up-
loads/fra-2018-unmasking-bias-motives-paper_en.pdf.   

https://rm.coe.int/fifth-report-on-ireland/168094c575
https://tbinternet.ohchr.org/Treaties/CERD/Shared%20Documents/IRL/INT_CERD_COC_IRL_40806_E.pdf
https://tbinternet.ohchr.org/Treaties/CERD/Shared%20Documents/IRL/INT_CERD_COC_IRL_40806_E.pdf
https://eur-lex.europa.eu/legal-content/EN/TXT/?uri=celex:52014DC0027
https://hudoc.echr.coe.int/eng#{%22appno%22:[%2243579/98%22]}
https://fra.europa.eu/sites/default/files/fra_uploads/fra-2018-unmasking-bias-motives-paper_en.pdf
https://fra.europa.eu/sites/default/files/fra_uploads/fra-2018-unmasking-bias-motives-paper_en.pdf
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measures to be developed in strong collaboration with civil society organisations, 

affected communities and other key stakeholders. We strongly encourage gov-

ernment to carry out further consultations with affected groups and other key 

stakeholders on the experience of hate crime in Ireland. These responses should 

go hand in hand with proactive promotion of respect for diversity and prevention 

of hate crime.  

 
11. ICCL notes the importance of training and education of all stakeholders involved 

in the criminal justice system to tackle hate crime, including police16. The authori-
ties should consider nominating experts knowledgeable about the needs of hate 
crime victims17. We urge the government to implement ECRI recommendations to 
establish an improved mechanism for collecting disaggregated data on hate 
crime, including hate speech. Data should be systematically recorded on the hate 
motive invoked at all stages of investigation, prosecution, conviction and sentenc-
ing and be made available to the public18. In addition, alternative mechanisms 
should be set up to encourage victims to report hate crime incidents, such as third-
party reporting systems or dedicated telephone lines, in cooperation with civil so-
ciety19.  

 
12. We also believe that understanding the needs of victims is critical to correctly re-

spond to hate crimes and counter their damaging impact. These include including 
personal safety and security, practical help, emotional and psychological support, 

 
16 See e.g. Council of Europe, Policing Hate Crimes against LGBTI Persons: Training for a Profes-
sional Police Response, 2017. Available at: https://rm.coe.int/prems-030717-gbr-2575-hate-crimes-
against-lgbti-web-a4/1680723b1d.  
17 See e.g. good practices in France and UK as highlighted in OSCE, Hate Crime Victims in the 
Criminal Justice System - A Practical Guide,2020, p. 146. Available at: 
https://www.osce.org/files/f/documents/c/5/447028.pdf.  Other good practices can be found in 
Bayer & Bard, Hate speech and hate crime in the EU and the evaluation of online content regulation 
approaches, Study requested by the LIBE Committee of the European Parliament, 2020, p.109-111. 
Available at: https://www.europarl.europa.eu/Reg-
Data/etudes/STUD/2020/655135/IPOL_STU%282020%29655135_EN.pdf. 
18 ECRI, ECRI report on Ireland (fifth monitoring cycle), adopted on 2 April 2019, published on 4 June 
2019, para 26. Available at: https://rm.coe.int/fifth-report-on-ireland/168094c575. 
19 Ibid, para 46.  

https://rm.coe.int/prems-030717-gbr-2575-hate-crimes-against-lgbti-web-a4/1680723b1d
https://rm.coe.int/prems-030717-gbr-2575-hate-crimes-against-lgbti-web-a4/1680723b1d
https://www.osce.org/files/f/documents/c/5/447028.pdf
https://rm.coe.int/fifth-report-on-ireland/168094c575
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confidentiality and trust, information and advice, help in navigating criminal jus-
tice, respectful and dignified treatment, victim-centred approach20.  
 

(c) General Principles 

13. ICCL considers that the use of criminal law should always be as a last resort and it 

is fundamental that within this process, consistency in the way hate crime is un-

derstood and addressed by the Irish criminal justice process is ensured. 

 

14. We support the general principles outlined by the Coalition against Hate Crime 

that should underpin this Bill. A focus on these principles will serve to mitigate 

potential infringements of a range of rights, including the right to freedom of ex-

pression and the right to a fair trial; and will ensure that general rule of law princi-

ples that require foreseeability and clarity are respected. We reiterate these prin-

ciples here for ease of reference:  

 

i. Provisions must be drafted in a clear and precise manner to ensure that 

all legal persons understand where the threshold is between criminal 

and non-criminal speech and behaviour.  

ii. Government must provide a clear rationale and decision making frame-

work for the inclusion and exclusion of groups included under ‘pro-

tected characteristics’. 

iii. This legislation should be consistent with other relevant national and 

European legislation including the proposed Digital Services Act and 

the Online Safety and Media Regulation Bill, all of which should be com-

pliant with human rights law; as well as the Victims Rights Directive.  

iv. The law must not disproportionately interfere with other rights such as 

the right to freedom of expression, fair trial and procedural rights. 

 

20 OSCE, Understanding the Needs of Hate Crime Victims, 2020. 
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v. The law should include a requirement for a comprehensive review of the 

legislation, such as within 3 years, as well as consultative monitoring of 

its implementation.    
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Heads 1 & 2: Short title and Interpretation 

(a) Head 1 Preliminary and general Short title and commencement  

15. This Bill addresses both incitement to hatred and hate crime. ICCL considers these 

issues should be addressed in separate legislation. Alternatively, the title of the 

Bill should include reference to incitement to hatred to properly reflect the con-

tents.   

 

(b)  Head 2 Interpretation 

16. Hatred is defined under head 2 as follows: 

 

““hatred” means detestation, significant ill will or hostility, of a magnitude likely 

to lead to harm or unlawful discrimination against a person or group of people 

due to their association with a protected characteristic.” 

 

17. ICCL considers that this definition of hatred does not clearly fit in with the offence 

created by Head 3(1), as examined further below. 

 

18. We are concerned that hatred itself may not be the appropriate term to refer to 

in this context, given that the ordinary meaning of hatred is an emotion alone, 

rather than an emotion attached to a potential act of harm. This is reflected in the 

definition of hatred adopted by the Council of Europe Committee against Racism 

and Intolerance and endorsed by the UN Special Rapporteur on the promotion 

and protection of the right to freedom of opinion and expression21, as follows: 

 
21 A/67/357. Available at:  https://documents-dds-ny.un.org/doc/UN-
DOC/GEN/N12/501/25/pdf/N1250125.pdf?OpenElement  

https://documents-dds-ny.un.org/doc/UNDOC/GEN/N12/501/25/pdf/N1250125.pdf?OpenElement
https://documents-dds-ny.un.org/doc/UNDOC/GEN/N12/501/25/pdf/N1250125.pdf?OpenElement


 

 

15 
 

“’hatred’ shall mean a state of mind characterised as intense and 

irrational emotions of opprobrium, enmity and detestation towards the 

target group.”22  

 

19. We recommend revisiting this definition with reference to international standards, 

accompanied by a clear rationale for the basis or sources of the definition. 

 

20. Protected Characteristic is defined as meaning “race; colour; nationality; religion, 

ethnic or national origin; sexual orientation; gender; or disability.” 

 

21. ICCL considers that a clear rationale should be given by government for the inclu-

sion and exclusion of protected characteristics in this legislation. We would en-

courage in particular the inclusion of sex characteristics, which is notably absent. 

We also note other characteristics such as age, homelessness, socio- economic 

status, refugee status, language, and sex workers have been referred to as poten-

tial additions to a list of protected characteristics by other stakeholders such as 

IHREC, the Law Society of Ireland and members of the Coalition Against Hate 

Crime. We note ECRI’s recommendation that hate based on ‘citizenship’ and ‘lan-

guage’ should also be included in Irish legislation and we note the EU Frame-

work’s reference to ‘descent’.23  

 

 
22 ECRI, ECRI General Policy Recommendation No. 15 on Combating Hate Speech, adopted on 8 
December 2015, referencing Principle 12.1 of the Camden Principles on Freedom of Expression and 
Equality. Available at: www.article19.org/data/files/medialibrary/1214/Camden-Principles-ENGLISH-
web.pdf and https://rm.coe.int/ecri-general-policy-recommendation-no-15-on-combating-hate-
speech/16808b5b01.  
23 Framework Decision 2008/913/JHA 

http://www.article19.org/data/files/medialibrary/1214/Camden-Principles-ENGLISHweb.pdf
http://www.article19.org/data/files/medialibrary/1214/Camden-Principles-ENGLISHweb.pdf
https://rm.coe.int/ecri-general-policy-recommendation-no-15-on-combating-hate-speech/16808b5b01
https://rm.coe.int/ecri-general-policy-recommendation-no-15-on-combating-hate-speech/16808b5b01
https://eur-lex.europa.eu/legal-content/EN/AUTO/?uri=celex:32008F0913
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22. Given the absence of effective data gathering mechanisms in Ireland, we would 

question Government’s rationale for including certain protected characteristics 

over others. Clarity on this decision-making process would be welcomed. 
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Part I – Incitement to Hatred 

23. Head 3 of the Bill states: 

“(1) A person is guilty of an offence who – communicates to the public or a 

section of the public by any means, for the purpose of inciting, or being 

reckless as to whether such communication will incite, hatred against another 

person or group of people due to their real or perceived association with a 

protected characteristic. “ 

 

24. ICCL considers that only the most extreme forms of hate speech should be crimi-

nalised, given the strong protections in Irish law and under human rights law for 

freedom of expression and the fact that such limitations on speech must remain 

exceptional.  

 

25. The offence of incitement to hatred must be defined in a narrow, clear and precise 

manner to ensure that any infringement on freedom of expression is as minimal as 

possible to prevent serious harm, noting that the ECtHR has made clear that free-

dom of expression includes the right to shock, offend or disturb.24 This is because 

defining what is offensive is highly subjective and because democracy requires 

that the space for new ideas that may shock, offend or disturb must be protected. 

Any infringement on the right to freedom of expression must be provided for by 

law, and must also be necessary and proportionate to the legitimate aim of pro-

tecting the rights and freedoms of others.  

 
24 European Court of Human Rights, Handyside v UK,  )Application no. 5493/72) available at 
https://hudoc.echr.coe.int/eng#{%22itemid%22:[%22001-57499%22]}  

https://hudoc.echr.coe.int/eng#{%22appno%22:[%225493/72%22]}
https://hudoc.echr.coe.int/eng#{%22itemid%22:[%22001-57499%22]}
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26. We consider that the offence created by Head 3(1) is too broad and ill-defined. 

The two references to “real or perceived association with a protected characteris-

tic” in both the definition of hatred and in s.1 is unnecessarily repetitive. This must 

be resolved. 

 

27. The absence of a definition of either ‘harm’ or ‘unlawful discrimination’ means the 

precise parameters of the offence are unclear. This wording is not in line with in-

ternational recommendations on criminalising incitement to hatred. For example, 

ECRI has stated that in order to reach the threshold of criminality, hate speech 

should be connected to an intention or reasonable expectation that acts of vio-

lence, intimidation, hostility or discrimination will result from the speech and the 

speech should be in a public context:  

 

“Bearing in mind the six-point threshold test in the Rabat Plan of Action on the 

prohibition of advocacy of national, racial or religious hatred that constitutes 

incitement to discrimination, hostility or violence and being convinced that 

criminal prohibitions are necessary in circumstances where hate speech is 

intended or can reasonably be expected to incite acts of violence, intimidation, 

hostility or discrimination against those targeted by it.”25 

 

28. The test in the Rabat Plan of Action26 requires that each of the six parts of a thresh-

old test needs to be fulfilled in order for a statement to amount to a criminal of-

fence: context, speaker, intent, content and form, reach, and likelihood of harm.27 

 
25 ECRI, ECRI General Policy Recommendation No. 15 on Combating Hate Speech, adopted on 8 
December 2015, para 173.  Available at: https://rm.coe.int/ecri-general-policy-recommendation-no-
15-on-combating-hate-speech/16808b5b01. 
26 A/HRC/22/17/Add.4, appendix, available at https://www.ohchr.org/Documents/Issues/Opin-
ion/SeminarRabat/Rabat_draft_outcome.pdf  
27 For a helpful summary of key points of the test see: https://www.ohchr.org/Documents/Is-
sues/Opinion/Articles19-20/ThresholdTestTranslations/Rabat_threshold_test.pdf 

https://rm.coe.int/ecri-general-policy-recommendation-no-15-on-combating-hate-speech/16808b5b01
https://rm.coe.int/ecri-general-policy-recommendation-no-15-on-combating-hate-speech/16808b5b01
https://www.ohchr.org/Documents/Issues/Opinion/SeminarRabat/Rabat_draft_outcome.pdf
https://www.ohchr.org/Documents/Issues/Opinion/SeminarRabat/Rabat_draft_outcome.pdf
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ICCL recommends this six part test is clearly defined in policy guidance accompa-

nying this legislation for use by An Garda Síochána, prosecutors and the judiciary.  

 

29. ICCL calls on Government to ensure that any offence criminalising speech reaches 

a very high threshold, in line with international human rights principles on freedom 

of expression and in line with a range of UN Human Rights experts.28 The wording 

must be clear and precise so that individuals can reasonably foresee what behav-

iour now constitutes a criminal offence. In particular, ICCL considers the connec-

tion between incitement to hatred and an act of discrimination, hostility or vio-

lence that is likely to occur as a result of that incitement must be made much 

clearer.  

 

(a) Penalties attaching to the offence 

30. The penalties which attach to an offence under Head 3 are outlined in subsection 

2: 

“Head 3 (2) A person guilty of an offence under paragraph 1 shall be liable – (a) 

on summary conviction, to a class A fine or imprisonment for a term not exceeding 

12 months, or both, or on conviction on indictment, to a fine or imprisonment for 

a term not exceeding 5 years, or both.”  

 

31. ICCL urges government to ensure that penalties for incitement to hatred are pro-

portionate and that options are available to the sentencing judge to consider com-

munity sentencing and restorative justice options.  

 

 
28 The report of the UN Office of the High Commissioner for Human Rights containing the Rabat 
Plan of Action was adopted by the three UN Special Rapporteurs and the UN High Commissioner for 
Human Rights in 2013, as well as a range of global experts. See  
https://www.ohchr.org/en/newsevents/pages/therabatplanofaction.aspx See also UN Special Rap-
porteur on freedom of expression 2019 report A/74/486 to the UN General Assembly, available at 
https://undocs.org/A/74/486  

https://www.ohchr.org/en/newsevents/pages/therabatplanofaction.aspx
https://undocs.org/A/74/486
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(b) Dissemination of hatred 

32. Head 3(3) of the Bill states: “Subject to paragraph (5), a person is guilty of an 

offence who - publishes or otherwise disseminates, broadcasts or displays to the 

public, or a section of the public, images, recordings or any other representations 

of a communication the subject of paragraph (1) above.” 

 

33.  ICCL would question whether the intention of the legislature is to create an of-

fence of  the knowing facilitation of the dissemination of incitement to hatred by 

a corporate body.  

 

31. S.3 appears to create an offence of dissemination, broadcasting or displaying to 

the public that would apply to an individual but it is not clear whether the decision 

to disseminate must be made by a company or facilitated by the company for it 

to be held liable under this section. For example, if a company deliberately dis-

seminated material that constituted incitement to hatred when choosing what ad-

verts to display and disseminate, it is likely they could be held liable because they 

are choosing the content to disseminate. However, if a company facilitates the 

dissemination of material constituting incitement to hatred without a deliberate 

decision to disseminate it- would they be held liable under this section?  

 

32. Alternatively, if a company knowingly amplified problematic content (for example 

through particular algorithms) that was then disseminated by others as a result of 

that amplification for profit, could they be held liable under this section? ICCL 

considers that this is a vital point, given that there is evidence that companies have 

done precisely this.29  

 

 
29 See eg https://www.wsj.com/articles/facebook-knows-it-encourages-division-top-executives-
nixed-solutions-11590507499?mod=hp_lead_pos5  

https://www.wsj.com/articles/facebook-knows-it-encourages-division-top-executives-nixed-solutions-11590507499?mod=hp_lead_pos5
https://www.wsj.com/articles/facebook-knows-it-encourages-division-top-executives-nixed-solutions-11590507499?mod=hp_lead_pos5
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33. ICCL urges government to ensure that this legislation is consistent with other na-

tional and European legislation seeking to regulate online content. This includes 

aligning with efforts to regulate online content under the Online Safety and Media 

Regulation Bill and efforts to pass a European Digital Services Act.30 We also note 

that Ireland is yet to ratify the UN Convention on Cybercrime.31 We call on Gov-

ernment not to pre-empt the outcomes of these consultations and negotiations 

by passing a law that may not conform to the ultimate outcomes of parallel pro-

cesses. The question must be asked as to whether this legislation is the right place 

to progress the regulation of online content in general. 

 

34. Finally, ICCL would reiterate its submission above that any penalty attaching to 

the offence be proportionate and appropriate. 

 

(c) Defences 

35. Head 3(5) sets out defences to an offence under Head 3(3), stating that an accused 

must prove: 

“(a) the material concerned consisted solely of 

- a reasonable and genuine contribution to literary, artistic, political,  

- an utterance made under Oireachtas privilege, 

- fair and accurate reporting of court proceedings, 

- material which has a certificate from the authorising body, in the case of a 

film or book, 

or  

- a communication necessary for any other lawful purpose, including law 

enforcement of the investigation or prosecution of an offence under this Act 

 
30 For a helpful overview of efforts at the European level to regulate online content see 
https://edri.org/our-work/e-commerce-review-1-pandoras-box/  
31 https://www.coe.int/en/web/conventions/full-list?module=signatures-by-treaty&treatynum=185 

https://edri.org/our-work/e-commerce-review-1-pandoras-box/
https://www.coe.int/en/web/conventions/full-list?module=signatures-by-treaty&treatynum=185
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36. ICCL believes that having statutory defences available to allegations of Incitement 

to Hatred is an important means of protecting the right to freedom of expression 

and avoiding prosecutions of those who intend no harm by sharing examples of 

incitement to hatred to educate, inform, debate or report incidences. The intro-

duction of the element of ‘recklessness’ to the offence in this legislation widens 

the possibility of those that intend no harm being subject to prosecution and 

therefore strong defences are necessary. We consider that the requirement that 

the DPP must consent to prosecutions goes some way towards protecting against 

unfair prosecutions.  

 

37. However, we consider that the current defences outlined in s.5 are potentially too 

broad and may provide a shield to those who do wish to cause harm but do it in 

the context of ‘academic or political discourse’.  We echo the submission by the 

Coalition against Hate Crime which highlights the high incidences of anti-Traveller 

and anti-Roma discourse in the political sphere, as well as the targeting of mi-

grants in the academic sphere.  

 

38. We consider that the term “genuine” is a subjective term, especially in relation to 

artistic contributions. Who should decide that art is genuine or not genuine? We 

would question what authorising bodies for books and films the Bill is referring to. 

We also recommend the removal of “other lawful purpose” given its potentially 

broad application.  

 

39. ICCL would highlight the defence outlined in the equivalent legislation in Scot-

land32 as a positive example of a defence which explicitly takes into account the 

 
32 See the Hate Crime and Public Order (Scotland) Act 2021, available at https://www.legisla-
tion.gov.uk/asp/2021/14/contents 

https://www.legislation.gov.uk/asp/2021/14/contents
https://www.legislation.gov.uk/asp/2021/14/contents
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need to have regard to the right to freedom of expression protected by the ECHR, 

providing that: 

 

“4(4) It is a defence for a person charged with an offence under this section 

(stirring up hatred) to show that the behaviour or the communication of the 

material was, in the particular circumstances, reasonable.  

 

4(5)For the purposes of subsection (4), in determining whether behaviour or 

communication was reasonable, particular regard must be had to the im-

portance of the right to freedom of expression by virtue of Article 10 of the 

European Convention on Human Rights, including the general principle that 

the right applies to the expression of information or ideas that offend, shock 

or disturb.” 

 

40. We urge government to consider including a defence that is similar to that in the 

equivalent Scottish legislation outlined above.  

 

(d) Corporate bodies 

41. ICCL considers that a defence for a body corporate along the lines of that con-

tained in Head 3(5)(b) is reasonable. 

 

(e) Presumption of knowledge 

42. Head 3(6) of the Bill states: “In proceedings for an offence under paragraphs (1) 

or (3) of this section, it shall be presumed that: - a person publishing or communi-

cating material under paragraphs (1) or (3) knew what that material contained - 

understood what it meant, and - where posted on a public forum, knew it would 

be public speech unless that person can show, on the balance of probabilities, 

that this was not the case. 
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43. ICCL is deeply concerned by this provision given the fact that it proposes to re-

verse the standard burden of proof in a criminal prosecution. Other than in an 

extremely narrow set of exceptional circumstances such as when proving that cer-

tain goods were the proceeds of crime following an individual’s conviction for 

theft, the burden of proof in criminal cases rests on the prosecution. This is the 

framework that protects one of the most fundamental features of our criminal jus-

tice system – the presumption of innocence.  

 

44. ICCL considers that this provision should be removed in relation to the offences 

of both Head 3(1) and Head 3(3). It should be for the prosecutor to prove beyond 

reasonable doubt that “a person publishing or communicating material under par-

agraphs (1) or (3) knew what that material contained - understood what it meant, 

and - where posted on a public forum, knew it would be public speech.” Reversing 

the burden of proof in this context weakens fair trial safeguards that are firmly 

grounded in the Constitution and human rights law. We have seen no convincing 

argument as to why this may be necessary and we urge government to remove 

Head 3(6) in its entirety.   

 

(f) Effect of incitement 

45. Head 3(7) states that “a person may be found guilty of an offence under this 

section irrespective of whether or not the communication the subject of the 

offence was successful in inciting any other person to hatred.” 

 

46. International bodies have made clear that incitement to hatred is an inchoate 

crime, which means the harm does not actually have to be caused for a successful 
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prosecution.33 Clarity on whether or not a person had to successfully incite any 

other person to hatred was missing in the Prohibition of Incitement to Hatred Act 

1989. Head 3(7)(a) brings clarity to the issue and ICCL welcomes this clarification. 

 

Head 3(7)(b); whether or not any actual instance of harm or unlawful discrimination 

is shown to have occurred, or to have been likely to occur, as a result.  

 

47. ICCL agrees that no actual instance of harm or unlawful discrimination must occur 

given that this is an inchoate offence. However, we would question whether the 

wording “or to have been likely to occur” in 7(b) conflicts with the definition of 

hatred above, which requires that ‘instances of harm or unlawful discrimination’ 

must be likely to occur. We consider the prosecution should have to prove that 

had a susceptible listener been present or exposed to the incitement to hatred, 

then such acts would have been likely to occur. If the prosecution does not have 

to prove this limb of the offence then a person may be convicted for being reckless 

as to whether incitement to the emotion of hatred may occur, without having to 

link that emotion to the threshold that would require an act of harm or unlawful 

discrimination to be likely to occur as a result of such incitement.  

 

48. We highlight the sixth part of the six-part test provided by the Rabat Plan of Action 

which states there must be some degree of risk of harm for speech to reach the 

criminal threshold:  

“Incitement, by definition, is an inchoate crime. The action advocated through 

incitement speech does not have to be committed for said speech to amount 

to a crime. Nevertheless, some degree of risk of harm must be identified. It 

means that the courts will have to determine that there was a reasonable 

 
33 See eg Rabat Plan of Action at A/HRC/22/17/Add.4, appendix, available at 
https://www.ohchr.org/Documents/Issues/Opinion/SeminarRabat/Rabat_draft_outcome.pdf  

https://www.ohchr.org/Documents/Issues/Opinion/SeminarRabat/Rabat_draft_outcome.pdf
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probability that the speech would succeed in inciting actual action against the 

target group, recognizing that such causation should be rather direct.”34 

 

49. ICCL therefore recommends the removal of the clause “or to have been likely to 

occur” in Head 3(7)(b).     

 

(g) Jurisdiction 

50. Head 3(8) of the Bill states “In a prosecution for an offence under paragraph 3 

where the offence was committed using an information system, and - whether or 

not the offence involves material hosted on an information system in the State; 

the person was physically present in the State when the offence occurred, - 

whether or not the person was physically present in the State when the offence 

occurred, the offence involves material hosted on an information system in the 

State, or - whether or not the person was physically present in the State any person 

to whom the material the subject of the offence was disseminated was physically 

present in the State, that offence may be prosecuted as an offence taking place 

within the State.  

 

51. ICCL considers that “information system” in this provision needs to be defined.35 

We would also question whether it is the intention of the legislature to prevent 

victims of an offence under s.3 from taking a case in this jurisdiction where the 

material is posted by or aimed at a person in another state, or the material is 

hosted on an information system in another state. This provision appears to ex-

clude this eventuality and we would welcome further clarity on this point.   

 

 
34 See eg Rabat Plan of Action at A/HRC/22/17/Add.4, appendix, available at 
https://www.ohchr.org/Documents/Issues/Opinion/SeminarRabat/Rabat_draft_outcome.pdf  
35 See article 2  of EU Directive 2013/40/EU for a potential definition: https://eur-lex.europa.eu/le-
gal-content/EN/TXT/HTML/?uri=CELEX:32013L0040&rid=5  

https://www.ohchr.org/Documents/Issues/Opinion/SeminarRabat/Rabat_draft_outcome.pdf
https://eur-lex.europa.eu/legal-content/EN/TXT/HTML/?uri=CELEX:32013L0040&rid=5
https://eur-lex.europa.eu/legal-content/EN/TXT/HTML/?uri=CELEX:32013L0040&rid=5
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(h) Consent of the Director 

52. ICCL welcomes the requirement in Head 3(9) for the consent of the Director to 

take a prosecution under this section. 
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Part II – Hate Crime 
(a) Heads 4-6 of the Bill 

53. Head 4, 5 and 6 the Bill introduce twelve new aggravated forms of existing of-

fences, amending three existing pieces of legislation: the Non-Fatal Offences 

Against the Person Act 1997, the Criminal Damage Act 1991 and the Criminal 

Justice (Public Order) Act 1994. These are: 

• Assault aggravated by prejudice  

• Assault causing harm, aggravated by prejudice  

• Causing serious harm, aggravated by prejudice  

• Threats to kill or cause serious harm, aggravated by prejudice  

• Coercion aggravated by prejudice   

• Harassment aggravated by prejudice  

• Endangerment aggravated by prejudice  

• Damaging property, aggravated by prejudice  

• Threatening, abusive or insulting behaviour in a public place, aggravated 

by prejudice  

• Distribution or display in a public place of material which is threatening, 

abusive, insulting or obscene, aggravated by prejudice  

• Entering building, etc. with intent to commit an offence, aggravated by 

prejudice  

• Assault with intent to cause bodily harm or commit an indictable offence, 

aggravated by prejudice. 

 

54. We urge the government to clarify the criteria used to include and exclude of-

fences in this list. We particularly note that this is an aspect of hate crime legisla-

tion in which specific consultations with affected groups and communities, as well 

as with other relevant stakeholders, would have been vital in contributing to a 
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more transparent determination process that corresponded directly to the of-

fences actually experienced as hate crimes by affected groups.   

 

55. As stressed in the Coalition Against Hate Crime joint submission, the type of 

crimes committed against different groups and communities can vary significantly. 

It is of key importance that the list of aggravated offences has a clear link with the 

protected characteristics and includes the offences which are most commonly 

committed against the individuals, groups and communities identified or associ-

ated with the protected characteristics listed under Head 2. If the list of protected 

characteristics is expanded, it follows that an assessment on the relevance and 

pertinence of existing aggravated offences should be conducted.  

 

56. We stress the importance of introducing sentencing principles and sentencing 

guidelines, as required under the Judicial Council Act 201936, to ensure transpar-

ency and proportionality, as well as the availability of community sentencing 

where appropriate. ICCL also supports the option of restorative justice, in line with 

the Criminal Justice (Victims of Crime) Act 201737. This point applies equally to 

Head 7. 

 

57. The elements of each aggravated offence introduced by the Bill are identical. We 

will analyse the elements introduced for “assault motivated by prejudice”, and 

this analysis should be considered to apply to the elements of each of the twelve 

offences listed in the Bill. 

 

(b) Assault aggravated by prejudice 

58. Assault aggravated by prejudice is defined as follows: 

 
36 Available at: http://www.irishstatutebook.ie/eli/2019/act/33/enacted/en/html.  
37 Available at: http://www.irishstatutebook.ie/eli/2017/act/28/enacted/en/html.  

http://www.irishstatutebook.ie/eli/2019/act/33/enacted/en/html
http://www.irishstatutebook.ie/eli/2017/act/28/enacted/en/html


 

 

30 
 

“In this Act, assault aggravated by prejudice means an assault (within the 

meaning of Section 2 of this Act) that was motivated by prejudice on the part 

of the perpetrator against a protected characteristic as defined by section 2 of 

the Hate Crime Act 2021.  

A person guilty of assault aggravated by prejudice shall be liable on summary 

conviction to a [Class C fine] or to imprisonment for a term not exceeding 9 

months or to both.  

A person prosecuted for assault aggravated by prejudice may, if the evidence 

does not warrant a conviction for assault aggravated by prejudice but warrants 

a conviction for assault under section 2, be found guilty of assault under that 

section.” 

 

“Aggravated by prejudice” 

59. Hate crime legislation in other jurisdictions tends to either use more than one term 

when referring to bias motivation, and or to define the terms used38. This Bill does 

neither. Government should clarify the criteria that led to the sole use of the term 

“prejudice”, which is currently not defined in the interpretation section. In order 

to reasonably expand its scope, and therefore effectiveness from the perspective 

of securing a conviction, the legislation could be amended to include the terms 

‘bias’ and/or ‘hostility’ in addition to ‘prejudice’ as motivation for an aggravated 

offence. 

 

“Motivated by prejudice” 

60. The choice of the legal test to be incorporated in the Irish legislation should be 

made carefully, taking into account the different existing models (see e.g. the 

 
38 See e.g. Chalmers and Fiona Leverick, A Comparative Analysis of Hate Crime Legislation – A Re-
port to the Hate Crime Legislation Review, University of Glasgow, July 2017, Chapter 7. Available at: 
https://eprints.gla.ac.uk/147020/1/147020.pdf 

https://eprints.gla.ac.uk/147020/1/147020.pdf
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motivation test, a combination of the motivation and demonstration test and the 

discriminatory selection approach) and the different implications and rationale 

behind each model39. The legal test currently included in the Bill is motivation. 

ICCL does not oppose the use of the motivation test – noting that this is the test 

used in many other jurisdictions with some exceptions (see e.g. England and 

Wales). However, we recognise that used in conjunction with the sole term 

“prejudice”, the test is comparatively quite narrow. ICCL does not consider that 

the test should be significantly expanded as we believe the threshold for 

conviction of a hate crime should remain high given the potential effect on an 

offender of having such a record. However, including terms such as “bias” and/or 

“hostility” in the legislation, as addressed above, may widen the scope of the 

offences to the extent required to establish a reasonable prospect of a successful 

prosecution.  

 

61. We would restate the request by the Coalition against Hate Crime for Government 

to clarify the rationale behind the adoption of the elements of aggravated 

offences, including the choice of test. It is important for all stakeholders to 

understand what factors and values have informed this choice.  

 

62. We again note that more research and specific consultations should have taken 

place on hate crime in Ireland in order to inform the choice of such a key element 

of hate crime legislation.  We note that in its report on its consultation on hate 

speech, the Department of Justice said, “proving a hate motive can be difficult. 

 
39 See e.g. the analysis in Jennifer Schweppe, Amanda Haynes and Jamer Carr, A Life Free From 
Fear – Legislating for Hate Crime in Ireland: An NGO Perspective, 2014, p. 30-34. Available at: 
https://ulir.ul.ie/bitstream/handle/10344/4485/Schweppe_2014_crime.pdf?sequence=1.  

https://ulir.ul.ie/bitstream/handle/10344/4485/Schweppe_2014_crime.pdf?sequence=1
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[…] Without a clear way to deal with this difficulty, it is unlikely that any new 

legislation to deal with hate crimes would be successful.”40  

 

“Against a protected characteristic” 

63. The current wording contained in each aggravated offence regarding protected 

characteristics is inconsistent with the wording in Head 3, which includes a refer-

ence to “… hatred against another person or group of people due to their real or 

perceived association with a protected characteristic.” It is important that aggra-

vated offences include offences motivated by prejudice due to their actual or per-

ceived membership or association with a protected characteristic. With the other 

members of the Coalition Against Hate Crime, we have expressed concern as to 

whether the wording ‘against a particular characteristic’ currently in the Bill will be 

interpreted in the same manner, calling for consistency in approach and encour-

aging clarity in ensuring prejudice on the basis of both actual and perceived mem-

bership or association with a protected characteristic is included in all aggravated 

offences. 

 

64. We also note that as individuals and groups might be targeted on the basis of 

more than one characteristic, the legislation should ensure that prosecutors can 

identify more than one protected characteristic without making it more difficult to 

secure a successful conviction. An intersectional approach should be adopted at 

all stages, including reporting, training and in the elaboration of guidelines for 

prosecutors, Judges, Gardaí and other relevant stakeholders.  

 

Penalties 

 
40 Department of Justice, Legislating for Hate Speech and Hate Crime in Ireland - Report on the 
Public Consultations 2020, p. 8. Available at: http://www.justice.ie/en/JELR/Legislat-
ing_for_Hate_Speech_and_Hate_Crime_in_Ireland_Web.pdf/Files/Legislat-
ing_for_Hate_Speech_and_Hate_Crime_in_Ireland_Web.pdf.  

http://www.justice.ie/en/JELR/Legislating_for_Hate_Speech_and_Hate_Crime_in_Ireland_Web.pdf/Files/Legislating_for_Hate_Speech_and_Hate_Crime_in_Ireland_Web.pdf
http://www.justice.ie/en/JELR/Legislating_for_Hate_Speech_and_Hate_Crime_in_Ireland_Web.pdf/Files/Legislating_for_Hate_Speech_and_Hate_Crime_in_Ireland_Web.pdf
http://www.justice.ie/en/JELR/Legislating_for_Hate_Speech_and_Hate_Crime_in_Ireland_Web.pdf/Files/Legislating_for_Hate_Speech_and_Hate_Crime_in_Ireland_Web.pdf
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65. By definition, commission of an aggravated offence carries a penalty that is higher 

than the commission of the ordinary offence. ICCL calls on Government to ensure 

that in the determination of penalties for the new aggravated offences, the 

principle of proportionality is respected.  

 

Alternative Verdict 

66. ICCL strongly welcomes the inclusion in the Bill of a provision for an alternative 

verdict. This element will allow the prosecution of a suspect on the basis of the 

ordinary form of the offence if the aggravating ‘hate element’ of the offence has 

not been proven, constituting a “safety net” for victims to ensure justice is done.  

 

67. Head 8 provides that “in determining motivation by prejudice for the purposes of 

this Act, it shall not be necessary to show that prejudice was the only, or the prin-

cipal motivation for the offence.” We welcome this provision given that it is im-

portant that prejudice does not have to be the sole motivation for a hate crime. 

However, we strongly recommend that this provision is incorporated into each of 

the twelve aggravated offences by adding “motivated in whole or in part by prej-

udice” to each amendment. This will ensure clarity in interpretation for all stake-

holders. Alternatively, this provision could be included as a new, separate head of 

the Bill.  

 

(c) Head 7: Prejudice as an aggravating factor in sentencing 

68. ICCL welcome the fact that this Head makes the motive of prejudice an 

aggravating factor for consideration in sentencing for a wider range of offences.  

We also welcome the fact that the prejudice motive does not have to be the sole 

motive.  However, we consider the wording of Head 7 contains some problematic 

elements.  
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69. First, Head 7 refers to a “Schedule 1” which will contain the list of offences for 

which this provision will apply. As far as we are aware, Schedule 1 is not public so 

it is impossible to comment on the contents of this Schedule. However, we call on 

Government to ensure that the criteria and rationale to include or exclude of-

fences under Schedule 1 are clear. We would also ask for clarification as to why it 

should not be open to sentencing judges to consider a prejudice motivation as an 

aggravating factor for all crimes, noting that this is the most prevalent type of hate 

crime law in OSCE States’ criminal codes41.  

 

70. ICCL notes with concern that the current wording of “take account of evidence 

presented to the court” might cause confusion in terms of what standard of proof 

is required for evidence presented to the court to be taken into account at the 

sentencing stage. We consider that any evidence to be considered as an aggra-

vating factor in sentencing should meet ordinary criminal standards and be proved 

beyond reasonable doubt.  

 

71. We consider that the provision that “the fact that the offence concerned was thus 

aggravated by prejudice shall be reflected clearly in the record of the proceed-

ings” is problematic.  We would question how this would be translated in practice, 

especially at the District Court level where no official record is made of Court pro-

ceedings. In addition, if it is not made clear that evidence of prejudice motivation 

must be proven beyond reasonable doubt before it can be taken into account, we 

consider that a record of same should not be kept. 

 

72. ICCL stresses that any addition to a sentence where a prejudice or bias motivation 

has been proven should not necessarily manifest as a longer custodial sentence. 

 
41 OSCE, Hate Crime Victims in the Criminal Justice System - A Practical Guide,2020, p. 146. Availa-
ble at: https://www.osce.org/files/f/documents/c/5/447028.pdf.   

https://www.osce.org/files/f/documents/c/5/447028.pdf
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Sentences must be proportionate to the crime and there will be instances where 

community sentencing or education or training programmes may be far more ef-

fective in reducing recidivism.    

 

73. We recommend that alternative sanctions and restorative justice solutions are 

made clearly available to sentencing judges as a method of reflecting the aggra-

vating factor of bias motivation.42. Restorative justice opportunities should be 

made available, ensuring that there is real consent on both the victim and of-

fender’s part and that facilitators are properly trained43. This approach seeks to 

reduce the use of incarceration as a punishment, while seeking to repair the harm 

caused to victims and communities, as well as holding perpetrators accountable. 

This would be in line with the Department of Justice Action Plan 2021 objective 

to “develop options for an appropriate mechanism and process to create aware-

ness and availability of restorative justice at all stages of the criminal justice system 

with consistency of service ensuring quality in training and practice.”44 This analy-

sis applies to all offences created under the Bill.  

 

(d) Head 8 – Determining whether an offence was motivated by prejudice  

74. ICCL notes with surprise the inclusion of bias indicators in the legislation, as these 

are usually used as an investigative tool45 found in policy guidance, separate to 

legislation. This approach allows for flexibility in ensuring that bias indicators re-

spond to any change in the nature of hate crimes. We therefore recommend that 

 
42 See Tyler Bishop, Arielle Andrews, Sam Becker, Lauren Martin, Benjy Mercer-Golden, Mariel Pé-
rez-Santiago, Tiarra Rogers, Kai Wiggins, Shirin Sinnar & Michael German, Exploring Alternative Ap-
proaches to Hate Crimes, Stanford Law School Law and Policy Lab, June 2021. Available at: 
https://www-cdn.law.stanford.edu/wp-content/uploads/2021/06/Alternative-to-Hate-Crimes-Re-
port_v09-final.pdf.  
43 On the importance of training of facilitators in restorative justice for hate crime, see ibid, p. 72.  
44 Department of Justice, Justice Plan 2021, available at: http://www.justice.ie/en/JELR/Depart-
ment_of_Justice_Action_Plan_2021.pdf/Files/Department_of_Justice_Action_Plan_2021.pdf .  
45 OSCE, Using Bias Indicators: A Practical Tool for Police, 2019. Available at: 
https://www.osce.org/files/f/documents/8/9/419897_0.pdf.   

https://www-cdn.law.stanford.edu/wp-content/uploads/2021/06/Alternative-to-Hate-Crimes-Report_v09-final.pdf
https://www-cdn.law.stanford.edu/wp-content/uploads/2021/06/Alternative-to-Hate-Crimes-Report_v09-final.pdf
https://www.osce.org/files/f/documents/8/9/419897_0.pdf
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provision for bias indicators are removed from this legislation and put in a separate 

policy or guidance document, that is made available to the public, Gardaí, prose-

cutors and the Judiciary.  

 

75. ICCL consider that the inclusion of bias indicators should relate to evidence on 

the ground. Together with the other members of the Coalition Against Hate 

Crime, we have highlighted how individuals, groups and communities experience 

hate crime in different ways.  A list of bias indicators should relate to specific ex-

periences of victims. We again strongly recommend further consultations with rel-

evant stakeholders to evaluate the creation of distinct sets of indicators that are 

directly related to the experiences of the different groups and communities tar-

geted by hate crime. 

 

76. We strongly welcome the provision that clarifies that “in determining motivation 

by prejudice for the purposes of this Act, it shall not be necessary to show that 

prejudice was the only, or the principal motivation for the offence.” However, as 

addressed above, we recommend that for clarity purposes this is included in each 

amendment creating aggravated offences and aggravated sentencing or in a sep-

arate head of the Bill.  

 

(e) Head 9 – Denial or gross trivialisation of crimes of genocide  

77. Head 9 introduces a new offence of denial or gross trivialisation of crimes of gen-

ocide. As provided for in the General Scheme explanatory note, this offence has 

been created to “fulfill the requirement to make genocide denial a criminal of-

fence under EU Council framework decision 2008/913/JHA on combating certain 

forms and expressions of racism and xenophobia by means of criminal law”46. 

 
46 Available at: https://eur-lex.europa.eu/legal-con-
tent/EN/TXT/PDF/?uri=CELEX:32008F0913&from=en.  

https://eur-lex.europa.eu/legal-content/EN/TXT/PDF/?uri=CELEX:32008F0913&from=en
https://eur-lex.europa.eu/legal-content/EN/TXT/PDF/?uri=CELEX:32008F0913&from=en
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However, we note that the provision aimed at transposing the decision is not in 

line with the EU Council Framework Decision which requires Member States to 

take measures to ensure the following conduct is punishable:  

“publicly condoning, denying or grossly trivialising crimes of genocide, crimes 

against humanity and war crimes as defined in Articles 6, 7 and 8 of the Statute 

of the International Criminal Court, directed against a group of persons or a 

member of such a group defined by reference to race, colour, religion, descent 

or national or ethnic origin when the conduct is carried out in a manner likely 

to incite to violence or hatred against such a group or a member of such a 

group;”  

 

78. The element of incitement to violence or hatred against a member of a protected 

group or a group is notably absent from Head 9, substantially changing the nature 

of the offence.  

 

79. We note that in its last country-specific report on Ireland, ECRI recommended that 

Irish criminal law be amended to include the offences of “public denial, trivialisa-

tion, justification or condoning of crimes of genocide, crimes against humanity or 

war crimes”47. However, given the lack of consistency in European and interna-

tional standards and concerns regarding the protection of freedom of expression, 

we recommend that the legislation should reflect the requirements of the EU 

framework and Article 3(c) of the Genocide Convention48 which requires states to 

 
47 ECRI, ECRI report on Ireland (fifth monitoring cycle), adopted on 2 April 2019, published on 4 
June 2019, p. 12. Available at: https://rm.coe.int/fifth-report-on-ireland/168094c575.  
48 Available at: https://www.ohchr.org/en/professionalinterest/pages/crimeofgenocide.aspx  

https://rm.coe.int/fifth-report-on-ireland/168094c575
https://www.ohchr.org/en/professionalinterest/pages/crimeofgenocide.aspx
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punish direct and public incitement to genocide49, as opposed to ECRI’s recom-

mendation, which appears to recommend the prohibition of speech without a cor-

responding need to incite an act.  

 

80. We note that the current legislation does not address crimes against humanity and 

war crimes but genocide only, while both ECRI and the EU Council Framework 

Decision cover the three. We call for reference to war crimes and crimes against 

humanity to be included in this provision if it is to be changed to refer only to an 

incitement offence.  

 

81. If this provision is changed to an incitement offence, as we strongly urge, we sug-

gest moving it to Part 1 – Incitement to hatred.  

 

 

  

 
49 See also Article 19, “Hate Speech” Explained -  A Toolkit, 2015,p. 68-70. Available at: 
https://www.article19.org/data/files/medialibrary/38231/'Hate-Speech'-Explained---A-Toolkit-
%282015-Edition%29.pdf.   

https://www.article19.org/data/files/medialibrary/38231/'Hate-Speech'-Explained---A-Toolkit-%282015-Edition%29.pdf
https://www.article19.org/data/files/medialibrary/38231/'Hate-Speech'-Explained---A-Toolkit-%282015-Edition%29.pdf
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Recommendations  

General  

 

(1) Government should commit to a national action plan to combat hate crime 

and hate speech beyond the criminal law. This should include education, 

effective monitoring and reporting mechanisms, an enabling environment 

for counter-speech, training of public actors including police, and national 

awareness campaigns.  

(2) Government should ensure that disaggregated data collection mechanisms 

are in place to ensure a targeted response to the issue of hate crime and 

hate speech and a range of supports must be put in place for victims. 

(3) Legislation should be grounded in international law and standards.  

(4) Implementation measures should be developed in strong collaboration 

with civil society organisations, affected communities and other key 

stakeholders. 

(5) Provisions must be drafted in a clear and precise manner to ensure that all 

legal persons understand where the threshold is between criminal and non-

criminal speech and behaviour.  

(6) Government must provide a clear rationale and decision making framework 

for the inclusion and exclusion of groups included under ‘protected 

characteristics’. ICCL recommends the inclusion of sex characteristics.  

(7) This legislation should be consistent with other relevant national and 

European legislation including the proposed Digital Services Act and the 

Online Safety and Media Regulation Bill, all of which should be compliant 

with human rights law; as well as the Victims Rights Directive.  

(8) The law must not disproportionately interfere with other rights such as the 

right to freedom of expression, fair trial and procedural rights.  
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(9) The law should include a requirement for a comprehensive review of the 

legislation, such as within 3 years, as well as consultative monitoring of its 

implementation.    

(10) Incitement to hatred and hate crime should be addressed in separate 

legislation; alternatively, the title of the Bill should include reference to 

incitement to hatred to properly reflect the contents. 

(11) The definition of “hatred” should be revisited with reference to 

international standards, accompanied by a clear rationale for the basis or 

sources of the definition. 

 

Incitement to Hatred  

Head 3 

(12)  Legislation seeking to criminalise any form of speech should be drafted 

in a way that ensures full respect for the right to freedom of expression and 

only the most extreme forms of speech that can lead to serious harm should 

be criminalised. 

(13) The offence created by Head 3(1) must be defined in a narrow, clear 

and precise manner to ensure that any infringement on freedom of 

expression is as minimal as possible to prevent serious harm. The 

connection between incitement to hatred and an act of discrimination, 

hostility or violence that is likely to occur as a result of that incitement must 

be made much clearer.   

(14) The Rabat Plan of Action six-parts test should be clearly defined in 

policy guidance accompanying this legislation for use by An Garda 

Síochána, prosecutors and the judiciary.  

(15) Penalties for incitement to hatred should be proportionate and 

community sentencing and restorative justice options should be made 

available. 
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(16) The scope of the publishing, dissemination, broadcasting and 

disseminating offence should be clarified, especially with regards to 

corporate bodies. This legislation should be consistent with other national 

and European legislation seeking to regulate online content.   

(17) We urge the government to consider including a defence that 

references the right to freedom of expression. 

(18) The “presumption of knowledge” provision in Head 3(6) – which 

reverses the burden of proof - should be removed. 

(19) The clause “or to have been likely to occur” in Head 3(7)(b) should be 

removed. 

(20) “Information system” should be defined in Head 3(8), and the scope of 

the provisions on jurisdiction should be clarified.  

 

 

Hate Crime 

Head 4-6 

(21) The criteria used to include and exclude offences in this list of 

aggravated offences should be clarified.  

(22) The list of aggravated offences should have a clear link with the 

protected characteristics and include the offences which are most 

commonly committed against the individuals, groups and communities 

identified or associated with the protected characteristics in the Bill. If the 

list of protected characteristics is expanded, an assessment on the 

relevance and pertinence of existing aggravated offences should be 

conducted. 

(23) The rationale behind the adoption of the elements of aggravated 

offences, including the choice of the legal test, should be clarified. The 

Government should clarify the criteria that led to the sole use of the term 
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“prejudice”, which is currently not defined in the interpretation section, and 

evaluate including ‘bias’ and/or ‘hostility’.  

(24) We call for consistency in approach and encourage clarity in ensuring 

prejudice on the basis of both actual and perceived membership or 

association with a protected characteristic is included in all aggravated 

offences.  

(25) An intersectional approach should be adopted at all stages, including 

reporting, training and in the elaboration of guidelines for prosecutors, 

Judges, Gardaí and other relevant stakeholders. 

(26) In the determination of penalties for the new aggravated offences, the 

principle of proportionality should be respected. Sentencing principles and 

guidelines should be introduced and community sentencing and option of 

restorative justice should be made available. 

(27) Schedule 1, as referenced in Head 7, containing the list of offences for 

which prejudice is an aggravating factor in sentencing, should be made 

public. We call on Government to ensure that the criteria and rationale to 

include or exclude offences under Schedule 1 are clear.  

(28) Any evidence to be considered as an aggravating factor in sentencing 

should meet ordinary criminal standards and be proved beyond reasonable 

doubt.  

(29) Alternative sanctions and restorative justice solutions should be made 

clearly available to sentencing judges as a method of reflecting the 

aggravating factor of bias motivation. 

(30) The provision which provides that prejudice does not have to be the 

sole motivation for a hate crime (Head 8) should be incorporated into each 

of the twelve aggravated offences or in a separate head for clarity. 

(31) Provision for bias indicators should be removed from this legislation and 

put in a separate policy or guidance document, that is made available to 
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the public, Gardaí, prosecutors and the Judiciary. We encourage further 

consultations with relevant stakeholders to evaluate the creation of distinct 

sets of indicators that are directly related to the experiences of the different 

groups and communities targeted by hate crime. 

(32) Head 9 should be amended to reflect the requirements of the EU 

Council framework decision 2008/913/JHA,  which requires states to punish 

direct and public incitement to genocide, war crimes and crimes against 

humanity. 

(33) If the provision under head 9 is changed to an incitement offence, as 

we strongly urge, it should be moved to Part 1 – Incitement to hatred.  

 



  

 

About ICCL   

 

The Irish Council for Civil Liberties (ICCL) is Ireland’s oldest independent 

human rights body. It has been at the forefront of every major rights advance 

in Irish society for over 40 years. ICCL helped legalise homosexuality, divorce, 

and contraception. We drove police reform, defending suspects' rights during 

dark times. In recent years, we led successful campaigns for marriage equality 

and reproductive rights. ICCL is the coordinating organisation of the Coalition 

Against Hate Crime Ireland (CAHC).  
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Introduction 
This submission to the Joint Committee on Justice on the General Scheme of the Criminal 

Justice (Hate Crime) Bill 2021 has been prepared by Professor Amanda Haynes and Dr 

Jennifer Schweppe, directors of the European Centre for the Study of Hate which is based at 

the University of Limerick. It is informed by our research, conducted over the last nine years, 

on the relationship between minority communities and criminal justice institutions, with a 

particular emphasis on hate crime. Because our research has primarily focused on hate 

crime, rather than incitement to hatred and related offences, this submission reflects that 

expertise, with an emphasis on Part 2 of the General Scheme. We would welcome the 

opportunity to present to the Committee on our research, and to answer any questions 

Committee members might have. All published research cited in this submission is available 

on request.  

 

Given the fact that common issues arise across various sections of the Bill, we have grouped 

these issues and set them out in eleven headings. For clarity, the heads to which each of these 

issues applies is set out, eg “Issue 2: Protected characteristics (Head 2, Head 3, Heads 4-6, 

Head 7)”. For ease of access, we have set out an executive summary of our submission on 

page 5, and a list of recommendations on page 9. 

 

About the ECSH 
The aim of the European Centre for the Study of Hate (www.ul.ie/ecsh) which incorporates 

the Hate and Hostility Research Group, is to understand the hate that excludes and divides, 

and provide the tools to respond to hate effectively.  An open, inclusive, and safe society for 

all is a core aim of the European project. This vision is under threat from the growing 

influence of those who wish to exclude minorities from society because of who they are or 

what they represent. Where hate is politicised, cultivated, and spreads across borders, it 

makes the European way of life unattainable for minority communities. Led by its co-

Directors, Professor Amanda Haynes and Dr Jennifer Schweppe, the work of the ECSH is 

organised by five themes: 
 

• European Understandings of Hate 

• Growing Up in an Inclusive Europe 

• Criminalising Hate 

• Populism, Politics, and Exclusion 

• Margins and Marginality 
 

The ECSH operates across multiple levels of orientation, with members working on 

interrelated topics - from individual prejudice (micro) to community impact (meso) to 

structural and legal contexts (macro). Faculty members from across the institution are 

http://www.ul.ie/ecsh
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members of the Centre, from the disciplines of business (Dr Jean McCarthy), sociology (Prof 

Amanda Haynes, Prof Ross Macmillan; Dr Martin J Power), law (Dr Jennifer Schweppe), 

musicology (Dr Aileen Dillane), education (Dr Aoife Neary) and psychology (Dr Ronni 

Greenwood). The ECSH advances evidence-informed dialogue at European and national 

levels on challenging hate towards those who are marginalised or stigmatised. The ECSH is 

the nexus for research-policy-practice linkages and the originator of translational 

interdisciplinary European scholarship on one of the most important issues facing Europe 

today.  
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Executive summary 
As Directors of the European Centre for the Study of Hate (ECSH) at the University of 

Limerick, we welcome the publication of the General Scheme of the Criminal Justice Bill 

2021. Our research shows that, in the absence of hate crime legislation, the treatment of the 

hate element of crimes in Ireland is lacking in consistency and transparency, with 

repercussions for the rights of both victims and offenders. We believe that hate crime 

legislation is required, not only to ensure that hate crimes are declared as such by the 

process, but also to ensure that individuals are not stated in court to have committed a hate 

crime in the absence of evidence to establish that fact. There have been a series of issues 

highlighted with respect to the operability of the 1989 Act, including but not limited to the 

scope of protection in that Act. Extremely narrow interpretation of the provisions of that 

legislation has led to a small number of convictions under that Act. However, we would note 

that in the context of legislation which limits free speech, provisions should be narrowly 

drawn.   

  

The introduction of hate crime legislation must balance concern for victims and offenders. 

Researchers from the ECSH have collected data on the Irish public’s understandings of, and 

attitudes towards, hate crime. A key part of that research sought to understand the attitude 

of Irish people towards those who are convicted of standard criminal offence, versus those 

who are convicted of a the same offence which is aggravated by hate. We have shown that 

labelling an individual a “hate criminal” (that is, including a conviction for an aggravated 

offence on the criminal record of an individual) is likely to prove an additional impediment 

to securing employment, as well as their acceptance and integration into the wider 

community. This, we believe, should be a determining consideration in shaping legislation 

addressing hate crime. 

  

As a general principle, we note that while it is possible to expand the scope and protections 

afforded by hate crime legislation by way of amendment in the years following its 

introduction, it is difficult to contract or remove the protections given the message that this 

will send. Hence a cautious approach to determining the scope of the legislation is advised, 

as well as a legislative review after 5 years. 

  

We argue for a narrow and cautious approach to legislating against hate. We consider that a 

narrower approach will:  

 

- advantage public awareness of and support for its implementation; 

- be less likely to lend itself to the over-criminalisation  of members of minority 

communities themselves; 

- align with the principle of minimal criminalisation,  
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Protected characteristics 

In determining the scope of protected characteristics, there are a number of frameworks that 

can be used to determine in/exclusion. There is no framework which is generally accepted 

as a definitive means of determining the inclusion and exclusion of protection 

characteristics. For this reason, we recommend that legislators make explicit the framework 

that they use in selecting protected characteristics.  

 

The Consultation report places great emphasis on the use of evidence as a means of 

determining the in/exclusion of protected categories. We caution that a lack of data relating 

to a particular groups’ need for protection is not equivalent to data negating their need for 

protection.  As such, we would caution that, in the absence of systematically collected data, 

it is difficult to justify the use of an evidence base as the sole criteria for in/exclusion. When 

a stated framework for in/exclusion has been made publicly available, consideration should 

be given to the inclusion of other characteristics.  

  

“Real or perceived membership of a protected group” 

Hate crimes are inherently defined by the perception of an offender. That the offender 

decides to act on the basis of their prejudice, bias or hostility against an aspect of their 

victim’s identity has no necessary or inherent relationship to the actual identity of that 

victim. For this reason the ESCH considers that the legislation should explicitly protect those 

who are targeted on the basis of presumed as well as actual characteristics and by 

association. 

  

Defining hate and hatred 

The term ‘hatred’ is defined in the interpretation section, in a manner which is extremely 

broad, and consideration should be given as to whether this breadth is appropriate.  The 

term ‘hate’, which is used in the title of Part 2, lacks any definition.  Though Part 2 of the Act 

is called ‘Hate Crime’, only prejudice is used in the framing of the new offences in this section.  

To limit the legislation to just ‘prejudice’ may be too narrow, particularly in the context of 

the narrower scope of the motivation model, and is unusual internationally.   

  

Defences to incitement to hatred 

Head 3(5) provides for an extensive range of statutory defences to a prosecution for 

incitement to hatred. We believe that the extensive nature of these defences may lead to the 

legislation being unworkable in practice. 

 

Reversing the burden of proof  

Subsection 6 of Head 3 provides for a reversal of the burden of proof in prosecutions under 

subsection (1) or (3) of the Act. We strongly object to this and recommend that the standard 

burden of proof operate.  
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Aggravated offences 

Research shows that when addressing hate crime through legislation, an aggravated offences 

model has more capacity to ensure that the hate element of a crime is fully addressed. For 

this reason, the approach taken in the General Scheme is to be commended. We believe that 

the basis for selecting which offences are to be aggravated should be made explicit and, 

following this, consideration should be given to the aggravation of additional offences. We 

consider that the scheme by which increases in maximum sentences are decided should be 

made clear and there should be consistency in the percentage increases across offences. 

  

The scope of the ‘hate element’ 

We support the use of a narrow animus model in the General Scheme and the adoption of the 

motivation model. We argue that this narrow approach, which aligns with the principle of 

minimal criminalisation, achieves an appropriate balance between the necessity of 

recognising and addressing the hate element of crimes, and the stigmatising effect of the 

label of hate crime offender.  As set out in the last paragraph of Head 8, it should not be 

necessary to prove that prejudice was the only or principal motivation for an offence. 

However, this should be included elsewhere in the Bill for legislative clarity.   

  

Alternative verdicts 

We welcome alternative verdicts and recommends that these are available across all 

offences. 

  

Aggravated sentencing 

We welcome the use of an aggravated sentencing, We note some ambiguity in the framing of 

Head 7 and recommend that the aggravated sentencing provision should apply to all 

offences; that a standard burden of proof should apply in the context of aggravated 

sentencing provisions; and recommend that the fact that a sentence was aggravated under 

Head 7 should not appear on the criminal record of an individual. If these recommendations 

are adopted, we see merit in using the demonstration model in respect to aggravated 

offences only. 

 

Denial or trivialisation of genocide  

With respect to the denial or trivialisation of crimes of genocide, the provision in the general 

scheme is significantly broader than that which is required by Article 1 of the EU Framework 

Decision on combating racism and xenophobia. We recommend that the provision be 

amended to reflect the requirements of the Framework Decision. 
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Implementation measures 

Legislators should be aware that robust implemention measures are crucial to the success of 

hate crime legislation, and in their absence, legislation is likely to fail. We believe that these 

measures should include, at a minimum, a public awareness campaign  to accompany the 

introduction of the legislation, robust and regular anti-bias training across criminal justice 

institutions, and the introduction of a national action plan against hate crime.  
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List of Recommendations 
Introduction: Developing legislation against hate 

Recommendation 1: Research has clearly established that hate crime legislation is required 

in Ireland. The publication of the General Scheme addressing hate crime and addressing 

stated deficiencies in the 1989 Act is long overdue, and we warmly welcome its publication. 

We recommend that the progression of this Bill be given priority.  

 

Recommendation 2: Care should be exercised in expanding the scope of the Prohibition of 

Incitement to Hatred Act 1989. 

 

Recommendation 3: In introducing legislating, legislators should be conscious of the stigma 

that attaches to a conviction for hate crime offending.  

 

Recommendation 4: In introducing legislating, legislators should be cognisant that, whilst 

the scope of legislation can be expanded at a later date, it is difficult to later reduce its scope 

without sending a message that society now tolerates hate crime. 

 

Recommendation 5: We recommend a conservative approach be taken to the development 

of legislation, with a mandatory legislative review five years following the introduction of 

legislation to assess its operation. 

 

Recommendation 6: We recommend commitment to a legislative review after 5 years. 

 

Recommendation 7: In designing hate crime legislation, legislators should first articulate 

what they understand by ‘effectiveness’  

 

Issue 1: Understanding hate crime and incitement to hatred – Scope of the General 

Scheme 
 

Recommendation 8:  Research evidence  specific to Ireland on the need for, and  form of, hate 

crime legislation, is available.  The Department of Justice consultation process, however, 

addressed itself to the issue of the Prohibition of Incitement to Hatred Act 1989, not hate 

crime. We recommend that legislators take these facts into account in weighing up the 

available evidence regarding the form of hate crime legislation .  

 

Recommendation 9: The title of the Bill should be rewritten to more accurately reflect its 

contents 

 

Recommendation 10: The Parts of the Bill should be renamed to more accurately reflect their 

contents 
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Recommendation 11: For the purposes of ensuring the ‘message’ element of the legislation 

is not lost or confused, we recommend that consideration be given to introducing an Act 

which only addresses hate crime. Separate legislation either amending the 1989 Act, or 

introducing new offences to address incitement to hatred and related offences should then 

also be introduced. 

 

Issue 2: Protected characteristics (Head 2, Head 3, Heads 4-6, Head 7)  
 

Recommendation 12: The framework for in/exclusion utilised in determining protected 

characteristics in legislation should be made explicit. 

 

Recommendation 13: Following clarification of the framework for in/exclusion, the inclusion 

of other characteristics should be considered.  

 

Recommendation 14: In deciding how to frame the protected categories, legislators are 

required to balance, in particular, concerns regarding inclusivity, evidence-informed law 

making, and equality before the law. We argue for an approach which, for the most part, 

names protected characteristics as neutral grounds. 

 

Recommendation 15: We welcome the definition of gender as inclusive of gender identity 

and gender expression.  

 

Recommendation 16: We welcome the specific reference to “religion” as inclusive of the 

absence of religious belief, and recommend that consideration be given to also including the 

presence or absence of religious belief within the definition.  

 

Recommendation 17: The term ‘ethnic or national origin’ should be defined as including 

membership of the Traveller community. 

 

Recommendation 18: Consideration should be given to the inclusion of ‘ethno-national 

identity’ in the definition of ethnic or national origin 

 

Recommendation 19: Recognising that race is a social construct, the term should be defined 

as including those grounds upon which individuals are attacked on the basis of their 

racialised identity. 

 

Recommendation 20: Additionally, consideration should be given to including citizenship 

and place of origin in legislation.  
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Recommendation 21: Following the publication of a stated framework for in/exclusion, 

consideration should be given to the inclusion of other characteristics.  

 

Recommendation 22: The legislation should be consistent in its use of “real or perceived” 

association with a protected characteristics across the Bill. We recommend that the 

definition section define ‘protected characteristic’ as including actual or presumed 

association with members of that group. We further recommend that the definition section 

include  a  definition of ‘presumed’ as ‘presumed by the offender’. 

 

Issue 3: Defining hate and hatred  (Head 2, Head 3, Heads 4-6, Head 7) 
 

Recommendation 23: Consideration should be given to the scope of the definition of ‘hatred’ 

in Head 3, with a narrower definition being used. In this context, reference should be made 

to the Prohibition of Incitement to Hatred 1989 Act. 

 

Recommendation 24: The definition of ‘hatred’ in the interpretation section should only be 

used in the context of incitement to hatred, and not hate crime. 

 

Recommendation 25: In line with international good practice, when ‘hate’ is used in the 

context of hate crime, it should be broadly defined. For this reason, we recommend that the 

definitions section be amended to include a definition of ‘hate’ which includes bias, prejudice, 

contempt and hostility, and that the term hate replace the term prejudice throughout part 2 

of the Act. The definition of ‘hatred’ for the purposes of the General Scheme will apply only 

to the incitement offences. 

 

Issue 4: Incitement to hatred (Head 3) 
 

Recommendation 26: Consideration should be given to human rights principles when 

criminalising speech and caution should be exercised when expanding the scope of the 

provisions beyond that as set out in the Prohibition of Incitement to Hatred Act 1989 

 

Recommendation 27: Consideration should be given to the scope of the defences in Head 

3(5) of the General Scheme. In this context, reference should be made to the Prohibition of 

Incitement to Hatred legislation which provides for a much more limited and, we believe, 

appropriate range of defences.  

 

Recommendation 28: The standard burden of proof should apply to prosecutions under the 

Act. 
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Issue 5: Hate crime (aggravated offences) – the range of aggravated offences (Heads 4-

6) 
 

Recommendation 29: The utilisation of an aggravated offences model is to be commended 

 

Recommendation 30: Consideration should be given to broadening the range of aggravated 

offences 

 
Issue 6: Hate crime (aggravated offences): defining the hate element (Head 4-6, Head 

7) 
 

Recommendation 31: In introducing legislation, we recommend that legislators consider 

evidence regarding the stigma of a conviction for hate crime. Legislators should also be 

cognisant of the negative message that can be caused in reducing the scope of legislation in 

the future. For this reason, we recommend a cautious and narrow approach be taken to 

introducing legislation in the first instance.  

 

Recommendation 32: An adapted animus model, which restricts the operation of the 

legislation to the motivation of the offender should be utilized in the legislation.  

 

Recommendation 33: That part of Head 8 which allows for part motivation to be sufficient 

for the purposes of a prosecution should be included in each aggravated offence, with the 

phrase ‘wholly or partly’ being utilised for these purposes.   

 

Issue 7: Hate crime (aggravated offences) – the extent of the aggravation (Heads 4-6)   
 

Recommendation 34: There should be consistency in the extent to which the maximum 

sentences are increase in the context of aggravated penalties.   

 

Issue 8: Hate crime – alternative verdict 
 

Recommendation 35: There should be consistency in the availability of alternative verdicts 

for all offences across the Bill. 

 

Issue 9: Hate crime – aggravated sentences (Head7)  
 

Recommendation 36: We broadly welcome the inclusion of an aggravated sentencing 

provision in the General Scheme 

 

Recommendation 37: The general standard of proof in sentencing matters should apply in 

relation to aggravated sentencing provisions 
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Recommendation 38: The aggravated sentencing provision should apply to all offences 

 

Recommendation 39: A standard burden of proof should apply in the context of aggravated 

sentencing provisions  

 

Recommendation 40: For clarity, in line with current practice, the fact that a sentence was 

aggravated under Head 7 should not appear on the criminal record of an individual. 

  

Recommendation 41: Subject to recommendation 39, in designing the aggravated sentencing 

provision, consideration be given to expanding the scope of the hate element beyond a 

requirement to prove that the crime was motivated by hate. Consideration should be given 

to providing that where a hate element is demonstrated during the course of the offence, this 

should be considered an aggravating factor at sentencing.  

 

Issue 10: Hate crime – bias indicators (Head 8)  
 

Recommendation 42: We recommend the deletion of Head 8 

 

Issue 11: Denial or gross trivialization of crimes of genocide (Head 9) 
 

Recommendation 43: We recommend the amendment of Head 9 to reflect the requirements 

of the Framework Decision on combating racism and xenophobia through the criminal law 

 

Recommendation 44:  Head 9 should be included in Part 1 of the Bill  

   

Implementation Measures 
 

Recommendation 45: A public awareness campaign to accompany the introduction of the 

legislation should be considered vital to its successful introduction 

 

Recommendation 46: Legislation should commit to the development and implementation of 

a National Action Plan Against Hate Crime. 

 

Recommendation 47: Legislators should be aware that robust implemention measures are 

crucial to the success of hate crime legislation, and in their absence, legislation is likely to 

fail. 

 

Recommendation 48: Legislation should be accompanied by robust and regular anti-bias 

training across criminal justice institutions. 
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Recommendation 49: Restorative justice should be recognised as a key means of addressing 

hate crime and included in restorative justices strategies  
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Introduction: Developing legislation against hate 
Calls for a statutory intervention aimed at addressing hate crime and reviewing the 

Prohibition of Incitement to Hatred Act 1989 have been made consistently by civil society 

organisations, academics, and the general public with increasing regularity. As one of those 

voices, we welcome the publication of the General Scheme of the Criminal Justice Bill 2021. 

In the absence of hate crime legislation, the treatment of the hate element of crimes in Ireland 

is lacking in consistency and transparency, with repercussions for the rights of both victims 

and offenders.1 There have been a series of issues highlighted with respect to the operability 

of the 1989 Act, including but not limited to the scope of protection in that Act. 

 

The publication of the General Scheme of the Criminal Justice (Hate Crime) Bill 2021 

therefore marks a welcome intervention by the government. At the same time, it requires 

that legislators now debate the arguably thornier question, not of whether we should have 

hate crime legislation, but rather what form that legislation should take. What is crucial to 

know is that there is no right or wrong way to legislate against hate. Instead, what must be 

achieved is a careful balance of what are often competing interests. In legislating, we must 

determine where to draw lines between what we believe should amount to a hate crime, and 

what is considered outside the boundaries of the legislation. In the context of incitement to 

hatred and related offences, we must similarly carefully balance the freedom of expression 

against the rights of community to be protected from harmful speech.  

 

With respect to hate crime, our research has shown that frequently in an Irish context, the 

hate element of a crime is lost or ‘disappeared’ through the criminal process, at the point of 

recording, investigating, prosecuting, or sentencing.2 Equally concerning, our research has 

shown that judges have declared a crime to be racially motivated in the absence of any 

evidence of such a motivation. We believe that hate crime legislation is required, not only to 

ensure that hate crimes are declared as such by the process, but also to ensure that 

individuals are not stated in court to have committed a hate crime in the absence of evidence 

to establish that fact.  

 

In relation to the Prohibition of Incitement to Hatred Act 1989, we have seen that the 

extremely narrow interpretation of the provisions of that legislation has led to a small 

number of convictions under that Act. However, we would note that in the context of 

legislation which limits free speech, provisions should be narrowly drawn.  

 

 
1 Amanda Haynes and Jennifer Schweppe, Lifecycle of a Hate Crime: Country Report for Ireland (ICCL 2017). 
2 Jennifer Schweppe, Amanda Haynes and Mark A Walters, Lifecycle of a Hate Crime: Comparative Report (ICCL 
2018) 
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Recommendation 1: Research has clearly established that hate crime legislation is 

required in Ireland. The publication of the General Scheme addressing hate crime and 

addressing stated deficiencies in the 1989 Act is long overdue, and we warmly welcome 

its publication. We recommend that the progression of this Bill be given priority.  

 

Recommendation 2: Care should be exercised in expanding the scope of the Prohibition 

of Incitement to Hatred Act 1989. 

 

The stigma of a conviction for a hate (crime) 
In introducing hate crime legislation, we believe that the impact of such offences on victims 

must be a key concern of legislators. However, we believe that legislators must also be 

concerned with the impact of a conviction on offenders and their capacity for rehabilitation, 

as well as the negative consequences of the label “hate criminal”.  

 

For the first time internationally, in our a nationally representative survey Public Attitudes 

to Hate Crime3 we probed the Irish public’s attitudes towards those who are convicted of 

standard criminal offence, versus those who are convicted of a the same offence which is 

aggravated by hate. This data provides us with insights into the additional stigma associated 

with a hate crime conviction. The results were clear. In answer to the question “How 

comfortable would you be having someone with a conviction for vandalising private 

property as your neighbour?”, 13.5% stated that they would be  very comfortable or 

comfortable. When the same crime was specified as being a hate crime, only 7.7% were 

either very comfortable or comfortable. At the other end of the scale, 32.7% of respondents 

said they would be very uncomfortable having someone with a conviction for vandalising 

property as their neighbour, increasing to 50% when the same offence is designated as a 

hate crime.  

 

We asked a similar set of questions with respect to employing an individual who had been 

convicted of a crime as opposed to a hate crime. Here, in answer to the question, “If you were 

an employer, how comfortable would you be with hiring someone with a conviction for 

vandalizing private property”, 14.6% said they would be  very comfortable or  comfortable. 

When the same crime was specified as being a hate crime, only 6.7% were very comfortable 

or comfortable. At the other end of the scale, 25.8% of respondents said they would be very 

uncomfortable employing a person with a conviction for vandalising private property, 

increasing to 52.6% where the crime is designated as a hate crime.  

 

 
3 Amanda Haynes, Ross Macmillan and Jennifer Schweppe Public Attitudes to Hate Crime. (European Centre for 
the Study of Hate, 2021) (available on request). 
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We assert that these findings evidence the stigma that is attached to a conviction for hate 

crime. We have shown that labelling an individual a “hate criminal” is likely to prove an 

additional impediment to securing employment, as well as their acceptance and integration 

into the wider community. This should be a determining consideration in shaping legislation 

addressing hate crime. 

 

In this context, we believe that the work of the Irish Penal Reform Trust (IPRT) should be 

highlighted. The IPRT understands that, while those who cause harm should be held 

accountable, the system should equally be held accountable for minimising harm for 

offenders on conviction, particular in the context of detention. In a statement that is 

particularly relevant to hate crime, it states that our penal system should be one “where 

society is also held accountable for the social injustices, inequalities and trauma that underlie 

much offending.” 

 

Recommendation 3: In introducing legislating, legislators should be conscious of the 

stigma that attaches to a conviction for hate crime offending.  

 

Difficulty of narrowing the scope of legislation after its introduction 

The Law Commission of England and Wales gives further reason to take such a cautious 

approach. Hate crime legislation in England and Wales is the most expansive in the world, 

with a wide legislative test used for determining liability (the “demonstration model”). In its 

report, the Law Commission asserts that while hate crime legislation can be expanded in its 

scope over time, it should not be contracted, as to diminish or remove protection sends a 

message that society no longer condones this behaviour. For example, when considering 

whether aggravated offences should remain on the statute books, the Law Commission 

argued: 

 

“Our provisional view is that the symbolic and deterrent effect of these increased 

maximum penalties remains an important component of hate crime laws. We are 

concerned that removal could send the wrong message to victims and the broader 

community.”4 

 

Similarly, in considering whether the increased maximum penalties should be retained, the 

Law Commission stated: 

 

 
4 Law Commission of England and Wales Hate Crime Laws A Consultation Paper (Law Commission, 2020) 382. 
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“As we have indicated, we are currently unpersuaded that the removal of increased 

maximum penalties is a desirable reform outcome; principally due to the negative 

message it could send to already marginalised racial and religious groups.5” 

 

In short: it is possible to expand the scope and protections afforded by hate crime legislation, 

but it is difficult to contract or remove the protections given the message that this will send.  

 

Recommendation 4: In introducing legislating, legislators should be cognisant that, 

whilst the scope of legislation can be expanded at a later date, it is difficult to later 

reduce its scope without sending a message that society now tolerates hate crime. 

 

Recommendation 5: We recommend a conservative approach be taken to the 

development of legislation, with a mandatory legislative review five years following the 

introduction of legislation to assess its operation. 

 

Recommendation 6: We recommend commitment to a legislative review after 5 years. 

 

Considering what is “effective” legislation 

Oftentimes, when discussing the scope of legislation, people refer to “effectiveness” as a core 

goal for the legislation. We must carefully ask ourselves what “effective” legislation means in 

this regard. To some, effective legislation might mean that it can produce a large number of  

prosecutions. To others, it might mean that when a prosecution is brought it is more likely 

to result in a conviction. Importantly, it is possible to have a high rate of prosecutions  with 

a low number of convictions overall.6 It could be argued that effective legislation is a scheme 

which is understood within the process, and where tools are in place to ensure a high rate of 

success where prosecutions are taken. It could also be stated that hate crime legislation 

should recognise the international context, but also be aware of our own legislative 

framework, and ensure that hate crime legislation is consistent with other criminal measures 

in our statute books. Another approach advocates for the centrality of a policy of minimal 

criminalisation. Addressing recidivism and promoting rehabilitation is central to the 

approach of others. Ultimately, many argue that what we seek to do is to reduce the 

prevalence of hate crime, recognising that its eradication is a utopian ideal. Once it is 

determined what we consider “effective” hate crime legislation to be, we can then design 

legislation to reflect our goals.  

 

 
5 Law Commission of England and Wales Hate Crime Laws A Consultation Paper (Law Commission, 2020) 412. 
6 Mark A Walters, Abenaa Owusu-Bempah and Susann Wiedlitzka, Susann Hate crime and the “justice gap”: the 
case for law reform (2018) 12 Criminal Law Review 961. 
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A statement as to what ‘effective’ legislation means is not included in either the Department 

of Justice report Legislating for Hate Speech and Hate Crime in Ireland,7 or the Research and 

Data Analytics Unit report Learning from Approaches to Hate Crime in Five Jurisdictions8 

although both use the term. In the ‘Five Jurisdictions’ report, the Department note in 

determining whether legislation is effective, “some inferences may be drawn from the 

number of hate crimes detected, number of prosecutions and successful convictions”, and 

effective  legislation ensures that the hate element is not lost through the process. It notes 

that implementation measures are crucial, though importantly these are not led by 

legislation.   

 

The criminal law is a useful tool for both sending a message that hate crime is unacceptable 

in society, and ensuring that the hate element is appropriately recognised by courts. 

However, in designing hate crime legislation, legislators should be cautious, and recognise 

the vital importance of implementation measures . 

 

In our research addressing the question of the form which hate crime legislation should take 

in Ireland, we have argued for a narrow and cautious approach. It is our view that this 

approach, detailed in this submission, is that which is most likely to be ‘effective’ in the sense 

of serving as a general deterrent. We further believe that the clarity and caution of a 

narrower approach will advantage public awareness of and support for its implementation. 

Finally, we consider that the narrower scope is less likely to lend itself to the criminalisation 

of members of minority communities themselves, which is a concern of communities who 

report overpolicing and police profiling. With regard to the impact on offenders, we argue 

that a narrow approach, which aligns with the principle of minimal criminalisation, achieves 

an appropriate balance between the necessity of recognising and addressing the hate 

element of crimes, including through addressing the support needs of offenders9  and the 

potential relationship to recidivism of the stigmatising effect of the label of hate crime 

offender. Given the potential impact on offenders’ social integration of the double stigma of 

being labelled both a criminal and a hate crime offender, this label should be applied 

carefully. 

 

 
7 Department of Justice, Legislating for Hate Speech and Hate Crime in Ireland: Report on the Public 
Consultation available at 
Http://www.justice.ie/en/JELR/Legislating_for_Hate_Speech_and_Hate_Crime_in_Ireland_Web.pdf/Files/Legi
slating_for_Hate_Speech_and_Hate_Crime_in_Ireland_Web.pdf 
8 Research an Data Analytics Unit, Learnings from Approaches to Hate Crime in Five Jurisdictions (Department 
of Justice, 2020) available at http://www.justice.ie/en/JELR/Appendix_3_-_Comparative_Research_Report_-
_Learnings_from_Approaches_to_Hate_Crime_in_Five_Jurisdictions.pdf/Files/Appendix_3_-
_Comparative_Research_Report_-_Learnings_from_Approaches_to_Hate_Crime_in_Five_Jurisdictions.pdf . 
9 Reference the NI intervention for HC offenders. 

http://www.justice.ie/en/JELR/Appendix_3_-_Comparative_Research_Report_-_Learnings_from_Approaches_to_Hate_Crime_in_Five_Jurisdictions.pdf/Files/Appendix_3_-_Comparative_Research_Report_-_Learnings_from_Approaches_to_Hate_Crime_in_Five_Jurisdictions.pdf
http://www.justice.ie/en/JELR/Appendix_3_-_Comparative_Research_Report_-_Learnings_from_Approaches_to_Hate_Crime_in_Five_Jurisdictions.pdf/Files/Appendix_3_-_Comparative_Research_Report_-_Learnings_from_Approaches_to_Hate_Crime_in_Five_Jurisdictions.pdf
http://www.justice.ie/en/JELR/Appendix_3_-_Comparative_Research_Report_-_Learnings_from_Approaches_to_Hate_Crime_in_Five_Jurisdictions.pdf/Files/Appendix_3_-_Comparative_Research_Report_-_Learnings_from_Approaches_to_Hate_Crime_in_Five_Jurisdictions.pdf
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Recommendation 7: In designing hate crime legislation, legislators should first 

articulate what they understands by ‘effectiveness’  

 

 

Issue 1: Understanding hate crime and incitement to hatred – Scope of 

the General Scheme 
In tackling hate crime, incitement to hatred, and hate speech, we must be clear about how 

we understand and define each. While victims may experience each of these in a similar way, 

and be unable to differentiate between them, in law there are very clear lines between each.10 

We understand a hate crime as an offence known to the criminal law which is committed 

with a ‘hate element’, while incitement to hatred is understood as an acceptable limitation 

on free speech due to the harmful nature of the communication. 

 

We note that in the consultation which proceeded the publication of the Bill, it was clear that 

the question which was the subject of the consultation was on incitement to hatred. Indeed, 

the title of the Public Consultation document was, “Review of the Prohibition of Incitement 

to Hatred Act 1989”, and it explicitly stated, “a specific, separate consultation will be held [on 

hate crime], and experts and members of the public will be invited to submit their views.” As 

far as we are aware, this consultation did not take place. For this reason, we believe that 

while views can be drawn from the consultation process regarding incitement to hatred, it 

cannot be used as evidence for legislating against hate crime. This is not to say that the 

legislative process can be stalled to await the outcome of a further process, but rather that 

caution should be exercised in relying on that consultation process to inform legislative 

reform with respect to hate crime. Indeed, over the past number of years, we have produced 

extensive research in an Irish context on the need for, and form of, hate crime legislation in 

an Irish context that we are more than happy to provide to the committee.11 

 

Recommendation 8:  Research evidence  specific to Ireland on the need for, and  form of, 

hate crime legislation, is available.  The Department of Justice consultation process, 

however, addressed itself to the issue of the Prohibition of Incitement to Hatred Act 1989, 

not hate crime. We recommend that legislators take these facts into account in weighing 

up the available evidence regarding the form of hate crime legislation .  

 

 
10 See further, Jennifer Schweppe, ‘What is a Hate Crime’ 2021 7(1) Cogent Social Sciences. DOI 
10.1080/23311886.2021.1902643; Jennifer Schweppe and Barbara Perry ‘A Continuum of Hate: delimiting the 
field of hate studies’ Crime, Law and Social Change (in press). 
11 Amanda Haynes and Jennifer Schweppe, Lifecycle of a Hate Crime: Country Report for Ireland (ICCL 2017); 
Amanda Haynes, Jennifer Schweppe, James Carr, Niamh Carmody and Shannen Enright, Out of the Shadows: 
Legislating for Hate Crime in Ireland – Preliminary Findings (ICCL 2015).  

https://doi.org/10.1080/23311886.2021.1902643
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Ultimately, this conflation of hate crime and incitement to hatred is reflected in the title of 

the Bill. Whilst it is true to say that the Bill addresses hate crime, it also legislates against 

incitement to hatred and other related matters. For this reason, we would suggest that the 

title of the Bill be reconsidered to more accurately reflect its contents. 

 

Further, Head 10, which is an incitement offence, should appear in Part 1, which should be 

renamed “Incitement to Hatred and Related Offences”. 

 

Recommendation 9: The title of the Bill should be rewritten to more accurately reflect 

its contents 

 

Recommendation 10: The Parts of the Bill should be renamed to more accurately reflect 

their contents 

 

As an addendum to this matter, and given the important legal, philosophical, and moral 

differences between hate crime and hate speech, we believe it is worth considering whether 

it would be useful to have two separate pieces of legislation: one for hate crime, and one for 

incitement to hatred and related offences. We believe that the inclusion of both offences in 

the Bill has the capacity to cause confusion with respect to the scope and content of the 

legislation. When we legislate for criminal matters, we seek to send a clear message to the 

public that we do not tolerate certain forms of behaviour. When there is confusion as to what 

behaviour is criminalised, this has the capacity to create confusion in the mind of the public 

reducing the efficacy of the message being sent, also has the capacity for the legislation to be 

rejected by the public.  

 

Recommendation 11: For the purposes of ensuring the ‘message’ element of the 

legislation is not lost or confused, we recommend that consideration be given to 

introducing an Act which only addresses hate crime. Separate legislation either 

amending the 1989 Act, or introducing new offences to address incitement to hatred and 

related offences should then also be introduced. 
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Issue 2: Protected characteristics (Head 2, Head 3, Heads 4-6, Head 7) 
In determining the protected characteristics to be included in legislation against hate crime 

there are four issues to be considered: 

 

• The range of characteristics to be included. 

• The framing of characteristics as neutral grounds or specified statuses 

• The definition of each characteristic. 

• Clarification of the victim's relationship to the protected category. 

 

Each of these considerations required that legislators make complex choices which impact 

on the degree to the legislation appropriate for an Irish context. 

  

Range of characteristics 
In determining the scope of protected characteristics, there are a number of frameworks that 

can be used to determine in/exclusion. For example, one approach is to look at whether 

groups are historically marginalised in society as this will be an indicator of oppression and 

social disadvantage.12 Another is to prioritise disadvantaged groups.13 A further approach is 

to protect characteristics that are immutable or not subject to change.14 Advances on this 

approach propose protecting characteristics which are so core to person’s identity that they 

should not be expected to change them. Another approach is to determine which groups are 

protected by reference to evidence which has been systematically collected, analysed, and 

published.15 Some of these frameworks are more expansive, some are more restrictive.   

 

The Department of Justice Research and Analytics Report acknowledges that in developing 

a framework for in/exclusion, evidence of hostility, as well as a history of marginalisation, 

whether the characteristic is considered immutable or fundamental to the person’s identity, 

and reference to domestic equality legislation, pre-existing protections and international 

instruments may be considered.16 Each of these criteria has value, and there is no universal 

test that operates definitively and across cultural and legal contexts to determine which 

 
12 Frederick M Lawrence, Bias crimes: Punishing hate under American law (Harvard University Press 1998). 
13 Mohamad Al-Hakim, ‘Making a Home for the Homeless in Hate Crime Legislation’ (2015) 30(10) Journal of 

Interpersonal Violence 1755. 
14 Mohamad Al-Hakim, “Making a home for the homeless in hate crime legislation” (2015) 30(10) Journal of 
Interpersonal Violence. 
15 Mark Walters, Susann Wiedlitzka and Abenaa Owusu-Bempah with Kay Goodall, Hate Crime and the Legal 
Process: Options for Law Reform (University of Sussex 2017), 210. Available at 
http://sro.sussex.ac.uk/id/eprint/70598/3/FINAL%20REPORT%20%20HATE%20CRIME%20AND%20THE
% 20LEGAL%20PROCESS.pdf. 
16 Research an Data Analytics Unit, Learnings from Approaches to Hate Crime in Five Jurisdictions (Department 
of Justice, 2020) available at http://www.justice.ie/en/JELR/Appendix_3_-_Comparative_Research_Report_-
_Learnings_from_Approaches_to_Hate_Crime_in_Five_Jurisdictions.pdf/Files/Appendix_3_-
_Comparative_Research_Report_-_Learnings_from_Approaches_to_Hate_Crime_in_Five_Jurisdictions.pdf . 

http://www.justice.ie/en/JELR/Appendix_3_-_Comparative_Research_Report_-_Learnings_from_Approaches_to_Hate_Crime_in_Five_Jurisdictions.pdf/Files/Appendix_3_-_Comparative_Research_Report_-_Learnings_from_Approaches_to_Hate_Crime_in_Five_Jurisdictions.pdf
http://www.justice.ie/en/JELR/Appendix_3_-_Comparative_Research_Report_-_Learnings_from_Approaches_to_Hate_Crime_in_Five_Jurisdictions.pdf/Files/Appendix_3_-_Comparative_Research_Report_-_Learnings_from_Approaches_to_Hate_Crime_in_Five_Jurisdictions.pdf
http://www.justice.ie/en/JELR/Appendix_3_-_Comparative_Research_Report_-_Learnings_from_Approaches_to_Hate_Crime_in_Five_Jurisdictions.pdf/Files/Appendix_3_-_Comparative_Research_Report_-_Learnings_from_Approaches_to_Hate_Crime_in_Five_Jurisdictions.pdf
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characteristics are protected by hate crime legislation. Indeed, there is no framework which 

is generally accepted as a definitive means of determining the inclusion and exclusion of 

protection characteristics. 

 

The Law Commission of England and Wales’ Report, Hate Crime, proposes indicators relating 

to the demonstrable prevalence, severity and harms associated with hate crime, in tandem 

with criteria relating to the suitability of the protected characteristic, including “.. 

consistency with the rights of others”17. The Report of the Department of Justice on the 

Consultation process which preceded the publication of the General Scheme argues for an 

approach which is evidence-based, and explains the selection of protected characteristics as 

extending the list of characteristics which were named in the 1989 Act, only where 

“identified as clearly necessary to address actual harms which are occurring at present.” The 

Report further notes that, on review, further additions will be determined by the availability 

of evidence that a further characteristic requires protection.18 

 

Evidence, however, may take many forms. Ideally, legislative decision making would rest 

upon research evidence as the highest quality type of evidence, being based upon the 

rigorous analysis of systematically collected data. Research evidence is not, however, always 

available to inform the specific choices we face. This is perhaps particularly the case in 

respect to experiences of hate crime in Ireland where the community of researchers 

dedicated to studying the crime is small. Importantly, the absence of research evidence does 

not mean the absence of a problem. A lack of data relating to a particular groups’ need for 

protection is not equivalent to data negating their need for protection.  As such, we would 

caution that, in the absence of systematically collected data, it is difficult to justify the use of 

an evidence base as the sole criteria for in/exclusion. 

 

The process of selecting characteristics requires legislators to balance complex concerns for 

inclusivity against the potential for the protection of characteristics whose inclusion is 

widely contested, or the expansion of the range of protected characteristics to a point which 

arguably renders legislation meaningless.19 While a useful tool for determining inclusion, 

evidence is not, and should not, be  the only criterion for deciding the range of protected 

characteristics. In order to consider the inclusion of further characteristics to the legislation 

in the future, it is essential that the framework used in the determination for in/exclusion of 

characteristics be published.  

 
17 Law Commission of England and Wales Hate Crime Laws A Consultation Paper (Law Commission, 2020), 196. 
18 Department of Justice, Legislating for Hate Speech and Hate Crime in Ireland: Report on the Public 
Consultation, 40. Available at 
Http://www.justice.ie/en/JELR/Legislating_for_Hate_Speech_and_Hate_Crime_in_Ireland_Web.pdf/Files/Legi
slating_for_Hate_Speech_and_Hate_Crime_in_Ireland_Web.pdf 
.40 
19 Nathan Hall, Hate Crime (2nd edn, Routledge 2013). 
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Recommendation 12: The framework for in/exclusion utilised in determining protected 

characteristics in legislation should be made explicit. 

 

Recommendation 13: Following clarification of the framework for in/exclusion, the 

inclusion of other characteristics should be considered.  

 

The framing of characteristics  
Legislators have two key options when framing protected characteristics. Taking the 

example of religion, characteristics can either be framed neutrally (as in religion) or by 

naming specific statuses/identities (eg Muslim). By naming religion as the protected 

characteristic legislators ensure that all members of the population, whether members of 

majority or minority groups, will be able to avail equally of the protection afforded by the 

legislation should they be targeted for the protected characteristic. This has the added 

advantage of ensuring that no one who is targeted for the protected characteristic will be 

omitted from protection no matter their specific identity under that ground. It could be 

argued, however, that while there may be clear evidence that people are targeted on the 

protected characteristic, not all identities will be equally at risk. 

 

The utilisation of specific identities or statuses (eg Muslim) is appropriate if the aim of 

legislation is to protect only part of the population, for example members of minority identity 

groups. The key disadvantage associated with this choice is the potential, in naming each 

status/identity to be protected, of omitting a group which merits protection. Furthermore, 

this option does not align with the principle of equality under the law. It is unusual to include 

statuses/identities in hate crime legislation: thus, legislation tends to include religion, rather 

than Mulism. There is one key exception to this, however, and that is with respect to disablist 

hate crime. In addressing such manifestations of hostility in legislation, legislation uses the 

status (disability).   

 

Recommendation 14: In deciding how to frame the protected categories, legislators are 

required to balance, in particular, concerns regarding inclusivity, evidence-informed 

law making, and equality before the law. We argue for an approach which, for the most 

part, names protected characteristics as neutral grounds. 

 

Defining characteristics 
Rather than having an extensive and overly cumbersome list of named characteristics,  the 

collection of characteristics into analogous groups in the interpretation section of the 

legislation, is generally accepted as a useful statutory tool. The General Scheme usefully 

defines ‘protected characteristic’ as including a range of characteristics which are then 

themselves defined. Thus, throughout the legislation, ‘protected characteristics’ – that is, the 
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characteristics to which the legislation applies are: race, colour, nationality, religion, ethnic 

or national origin, sexual orientation, gender, and disability. This is a useful tool of 

construction, and should be commended.   

 

Gender 

‘Gender’ is defined in the legislation as including gender expression or identity, which 

conforms to our own published research on this issue.20 This approach recognises that all 

people have a gender identity and ensures that people of all gender identities legally 

recognised in Ireland, including cisgender and trans+ people, can avail of the protection 

afforded by this legislation. 

Recommendation 15: We welcome the definition of gender as inclusive of gender identity 

and gender expression.  

 

Religion 

Religion is defined in the General Scheme as including the absence of religious belief. The 

definition of religion – and indeed the difference between religion and religious belief – is an 

issue which is contested and without clarity internationally. That said, we think generally 

that religious belief is not always associated with membership of a religion. It is certainly 

arguable that, without further clarification, the term ‘religion’ could exclude  from its scope 

those who are targeted for religious beliefs which are not associated with a recognised or 

established religion. 

Recommendation 16: We welcome the specific reference to “religion” as inclusive of the 

absence of religious belief, and recommend that consideration be given to also including 

the presence or absence of religious belief within the definition.  

 

Ethnic origin 

The intention of the General Scheme to make the term ‘ethnicity’ inclusive of the  

Traveller/Mincéir ethnic minority, is to be commended. Our understanding is that this is the 

first time that Mincéirí will be legislatively recognised as an ethnic minority. However, the 

definition of ‘protected characteristic’ is inclusive of ‘ethnic or national origin’, not ethnicity, 

and the term ethnicity is used nowhere in the body of the General Scheme.  

Recommendation 17: The term ‘ethnic or national origin’ should be defined as including 

membership of the Traveller community. 

 

 
20 Jennifer Schweppe Amanda Haynes. "You can’t have one without the other one:“gender” in hate crime 
legislation" (2020) Criminal Law Review, 148;   Amanda Haynes and Jennifer Schweppe, “Should hate crime 
legislation include misogynistic crimes?” in R. J. Sternberg (Ed.), Perspectives on hate: How it originates, 
develops, manifests, and spreads (American Psychological Association, 2020). 
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An Garda Síochána record sectarian hate crime, and have done so since they first began to 

record crimes with a discriminatory motivation in 2002.21 That said, whilst ‘sectarianism’ is 

a term which is generally understood, it is also a complex concept. In its report, the Hate 

Crime Legislation in Northern Ireland: Independent Review noted that sectarianism “does not 

have a precise legal meaning”.22 Judge Marrinan noted that the inclusion of sectarianism in 

legislation brings with it the requirement to deal with definitional challenges  but that this 

was not a reason to avoid the issue. That report recommended the inclusion of a statutory 

aggravator, ‘sectarian prejudice’. Another approach, which would address sectarian hate 

crime through the inclusion of a neutral ground, would be to include ’ethno-national identity’ 

in the definition of ethnic or national origin to explicitly extend protection on this ground to 

those who are targeted on the basis of actual or presumed ethno-national or sectarian 

identities. There is substantial support for the argument that sectarianism is best understood 

as an aspect of racism, given the particular alignment of cleavages which the concept of 

sectarianism encapsulates.23 

 

Recommendation 18: Consideration should be given to the inclusion of ‘ethno-national 

identity’ in the definition of ethnic or national origin. 

 

Race, racialised identities, and racisms 

Much like gender, race is a social construct and means different things to different people. It 

is used without definition in the interpretation of ‘protected characteristics’, the latter of 

which also includes colour, nationality, and national origin. Given that the term ‘race’ is 

meaningless without definition, for the purposes of legislative simplicity, it is recommended 

that ‘race’ be defined in the same way as other characteristics. Racist incidents are often 

performed in a manner which refer to the colour, nationality, or national origin of an 

individual, and as such they are perhaps best understood – at least for the purpose of hate 

crime legislation – as cogent categories to race. Similarly, and on this basis, consideration 

should be given to including citizenship and place of origin24 in legislation. In the definition 

section, the term ‘race’ could thus be described as including its cogent categories. Given the 

particular virulence of racism directed at applications for international protection, a 

legislative means of including this particular category of individuals should be included.  

 

 
21 Amanda Haynes and Jennifer Schweppe, Lifecycle of a Hate Crime: Country Report for Ireland (ICCL 2017). 
22 Hate Crime Legislation in Northern Ireland Hate Crime Legislation in Northern Ireland – An Independent Review 

Final Report (Hate Crime Legislation in Northern Ireland 2020), 20. 
23 Robbie McVeigh, "Is sectarianism Racism? The implications of sectarian division for multi-ethnicity in 
Ireland." Paper presented at ‘The expanding nation towards a multi-ethnic Ireland’ conference (1998), 16. 
24 On this, see for example R v White [2001] 1 WLR 1352. 
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Recommendation 19: Recognising that race is a social construct, the term should be 

defined as including those grounds upon which individuals are attacked on the basis of 

their racialised identity. 

 

Recommendation 20: Additionally, consideration should be given to including 

citizenship and place of origin in legislation.  

 

 

Additional characteristics 

When a stated framework for in/exclusion has been made publicly available, consideration 

should be given to the inclusion of other characteristics. For example, there is extensive 

evidence in an Irish context that sex workers are subject to hate crime,25 and internationally 

there have been calls for the inclusion of homeless people in hate crime legislation26. 

Crucially, in the context of intersex people, consideration should be given to the inclusion of 

sex characteristics. In recent law reform processes in the United Kingdom, consideration has 

also been given to the inclusion of ‘age’ as a protected characteristic.27 

 

Recommendation 21: Following the publication of a stated framework for in/exclusion, 

consideration should be given to the inclusion of other characteristics.  

 

Presumed identity and by association 

Hate crimes are inherently defined by the perception of an offender. That the offender 

decides to act on the basis of their prejudice, bias or hostility against an aspect of their 

victim’s identity has no necessary or inherent relationship to the actual identity of that 

victim. Thus, a Sikh may be subject to Islamophobic hate crimes, cisgender people may be 

subject to transphobic hate crimes, and so on.   Equally, friends, families and allies of people 

against who’s actual or perceived identity an offender feels prejudice may be subject to hate 

crimes because of their association with that person. The crimes in which these victims are 

targeted happen because the offender decides to act on their prejudice and, therefore, 

constitute hate crimes. 

 

 
25 See, for example, Graham Ellison and Lucy Smith “Hate Crime Legislation and Violence Against Sex Workers 
in Ireland: Lessons in Policy and Practice” in Amanda Haynes, Jennifer Schweppe and Seamus Taylor  (eds) 
Critical Perspectives on Hate Crime (Palgrave Macmillan 2017). 
26 Mohamad Al-Hakim, ‘Making a Home for the Homeless in Hate Crime Legislation’ (2015) 30(10) Journal of 
Interpersonal Violence 1755 
27 Hate Crime Legislation in Northern Ireland Hate Crime Legislation in Northern Ireland – An Independent Review 

Final Report (Hate Crime Legislation in Northern Ireland 2020); Alexander Campbell, Lord Bracadale Independent 

review of hate crime legislation in Scotland: final report (Scottish Government 2018) (known as ‘the Bracadale 

report’); Law Commission of England and Wales Hate Crime Laws A Consultation Paper (Law Commission, 
2020). 



Schweppe and Haynes, European Centre for the Study of Hate 
 

28 
 

Recommendation 22: The legislation should be consistent in its use of “real or perceived” 

association with a protected characteristics across the Bill. We recommend that the 

definition section define ‘protected characteristic’ as including actual or presumed 

association with members of that group. We further recommend that the definition 

section include  a  definition of ‘presumed’ as ‘presumed by the offender’. 

 

Issue 3: Defining hate and hatred  (Head 2, Head 3, Heads 4-6, Head 7) 
In legislation against ‘hate’, a key question to be addressed  is what we mean by the term 

‘hate’. In the General Scheme, the term hatred is used in the context of incitement to hatred. 

The term hate crime is used in the title of  Part 2 of the Bill. Unusually, the term ‘hatred’ is 

broadly defined in the interpretation section, but then only used in Head 3 with reference to 

incitement to hatred. Thus, incitement to hatred in the legislation in fact covers behaviour 

across a spectrum of “detestation of a magnitude likely to lead to harm” as well as “significant 

ill will of a magnitude likely to lead to unlawful discrimination.” This is extremely broad, and 

consideration should be given as to whether this breadth is appropriate.   

 

Recommendation 23: Consideration should be given to the scope of the definition of 

‘hatred’ in Head 3, with a narrower definition being used. In this context, reference 

should be made to the Prohibition of Incitement to Hatred 1989 Act. 

 

Recommendation 24: The definition of ‘hatred’ in the interpretation section should only 

be used in the context of incitement to hatred, and not hate crime. 

 

Whilst ‘hatred’ is defined broadly and extensively in the incitement provisions through the 

interpretation section, the term ‘hate’, which is used in the title of Part 2, lacks any definition.  

Furthermore, though Part 2 of the Act is called ‘Hate Crime’, only prejudice is used in the 

framing of the new offences in this section.  

 

Internationally,  the inclusion of just one term in this context is unusual: terms such as bias, 

prejudice, hostility towards a group of persons are regularly included simultaneously.  The 

Law Reform Commission of England and Wales favoured hostility or prejudice towards the 

protected characteristic.28 The Independent review for Northern Ireland defines hate crime 

" based on the perpetrator’s hostility, bias, prejudice, bigotry or contempt against the actual 

or perceived status of the victim or victims. “29A range of such terms are often used to capture 

the concept of ‘hate’ in criminal legislation. To limit the legislation to just ‘prejudice’ may be 

too narrow, particularly in the context of the narrower scope of the motivation model.  

 
28 Law Commission of England and Wales Hate Crime Laws A Consultation Paper (Law Commission, 2020), 370. 
29 Hate Crime Legislation in Northern Ireland Hate Crime Legislation in Northern Ireland – An Independent Review 

Final Report (Hate Crime Legislation in Northern Ireland 2020), 5. 
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The use of the term ‘contempt’ in hate crime legislation was recommended in our 2015 

report, Out of the Shadows. The term was suggested by Inclusion Ireland as a means of 

capturing the particular manifestations of hate crime against disabled people. While others 

recommend expanding the scope of legislation by way of utilising the discriminatory 

selection model as a means of addressing disablist hate crime, we suggest that expanding the 

definition of hate by including the term ‘contempt’ is a simpler and potentially more 

appropriate means of addressing disablist hate crime.  

 

Recommendation 25: In line with international good practice, when ‘hate’ is used in the 

context of hate crime, it should be broadly defined. For this reason, we recommend that 

the definitions section be amended to include a definition of ‘hate’ which includes bias, 

prejudice, contempt and hostility, and that the term hate replace the term prejudice 

throughout part 2 of the Act. The definition of ‘hatred’ for the purposes of the General 

Scheme will apply only to the incitement offences. 

 

Issue 4: Incitement to hatred (Head 3) 
While it is generally accepted that there have been few prosecutions under the 1989 Act, and 

that some modifications need to be made to ensure that it is fit for purpose in addressing 

incitement to hatred, we believe that the proposal in this General Scheme goes too far in 

broadening the scope of this legislation. In short: there should not be significant numbers of 

prosecutions under legislation of this type. In England and Wales, for example, the last time 

data for prosecutions for similar offences was published was 2015-2016, when only 4 

prosecutions were taken. 

 

Recommendation 26: Consideration should be given to human rights principles when 

criminalising speech and caution should be exercised when expanding the scope of the 

provisions beyond that as set out in the Prohibition of Incitement to Hatred Act 1989 

 

Head 3(5) provides for an extensive range of statutory defences to a prosecution for 

incitement to hatred. We believe that the extensive nature of these defences may lead to the 

legislation being unworkable in practice. For example, to state that it is a defence to a 

prosecution for a charge for incitement to hatred, if the person who committed an offence 

under the section can show that they were making a ‘reasonable and genuine contribution 

to … political … discourse’ is to provide an almost unsurmountable defence. Similarly, as 

academics, while we hold the principle of academic freedom as being of vital importance,  we 

believe that a ‘reasonable and genuine contribution to academic discourse’ is an overly broad 

defence. In relation to the fourth bullet point to this list of defences, we are unaware of any 

authorising body for books.  
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Recommendation 27: Consideration should be given to the scope of the defences in Head 

3(5) of the General Scheme. In this context, reference should be made to the Prohibition 

of Incitement to Hatred legislation which provides for a much more limited and, we 

believe, appropriate range of defences.  

 

 

Subsection 6 of Head 3 provides for a reversal of the burden of proof in prosecutions under 

subsection (1) or (3) of the Act. We strongly object to this and recommend that the standard 

burden of proof operate. 

 

Recommendation 28: The standard burden of proof should apply to prosecutions under 

the Act. 

 

Issue 5: Hate crime (aggravated offences) – the range of aggravated 

offences (Heads 4-6) 
In legislating against hate, there are three basic models that can be used. First, an aggravated 

sentencing model, the second is an aggravated offences model, and the third is the so-called 

‘hybrid’ model.30  From our research31, and from research internationally,32 it is clear that 

when addressing hate crime through legislation, an aggravated offences model has more 

capacity to ensure that the hate element of a crime is fully addressed. For this reason, the 

approach taken in the General Scheme is to be commended.  

 

Recommendation 29: The utilisation of an aggravated offences model is to be 

commended 

 

The range of offences so aggravated in Heads 4-6 are drawn from the Non-Fatal Offences 

Against the Person Act 1997; the Criminal Damage Act 1991; and the Criminal Justice (Public 

Order) Act 1994. There is no rationale provided as to why these particular offences are 

aggravated to the exclusion of others. It can be argued that the offences to be aggravated 

should include those most commonly perpetrated against the protected grounds identified 

in the legislation. There is no reliable evidence in an Irish context as to the types of hate crime 

which are most commonly committed, though we have seen in England and Wales, for 

example, that while racist hate crime most commonly takes the form of offences against the 

 
30 For a detailed discussion as to the merits of each of these approaches see further, Jennifer Schweppe, 
‘Formulating the Legislative Structure of a Hate Crime’ [2021] Northern Ireland Legal Quarterly (forthcoming) 
(available on request).  
31  
32 Mark Walters, Susann Wiedlitzka and Abenaa Owusu-Bempah ‘Hate crime and the legal process: options for 
law reform’ (University of Sussex 2017). Available at: Hate crime and the legal process: options for law reform : 
Sussex Research Online 

https://sro.sussex.ac.uk/id/eprint/70598/
https://sro.sussex.ac.uk/id/eprint/70598/
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person, criminal damage, and public order offences, in the context of disablist hate crime, 

fraud and forgery offences, robbery, burglary, and theft and handling offences are more 

common.33 

 

In England and Wales, the Law Commission sets out criteria for determining whether an 

aggravated version of an offence should be created, which are:  

 

- The overall numbers and relative prevalence of hate crime offending as a proportion 

of an offence; 

- The need to ensure consistency across the criminal law; 

- The adequacy of the existing maximum penalty for the base offence; and 

- Whether the offence is of a type where the imposition of additional elements of the 

offence requiring proof before a jury may prove particularly burdensome.  

 

While useful in a jurisdiction which has been collecting data and conducting research on hate 

crime for a great many number of years, this approach is less directly relevant in Ireland, and 

cannot be considered exhaustive or determinative. If we assess the inclusion of aggravated 

forms of sexual offences, for example, as recommended by Walters et al34, these might be 

considered particularly controversial, given the difficulties associated with the prosecution 

of such offences in the absence of an additional factor.  Thus, according to the last criterion, 

these should be excluded. However, given that literature suggests that the crimes of sexual 

assault and rape are particular manifestations of hate crime within the LGBTQI community 

in particular, these acts should be capable of being recognised in any hate crime legislation.35 

Indeed, when we look across how hate crime manifests across protected groups in England 

and Wales, theft and fraud offences (that is, burglary, robbery, theft and handling, and fraud 

and forgery) are particularly prevalent with respect to disability hate crime, and arguably, 

this would justify the creation of aggravated offences, though this might not be in compliance 

with the first criteria.  

 

Recommendation 30: Consideration should be given to broadening the range of 

aggravated offences 

 

 
33 Fewer offences are listed as commonly attracting statutory aggravations in Scotland by Bracadale. The 
offences so listed are: common law breach of the peace, common law issuing threats, threatening or abusive 
behaviour, stalking, improper use of a public electronic communications network, and communicating 
indecently.  
34 Amanda Haynes, Jennifer Schweppe, James Carr, Niamh Carmody and Shannen Enright, Out of the Shadows: 
Legislating for Hate Crime in Ireland – Preliminary Findings (ICCL 2015). 
35 Laura C Hein and Kathleen M Scharer, ‘Who Cares If It Is a Hate Crime? Lesbian, Gay, Bisexual, and 
Transgender Hate Crimes – Mental Health Implications and Interventions’ (2013) 49 Perspectives in 
Psychiatric Care 84. 
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Issue 6: Hate crime (aggravated offences): defining the hate element 

(Head 4-6, Head 7) 
Legislative recognition of the hate element of crimes is, we argue, necessary to meet Ireland’s 

international obligations in respect to victims’ rights in accordance with the EU Victims 

Directive and the adequate treatment of hate crime through the criminal law under the EU 

Framework Decision..  As significantly, placing the treatment of the hate element of a crime 

on a legislative footing ensures greater clarity, transparency and consistency for the 

suspected offender, as regards the effect a hate element may have in shaping their sentence, 

and the thresholds which govern whether a hate element is considered proven.  

 

In legislating against hate crime, a range of definitions of the ‘hate element’ can be used. In 

the General Scheme, a narrow test is used, whereby the prosecution must establish that “the 

offence … was motivated by prejudice on the part of the perpetrator against a protected 

characteristic.” Indeed, so narrow is this test that the Department of Justice notes in its 

accompanying research document: 

 

“Generally speaking, legal thresholds which are based solely on proving hate-based 

motivation on the part of the perpetrator are problematic as proving motivation is 

extremely difficult. The motivation test is very rarely used.” 

 

It is true to say that it is difficult to prove motivation, and certainly in England and Wales, 

where motivation is used alongside the demonstration model, the latter is responsible for 

the vast majority of prosecutions. These are both ‘animus’ models, as opposed to the other 

model, referred to as the ‘discriminatory selection’ or ‘group selection’ model, where an 

individual is deemed to have committed a hate crime where they committed the crime 

because of the personal characteristic of their victim.36Walters et al37 advocate for the 

utilisation of a discriminatory selection test which they believe would particularly address 

the issue of disability hate crime. While we agree that the discriminatory selection model has 

merit in having the capacity to address this particular manifestation of hate crime, we are 

concerned that, as Walters et al state, such models ”are broader [than animus models] 

because they may capture cases where no outward manifestation of prejudice or bias is 

demonstrated by the offender.”38 We agree with Lawrence, who argues that, while 

discriminatory selection can be evidence of racial animus, if there is in fact no animus 

 
36 An example of this type of legislation was considered in Wisconsin v Mitchell 505 U.S 476 (1993). Here, the 
legislation allowed for a sentence enhancement where the defendant ‘intentionally selects the person against 
whom the crime … is committed … because of the race, religion, color, disability, sexual orientation, national 
origin or ancestry of that person…’ 
37 Mark A Walters, Susann Wiedlitzka and Abenaa Owusu-Bempah with Kay Goodall, Hate Crime and the Legal 
Process (University of Sussex 2017). 
38 Ibid 202. 
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apparent in the case, discriminatory selection ‘ought not be used as a surrogate for racial 

animus and should not be punished.’39  

 

Ultimately, we agree with Lord Bracadale that this approach, “could have practical 

difficulties and raise false expectations. It would be difficult for prosecutors to prove an 

intention to select a victim on grounds of an identity characteristic and the number of cases 

caught might be significantly less than hoped for.”40 We believe that when used in the context 

of aggravated offences, which places the conviction for a ‘hate crime’ on the criminal record 

of the defendant, legislation must be drafted cautiously and narrowly, at least in the first 

instance. We recall both the findings of our own research with respect to the stigma of a 

conviction for hate crime, as well as the recognition of the Law Commission of England and 

Wales as to the impossibility of narrowing expansive legislation by way of amendments 

following its introduction. For this reason, we support the use of a narrow animus model in 

the General Scheme.  

 

Recommendation 31: In introducing legislation, we recommend that legislators 

consider evidence regarding the stigma of a conviction for hate crime. Legislators 

should also be cognisant of the negative message that can be caused in reducing the 

scope of legislation in the future. For this reason, we recommend a cautious and narrow 

approach be taken to introducing legislation in the first instance.  

 

In legislating on the basis of a narrow approach, we agree that the approach taken the 

General Scheme is generally correct in using the motivation model. Mason and MacIntosh 

support this approach, and argue that the imposition of a harsher penalty in cases where 

prejudice is not a significant factor should be avoided, and that in determining liability, 

courts should ask ‘whether prejudice makes a substantial contribution to the offender’s 

motive.’41 It is accepted that this will result in fewer conviction than, for example, the 

demonstration model. However, we argue that a narrower approach, which aligns with the 

principle of minimal criminalisation, achieves an appropriate balance between the necessity 

of recognising and addressing the hate element of crimes, and the stigmatising effect of the 

label of hate crime offender.   

 

Recommendation 32: An adapted animus model, which restricts the operation of the 

legislation to the motivation of the offender should be utilized in the legislation.  

 

 
39 Frederick Lawrence, Punishing Hate: Bias Crimes Under American Law (Harvard University Press 1999) 79. 
40 Alastair P Campbell (Lord Bracadale), Independent Review of Hate Crime Legislation in Scotland: Final Report 
(Scottish Government  2018) 20. 
41 Gail Mason and Kristin MacIntosh, ‘Hate Crime Sentencing Laws in New Zealand and Australia: Is there a 
Difference?’ (2014) New Zealand Law Review 647, 678. 



Schweppe and Haynes, European Centre for the Study of Hate 
 

34 
 

Head 8 of the General Scheme states that in determining motivation for the purposes of 

Heads 4-6, “it shall not be necessary to show that prejudice was the only, or the principal 

motivation for the offence.” We believe that this should be included by using the phrase 

“wholly or partly” within the section itself would be a neater legislative solution.  

 

Recommendation 33: That part of Head 8 which allows for part motivation to be 

sufficient for the purposes of a prosecution should be included in each aggravated 

offence, with the phrase ‘wholly or partly’ being utilised for these purposes.   

 

 

Issue 7: Hate crime (aggravated offences) – the extent of the aggravation 

(Heads 4-6)   
When creating aggravated offences, a key consideration is how aggravated the penalty is – 

that is, what is the maximum penalty for the aggravated version of the offence when 

compared to the standard offence. This table sets out the statutory maxmima for the 

standard offence as compared to the aggravated version: 

  

Offence Standard 

Maximum Penalty 

Aggravated 

Maximum Penalty 

% increase 

Assault  6 months 

(summary) 

9 months 

(summary) 

50% 

Asssault causing 

harm 

12 months 

(summary) 

5 years 

(indictment) 

12 months 

(summary) 

6 years 

(indictment) 

0% 

  

20% 

Causing serious 

harm 

Life (indictment) Life (indictment) 0% 

Threats to kill or 

cause serious harm 

12 months 

(summary) 

10 years 

(indictment) 

12 months 

(summary) 

12 years 

(indictment) 

0% 

  

20% 

Coercion 12 months 

(summary) 

5 years 

(indictment) 

12 months 

(summary) 

7 years 

(indictment) 

0% 

  

40% 

Harassment 12 months 

(summary) 

10 years 

(indictment) 

12 months 

(summary) 

12 years 

(indictment) 

0% 

  

20% 
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Endangerment 12 months 

(summary) 

7 years 

(indictment) 

12 months 

(summary) 

9 years 

(indictment) 

0% 

  

28.6% 

Damaging property 

– section 2(5)(a) 

12 months 

(summary) 

  

12 months 

(summary) 

  

0% 

Damaging property 

– section 2(5)(b)(i) 

Life (indictment) Life (indictment) 0% 

Damaging property 

– section 2(5)(b)(ii) 

10 years 

(indictment) 

12 years 

(indictment) 

20% 

Threatening, 

abusive or insulting 

behaviour in a 

public place 

3 months 

(summary) 

  

6 months 

(summary) 

  

100% 

Distribution or 

display in a public 

place of material 

which is 

threatening, 

abusive, insulting 

or obscene 

3 months 

(summary) 

  

6 months 

(summary) 

  

100% 

Entering building, 

etc. with intent to 

commit an offence 

6 months 

(summary) 

  

9 months 

(summary) 

  

50% 

Assault with intent 

to cause bodily 

harm or commit an 

indictable offence 

12 months 

(summary) 

5 years 

(indictment) 

12 months 

(summary) 

7 years 

(indictment) 

0% 

  

40% 

  

As is clear from this table, while there is consistency in the sentence range across all offences 

(that is, where the maximum non-aggravated offence is 5 months, the aggravated offence is 

always 7 years), there is no consistency in the percentage increase in the aggravation. 

Naturally, there can be no increase from a life sentence, and where there are constitutional 

limits to the penalty for summary offences, these cannot be breached. However, where the 

maximum for the non-aggravated version is 10 years, there is only a 20% increase in the 

maximum penalty, whilst for summary offences, the increase is 100% which is 

disproportionate and overly punitive. We note that researchers at the University of Sussex 

have previously presented five reasons why aggravated offences could operate in the 
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absence of increased maximum penalties.42 Such an approach would recognise that, in itself, 

the label of hate crime offender can have very real impacts on the convicted offender’s life 

chances. 

  

Recommendation 34: There should be consistency in the extent to which the maximum 

sentences are increase in the context of aggravated penalties.   

  

Issue 8: Hate crime – alternative verdict 
The need for alternative verdicts has been established internationally, and we welcome their 

inclusion in the General Scheme. There is some inconsistency in the availability of alternative 

verdicts in the General Scheme – for example, none is available for the new offence of 

Entering building etc with intent to commit an offence, aggravated by prejudice. We believe 

that care should be taken to ensure that alternative verdicts should be available for all 

aggravated offences. 

 

Recommendation 35: There should be consistency in the availability of alternative 

verdicts for all offences across the Bill. 

 

Issue 9: Hate crime – aggravated sentences (Head7)  
The General Scheme uses a dual model of aggravated offences and aggravated sentencing to 

address hate crime through the criminal process. Where offences are committed and there 

is no aggravated version available on the statute book, a provision such as is provided for in 

Head 7 is a useful means of allowing sentencing courts to address hate. While the maximum 

sentence available under Head 7 is not changed, it does allow the judge to consider the hate 

element as an aggravating factor.  

  

Recommendation 36: We broadly welcome the inclusion of an aggravated sentencing 

provision in the General Scheme 

  

While the inclusion of an aggravated sentencing provision in the General Scheme is welcome, 

we believe that there are some significant issues in the manner in which Head 7 is framed. A 

key concern is that the standard of proof for a sentencing provision such as this should be no 

different than the general standard of proof at sentencing: as O’Malley notes, constitutional 

justice must still require that a person should be sentenced only on the basis of facts that 

 
42 Mark A Walters, Susann Wiedlitzka and Abenaa Owusu-Bempah with Kay Goodall, Hate Crime and the Legal 
Process (University of Sussex 2017), 200. 
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have been reliably established.43 Thus, the ambiguity on this issue which is present in Head 

7 should be clarified.  

  

Recommendation 37: The general standard of proof in sentencing matters should apply 

in relation to aggravated sentencing provisions 

  

As well as this concern, it seems that the Head seems only to apply where a trial has taken 

place (as stated in the first paragraph of Head 7), and where there is a formal record of 

proceedings. This raises two issues. First, the provision seems only to apply to trials on 

indictment, which limits its applicability. It is stated to apply only to crimes set out in the 

schedule, though there is no schedule appended to the General Scheme. We believe that the 

Head could usefully be made applicable to all offences, including where an individual pleads 

guilty. Second, we presume in the context of Head 7 that the legislation refers to a court 

record, rather than a criminal record, and so the fact of the aggravation will not appear on 

the criminal record of the accused. If this presumption is correct, it might be useful to 

consider whether the aggravated sentencing provision should have a broader scope.  

  

Recommendation 38: The aggravated sentencing provision should apply to all offences 

 

Recommendation 39: A standard burden of proof should apply in the context of 

aggravated sentencing provisions  

 

Recommendation 40: For clarity, in line with current practice, the fact that a sentence 

was aggravated under Head 7 should not appear on the criminal record of an individual. 

  

In our research, we have highlighted the potential utility of using a broader animus model at 

the sentencing stage. Thus, we recommend that consideration be given to expanding the 

scope of the aggravated sentencing provision to include those instances where the defendant 

demonstrated hatred during the course of the offence, as well as where the defendant was 

motivated by hatred. The Law Commission considered this proposal, and rejected it as being 

potentially too confusing for those working within the criminal justice process. However, we 

believe that this approach has the capacity, as the Irish Penal Reform Trust asks, to hold 

individuals accountable for the harm they cause whilst simultaneously minimising the 

harmful effects of detention.   

  

 
43 On the general standards of proof at sentencing, including the use of Newton hearings in Irish courts, see 
Thomas O’Malley, Sentencing Law and Practice (3rd edition, Round Hall 2016), para 31.31 – 31.33. For a recent 
Irish case in which Newton hearings were discussed, see Director of Public Prosecutions v Dowdall and Dowdall 
[2018] IECA 122. 
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Recommendation 41: Subject to recommendation 39, in designing the aggravated 

sentencing provision, consideration be given to expanding the scope of the hate element 

beyond a requirement to prove that the crime was motivated by hate. Consideration 

should be given to providing that where a hate element is demonstrated during the 

course of the offence, this should be considered an aggravating factor at sentencing.  

   

Issue 10: Hate crime – bias indicators (Head 8)  
While we accept that bias indicators are a useful tool for prompting a thorough investigation 

of hate crime, it is highly unusual to include such indicators in legislation. We are indeed 

unaware of any legislation internationally which includes bias indicators. Any such list – such 

as the one presented in Head 8 -  is rarely comprehensive, and has the capacity to be 

exclusionary.  

  

We have stated previously that there is significant value in statement set out in the last 

paragraph of Head 8 that it should not be necessary to prove that prejudice was the only or 

principal motivation for an offence. However, this should be included elsewhere for 

legislative clarity.   

  

Recommendation 42: We recommend the deletion of Head 8 

  

Issue 11: Denial or gross trivialization of crimes of genocide (Head 9) 
We agree that it is important that the requirements of Article 1 of the EU Framework 

Decision on combating racism and xenophobia are fulfilled in relation to genocide. It must 

be noted, however, that the Framework Decision does not require that the condoning, 

denying or gross trivialising of genocide as set out in Head 9 is criminalised. Rather, the 

Framework Decision calls for the criminalisation of: 

  

“publicly condoning, denying or grossly trivialising crimes of genocide, crimes against 

humanity and war crimes as defined in Articles 6, 7 and 8 of the Statute of the International 

Criminal Court, directed against a group of persons or a member of such a group defined by 

reference to race, colour, religion, descent or national or ethnic origin when the conduct is 

carried out in a manner likely to incite to violence or hatred against such a group or a 

member of such a group.” 

  

Thus, the provision in the general scheme is significantly broader than that which is required 

in Head 9. We recommend that the provision be amended to reflect the requirements of the 

Framework Decision. As an incitement offence, it should be included in Part 1 of the General 

Scheme along with other incitement offences.  
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Recommendation 43: We recommend the amendment of Head 9 to reflect the 

requirements of the Framework Decision on combating racism and xenophobia through 

the criminal law 

 

Recommendation 44:  Head 9 should be included in Part 1 of the Bill  

  

  

Conclusion: Implementation Measures 
The importance of implementation to the successful and effective implementation of hate 

crime legislation cannot be underestimated. This fact is recognised by the European 

Commission44, and in our comparative study,45 Ireland was shown to have introduced only 

two of the nine measures recommended by the Commission. A National Action Plan Against 

Hate crime, which is tasked with ensuring appropriate implementation of the legislation, as 

well as a public awareness campaign and anti-bias training across all criminal justice 

institutions are vital. Finally, in introducing hate crime legislation, we send a message to 

society that hate crime is unacceptable. Our research shows that it is vital that this message 

is made with a public awareness campaign. 

 

Public Awareness Campaign  
In our research Public Attitudes to Hate Crime we sought to determine levels of awareness of 

the prevalence and impacts of hate crime. We also explored levels of awareness of criminal 

justice measures to address hate crime. In that nationally representative sample, 37% of 

respondents believed that hate crime legislation is in place in Ireland. 63% were aware that 

a crime can be reported to the police as a hate crime, and 29% were of the view that a 

sentence for a crime can be increased to take account of evidence that it was a hate crime. 

The level of public misinformation which these findings evidence demonstrates the necessity 

for a public awareness campaign to accompany the introduction of hate crime legislation. 

Just as hate crime is regarded as a message crime, sending a message of threat, inferiority 

and unbelonging to the victim, the introduction of hate crime legislation should send a 

message of the state’s capability to protect those targeted because of prejudice. The potential 

for this message to impact the behaviour of the public, including by reporting hate crimes, 

depends on the clarity with which the legislation is understood by the population. 

 

 
44 European Commission, Report from the Commission to the European Parliament and the Council on the 
implementation of Council Framework Decision 2008/913/JHA on combating certain forms and expressions of 
racism and xenophobia by means of criminal law (European Commission 2014) para 3.4. <http://eur-
lex.europa.eu/legal-content/EN/TXT/?uri=celex:52014DC0027>. 
45 Jennifer Schweppe, Amanda Haynes and Mark A Walters, Lifecycle of a Hate Crime: Comparative Report (ICCL 
2018) 
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Recommendation 45: A public awareness campaign to accompany the introduction of 

the legislation should be considered vital to its successful introduction 

 

A National Action Plan Against Hate Crime  

The presence of hate crime legislation on statute books cannot be seen as a panacea which 

will address all forms of prejudice and discrimination in society, and the legislation needs to 

be scaffolded by significant implementation measures to operate successfully, particularly 

in the context of a criminal justice system which some see as institutionally racist, 

homophobic, biphobic, transphobic, and disablist. Currently in Ireland, there are strategic 

pillar to support individual communities: 

 

There is, however, no horizontal strategy which sees prejudice as occurring across 

communities and on an intersectional basis.  For this reason, we recommend the 

introduction of a National Action Plan Against Hate Crime (NAPHC). A National Action Plan 

Against Hate Crime will acknowledge the necessity of polices and training to the 

successful implementation of the legislation, provide for their introduction, and establish a 

timetable for their establishment.  

  

Schweppe et al46 further outline the following core actions that should be covered by such a 

plan, which we believe should be adopted here:  

  

a. Setting out a system for monitoring and recording of hate crime;  

b. Actions for improved reporting;  

c. Development of guidance policies for police, prosecutors, and judges on addressing 

hate crime;  

d. Development of effective criminal justice interventions that address the underlying 

of causes of hate crime;  

e. Victim support initiatives;  

f. Education as prevention.  

  

Developing on these proposals, Schweppe and Walters set out a series of recommendations 

with respect to the implementation of hate crime legislation internationally.47 Though the 

recommendations explicitly address the implementation of anti-LGBT hate 

crime legislation, the majority of their recommendations are applicable to hate crime 

legislation generally. These include the introduction of national strategies, institutional 

measures, and educative campaigns on hate crime, and hate crime legislation.   

 
46 Schweppe, J, Haynes, A and Walters, M (2018). Lifecycle of a Hate Crime: Comparative Report. Dublin: Irish 
Council for Civil Liberties.   
47 Jennifer Schweppe and Mark A Walters Establishing a framework for the implementation of anti-LGBT hate 
crime legislation (Human Dignity Trust, 2021) (available on request)  
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To contribute to addressing underreporting, we further recommend investment in the 

training and resourcing civilian victims’ advocates within the minority community advocacy 

and support organisations who can accompany victims to make crime reports. Generic 

victim support services are insufficient for the needs of minority communities generally, or 

for supporting victims of hate crime specifically. Indeed, in Lifecycle of a Hate Crime: Country 

Report for Ireland,48 we made a series of recommendations with respect to the manner in 

which hate crime should be addressed through the criminal justice process. Although it is 

not possible in this submission to reproduce the 216 pages of the research report on which 

these are based, we would like to commend the report and the concluding recommendations 

of that research on the treatment of hate crime in the Irish criminal justice system the 

Committee for their consideration. The Government recognises the important of these 

implementation measures: the State, through the Universal Periodic Review process, made 

the recommendations to the State of Georgia which echo our own recommendations, 

particularly with respect to the importance of hate crime specialisations within the criminal 

justice process. Ireland recommended that Georgian authorities: 

 

“ensure the prevention, investigation and prosecution of hate crimes based on sexual 

orientation, gender identity and expression by establishing an effective hate  crime 

investigation unit within the law enforcement system.”49  

 

Extensive and intensive training, the introduction of policies and procedures shared across 

criminal justice institutions, and specialisms in investigation and prosecution is crucial  In 

the absence of these measures, recognised by the European Commission as vital to the 

successful implementation of legislation addressing hate, Irish legislation will fail to address 

hate crime in a meaningful way. 

  

Recommendation 46: Legislation should commit to the development and 

implementation of a National Action Plan Against Hate Crime. 

 

Recommendation 47: Legislators should be aware that robust implemention measures 

are crucial to the success of hate crime legislation, and in their absence, legislation is 

likely to fail. 

 

Anti-bias training 
Hate crime legislation is just one tool that societies can use to combat prejudice in society. In 

April 2021, in Public Attitudes to Hate Crime, we measured social distance by asking 

 
48 Amanda Haynes and Jennifer Schweppe, Lifecycle of a Hate Crime: Country Report for Ireland (ICCL 2017). 
49  Available at https://www.kildarestreet.com/wrans/?id=2021-07-13a.970&s=%22hate+crime%22#g972.r 
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respondents how comfortable they would be having someone from a range of minority 

communities as a neighbour on a scale of 0 to 10, where 0 was totally uncomfortable and 10 

was totally comfortable. Of a nationally representative sample, almost 20% of respondents 

stated that they would be totally uncomfortable living next door to a member of the Traveller 

community. This was considerably higher than for people of a different skin colour or 

religion. These data demonstrate, yet again, the particular virulence of anti-Traveller racism 

in Ireland, a persistent pattern of prejudice that has previously been evidenced by research, 

including the Citizen Traveller Survey50, Amnesty International51 and the work of 

Micheál MacGréil52.  

   

There is no reason to think that those working in criminal justice institutions are inherently 

more or any less prejudiced than members of the general population as measured in our 

survey. However, where individuals are tasked with protecting communities, we must 

ensure that engrained prejudice does not impact on policing or the administration of 

justice. While our attitudinal survey was carried out with members of the general 

population, the findings of the research carried out by David McInerney show that similar 

views with respect to Travellers are reflected among those working in An Garda Síochána53. 

Indeed, his research shows that rather than prejudicial attitudes being addressed through 

working as a garda, “negative attitudes towards [Travellers] increased after joining the 

force”.54   

   

Our research, and that of McInerney, show that the type of interventions which were made 

following the Macpherson report in British policing are required in this jurisdiction. We hold 

that this training should be carried out, not only within An Garda Síochána, but also across 

all criminal justice institutions. This foundational training must be designed and delivered in 

association with minority communities, rolled out across the force as a whole, 

and reinforced through continuing professional development. In the absence of such 

training, the prejudicial attitudes displayed in our research will continue to impact the 

experiences of minority communities when engaging with criminal justice 

institutions. McInerney’s research demonstrates the warrant for regular cultural audits 

within criminal justice institutions in order to measure the effectiveness of training in 

 
50 Attitudes to Travellers and Minority Groups (2000) Survey prepared for Citizen Traveller by Behaviour and 
Attitudes Ireland Ltd.   
51 Attitudes to Minorities (2001) Survey prepared for Amnesty International in association with Public 
Communications Centre - Lansdowne Market Research Ltd.    
52 Micheál McGréil Prejudice and tolerance in Ireland: based on a survey of intergroup attitudes of Dublin adults 
and other sources (National College of Ireland 1977);  Micheál MacGréil  Prejudice and Tolerance in Ireland 
Revisited (St Patrick’s College 1996); Micheál MacGréil Pluralism and Diversity in Ireland  (Columba Press 
2011); Micheál MacGréil Pluralism and Diversity in Ireland. Prejudice and Related Issues in Early 21st Century 
Ireland, (Columbia Press 2011). 
53   
54 Conor Gallagher, Gardaí have negative view of Travellers, survey finds (Irish Times, 20 August 2020) 
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addressing prejudicial attitudes. Unless this fundamental issue is properly addressed, no 

other procedural or substantive measures will significantly overcome barriers to accessing 

justice. Indeed, without this training, we believe that it will be very difficult to properly 

implement hate crime legislation. Indeed, in the absence of such supports, it is almost 

inevitable that the aims of such legislation will fail to be realised.  

 

Recommendation 48: Legislation should be accompanied by robust and regular anti-

bias training across criminal justice institutions. 

 

Restorative Justice 

In his seminal work, Walters establishes the particular utility of restorative justice 

interventions in the context of hate crime.55 He shows how restorative justice measures can 

address prejudice, as well as help to repair the harms of hate. We believe that restorative 

justice could be a useful and important tool in addressing offending, as well as preventing 

future offending. The importance and utility of restorative justice as a key criminal justice 

intervention is recognised in the Programme for Government, and is one of nine strategic 

objectives to be prioritised by the Department of justice.  

 

Recommendation 49: Restorative justice should be recognised as a key means of 

addressing hate crime and included in restorative justices strategies  

 

 
55 Mark Walters, Hate Crime and Restorative Justice: Exploring Causes, Repairing Harms (Oxford University 
Press, 2014). 
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Executive Summary 
 
This joint Coalition Against Hate Crime Ireland (CAHC) submission examines the 
General Scheme of the Criminal Justice (Hate Crime) Bill 2021. The CAHC has 
campaigned for the review of the Prohibition of Incitement to Hatred Act 1989 and 
hate crime legislation for a number of years, and we therefore welcome the Bill.  

 

We call on Government to ensure that this legislation is only one part of a multi-
faceted and comprehensive response to the two distinct but interconnected issues 
of hate crime and hate speech (online and offline). Robust policy commitments must 
be made, and proper implementation measures must be taken to ensure this 
legislation is effective, developed in strong collaboration with civil society 
organisations, affected communities and other stakeholders. 
 
Hate crime and hate speech are two distinct problems and the legal and policy 
response should reflect this difference. In the framework of the preparation of this 
Bill, consultations only took place on incitement to hatred. The Coalition notes that 
specific and separate consultations on hate crime are necessary to ensure a 
transparent and informed process of decision making on key choices in the Bill, such 
as decisions on aggravated offences, protected characteristics and the legal test. We 
call on government to carry out further consultations with affected groups and other 
stakeholders on the experience of hate crime in Ireland. 
 

This submission contains a list of key general principles, which take into account the 
potential impact of this legislation on a range of rights, including the right to freedom 
of expression and the right to a fair trial, as well as the need to ensure general rule 
of law principles are respected.  
 
With regard to Part 1 of the Bill (Incitement to Hatred), we consider that while there 
is an argument for the inclusion of incitement to hatred and hate crime offences in 
the same legislation, it may be better from a clarity perspective if these distinct type 
of offences were separated. We also consider that the title of the Bill should include 
a reference to incitement to hatred.  
 
The Coalition considers that the definition of “hatred” should reflect international 
standards and that there is a need for a clearer framework and rationale for the 
inclusion or exclusion of protected characteristics in the list of “protected 
characteristics”. 
 
We identify some problematic elements of the new offences created under Part 1, 
including the fact that it is not clear what precise type of speech the incitement to 



  2 

hatred offence is criminalising, or what sources government drew on in choosing the 
language and definitions used for this offence. We call on government to ensure that 
any offence criminalising speech must reach a sufficient threshold, in line with 
international human rights principles on freedom of expression.  
 
We also seek more clarity on the scope of the dissemination offence, especially in 
relation to body corporates. We are critical of different elements of the new 
defences, calling on Government to ensure that these are not so overly broad as to 
permit dissemination of incitement to hatred in inappropriate circumstances. 
 
The Coalition urges government to ensure that this legislation synergises with and 
complements other national and European legislative processes seeking to regulate 
online content.   
 
We are strongly of the view that an individual suspect’s right to presumption of 
innocence and the ordinary burden of proof in criminal matters (beyond reasonable 
doubt) should be protected.  
 
We welcome the clarification that an offence can be committed where no person 
has been incited to hatred or where no actual instance of harm or unlawful 
discrimination has occurred.  
 
In relation to Part 2 of the Bill (Hate Crime), the Coalition welcomes the creation of 
aggravated offences which recognise the additional harm caused to victims of such 
crimes. We call on government to clarify the criteria used to include or exclude 
offences in the list of aggravated offences, and we consider that such list should 
include the offences which are most commonly committed against the protected 
individuals, groups and communities identified with the protected characteristics.  
 
The Coalition calls on government to clarify the justification for exclusively using the 
term “prejudice”, without definition, and suggests that legislation could be amended 
to include the terms ‘bias’ and ‘hostility’. We ask for an explanation of why the 
motivation test has been chosen, noting the different views of coalition members on 
this aspect of the Bill. 
 
We also call for consistency in approach to protected characteristics within the Bill 
and encourage clarity in ensuring prejudice on the basis of both actual and perceived 
membership or association with a protected characteristic is included in aggravated 
offences. We note that the legislation should ensure that prosecutors can identify 
more than one protected characteristic when seeking a conviction to allow for an 
intersectional approach, and we welcome the provision on alternative verdicts.    
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While we welcome the creation of enhanced sentencing and the provision that in 
order for a prejudice motive to constitute an aggravating factor it does not have to 
be the sole factor, we note that as far as we are aware, the list of offences under 
Schedule 1 is not public. We call on government to ensure that the rationale for 
including or excluding offences in Schedule 1 is made clear, while also questioning 
whether the option of considering bias motive as an aggravating factor for all 
offences should be available.  
 
In relation to proof of bias motivation in this context, we consider that any evidence 
to be taken into account of a bias motive should meet ordinary criminal standards 
and be proved beyond reasonable doubt. We also seek clarification on the methods 
envisaged for recording the bias motive and question whether this will always be 
appropriate and/or possible. 
 
We note the outstanding need for sentencing principles and sentencing guidelines 
in Ireland to ensure transparency and proportionality, as well as the availability of 
community sentencing where appropriate. The Coalition supports the option of 
restorative justice in hate crime cases.  
 
The Coalition considers that it is very unusual to include bias indicators in legislation, 
and we suggest that such a list would be more appropriate in separate guidance or 
policy documents that can assist gardaí and prosecutors but will not limit them. 
 
We welcome the clarification that in determining motivation by prejudice, it shall not 
be necessary to show that prejudice was the only, or the principal motivation for the 
offence. However, we consider that this provision should be included in a way that 
makes it more visible within the Bill, suggesting that it could either be included in 
each amendment creating each aggravated offence or in a separate Head. 
 
The Coalition notes that the new offence of denial or gross trivialisation of crimes of 
genocide does not seem in line with EU standards, as it lacks the fundamental 
element of incitement to violence or hatred against a member of a protected group 
or a group, it lacks the act of “condoning” and there is no reference to war crimes 
or crimes against humanity or the Statute of the ICC. We recommend that the Irish 
legislation should reflect the requirements of the relevant EU Framework Decision.  
 
In Annex 1, several members of the Coalition address the impact of hate crime and 
extreme hate speech on the stakeholders they represent and/or work with and why 
hate crime legislation is so important for different groups and communities.   
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Introduction 
 

1. The Coalition Against Hate Crime Ireland is comprised of 18 civil society 
organisations, one academic research group and one academic researcher. The 
members are:  

• Age Action Ireland 
• BeLonG To 
• Doras 
• Dr. Lucy Michael (academic researcher) 
• European Centre for the Study of Hate, University of Limerick 
• Immigrant Council of Ireland 
• Inclusion Ireland 
• Independent Living Movement Ireland 
• Irish Council for Civil Liberties  (ICCL) 
• Irish Network Against Racism (INAR) 
• Irish Traveller Movement (ITM) 
• LGBT Ireland 
• LGBT Travellers 
• Nasc – Migrant and Refugee Rights Centre 
• National LGBT Federation 
• National Traveller Women's Forum 
• National Youth Council of Ireland (NYCI) 
• Pavee Point Traveller & Roma Centre 
• Sports Against Racism Ireland (SARI) 
• Transgender Equality Network Ireland (TENI) 

 
2. The purpose of the Coalition is to promote meaningful reform of law, policy and 

practice as it relates to hate crime in Ireland including, but not limited to, hate crime 
legislation; improving data collection in the reporting and recording of hate crime 
and hate incidents; education; training and awareness raising activities; hate speech; 
cyber hate crime; supporting victims of hate crime and ensuring effective 
implementation of the Victims’ Directive. Thus, the remit of the Coalition goes 
beyond hate crime, but incorporates a multifaceted and multi-layered approach to 
addressing identity-based hate or hostility as its manifests in an Irish context, State 
responses to same, and impacts on individuals’ access to justice.  

 
3. The Coalition includes organisations representing commonly targeted groups, as well 

as academics and researchers concerned with cross-community experiences of, and 
responses to, hate crime. In this context, the Coalition has the capacity to explore 
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shared and intersectional experiences of hate crime, and to act as a unified voice in 
the Irish context.  

 
4. A number of organisations within the Coalition will be making individual submissions, 

in addition to endorsing this joint submission.  
 

5. The Coalition against Hate Crime has been campaigning for the review of the 
Prohibition of Incitement to Hatred Act 19891 and the introduction of hate crime 
legislation for a number of years. We regard the absence of such legislation as a 
significant gap in Irish law. We therefore welcome this Bill and look forward to 
continued engagement on the issue of extreme hate speech and hate crime.  

 
6. We call on Government to ensure that this legislation is one part of a multi-faceted 

and comprehensive response to the two distinct but interconnected issues of hate 
crime and hate speech. Robust policy commitments must be made and should 
include a national action plan against hate speech and hate crime in particular in 
online spaces, awareness campaigns, education and training for public sector actors, 
including the Gardaí and the DPP. Policy responses should be designed as an 
instrument to tackle all forms of hate speech, including those which do not reach the 
threshold of criminality. We consider it is vital to recognise that some of the groups 
that experience hate crime are also subject to over policing and care must be taken 
in drafting to ensure that the groups that most require the protection this legislation 
affords should not be disproportionately targeted as suspects. We also underline the 
importance of ensuring that it is open to prosecutors to pursue an intersectional 
approach where individuals are targeted because of more than one protected 
characteristic. Policies should recognise that where people are deprived of or are 
subject to restrictions on their liberty in places such as psychiatric wards or 
congregated settings, this can put certain groups at particular risk. 

 
7. Proper implementation measures to ensure this legislation is effective must be in 

place. This includes ensuring there is a proper firewall for individual reporting to 
Gardaí so that individuals can be assured that their immigration status will not be 
investigated by Gardaí if they report a hate crime or cooperate in an investigation2; 
government must educate the population about the new law and a widespread public 
awareness campaign should be taken when the Bill becomes law.   

 
8. These measures should be developed in strong collaboration with civil society 

organisations, affected communities and other stakeholders. 

 
1 Available at: http://www.irishstatutebook.ie/eli/1989/act/19/enacted/en/print#sec6.  
2 For example, deportation measures could be put on hold during an investigation. 

http://www.irishstatutebook.ie/eli/1989/act/19/enacted/en/print#sec6
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9. The Coalition welcomed the government consultation in 2019 on hate speech and 

the resulting report published in December 20203. However, we would like to 
highlight the fact that this consultation did not specifically address hate crime and 
the hate speech consultation documents contained an explicit commitment to carry 
out a specific separate consultation on hate crime, which never happened4. Hate 
crime and hate speech are two distinct problems and the legal and policy response 
should reflect this difference. Some members of the Coalition consider that 
incitement to hatred and hate crime should be legislated for in two separate pieces 
of legislation, though we recognise that the same protected groups may be subject 
to both categories of offence. 

 
10. In light of previous commitments and the ongoing legislative process, we call on 

government to carry out further consultations with affected groups and other 
stakeholders on the experience of hate crime in Ireland. We believe this is vital to 
ensure the law responds to needs on the ground, including when deciding on the list 
of aggravated offences and the list of protected characteristics.    

 
General Principles 
 

11. This Bill amends the Prohibition of Incitement to Hatred Act 1989 and creates new 
offences in Irish criminal law. Given the potential impact on other rights, including 
the right to freedom of expression and the right to a fair trial, as well as the need to 
ensure general rule of law principles are respected, the Coalition considers that the 
following principles should underpin this legislation:   

 
1. Provisions must be drafted in a clear and precise manner to ensure that all 

legal persons understand where the threshold is between criminal and non-
criminal speech and behaviour.  

2. Government must provide a clear rationale and decision making framework 
for the inclusion and exclusion of ‘protected characteristics’. 

3. This legislation should be consistent with other relevant national and 
European legislation including the proposed Digital Services Act5 and the 

 
3 Available at: 
http://www.justice.ie/en/JELR/Legislating_for_Hate_Speech_and_Hate_Crime_in_Ireland_Web.pdf/Files/Legisla
ting_for_Hate_Speech_and_Hate_Crime_in_Ireland_Web.pdf.     
4 Review of the Prohibition of Incitement to Hatred Act 1989 Public Consultation, October 2019. Available at: 
http://www.justice.ie/en/JELR/A_Review_of_the_Prohibition_of_Incitement_to_Hatred_Act_1989.pdf/Files/A_R
eview_of_the_Prohibition_of_Incitement_to_Hatred_Act_1989.pdf.   
5 Available at: https://digital-strategy.ec.europa.eu/en/policies/digital-services-act-package.  

http://www.justice.ie/en/JELR/Legislating_for_Hate_Speech_and_Hate_Crime_in_Ireland_Web.pdf/Files/Legislating_for_Hate_Speech_and_Hate_Crime_in_Ireland_Web.pdf
http://www.justice.ie/en/JELR/Legislating_for_Hate_Speech_and_Hate_Crime_in_Ireland_Web.pdf/Files/Legislating_for_Hate_Speech_and_Hate_Crime_in_Ireland_Web.pdf
http://www.justice.ie/en/JELR/A_Review_of_the_Prohibition_of_Incitement_to_Hatred_Act_1989.pdf/Files/A_Review_of_the_Prohibition_of_Incitement_to_Hatred_Act_1989.pdf
http://www.justice.ie/en/JELR/A_Review_of_the_Prohibition_of_Incitement_to_Hatred_Act_1989.pdf/Files/A_Review_of_the_Prohibition_of_Incitement_to_Hatred_Act_1989.pdf
https://digital-strategy.ec.europa.eu/en/policies/digital-services-act-package
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Online Safety and Media Regulation Bill6, all of which should be compliant 
with human rights law; as well as the Victims’ Rights Directive7.  

4. The law must not disproportionately interfere with other rights such as the 
right to freedom of expression, fair trial and procedural rights. 

5. The law should include a requirement for a comprehensive review of the 
legislation, such as within 3 years, as well as consultative monitoring of its 
implementation.   

 
 
Analysis of the General Scheme of the Criminal Justice (Hate Crime) Bill 
2021  
 
Head 1 Preliminary and general (short title and commencement)  
 

12. The Criminal Justice (Hate Crime) Bill performs two functions. First, it reforms the 
existing law on incitement to hatred. Second, it creates new categories of offences 
that can be considered hate crimes as well as a general provision on aggravated 
sentencing. The Coalition considers that while there is an argument for the inclusion 
of incitement to hatred and hate crime offences in the same legislation, it may be 
better from a clarity perspective if these distinct type of offences were separated. If 
they remain in the same Bill, the distinction between the types of offences should be 
made more clear in the Bill itself. We also consider that the Title of the Bill should 
reflect both of these functions by including reference to incitement to hatred.   

 
Head 2 Interpretation 

 
Provide that:  
 
In this Act— 
 
“hatred” means detestation, significant ill will or hostility, of a magnitude likely to 
lead to harm or unlawful discrimination against a person or group of people due to 
their association with a protected characteristic  

 
13. The Coalition considers that the definition of hatred in this legislation should meet 

international standards, including as outlined by the European Commission against 

 
6 Available at: https://www.gov.ie/en/publication/d8e4c-online-safety-and-media-regulation-bill/.  
7 Available at: https://eur-lex.europa.eu/legal-content/EN/TXT/?qid=1421925131614&uri=CELEX:32012L0029.  

https://www.gov.ie/en/publication/d8e4c-online-safety-and-media-regulation-bill/
https://eur-lex.europa.eu/legal-content/EN/TXT/?qid=1421925131614&uri=CELEX:32012L0029
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Racism and Intolerance (ECRI)8 and by the UN Special Rapporteur on the promotion 
and protection of the right to freedom of opinion and expression9.  

 
“protected characteristic” means race; colour; nationality; religion, ethnic or 
national origin; sexual orientation; gender; or disability  
 
“ethnicity” includes membership of the Traveller community  
 
“religion” includes the absence of religious belief  
 
“gender” includes gender expression or identity  
 
“disability” has the same meaning it has in the Equal Status Act 2000 

 
14. We note both the term ‘ethnic origin’ and ‘ethnicity’ are used here and we 

recommend the use of one term.  
 

15. As noted above, the Coalition considers that the list of protected characteristics 
could be expanded. Various stakeholders have referred to a number of other 
protected characteristics that could be included, such as sex characteristics, age, 
homelessness, socio- economic status, refugee status, residence status, citizenship 
and sex workers. The reference to “gender” could contain an explicit reference to 
non-binary identities.  

 
16. The Coalition calls on government to provide a clear framework and rationale for the 

inclusion or exclusion of protected characteristics in this list.  

 
Part 1 – Incitement to Hatred  
Head 3 

 
(1) A person is guilty of an offence who – communicates to the public or a section of 
the public by any means, for the purpose of inciting, or being reckless as to whether 
such communication will incite, hatred against another person or group of people 
due to their real or perceived association with a protected characteristic.  

 
17. International standards are clear that only extreme forms of hate speech can be 

criminalised. The offence of incitement to hatred can be considered an extreme form 
of speech where the definition is sufficiently narrow, clear and precise.  The offence 

 
8 ECRI, ECRI General Policy Recommendation No. 15 on Combating Hate Speech, adopted on 8 
December 2015. Available at: https://rm.coe.int/ecri-general-policy-recommendation-no-15-on-combating-
hate-speech/16808b5b01.  
9 A/67/357. Available at:  https://documents-dds-
ny.un.org/doc/UNDOC/GEN/N12/501/25/PDF/N1250125.pdf?OpenElement.   

https://rm.coe.int/ecri-general-policy-recommendation-no-15-on-combating-hate-speech/16808b5b01
https://rm.coe.int/ecri-general-policy-recommendation-no-15-on-combating-hate-speech/16808b5b01
https://documents-dds-ny.un.org/doc/UNDOC/GEN/N12/501/25/PDF/N1250125.pdf?OpenElement
https://documents-dds-ny.un.org/doc/UNDOC/GEN/N12/501/25/PDF/N1250125.pdf?OpenElement
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in Head 3, S.1 appears to have some problematic elements. First, inserting the 
definition of hatred as per the interpretation section we have two references to “real 
or perceived association with a protected characteristic”. Second, it is not clear what 
precise type of speech this offence is criminalising, given that there is no definition 
of harm or unlawful discrimination. ECRI has made clear that “the relevant factors for 
a particular use of hate speech to reach the threshold for criminal responsibility are 
where such use both amounts to its more serious character - namely, it is intended or 
can reasonably be expected to incite acts of violence, intimidation, hostility or 
discrimination - and the use concerned occurs in a public context”10.  

 
18. The Coalition calls on government to ensure that any offence criminalising speech 

must reach a sufficient threshold, in line with international human rights principles on 
freedom of expression. The wording must be clear and precise so that individuals can 
reasonably foresee what behaviour now constitutes a criminal offence. Precision and 
clarity are vital to ensure the law is operable.  

 
19. We note the addition of ‘recklessness’ that broadens the test of intention beyond the 

Prohibition of Incitement to Hatred Act 1989. The Coalition notes that this reflects 
the standard in many other criminal offences and does not object to it.  

 
20. The Bill needs to be amended to ensure internal clarity and consistency. We are 

unclear why certain terms have been defined and others not defined. We would 
welcome clarity on this point.   

 
21. The Coalition is unconvinced that the wording of s.3 makes the knowing facilitation 

of the dissemination of incitement to hatred, as defined by law, by a corporate body 
a criminal offence.  
 
Head 3(3) provides: 
(3) Subject to paragraph (5), a person is guilty of an offence who - publishes or 
otherwise disseminates, broadcasts or displays to the public, or a section of the 
public, images, recordings or any other representations of a communication the 
subject of paragraph (1) above. 
 
For example, if an individual disseminates material constituting incitement to hatred, 
at what point is the company held liable for dissemination? If it is the intention of the 
legislature to create a criminal offence of dissemination by a corporation, 
consideration should be given to clearer and more precise wording. We note that 

 
10 ECRI, ECRI General Policy Recommendation No. 15 on Combating Hate Speech, adopted on 8 
December 2015, para 173.  Available at: https://rm.coe.int/ecri-general-policy-recommendation-no-15-on-
combating-hate-speech/16808b5b01. 

https://rm.coe.int/ecri-general-policy-recommendation-no-15-on-combating-hate-speech/16808b5b01
https://rm.coe.int/ecri-general-policy-recommendation-no-15-on-combating-hate-speech/16808b5b01
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this legislation must be consistent with other national and European legislation 
seeking to regulate online content, including the Online Safety and Media Regulation 
Bill and the European Digital Services Act.  
 

22. Head 3(5)(a) provides: 
 
in a prosecution for an offence under paragraph (3), it shall be a defence to prove 
that –  
 
(a) the material concerned consisted solely of  
- a reasonable and genuine contribution to literary, artistic, political, scientific, or 
academic discourse, 
 - an utterance made under Oireachtas privilege,  
- fair and accurate reporting of court proceedings,  
- material which has a certificate from the authorising body, in the case of a film or 
book, or 
 - a communication necessary for any other lawful purpose, including law 
enforcement or the investigation or prosecution of an offence under this Act 
 

23. The Coalition notes that defences in the Prohibition of Incitement to Hatred Act 1989 
were more limited. We call on Government to ensure that the defences provided for 
in this legislation are not so overly broad as to permit dissemination of incitement to 
hatred in inappropriate circumstances. The Coalition considers the legislature should 
revisit the references to: 
• Political discourse, noting that often anti-Traveller, anti-migrant and anti-Roma 

incitement to hatred happens in the political sphere; 
• Academic discourse, noting that migrants have often been the subject of 

incitement to hatred masked as academic discussion; 
• Clarity around what “genuine” means, noting that this appears to be a highly 

subjective term, especially in relation to artistic contributions. 
• “material which has a certificate from the authorising body, in the case of a film 

or book”, noting that there is currently no authorising body for books in Ireland 
and the body for film authorisation is concerned with appropriate age categories.  

• “other lawful purpose” seems vague given that “law enforcement or the 
investigation or prosecution of an offence under this Act” is far more precise, and 
arguably more comprehensive. 

   
24. We consider adding a defence that will ensure ‘fair and accurate reporting for 

education or information purposes’ may be appropriate.  
 

25. Head 3(5)(b) provides: 
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(b) in the case of dissemination of material by a body corporate, 
 - the body has in place reasonable and effective measures to prevent dissemination 
of communications inciting hatred generally, 
 - was complying with those measures at the time, and 
 - was unaware and had no reason to suspect that this particular content was intended 
or likely to incite hatred,   
 
The Coalition urges government to ensure that this legislation synergises with and/or 
complements other legislation seeking to regulate online content.   

 
26. Head 3(6) provides that: 

 
(6) In proceedings for an offence under paragraphs (1) or (3) of this section, it shall be 
presumed that: - a person publishing or communicating material under paragraphs 
(1) or (3) knew what that material contained - understood what it meant, and - where 
posted on a public forum, knew it would be public speech unless that person can 
show, on the balance of probabilities, that this was not the case. 

 
The Coalition is strongly of the view that an individual suspect’s right to presumption 
of innocence and the ordinary burden of proof in criminal matters (beyond reasonable 
doubt) should be protected.  

 
27. Head 3(7) provides: 

(7) A person may be found guilty of an offence under this section irrespective of;  
(a) whether or not the communication the subject of the offence was successful in 
inciting any other person to hatred, and, 
(b) whether or not any actual instance of harm or unlawful discrimination is shown to 
have occurred, or to have been likely to occur, as a result.  
 

28. The Coalition welcomes the clarification that an offence can be committed where 
no person has been incited to hatred or where no actual instance of harm or 
unlawful discrimination has occurred.  
 

29. The Coalition has no further comments on this head. 
 
 
Part 2 – Hate Crime 
 
Head 4 - Head 6 
 
General principles and considerations applicable to Head 4 to 6 of the General 
Scheme introducing new aggravated offences  
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30. It is widely recognised that the impact of hate crime can be greater than that of crimes 

committed without a bias motive, especially in relation to the effects on targeted 
individuals and their communities11. The Coalition Against Hate Crime welcomes the 
creation of new aggravated forms of existing offences, as these recognise the 
additional harm caused by the “hate” element of the crime. As highlighted by OSCE, 
part of the importance of hate crime legislation is the symbolic value – for victims and 
society at large - of labeling the offence, and explicitly condemning the bias motive. 
In addition, with aggravated offences patterns relating to the commission of such 
crimes have greater visibility and data on hate crime is easier to collect, which can 
then better inform the legal and policy responses required to combat such crimes12.  

 
31. The Criminal Justice (Hate Crime) Bill introduces twelve new aggravated offences, 

amending the Non-Fatal Offences Against the Person Act 199713, the Criminal 
Damage Act 199114 and the Criminal Justice (Public Order) Act 199415. These are: 

 
• Assault aggravated by prejudice  
• Assault causing harm, aggravated by prejudice  
• Causing serious harm, aggravated by prejudice  
• Threats to kill or cause serious harm, aggravated by prejudice  
• Coercion aggravated by prejudice   
• Harassment aggravated by prejudice  
• Endangerment aggravated by prejudice  
• Damaging property, aggravated by prejudice  
• Threatening, abusive or insulting behaviour in a public place, aggravated by 

prejudice  
• Distribution or display in a public place of material which is threatening, abusive, 

insulting or obscene, aggravated by prejudice  
• Entering building, etc. with intent to commit an offence, aggravated by prejudice  
• Assault with intent to cause bodily harm or commit an indictable offence, 

aggravated by prejudice.  
 
 

32. The Coalition considers that the rationale on what offences to create as aggravated 
offences were chosen should be clarified. A number of crimes such as sexual crimes 
have been excluded.  We call on government to clarify the criteria used to include or 
exclude offences in the list of aggravated offences. We consider a proper 
consultation on what type of hate crime is experienced in Ireland would have assisted 
with a more transparent process of determination.  

 
11 On the impact of hate crime, see OSCE/ODIHR, Understanding the Needs of Hate Crime Victims, September 
2020, p. 11-15. Available at: https://www.osce.org/files/f/documents/0/5/463011.pdf.  
12 OSCE – Hate Crime Laws: A Practical Guide, p. 35. Available at: 
https://www.osce.org/files/f/documents/3/e/36426.pdf.   
13 Available at: http://www.irishstatutebook.ie/eli/1997/act/26/enacted/en/html.  
14 Available at: http://www.irishstatutebook.ie/eli/1991/act/31/enacted/en/html.  
15 Available at: http://www.irishstatutebook.ie/eli/1994/act/2/enacted/en/html.  

https://www.osce.org/files/f/documents/0/5/463011.pdf
https://www.osce.org/files/f/documents/3/e/36426.pdf
http://www.irishstatutebook.ie/eli/1997/act/26/enacted/en/html
http://www.irishstatutebook.ie/eli/1991/act/31/enacted/en/html
http://www.irishstatutebook.ie/eli/1994/act/2/enacted/en/html
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33. The Coalition also considers that the list of aggravated offences should have some 

identifiable link to the range of protected characteristics identified under Head 2 
(Interpretation). The list of aggravated offences should include the offences which 
are most commonly committed against the protected individuals, groups and 
communities identified with the protected characteristics. We note that the type of 
crime committed against different groups and communities can vary significantly (see 
Annex 1).    

 
34. We note the outstanding need for sentencing principles and sentencing guidelines, 

as required under the Judicial Council Act 201916, to ensure transparency and 
proportionality, as well as the availability of community sentencing where 
appropriate. The Coalition also supports the option of restorative justice, in line with 
the Criminal Justice (Victims of Crime) Act 201717. This point applies equally to Head 
7. 
 

35. The elements of each new aggravated offence created by this Bill (Head 4 to 6) are 
identical. They include:  
 

a. Aggravated by prejudice 
b. Motivated by prejudice 
c. Prejudice must be against a protected characteristic 
d. Provision for an alternative verdict 

 
Given these elements are the same in each new aggravated offence, we will analyse 
the elements introduced for ‘assault motivated by prejudice’ and this analysis should 
be considered to apply to each of the twelve offences listed in the Bill.  
 
Head 4 provides that:  
 
The Non-Fatal Offences Against the Person Act 1997 is amended:  
 

After section 2, to insert a new section 2A as follows: 
Assault aggravated by prejudice  

 

In this Act, assault aggravated by prejudice means an assault (within the meaning of 
Section 2 of this Act) that was motivated by prejudice on the part of the perpetrator 
against a protected characteristic as defined by section 2 of the Hate Crime Act 
2021.  
 

 
16 Available at: http://www.irishstatutebook.ie/eli/2019/act/33/enacted/en/html.  
17 Available at: http://www.irishstatutebook.ie/eli/2017/act/28/enacted/en/html.  

http://www.irishstatutebook.ie/eli/2019/act/33/enacted/en/html
http://www.irishstatutebook.ie/eli/2017/act/28/enacted/en/html
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A person guilty of assault aggravated by prejudice shall be liable on summary 
conviction to a [Class C fine] or to imprisonment for a term not exceeding 9 months 
or to both.  
 

A person prosecuted for assault aggravated by prejudice may, if the evidence does 
not warrant a conviction for assault aggravated by prejudice but warrants a conviction 
for assault under section 2, be found guilty of assault under that section.  

 
i.  “Aggravated by prejudice”  

The Coalition notes that hate crime legislation in other jurisdictions tends to 
either use more than one term when referring to bias motivation, and/or to 
define the terms used. The Coalition considers that government should make 
clear the justification for exclusively using the term “prejudice”, without 
definition. In order to expand the scope, and therefore effectiveness from a 
conviction perspective, the legislation could be amended to include the terms 
‘bias’ and ‘hostility’ in addition to ‘prejudice’ as motivation for an aggravated 
offence.  

 
ii. “Motivated by prejudice”  

The Coalition considers that more research and a wide consultation should 
have taken place on hate crime in Ireland in order to inform the legal test. 
Looking to other jurisdictions, a number of different tests have been proposed 
by various stakeholders such as the motivation test, a combination of the 
motivation and demonstration test and the discriminatory selection approach. 
The Coalition considers that the choice of legal test should be informed and 
based on an evaluation of the implications for all stakeholders involved, 
including victims, affected communities, offenders and society as a whole. 
This choice should also be informed by what government considers to be 
effective legislation. While different members of the Coalition have different 
views on the appropriateness of the motivation test, we call for a clearer 
explanation of why this test has been chosen by government and what factors 
and values, relevant to the Irish context, have underpinned that choice.   
 

iii. “Against a protected characteristic” - The current phrasing “against a 
protected characteristic” contained in all new aggravated offences may be 
considered to be inconsistent with the wording in Head 3 (creating the 
offence of incitement to hatred), which reads: 

 
“… hatred against another person or group of people due to their real or 
perceived association with a protected characteristic.” 
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It is vital that aggravated offences include offences motivated by prejudice (or 
whatever wording and test is in the final Act) because of either actual or 
perceived membership or association with a protected characteristic. The 
Coalition is concerned as to whether the wording ‘against a particular 
characteristic’ currently in the Bill will be interpreted in the same manner. 
 
We call for consistency in approach to protected characteristics and 
encourage clarity in ensuring prejudice on the basis of both actual and 
perceived membership or association with a protected characteristic is 
included in aggravated offences.  
 
We note that individuals and groups may be targeted based on multiple 
protected characteristics. The legislation should ensure that prosecutors can 
identify more than one protected characteristic when seeking a conviction. 
Intersectionality should also be taken into account in accompanying 
guidelines for all stakeholders involved in hate crime cases (including 
prosecutors and gardaí) and an intersectional approach should be adopted at 
every opportunity, including reporting.  

 
iv. Alternative verdict 

We welcome the provision for an alternative verdict, which ensures that 
prosecutors may choose to prosecute a suspect on the basis of the ordinary 
form of the offence if the aggravation aspect of the offence has not been 
proven.  

 
36. As addressed further below, Head 8 (Determining whether an offence was motivated 

by prejudice) provides that “in determining motivation by prejudice for the purposes 
of this Act, it shall not be necessary to show that prejudice was the only, or the 
principal motivation for the offence.” This provision ensures that the motivation of 
prejudice does not have to be the sole motivation of the offender. The Coalition 
welcomes this provision. However, we consider that in terms of structure, this 
provision is buried under Head 8. In order to ensure clarity in the interpretation of 
each aggravated offence, we suggest adding “motivated in whole or in part by 
prejudice” into the wording of each aggravated offence. 
 

37. Alternatively, this point could be included in a separate Head of Bill, rather than 
combined with other points.  

 
 
Head 7 – General provision where a scheduled offence is aggravated by prejudice  
 

38. Head 7 provides:  
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In a prosecution for any offence listed in Schedule 1 of this Act, the court shall, in 
determining the appropriate sentence, take account of evidence presented to the 
court during the trial which may indicate to the court that the motive of the 
perpetrator in committing the offence consisted in whole or in part of prejudice on 
the part of the perpetrator against a protected characteristic within the meaning of 
this Act.  
 
Where the court determines in accordance with this provision that the perpetrator 
was so motivated, the court shall treat this as an aggravating factor in determining 
the appropriate sentence, and the fact that the offence concerned was thus 
aggravated by prejudice shall be reflected clearly in the record of the proceedings. 
 

39. The Coalition welcomes the creation of a general provision on enhanced sentencing 
for other offences where bias motive is present. We welcome the provision that in 
order for a prejudice motive to constitute an aggravating factor it does not have to 
be the sole factor: “the motive of the perpetrator in committing the offence consisted 
in whole or in part of prejudice”. 
 

40.  We note that Head 7 refers to a Schedule 1 which will contain the offences where 
bias motive can be considered an aggravating factor in sentencing. Schedule 1 is not 
published, as far as we are aware, and it is therefore impossible to comment on the 
inclusion or exclusion of offences.  
 

41. We would, however, again call on government to ensure that the rationale for 
including or excluding offences in Schedule 1 is made clear. We would also question 
whether the option of considering bias motive as an aggravating factor for all 
offences should be available.  
 

42. The Coalition notes that the wording of Head 7 may cause confusion in terms of what 
standard of proof is required for evidence “presented to the court” to be taken into 
account in sentencing. We consider that any evidence to be taken into account of a 
bias motive should meet ordinary criminal standards and be proved beyond 
reasonable doubt.  

 
43. Head 7 also provides that “where the court determines in accordance with this 

provision that the perpetrator was so motivated […] the fact that the offence 
concerned was thus aggravated by prejudice shall be reflected clearly in the record 
of the proceedings”. The Coalition would welcome clarification as to how this motive 
can be reflected in the record of proceedings, especially at the District Court level, 
where no official record is made of Court proceedings. We would also question the 
fairness of such motive going on an offender’s record in any circumstance where the 
evidence of bias motive has not been proven beyond reasonable doubt.  

 
Head 8 – Determining whether an offence was motivated by prejudice  
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44. The Coalition notes that it is very unusual to include bias indicators in legislation, as 
these are usually used as an investigation tool18. Individuals, groups and communities 
experience hate crime in different ways (see Annex 1), and this should be taken into 
account when outlining bias indicators. Different bias indicators might be more 
appropriate for different groups and they may change over time. Thus including a list 
of indicators in legislation may not be appropriate. We suggest that a list of bias 
indicators would be more appropriate in separate guidance or policy documents that 
can assist gardai and prosecutors but will not limit them.  
 

45. We welcome the provision that clarifies that “in determining motivation by prejudice 
for the purposes of this Act, it shall not be necessary to show that prejudice was the 
only, or the principal motivation for the offence.” However, as noted above for the 
purposes of clarity, we consider that this provision should either be included in each 
amendment creating each aggravated offence or in a separate Head.  

 
 
Head 9 – Denial or gross trivialisation of crimes of genocide  
 

46. Head 9 provides:  
 

A person commits an offence who publicly condones, denies or grossly trivialises any 
act falling within the definition of a “genocide” in Article II of the United Nations 
Convention on the Prevention and Punishment of the Crime of Genocide (the 
Genocide Convention).  
 
A person guilty of an offence under this section shall be liable on summary conviction 
to a [Class C fine] or imprisonment for a term not exceeding twelve months, or both. 

 
47. This provision introduces a new offence of denial or gross trivialisation of crimes of 

genocide. The note provided in the General Scheme for Head 9 states that “the 
requirement to make genocide denial a criminal offence is a requirement under EU 
Council framework decision 2008/913/JHA on combating certain forms and 
expressions of racism and xenophobia by means of criminal law”19. However, the 
provision aimed at transposing the decision is not in line with the EU Framework 
which requires Member States to take measures to ensure the following conduct is 
punishable:  
 

 
18 OSCE, Using Bias Indicators: A Practical Tool for Police, 2019. Available at: 
https://www.osce.org/files/f/documents/8/9/419897_0.pdf.   
19 Available at: https://eur-lex.europa.eu/legal-content/EN/TXT/PDF/?uri=CELEX:32008F0913&from=en.  

https://www.osce.org/files/f/documents/8/9/419897_0.pdf
https://eur-lex.europa.eu/legal-content/EN/TXT/PDF/?uri=CELEX:32008F0913&from=en
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“publicly condoning, denying or grossly trivialising crimes of genocide, crimes against 
humanity and war crimes as defined in Articles 6, 7 and 8 of the Statute of the Inter-
national Criminal Court, directed against a group of persons or a member of such a 
group defined by reference to race, colour, religion, descent or national or ethnic 
origin when the conduct is carried out in a manner likely to incite to violence or hatred 
against such a group or a member of such a group;”  
 
The key element of incitement to violence or hatred against a member of a protected 
group or a group is not present in this provision, substantially changing the nature of 
the offence. We also note that the act of “condoning” was not included, and no 
reference to the Statute of the ICC was included.  

 
48. We note that in its last country-specific report on Ireland, ECRI recommends that Irish 

criminal law is amended to include the offences of “public denial, trivialisation, 
justification or condoning of crimes of genocide, crimes against humanity or war 
crimes”20. However, given concerns that these offences may be overly broad in light 
of the need to protect freedom of expression and the disparate approach across 
different jurisdictions, the Coalition recommends that the Irish legislation should 
reflect the requirements of the EU Framework, thus in fact expanding the offence of 
incitement to hatred, rather than creating separate offences.   
 

49. In any event, the legislation does not address crimes against humanity and war crimes 
but genocide only, while both ECRI and the EU Council Framework Decision cover 
the three.  We call for the inclusion of war crimes and crimes against humanity.  
 

50. The definition of “gross trivialisation” should be clarified.  
 

51. In light of the nature of the offence, if amended in line with the above, the Coalition 
suggests moving this Head under Part 1 – Incitement to hatred.  

 
 
Head 10 Repeal  
 

52. The Coalition has no comment.  
 
Head 11 Consequential Amendments to other Acts  
 

53. The Coalition has no comment.  
 

 
20 ECRI, ECRI report on Ireland (fifth monitoring cycle), adopted on 2 April 2019, published on 4 June 2019, p. 
12. Available at: https://rm.coe.int/fifth-report-on-ireland/168094c575.  

https://rm.coe.int/fifth-report-on-ireland/168094c575
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Annex 1 – The impact of hate crime and extreme hate speech on 
different groups and communities and the importance of hate crime 

legislation for the stakeholders represented by the different members 
of the Coalition 

 
 

➢ European Centre for the Study of Hate, University of Limerick: Hate crime produces 
both direct and indirect victims; its impacts are felt by the communities who share 
the identity for which the victim was targeted. There is a cost to the national 
community also, where hate crimes erode social cohesion and prevent the full and 
equal participation of all members of society. The introduction of hate crime 
legislation is important for ensuring consistency in the recognition and treatment of 
the hate element of crimes, victims and offenders. 
 

➢ Irish Network Against Racism (INAR): INAR's iReport system has logged thousands of 
hate crimes and hate incidents, and their impacts, since 2013. Our data consistently 
shows that hate crimes can have devastating physical, financial and psychological 
impacts on the private, family, social, educational and professional lives of minorities 
and their families and communities. Hate crimes hurt more than their 'ordinary' 
corollary; they can ruin lives and tear communities apart. 

 
➢ Nasc - the Migrant and Refugee Rights Centre: We are actively engaged in anti-

racism work and provide support to people who have experienced racially motivated 
hate crime or hate incidents. Through our work, we have seen how these incidents 
can shatter people’s sense of safety, identity and belonging in Ireland. 

 
➢ Inclusion Ireland: People with intellectual disabilities, particularly those in 

congregated settings, are more likely to experience abuse, violence and neglect 
because they are often isolated, in vulnerable situations and without the possibility 
to report hate crime or incidents. These forms of violence can particularly impact on 
their well-being: trauma, depression, violent behaviours. It would often lead to more 
isolation and overprotection which is an added punishment for the victims. The 
introduction of hate crime legislation will enable a more systematic protection of 
minorities who are more at risk than others. 

 
➢ National Youth Council of Ireland (NYCI): Through our Equality and Intercultural 

Programme we work to prevent hate crime and hate speech through our training 
programme on transformative practice, diversity awareness, racial justice, and 
intercultural youth work. However, the impact of hate crime on young people from 
minority identities is deeply felt. They describe experiencing personal attacks on 
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themselves, their families, and on members of their communities resulting in 
responses ranging from serious mental well-being concerns to living with 
hypervigilance, anxiety, anger, despair and it often impacts on their self-exclusion 
from social opportunities.  

 
➢ Doras:  We provides support to more than 1,200 people each year, including people 

who have experienced racism and hate crime. The people we support have 
experienced physical and mental health difficulties, loss of employment, breakdown 
of relationships and increased social isolation as a consequence of experiencing 
racially motivated hate crimes. 

 
➢ Pavee Point Traveller and Roma Centre: as minority ethnic groups, Travellers and 

Roma experience persistent racism and discrimination, in intersection with 
discrimination on the basis of gender and other equality grounds. Due to this 
widespread racism and discrimination, both Roma and Travellers are subjected to 
hate crime and hate speech on a daily basis by private and public actors. In 2020, the 
EU Fundamental Rights Agency (FRA) found that among all surveyed Traveller and 
Roma groups, Irish Travellers (52%) have the third highest rate of hate-motivated 
harassment (such as offensive comments on the street or online). Pavee Point believes 
that the new legislation must be one tool within a wider, holistic approach to tackling 
institutional and structural racism and other prejudices within Irish society. 

 
➢ BeLonG To Youth Services: central to our theory of change is the belief that systemic 

problems and underlying causes such as societal attitudes result in the challenges 
LGBTI+ young people face. We deal with the effects of these challenges through our 
support services, and are dedicated to solving the root causes of these challenges 
through training and education. However, through our youth work, our advocacy and 
our research we have witnessed a rise in both physical and verbal hate towards 
members of the LGBTI+ community, often with those who are the most vulnerable 
being the most privy to victimisation. 
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Introduction 

The National Youth Council of Ireland (NYCI) is a national organisation which represents and 

supports community, voluntary and not for profit youth organisations in Ireland. Founded in 1967, 

we currently have 56 member organisations (www.youth.ie/members) which represent the scope, 

scale and diversity of the youth work sector. Our member organisations work with approximately 

380,000 young people aged 10 to 24 years in every community in Ireland with the support of 40,000 

volunteers and 1,400 paid staff. NYCI’s role is recognised in legislation (Youth Work Act) and is 

represented on the National Economic and Social Council and other national structures. 

NYCI offers a variety of programmes and supports to the youth sector through our: 

• Equality and Intercultural Programme, 

• National Youth Health Programme, 

• National Youth Arts Programme, 

• International and Young Voices Programme, 

• Development Education and Global Youth Work Programme, 

• YouthPact: Cross-border/Cooperation Ireland Initiative, 

• Child Protection Programme, 

• STEAM in Youth Work Programme, 

• Skills Summary Programme, 

• Youth Policy, Advocacy, Research, Media, and Communications. 

 

NYCI believes that a fair and just society is one where young people are valued; where there is a 

commitment to justice; a belief in the interdependence of lives and a sense of solidarity that comes 

from people acting together. 

 

The National Youth Council of Ireland welcomes the development of the Criminal Justice (Hate 

Crime) Bill 2021. We make this submission focusing on youth-specific issues. It is informed by our 

ongoing work with minority and marginalised young people, drawing on our frequent youth 

consultations, ongoing engagement with our members and the wider youth sector. 

 

 

 

 

 

http://www.youth.ie/members
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Premise 

In leading up to writing this submission we have collaborated as members of the Coalition Against 

Hate Crime Ireland and many of our recommendations are in line with the Coalition. Where we have 

particular concerns that may differ with some of the members of the Coalition we have highlighted 

these.  

 

NYCI is not a legal expert and is offering its recommendations as concerns/comments that we put 

forward as points we would like to have considered in the redrafting of the Bill.   

 

The prevention and reduction of incidences of hate crime and incitement to hatred requires a multi-

faceted approach. The enactment of legislation to counter the prevalence of hate crime and 

incitement to hatred is as an essential tool in this regard and requires enforcement to ensure 

effectiveness. It must send a clear message both to those who are the perpetrators of hate and 

those who need, and have the right, to feel safe, especially young people who are deeply affected 

not just by hate crime and hate speech they may experience themselves but by the hate crime and 

hate speech experienced within their identity groups. It affects their mental well-being, they become 

hypervigilant, many respond by excluding themselves from normal social and youth activities, others 

report responding in ways that can be harmful, such as engaging in risky behaviour, substance 

misuse and self-harm. Young people report a sense of alienation and exclusion. It impacts on their 

mental health and their ability to cope and to build resilience. An effective Criminal Justice (Hate 

Crime) Bill 2021 will send them a strong message that the Government and justice system hears and 

responds to their needs.  

  

Hate crime and hate speech exist because of structural, institutional, and historical injustices that 

are based on ideologies of dominance and superiority. It is not just an individualised experience but 

one that affects whole communities. We believe that a focus on the root causes of hate is necessary 

to bring about real change. Working to affect change across the youth work sector is the key aim of 

the NYCI Equality and Intercultural Programme. In particular through our work on Transformative 

Practice. See Transforming Hate in Youth Work Settings - National Youth Council of Ireland. We do 

this with limited resources. We recommend that the Bill is introduced alongside increased support 

for civil society initiatives to tackle hate with the recognition that the Bill is just one small tool in 

the fight against hate.  

 

Hate crime and hate speech impacts groups across a range of ages and life circumstance and all must 

be afforded equal protection and support in the Criminal Justice (Hate Crime) Bill 2021. NYCI 

recommends that it include all residents in Ireland, including those temporarily residing in Ireland, 

migrant workers whether documented or undocumented, and all those in the international 

protection system.  

 

https://www.youth.ie/articles/transforming-hate-in-youth-work-settings/
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In particular, NYCI recommends that the age of a victim of hate crime and hate speech is taken 

into account in sentencing, recognising that the impact and harm of hate crime and hate speech 

on minors can be greater.  

 

In addition, NYCI recommends that if the person causing an offence is a minor this should be taken 

into account and youth justice mechanisms could be applied in sentencing1. 

 

NYCI takes a particular position that is not included in the collective Coalition Against Hate Crime 

Ireland submission on the issue of proving motivation. NYCI recommend that a demonstration of 

hostility test at the time of the offence also be included. We argue that a motivation test is too 

difficult to prove, despite the number of indicators provided for, and to ensure the effectiveness 

of this legislation it is necessary to allow a demonstration of hostility test to deem it to be a hate 

crime.  

• It can place hostility beyond reasonable doubt in highlighting the context of the offending 

behavior 

• When an offender uses hateful language to diminish a victim it becomes an integral part of 

conduct, not a by-product 

• Offenders know that hateful language add ‘insult to injury’ and is so doing demean the 

victim’s identity  

• We also note that the demonstration of hostility at the time of the crime has a deep and 

harmful impact on the victim and their identity group and this impact needs to be taken 

into account.  

  

Demographics and statistics for the Republic of Ireland 

Of the national population of young people at least 62.7% come from backgrounds who experience 

hate crime and hate speech2 

• 1.2% are Travellers, 

• 2.9% are Black or Black-Irish, 

• 2.6% are Asian or Asian-Irish. 

• 10% will have a disability 

• 11-14% will be LGBTI+ 

• An additional 35% approximately will be female 

Figures for young people from Arab, Muslim or other minority religious backgrounds who also 

experience hate are not included in these figures.  

 
1 gov.ie - Youth Justice Strategy 2021 - 2027 (www.gov.ie) 
2 CSO 2017a: EYO29; Chapter-3-Working-with-LGBTI-Young-People.pdf (youth.ie)): 

https://www.gov.ie/en/publication/3670e-youth-justice-strategy-2021-2027/
https://www.youth.ie/wp-content/uploads/2019/05/Chapter-3-Working-with-LGBTI-Young-People.pdf
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Our submission addresses key questions and concerns raised on reading the draft Bill. We address 

the issue from young people’s perspective. 

 

What is the youth work sector?  

Youth work was given formal statutory recognition in the Youth Work Act 2001 - National Youth 

Council of Ireland, which defines youth work as: 

“A planned programme of education designed for the purpose of aiding and enhancing the 

 personal and social development of young people through their voluntary involvement, and 

 which is complementary to their formal, academic or vocational education and training and 

 provided primarily by voluntary youth work organisations.” 

The youth work community in Ireland includes young people, youth workers and youth leaders, 

youth work managers, youth organisations, volunteers, trainers, researchers, educators of youth 

workers, Education Training Board Youth Work Officers, further education and Third Level 

institutions, Youth Justice, boards of management, local communities, National Agencies for 

Erasmus+ Youth and the European Solidarity Corps, youth work partners, funders, and policy makers 

at all levels of governance. 

The youth work sector also interfaces with Children and Young People’s Services Committees, Family 

Resource Centres, and social inclusion officers in local government structures including Partnerships.  

 

 

NYCI’s Key Recommendations 

Recommendation 1: we recommend that the Bill is introduced alongside increased support for 

civil society initiatives to tackle hate with the recognition that the Bill is just one small tool in the 

fight against hate. These initiatives should include a national action plan against hate speech and 

hate crime, in particular in online spaces, awareness campaigns, education and training for public 

sector actors, including the Gardai and the DPP. These initiatives should be designed as instruments 

to tackle all forms of hate speech, including those which do not reach the threshold of criminality. 

 

Recommendation 2: NYCI recommends that the legislation be applicable for all residents in 

Ireland, including those temporarily residing in Ireland, migrant workers whether documented or 

undocumented, and all those in the international protection system. Therefore, proper 

implementation measures to ensure this legislation is effective must be in place. This includes 

ensuring there is a proper firewall for individuals reporting to Gardai, for example deportation 

measures could be put on hold during an investigation.  

 

Recommendation 3: NYCI recommends that the age of a victim of hate crime and hate speech is 

taken into account in sentencing, recognising that the impact of hate crime and hate speech on 

minors can be greater.  

https://www.youth.ie/articles/youth-work-act-2001/
https://www.youth.ie/articles/youth-work-act-2001/
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Recommendation 4: It is vital to recognise that some of the groups that experience hate crime are 

also subject to over policing. Care must be taken in drafting the Bill to ensure that the groups this 

law is designed to protect should not be disproportionately targeted as suspects. We also underline 

the importance of ensuring that it is open to prosecutors to pursue an intersectional approach 

where individuals are targeted because of more than one protected characteristic. 

 

Recommendation 5: The government must invest in the design and delivery of a public awareness 

campaign to garner support from the public about hate crime and the new legislation. 

 

Recommendation 6: NYCI welcomed the government consultation in 2019 on hate speech and the 

resulting report published in September 2019.  This consultation however did not specifically 

address hate crime and the hate speech consultation documents contained an explicit commitment 

to carry out a specific separate consultation on hate crime, which never happened3. Hate crime and 

hate speech are two distinct problems and the legal and policy response should reflect this 

difference. NYCI consider that incitement to hatred and hate crime should be legislated for in two 

separate pieces of legislation, though we recognise that the same protected groups may be subject 

to both categories of offence. 

 

Recommendation 7: the following principles should underpin this legislation:   

1. Provisions must be drafted in a clear and precise manner to ensure that all legal persons 

understand where the threshold is between criminal and non-criminal speech and 

behaviour.  

2. Government must provide a clear rationale and decision-making framework for the inclusion 

and exclusion of groups included under ‘protected characteristics’. 

a. We note that the current list does not match the grounds for discrimination under 

Irish Equality Legislation, or include socio-economic status, sex characteristics or 

refugee status 

3. This legislation should be consistent with other relevant national and European legislation 

including the proposed Digital Services Act4 and the Online Safety and Media Regulation Bill5 

all of which should be compliant with human rights law; as well as the Victims’ Rights 

Directive6 

4. The law must not disproportionately interfere with other rights such as the right to freedom 

of expression, fair trial and procedural rights. 

5. The law should include a requirement for a comprehensive review of the legislation, such as 

within 3 years.  

 
3 Review of the Prohibition to Incitement to Hatred Act 1989 Public Consultation, October 2019. Available at: 
http://www.justice.ie/en/JELR/A_Review_of_the_Prohibition_of_Incitement_to_Hatred_Act_1989.pdf/Files/A
_Review_of_the_Prohibition_of_Incitement_to_Hatred_Act_1989.pdf.   
4 Available at: https://digital-strategy.ec.europa.eu/en/policies/digital-services-act-package.  
5 Available at: https://www.gov.ie/en/publication/d8e4c-online-safety-and-media-regulation-bill/.  
6 Available at: https://eur-lex.europa.eu/legal-content/EN/TXT/?qid=1421925131614&uri=CELEX:32012L0029.  

http://www.justice.ie/en/JELR/A_Review_of_the_Prohibition_of_Incitement_to_Hatred_Act_1989.pdf/Files/A_Review_of_the_Prohibition_of_Incitement_to_Hatred_Act_1989.pdf
http://www.justice.ie/en/JELR/A_Review_of_the_Prohibition_of_Incitement_to_Hatred_Act_1989.pdf/Files/A_Review_of_the_Prohibition_of_Incitement_to_Hatred_Act_1989.pdf
https://digital-strategy.ec.europa.eu/en/policies/digital-services-act-package
https://www.gov.ie/en/publication/d8e4c-online-safety-and-media-regulation-bill/
https://eur-lex.europa.eu/legal-content/EN/TXT/?qid=1421925131614&uri=CELEX:32012L0029
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Recommendation 8: The Criminal Justice (Hate Crime) Bill performs two functions. First, it reforms 

the existing law on incitement to hatred. Second, it creates new categories of offences that can be 

considered hate crimes as well as a general provision on aggravated sentencing. NYCI considers that 

it would be better from a clarity perspective if these distinct types of offences were clearly 

separated. If they remain in the same Bill, the distinction between the types of offences should be 

clarified in the Bill itself and the Title of the Bill should reflect both of these functions by including 

reference to incitement to hatred.   

 

Recommendation 9: On Head 2 - Currently the draft legislation does not comply with the 

international standards on the definition of hate. 7 8 NYCI considers that the definition of hatred in 

this legislation should meet international standards, including as outlined by the European 

Commission against Racism and Intolerance (ECRI)9 and by the UN Special Rapporteur on the 

promotion and protection of the right to freedom of opinion and expression10.  

 

Recommendation 10: On Head 3 (Incitement to Hatred) - International standards are clear that 

only extreme forms of hate speech can be criminalised. The offence of incitement to hatred can be 

considered an extreme form of speech where the definition is sufficiently narrow, clear and precise. 

However: 

1. It is not clear what precise type of speech this offence is criminalising, given that there is no 

definition of harm or unlawful discrimination. ECRI has made clear that in order to reach the 

threshold of criminality, hate speech must be “intended or can reasonably be expected to 

incite acts of violence, intimidation, hostility or discrimination” and be in a public context11.  

2. Any offence criminalising speech must reach a sufficient threshold, in line with international 

human rights principles on freedom of expression. The wording must be clear and precise so 

that individuals can reasonably foresee what behaviour now constitutes a criminal offence. 

Precision and clarity are vital to ensure the law is operable.  

3. We note the additions of ‘recklessness’ that broadens the test of intention beyond the 

Prohibition on Incitement to Hatred Act 1989. We welcome this wording. 

4. We recommend greater clarity and precision on regulations for publication of online content 

and that it is consistent with other national and European legislation seeking to regulate 

online content. 

5. NYCI notes that defences in the Prohibition on Incitement to Hatred Act 1989 were more 

restrictive. We call on Government to ensure that the defences provided for in this 

 
7 ECRI, ECRI General Policy Recommendation No. 15 on Combating Hate Speech, adopted on 8 
December 2015. Available at: https://rm.coe.int/ecri-general-policy-recommendation-no-15-on-combating-
hate-speech/16808b5b01.  
8 A/67/357. Available at:  https://documents-dds-
ny.un.org/doc/UNDOC/GEN/N12/501/25/PDF/N1250125.pdf?OpenElement.   
9 ECRI, ECRI General Policy Recommendation No. 15 on Combating Hate Speech, adopted on 8 
December 2015. Available at: https://rm.coe.int/ecri-general-policy-recommendation-no-15-on-combating-
hate-speech/16808b5b01.  
10 A/67/357. Available at:  https://documents-dds-
ny.un.org/doc/UNDOC/GEN/N12/501/25/PDF/N1250125.pdf?OpenElement.   
11 ECRI, ECRI General Policy Recommendation No. 15 on Combating Hate Speech, adopted on 8 
December 2015, para 173.  Available at: https://rm.coe.int/ecri-general-policy-recommendation-no-15-on-
combating-hate-speech/16808b5b01. 

https://rm.coe.int/ecri-general-policy-recommendation-no-15-on-combating-hate-speech/16808b5b01
https://rm.coe.int/ecri-general-policy-recommendation-no-15-on-combating-hate-speech/16808b5b01
https://documents-dds-ny.un.org/doc/UNDOC/GEN/N12/501/25/PDF/N1250125.pdf?OpenElement
https://documents-dds-ny.un.org/doc/UNDOC/GEN/N12/501/25/PDF/N1250125.pdf?OpenElement
https://rm.coe.int/ecri-general-policy-recommendation-no-15-on-combating-hate-speech/16808b5b01
https://rm.coe.int/ecri-general-policy-recommendation-no-15-on-combating-hate-speech/16808b5b01
https://documents-dds-ny.un.org/doc/UNDOC/GEN/N12/501/25/PDF/N1250125.pdf?OpenElement
https://documents-dds-ny.un.org/doc/UNDOC/GEN/N12/501/25/PDF/N1250125.pdf?OpenElement
https://rm.coe.int/ecri-general-policy-recommendation-no-15-on-combating-hate-speech/16808b5b01
https://rm.coe.int/ecri-general-policy-recommendation-no-15-on-combating-hate-speech/16808b5b01


   
 

7 
 

legislation are not so overly broad as to permit dissemination of incitement to hatred in 

inappropriate circumstances.  NYCI considers the legislature should revisit the references to: 

• Political discourse, noting that often anti-Traveller and anti-Roma incitement to 

hatred happens in the political sphere; 

• Academic discourse, noting that migrants have often been the subject of incitement 

to hatred masked as academic discussion; 

• Clarity around what “genuine” means, noting that this appears to be a highly 

subjective term, especially in relation to artistic contributions. 

• “material which has a certificate from the authorising body, in the case of a film or 

book”, noting that there is currently no authorising body for books in Ireland and the 

body for film authorisation is concerned with appropriate age categories.  

• “other lawful purpose” seems vague given that “law enforcement or the 

investigation or prosecution of an offence under this Act” is far more precise, and 

arguably more comprehensive. 

6. NYCI urges government to ensure that this legislation synergises with and/or complements 

other legislation seeking to regulate online content.  An individual suspect’s right to 

presumption of innocence and the ordinary burden of proof in criminal matters (beyond 

reasonable doubt) should be protected. 

7. NYCI welcomes the provision that: 

 (7) A person may be found guilty of an offence under this section irrespective of;  

(a) whether or not the communication the subject of the offence was successful in inciting 

any other person to hatred, and, 

(b) whether or not any actual instance of harm or unlawful discrimination is shown to have 

occurred, or to have been likely to occur, as a result. 

 

Recommendation 11: On Hate Crime (Heads 4-6) NYCI welcomes the creation of new aggravated 

forms of existing offences, as these recognise the additional harm caused by the “hate” element of 

the crime. As highlighted by OSCE, part of the importance of hate crime legislation is the symbolic 

value – for victims and society at large - of labelling the offence, and explicitly condemning the bias 

motive. In addition, with aggravated offences patterns relating to the commission of such crimes 

have greater visibility and data on hate crime is easier to collect, which can then better inform the 

legal and policy responses required to combat such crimes12. 

1. NYCI notes that in the list of aggravated offences a number of crimes such as sexual crimes 

have been excluded.  We call on government to clarify the criteria used to include or 

exclude offences in the list of aggravated offences. We note that a consultation on what 

type of hate crime is experienced in Ireland would have assisted with a more transparent 

process of determination. We note that the type of crime committed against different 

groups and communities can vary significantly and these need to be taken into account in 

developing a list of aggravated offences. 

 
12 OSCE – Hate Crime Laws: A Practical Guide, p. 35. Available at: 
www.osce.org/files/f/documents/3/e/36426.pdf.   

http://www.osce.org/files/f/documents/3/e/36426.pdf
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Recommendation 12: On Hate Crime sentencing - We note the outstanding need for sentencing 

principles and sentencing guidelines, as required under the Judicial Council Act 201913, to ensure 

transparency and proportionality. NYCI recommends the use of community sentencing where 

appropriate, to include recourse to Transformative Practice, and the option of Restorative Justice, 

in line with the Criminal Justice (Victims of Crime) Act 201714 and recourse to Youth Justice 

mechanisms when the offence is committed by a minor15. This point applies equally to Head 7. 

 

Recommendation 13: On Hate Crime (Heads 4-6)   The elements of each new aggravated offence 

created by this Bill (Head 4 to 6) need attention: 

i.  “Aggravated by prejudice”  

NYCI notes that hate crime legislation in other jurisdictions tend to use more than 

one term when referring to bias motivation and the use of the sole term “prejudice” 

is unusual. In order to expand the scope, and therefore effectiveness from a 

conviction perspective, the legislation could be amended to include the terms ‘bias’ 

and ‘hostility’ in addition to ‘prejudice’ as motivation for an aggravated offence.  It is 

vital that the legal test is clear and consistent both internally within the Bill, and in 

line with international recommendations.   

 

ii. “Motivated by prejudice” -  

NYCI considers that more research and a wide consultation should have taken place 

on hate crime in Ireland in order to inform the legal test. NYCI considers that the 

choice of legal test should be informed and based on an evaluation of the 

implications for all stakeholders involved, including victims, affected communities, 

offenders and society as a whole. This choice should also be informed by what 

government considers to be effective legislation.  

NYCI calls for a clearer explanation of why the motivation test has been chosen by 

government and what factors and values, relevant to the Irish context, have 

underpinned that choice.  

NYCI recommend that a demonstration of hostility test at the time of the offence 

also be included. We argue that a motivation test is too difficult to prove, despite 

the number of indicators provided for, and to ensure the effectiveness of this 

legislation it is necessary to allow a demonstration of hostility test to deem it to be 

a hate crime. We also note that the demonstration of hostility at the time of the 

crime has a deep and harmful impact on the victim and their identity group and 

this impact needs to be considered. 

 

iii.     “Against a protected characteristic” - The current phrasing “against a protected 

characteristic” contained in all new aggravated offences may be considered to be 

inconsistent with the wording in Head 3 creating the offence of incitement to 

hatred), which reads: 

 
13 Available at: http://www.irishstatutebook.ie/eli/2019/act/33/enacted/en/html.  
14 Available at: http://www.irishstatutebook.ie/eli/2017/act/28/enacted/en/html.  
15 gov.ie - Youth Justice Strategy 2021 - 2027 (www.gov.ie) 

http://www.irishstatutebook.ie/eli/2019/act/33/enacted/en/html
http://www.irishstatutebook.ie/eli/2017/act/28/enacted/en/html
https://www.gov.ie/en/publication/3670e-youth-justice-strategy-2021-2027/
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“… hatred against another person or group of people due to their real or perceived 

association with a protected characteristic.” 

 

 It is vital that aggravated offences include offences motivated by prejudice (or 

whatever wording and test is in the final Act) because of actual or perceived 

membership or association with a protected characteristic. The wording ‘against a 

particular characteristic’ currently in the Bill may not be interpreted in the same 

manner.  

 

NYCI calls for consistency in approach to protected characteristic and encourage 

clarity in ensuring prejudice on the basis of both actual and perceived membership 

or association with a protected characteristic is included in aggravated offences.  

 

We note that individuals and groups may be targeted based on multiple protected 

characteristics. The legislation should ensure that prosecutors can identify more 

than one protected characteristic when seeking a conviction. Intersectionality should 

also be taken into account in accompanying guidelines for all stakeholders involved 

in hate crime cases (including prosecutors and gardai) and an intersectional 

approach should be adopted at every opportunity, including reporting.  

 

iii.  “Alternative verdict” 

We welcome the provision for an alternative verdict, which ensures that prosecutors 

may choose to prosecute a suspect on the basis of the ordinary form of the offence if 

the aggravation aspect of the offence has not been proven. 

 

Recommendation 14:  Head 8 (Determining whether an offence was motivated by 

prejudice) provides that “in determining motivation by prejudice for the purposes of this Act, it shall 

not be necessary to show that prejudice was the only, or the principal motivation for the offence.” 

This provision ensures that the motivation of prejudice does not have to be the sole motivation of 

the offender. NYCI welcomes this provision. However, we consider that in terms of structure, this 

provision is somewhat buried under Head 8. We consider that in order to ensure clarity in the 

interpretation of each aggravated offence, we suggest adding “motivated in whole or in part by 

prejudice” into the wording of each aggravated offence. 

• Alternatively, this point could be included in a separate Head of Bill, rather than 

combined with other points. 

 

Recommendation 15:  On Hate Crime (Head 7) NYCI welcomes the creation of a general provision 

on enhanced sentencing for other offences where bias motive is present. We welcome the provision 

that in order for prejudice motive to constitute an aggravating factor it does not have to be the sole 

factor: “the motive of the perpetrator in committing the offence consisted in whole or in part of 

prejudice”. 

1. We note that Head 7 refers to a Schedule 1 which will contain the offences were bias 

motive can be considered an aggravating factor in sentencing. Schedule 1 is not publicly 



   
 

10 
 

available for review and therefore impossible to comment on the inclusion or exclusion of 

offences. We would, however, again call on government to ensure that the rationale for 

including or excluding offences in Schedule 1 is made clear. 

2. The Coalition notes that the wording of Head 7 may cause confusion in terms of what 

standard of proof is required for evidence “presented to the court” to be taken into account 

in sentencing. We consider that any evidence to be taken into account of a bias motive 

should meet   ordinary criminal standards and be proved beyond reasonable doubt.  

3. Head 7 also provides that “where the court determines in accordance with this provision 

that the perpetrator was so motivated […] the fact that the offence concerned was thus 

aggravated by prejudice shall be reflected clearly in the record of the proceedings”. NYCI is 

concerned how this motive can be reflected in the record of proceedings, especially at the 

District Court level, where no official record is made of Court proceedings. NYCI welcomes 

the recording of bias, hostility or prejudice going on an offender’s record when proven 

beyond reasonable doubt.  

4. NYCI would also consider that offenders should have the right for such record to be 

erased after 7 years, especially if they were minors at the time of the offence, if they have 

not perpetrated another hate crime, and they have shown remorse.  

  

Recommendation 16:  On Hate Crime (Head 8) NYCI notes that it is very unusual to include bias 

indicators in legislation, as these are usually used as an investigation tool16. Individuals, groups and 

communities experience hate crime in different ways, and this should be taken into account when 

outlining bias indicators. Different bias indicators might be more appropriate for different groups 

and they may change over time. Thus, including a list of indicators in legislation may not be 

appropriate.   We suggest that a list of bias indicators would be more appropriate in separate 

guidance or policy documents that can assist gardai and prosecutors but will not limit them.  

 

We welcome the provision that clarifies that “in determining motivation by prejudice for the 

purposes of this Act, it shall not be necessary to show that prejudice was the only, or the principal 

motivation for the offence.” As noted above however, for the purposes of clarity, we consider that 

this provision should either be included in each amendment creating each aggravated offences or in 

a separate Head.  

 

Recommendation 17:  On Hate Crime Head 9 - On denial or gross trivialisation of crimes of 

genocide.   

NYCI notes that this provision introduces a new offence of denial or gross trivialisation of crimes of 

genocide. The note provided in the General Scheme for Head 9 states that “the requirement to make 

genocide denial a criminal offence is a requirement under EU Council framework decision 

2008/913/JHA on combating certain forms and expressions of racism and xenophobia by means of 

criminal law”17. The provision aimed at transposing the decision however is not in line with the EU 

 
16 OSCE, Using Bias Indicators: A Practical Tool for Police, 2019. Available at: 
https://www.osce.org/files/f/documents/8/9/419897_0.pdf.   
17 Available at: https://eur-lex.europa.eu/legal-content/EN/TXT/PDF/?uri=CELEX:32008F0913&from=en.  

https://www.osce.org/files/f/documents/8/9/419897_0.pdf
https://eur-lex.europa.eu/legal-content/EN/TXT/PDF/?uri=CELEX:32008F0913&from=en
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Framework which requires Member States to take measures to ensure the following conduct is 

punishable:  

“publicly condoning, denying or grossly trivialising crimes of genocide, crimes against 

humanity and war crimes as defined in Articles 6, 7 and 8 of the Statute of the International 

Criminal Court, directed against a group of persons or a member of such a group defined by 

reference to race, colour, religion, descent or national or ethnic origin when the conduct is 

carried out in a manner likely to incite to violence or hatred against such a group or a 

member of such a group;” 18 

 

The key element of incitement to violence or hatred against a member of a protected group or a 

group is therefore not present in the General Scheme, substantially changing the nature of the 

offence. We also note that the act of “condoning” was not included, and no reference to the Statute 

of the ICC was included.  

We note that in its last country-specific report on Ireland, ECRI recommends that Irish criminal law is 

amended to include the offences of “public denial, trivialisation, justification or condoning of crimes 

of genocide, crimes against humanity or war crimes”19.  Given concerns that these offences may be 

overly broad in light of the need to protect freedom of expression and the disparate approach across 

different jurisdictions, the Coalition recommends that the Irish legislation should reflect the 

requirements of the EU Framework, thus in fact expanding the offence of incitement to hatred, 

rather than creating separate offences.   

In any event, the legislation does not address crimes against humanity and war crimes but genocide 

only, while both ECRI and the EU Council Framework Decision cover the three.   

1. NYCI calls for the inclusion of war crimes and crimes against humanity in the text. 

2. The definition of “gross trivialisation” should be clarified.  

3. In light of the nature of the offence, NYCI suggests moving this Head under Part 1 – 

Incitement to hatred. 

 

Conclusion 

Hate speech and hate crime and the rise of far-right is becoming more prevalent and is a threat to 

democracy, and our values of human rights, equality, solidarity, and sustainability. 

Growing social justice movements are seeking change. Informed and engaged young people are 

confronting injustice and demanding a better world. This draft legislation and the role it has in 

tackling hate speech and hate crime cannot be overstated.  

We welcome the opportunity to contribute to the legislative process and to continue to advocate to 

address hate crime in Ireland through our own work on Transformative Practice, by awareness 

raising and capacity building in the youth work sector.  

 
18 Available at: https://eur-lex.europa.eu/legal-content/EN/TXT/PDF/?uri=CELEX:32008F0913&from=en. 
19 ECRI, ECRI report on Ireland (fifth monitoring cycle), adopted on 2 April 2019, published on 4 June 2019, p. 
12. Available at: https://rm.coe.int/fifth-report-on-ireland/168094c575.  

https://eur-lex.europa.eu/legal-content/EN/TXT/PDF/?uri=CELEX:32008F0913&from=en
https://rm.coe.int/fifth-report-on-ireland/168094c575
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Submission in Relation to the General Scheme of the Criminal Justice (Hate 

Crime) Bill, 2021 

By Sinead Kane, BCL, LLM, PhD, Solicitor 

This submission addresses each head of the General Scheme of the Bill in sequential order, as 

requested. This submission is informed by my personal and professional background. I believe 

my knowledge and experience can add value.  

 

Regarding my personal experience.  

At times throughout my life I have been targeting because of being part of a minority group and 

so I feel compelled to submit my views. I was born with a disability namely visual impairment. 

I just have 5% vision and am registered as legally blind. In my family we are all visually 

impaired. At 4 years of age I started to learn about disability because I started asking questions 

about it. My parents taught me that having a disability was nothing to be embarrassed about or 

ashamed of and not to look at it negatively. With encouragement from my parents I accepted 

my disability. However, at 6 years of age I quickly realised the girls in my school saw my 

disability as a negative and in turn I got severely bullied which had a huge impact on my overall 

well-being. My time in primary and secondary school was not fun. I was made feel an outcast 

by most children, even the parents of the children would barely speak to me. I remember many 

days of being hit, kicked physically and verbally assaulted, all because of being different and 

having a disability. My story is not unique. I know of many people who have been targeted 

because of their disability.  

Since a young age, I have volunteered with many disability related charities – Irish Guide Dogs 

for the Blind, National Council for the Blind of Ireland, Childvision, Ablevision Ireland, 

Sightsavers Ireland, CASA and many more chairities. Hence, I have a good understanding of 

disability issues and peoples’ stories.  

What I have learnt from my many years of listening to the voices of people with disabilities is 

that hostility, prejudice and bias because of disability can happen anywhere. Mocked and 

abused by neighbours, friends, family, intimate partners, in the workplace, educational settings, 

on public transport, in the criminal justice and mental health system. Purposeful targeting of 

disability can happen anywhere. The impact of targeted violence and hostility is wide-ranging. 

In some instances, the experience can result in the victim’s death. Impact can also be long-

lasting, causing disabled people to restructure their lives to minimise risk by using strategies 

such as taking longer routes to avoid certain places and not leaving home at night, through to 

‘voluntarily’ leaving employment or school. Most commonly, coping mechanisms involve 

acceptance or avoidance strategies.  

 

 

 



 

 

 

Disabled people are also advised by those around them and by agencies they come into contact 

with to avoid putting themselves at risk. This wider conditioning means that actions are not 

taken to address disabled people’s access to justice. These acceptance/avoidance and coping 

strategies have significant implications for social inclusion and the life chances of disabled 

people. The impact of targeted violence and hostility is not confined merely to disabled people 

but can extend to family members of disabled people who can also be subjected to targeted 

violence and hostility. 

 

Regarding my professional experience.  

I am a qualified solicitor, albeit not practicing at the moment. Moreover, I am a certified 

mediator. I have two PhD’s – one academic and one honorary. My academic PhD related to a 

secondary school teacher duty of care inside and outside of school regarding bullying. I was 

awarded the honorary PhD in law from the National University of Ireland because of my 

activism in the community in the area of social justice, human rights and disability rights. I 

write on a quarterly basis for the Irish Criminal Law Journal on the area of evidence and 

procedure. I have been contributing to this journal since 2010. On a periodical basis I lecture 

for the UCC Adult Continuing Education Diploma - Education Diploma in Disability Studies 

and human rights. In the past, I also worked with the Law Reform Commission on their scoping 

paper regarding consensual sex between adults with learning disabilities and the law/human 

rights that surrounded same.  

 

Now that I have given a brief overview of my personal and professional experience – I now 

wish to give my comments to the heads of the bill.  

 

Comments regarding Heads of the Bill 

Head 1 – Preliminary and General  

I have no comments on Head 1 of the Bill.  

 

Head 2 – Interpretation  

I have some comments regarding the definition of hatred.  

1. In defining hatred I recommend inserting the words prejudice and bias.   

2. The use of the phrase “of a magnitude” in the definition of hatred requires a high 

threshold for something to be considered hatred. For people who don’t live with 

disabilities may not see something “of a magnitude” whereas to a disabled person it 

might be. I think the question here for the committee is how high you want to set the 

threshold when defining hatred.  

 

 



 

 

3. The definition refers to “unlawful discrimination”. If you use this term, you should 

define discrimination for the purposes of this Bill. I would recommend that the term 

unlawful discrimination be added to the list of defined terms. I would also recommend 

adding incitement, prejudice, and bias to the defined list of terms.  

4. In the list of defined terms I think hostility should be defined. In order to provide greater 

clarity in law, the words 'demonstrates hostility' must be interpreted to include, not only 

acts that are motivated by, or which are intended to express prejudice or hatred, but any 

conduct carried out during an offence where the offender is aware his behaviour is likely 

to be perceived by right-minded individuals as indicating hostility towards the victim's 

identity. A broad approach to conceptualizing hostility is justified based on the need for 

the state to expressly denounce all public displays of identity-based prejudice. In the 

absence of a precise legal definition of hostility, consideration should be given to 

ordinary dictionary definitions, which include ill-will, ill-feeling, spite, contempt, 

prejudice, unfriendliness, antagonism, resentment, and dislike. By not defining hostility, 

judges and juries are therefore left to discern the meaning of 'hostility' by drawing upon 

literal definitions of the word. It is likely that many fact finders will simply turn to 

colloquial understandings of what they think hostility means when determining an 

offender's guilt. The complex nature of hate crime and its seriousness requires guidance 

to be given to the key term ‘hostility.’  The term 'hostility', central to the hate crime 

provisions in England and Wales, offers a degree of flexibility in the law that is absent 

in most other jurisdictions. As a result, England and Wales prosecute more 'hate crimes' 

than any other country.  

5. Maybe in the definition section it might be worth thinking about whether to put in 

something regarding technology. While public displays of identity based prejudices are 

becoming less socially acceptable, the digital age has created new avenues through 

which various forms of hostility can be readily expressed. The anonymity offered by 

the internet enables many individuals to vocalise animosities that they might not 

otherwise have been expressed within a public setting.  

 

Head 3 – Incitement to Hatred 

The only comment I have to make is that I welcome the test of recklessness being used in the 

legislation which can deal with situations where an offender is reckless as to the likely impact 

of their behaviour in terms of incitement.  

Head 4 – Amendment of the Non-Fatal Offences Against the Person Act 1997 

I would recommend that the proposed wording for the aggravated versions of these offences be 

amended as follows: Assault aggravated by prejudice, hostility, detestation, ill-will or 

contempt.  

 



 

 

Head 5 – Amendment of the Criminal Damage Act 1991 

Similar to Head 4 I would recommend Head 5, to read Damaging property, aggravated by 

prejudice, hostility, detestation, ill-will or contempt. 

Head 6 – Amendment of the Criminal Justice (Public Order) Act 1994 

I would recommend the same as Head 4 and Head 5. I would recommend that the aggravated 

versions of these public order offences go beyond prejudice to also include hostility and 

possibly ill-will, contempt or detestation. 

Head 7 – General provision where a scheduled offence is aggravated by prejudice  

This is an important provision of the bill and I welcome its insertion. As with Heads 4 – 6 

above, I recommend that this also goes beyond aggravation by prejudice to also include hostility 

and possibly ill-will, contempt or detestation. 

Head 8 – Determining whether an offence was motivated by prejudice.  

This head of the bill is problematic because the proposed legal test of proof in the General 

Scheme of the Bill is to be a proof of motivation. The prosecution may find it very challenging 

to prosecute based on proof of motivation. A practical and effective solution to this difficulty 

would be to look at the hate crime law that exists in England and Wales. In England and Wales, 

the legal test of proof in hate crime law is a test based on a hostile motivation and/or a 

demonstration of hostility at the time of the offending. Demonstration of hostility involves a 

base criminal offence being committed and accompanied by actions such as hostile insults at 

the time of the offending.  

 

Some issues to consider in respect of Disability Hate Crime. 

Attitudes towards disablist hate crime will be shaped by our understanding of the concept of 

disability. Our understanding, responses, preventions, training and legislation will all depend 

on how disablist hate crime is defined and conceptualised. Official statistics on disability-

related hate crime are not available in most EU Member States. Hence, a provision to mandate 

recording and reporting of Hate Crime statistics would be helpful.  

 

Head 9 – denial or gross trivialisation of crimes of genocide.  

This is a welcome provision in the Bill.  

 

Head 10 – Repeal 

I have no comment regarding this Head of the Bill.  

 

 

 

 



 

 

 

Head 11 – Consequential Amendments to other Acts 

I have no comment regarding this Head of the Bill.  

 

Final Thoughts 

One key feature of disablist violence is that it is widely under-reported and under-recorded. 

Hate crime legislation, in collaboration with various other pieces of legislation, offers an 

important long-term role in shaping society's evolving attitudes towards disability, race, sexual 

orientation and other minority group character. Changes in attitude towards different groups of 

people will occur naturally over time through evolving and developing social values and 

cultural norms. Nonetheless, the power of the law as a mechanism through which societal 

attitudes towards 'difference' will be shaped should not be underestimated. Hate crime laws 

send a clear symbolic message to society that demonstrating racial, religious, sexual orientation, 

transgender and/or disability hostilities, during the commission of an offence, will not be 

tolerated by the state.  

 

A positive feature of the bill is that it provides one single statute on Hate Crime and Hate Speech 

in Ireland. This is to be welcomed and goes beyond England and Wales where there is a varied 

range of legal provisions. Given that many other countries have enacted hate crime legislation 

before Ireland, this provides an opportunity to learn from other jurisdictions which can help 

inform best practice and to avoid downsides. The proposal to also provide a general provision 

for crimes that are not specific hate aggravated offences but allows a court to consider whether 

hate as an aggravating factor in sentencing for these offences is welcomed. The proposal to 

include gender and gender identity within the list of protected characteristics is positive and 

goes beyond England and Wales protections. Other potential protected characteristics that could 

be considered include age, migrant status, sex worker status and subject to compatibility with 

Irish law a residual category of ‘other similar characteristic’ The proposal to introduce a test of 

recklessness into the incitement to Hatred provisions is a positive proposal which should 

enhance the ‘workability’ and effectiveness of the incitement aspects of the law. It should also 

contribute to a wider deterrence of hateful speech.  

A notable feature of the proposed bill is that the legal test of proof for Hate Crime Law in 

Ireland appears to be a proof of motivation. Motivation immediately raises the challenge of 

“getting into the mind” of the suspect. The Government recognises and acknowledges this is “a 

significant issue” and the “difficulty of proving the hate motive” (Department of Justice, Dec 

2020) and “clear measures will be needed to deal with this difficulty”.  

 

 

 

 



 

 

 

The Government goes on to state that “without these measures, it is unlikely that any new 

legislation to deal with Hate Crime would be successful” (Department of Justice, Dec 2020). 

The law is unlikely to be successful without measures to deal with this difficulty. 

 

Recommendations 

The following are the recommendations that I wish to make to the Oireachtas Justice Committee 

based on my personal and professional experience.  

1. To consider and to recommend an amendment to Head 8 of the General Scheme of the Bill to 

include a legal test of proof in hate crime cases based upon proof of motivation and/or 

demonstration of hostility or prejudice or contempt at or around the time of offending. 

Moreover, to recommend a further amendment to Head 8 of the General Scheme of the Bill to 

include a legal test of proof in disability hate crime cases based upon proof of motivation and/or 

demonstration of hostility or prejudice or contempt at or around the time of offending and/or 

discriminatory selection of a victim by reason of their disability.  

2. To recommend a practice guide on bias indicators be produced alongside the enactment of the 

Hate Crime law and be circulated to all relevant stakeholders - Gardai, prosecutors, the judiciary 

and civil society.  

3. Regarding the definition of hatred used in the bill to be mindful that it manifests differently for 

different protected grounds. Thus, to broaden the definition of hatred to include in the definition 

concepts such as ill-will, contempt and prejudice as well as hostility. I also recommend that the 

term unlawful discrimination be added to the list of defined terms and be defined for the 

purposes of this Bill.  

4. Recommend deleting terms such as “of a magnitude” to ensure that the legal threshold set out 

in the definition of hatred is not set in ways that will restrict the application of the law.  

5. Incorporating a test of recklessness into the amended incitement to hatred provisions would be 

welcomed. 

  Dr. Sinead Kane 

  BCL, LLM, PhD, Solicitor 

11th August 2021 

@sinead 
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@kanesinead777 
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Submission to Oireachtas Justice Committee
August 2021

Irish Network Against Racism (INAR)

Comments on the General Scheme of the
Criminal Justice (Hate Crime) Bill, 2021
The Irish Network Against Racism (INAR) coordinates a network of over 160 civil society
organisations in Ireland to share practices and develop common positions on questions
relating to all forms of racism in Ireland. INAR has pioneered the iReport.ie racist incident
reporting system since 2013, logging thousands of hate crimes and racist incidents and
producing from their data cutting edge reports and policy submissions to national and
international reporting bodies, government and media. INAR is an active member of the
European Network Against Racism (ENAR), itself a civil society network across 30 European
states. INAR makes submissions on racism and discrimination in Ireland to the Government,
National Authorities, and the European Union, the OSCE, the Council of Europe and UN
bodies. INAR prepared and presented the Irish Civil Society collective Shadow Report to the
UN Committee for the Elimination of Racial Discrimination (UN CERD) hearing on Ireland in
November 2019. INAR has also contributed to the Future of Policing in Ireland report, and
numerous other policy submissions.

INAR is a founder member and former coordinating organisation of the Coalition Against
Hate Crime Ireland (CAHC) (2017-21), an inter-NGO alliance (anti-racism, LGBTQIA+,
disability rights org) lobbying for Hate Crime Legislation and related policy in Ireland. INAR
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Chairs the Garda National Diversity Forum, overseeing the implementation of the An Garda
Síochána Diversity Strategy (2018-21).

In 2020 INAR’s Director was appointed by the Minister of Justice to advisory Government
Anti-Racism Committee (ARC) (2020-21) - now under the aegis of the Minister for Equality,
developing the National Action Plan Against Racism (NAPAR).

INAR is a participant in several projects in the area of hate crime and minority relations with
the criminal justice system, including the ‘Facts Against Hate’ programme (commended by
the EU Fundamental Rights Agency) with OSCE/ODIHR, the Finnish Ministries of Justice
and Equality and Finnish Police Training College, and Finnish and Croatian human rights
groups monitoring hate crime. Similarly, INAR is a key partner in EU-wide “Facing Facts”
project led by CEJI (Jewish Contribution to an Inclusive Europe); researching and
developing online training courses for NGOs, Prosecutors and Police forces (Italy, Hungary,
Spain, Belgium, Ireland) in responding to, hate speech, hate crimes and monitoring hate
crimes. INAR is the co-author of “Connecting on Hate Crime in Europe, Country Report for
Ireland”, and has subsequently co-developed the ‘Facing Facts’ online training module for
Gardaí with Garda Síochána College and the Garda National Diversity and Inclusion Unit
(GNDIU) (2021).

INAR is established as a ‘trusted reporter’ for hate content with Facebook, Twitter,
Google/YouTube, and as the European Commission’s Irish civil society partner for the EC
annual hate content ‘Monitoring Exercise’ on Social Media platforms’ adherence to EC
Voluntary Code of Conduct.

Our submission to the Justice Committee here on the Heads of Bill, and other issues relating
to minority access to justice, brings together findings and learnings from our collaborations,
previous consultations and research, including from iReport.ie data, and from consultations
with our member organisations, civil society partners and other key stakeholders.

---------------------------------------------------------------------------------------------------------------------------

General Scheme of the Criminal Justice

(Hate Crime) Bill, 2021

Introduction

The Hate Crime Bill is a historic opportunity for Ireland to create a comprehensive framework
that ensures sufficient access to remedies by victims of hate crime. At times the
determination of the law by a court may be subject to some challenges, mainly in cases
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where the content of the applicable law is hard to ascertain. In such cases the law risks
failing to protect victims, hence our emphasis on the need for clarity in the regulatory
framework.

Head 1 - Title.
The title of the Act should reflect the fact that its contents include provisions, both for
prohibiting incitement to hatred, and for prohibiting hate crime.

Head 2: Interpretation

Definitions
- The Interpretation section is welcome because it is an opportunity to provide clear

definitions of terms.
- Definitions are important as they encapsulate the substance of the definition, or

inclusion or exclusion from it, within the text of the definition.

Hatred and hostility
- The addition of wording around Hatred and Hostility is welcome, provided clear

definitions are given to ensure the consistency of form and language. INAR also
welcomes the range in which the hate element is recognised as manifesting as this is
very progressive.

The use of the word ‘Magnitude’

- INAR proposes that either: a) the word “magnitude'' be defined to avoid ambiguity in
interpretation by attributing a specific meaning to the word Or b) that the word should
be taken out altogether to avoid any ambiguity which interpretation of the word might
lead to.

Addition of the word Prejudice under Head 2
- INAR suggests that for precision the phrase “prejudice” should also be clearly

defined under Head 2.

Protected Characteristics
- The “protected characteristics” should be expanded to fully reflect the diversity of

Irish society i.e., add family status and age

- ‘Race ‘and ‘Colour’, as with all relevant protected categories, should be defined in
accordance with the Equal Status Acts, 2000 and the Employment Equality Act,
1998.

- The wording must encompass both actual and perceived association with and
membership of a protected group.

Compliance with international law

3

http://www.inar.ie


INAR August 2021 www.inar.ie

- It is important that definitions and all parts of the legislation should ensure
compliance with international human rights standards, principles and best practices.

- To ensure the strongest protections for victims of hate crime, INAR is of the view that
this legislative framework would benefit from an express provision stating that
domestic laws should be interpreted in line with international human rights law while
paying special attention to the specific needs of the diversity in Irish society

Head 3: Incitement to Hatred

INAR welcomes the expansion of the definition of ‘Incitement to Hatred’ to include, ‘reckless’.
This effectively recognises the wider array of manifestations of hate crime that victims
experience ensuring a better protection to them.

Head 4: Hate Crime

The creation of aggravated ‘offences’ is a welcome development, there is a need for clarity
of terms and definitions.

Head 4 (1) Assault:

- “Aggravated by Prejudice”
This is welcome as it adds to the range of behaviours that needs to be captured by
the legislation. The term ‘prejudice’ must be clearly defined, and we suggest that it
should be defined explicitly and unequivocally under Head 2.

Head 4 (2) Assault causing harm:

- “Motivated by Prejudice”
This is welcome but should be amended to add “and/or involving the demonstration
of prejudice, ill will, hostility on the part of the perpetrator against a protected
characteristic.” This will remove ambiguity in the recording of possible hate crimes.

Head 4 (3) Causing serious harm:

- “Aggravated by Prejudice”
We recommend that this should also be amended by adding “and/or involving the
demonstration of prejudice, ill will, hostility on the part of the perpetrator against a
protected characteristic.” this will remove ambiguity in the recording of possible hate
crimes and provide a clear way of establishing the hate element

Head 4 (4) Threats to Kill or cause serious harm:

- “Aggravated by Prejudice”

4
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This is welcomed but should be amended to add “and/or involving the demonstration
of prejudice, ill will, hostility on the part of the perpetrator against a protected
characteristic. “This will remove ambiguity in the recording of possible hate crimes
and provide a clear way of establishing the hate element.

Head 4 (5) Coercion:

- “Aggravated by Prejudice”
This is especially welcomed as it captures behaviours that affect victims who have
hitherto been unrecognised, however, it must be amended to add “and/or involving
the demonstration of prejudice, ill will, hostility on the part of the perpetrator against a
protected characteristic. “This will remove ambiguity in the recording of possible hate
crimes and provide a clear way of establishing the hate element.

Head 4 (6) Harassment:

- “Aggravated by Prejudice”
This is a welcomed development but should be amended to include “and/or involving
the demonstration of prejudice, ill will, hostility on the part of the perpetrator against a
protected characteristic. “This will remove ambiguity in the recording of possible hate
crimes and provide a clear way of establishing the hate element.

Head 4 (7) Endangerment:

- “Aggravated by Prejudice”
This is welcome however prejudice must be clearly defined for the avoidance of
doubt as to what it constitutes and should be amended to add “and/or involving the
demonstration of prejudice, ill will, hostility on the part of the perpetrator against a
protected characteristic.” This will remove ambiguity in the recording of possible hate
crimes and provide a clear way of establishing the hate element.

Head 5: Amendments to the Criminal Damage Act 1991

Head 5 (1) Damage to Property:

- “Aggravated by Prejudice”
The inclusion of damage to property aggravated by prejudice is welcome, however,
the term “prejudice” must be defined clearly and unambiguously to ensure the
consistent application of the law. It should also be amended and add “and/or
involving the demonstration of prejudice, ill will, and hostility on the part of the
perpetrator against a protected characteristic.” This will remove ambiguity in the
recording of possible hate crimes and provide a clear way of establishing the hate
element.

Defences
(5) In a prosecution for an offence under paragraph (3), it shall be a defence to prove that -
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(a) The material concerned consisted solely of a “reasonable and genuine”
contribution to literary, artistic, political, scientific, or academic discourse,

- What is meant by “reasonable” and “genuine”? Is there a need to clarify these
terms for the avoidance of doubt?

- The use of wide defences has the potential to render the regulatory framework
ineffective, therefore there is a need to tighten defences to ensure that the law is
operable.

- INAR is of the view that this law should have both a horizontal and vertical
application to ensure that the private sector is targeted as well. This is against the
backdrop that in the past corporations have been shielded from human rights
responsibilities and have not been held accountable for violating fundamental rights.
This Bill would benefit from an express proviso on the duty of private actors to
prohibit hate crime.

Head 6: Amendment of the Criminal Justice (Public Order) Act 1994

Head 6 (1) Threatening, abusive or insulting behaviour in a public place:

- “Aggravated by Prejudice”
This new development is welcome however we suggest that the term ‘prejudice’ must
be defined and amended to include “and/or the demonstration of prejudice, ill will,
hostility on the part of the perpetrator against a protected characteristic.” This will
remove ambiguity in the recording of possible hate crimes and provide a clear way of
establishing the hate element.

Head 6 (2) Distribution or display in a public place …….:

- “Aggravated by Prejudice”
The inclusion of distribution or display in a public place of materials threatening …...
is welcome but should be amended to add “and/or the demonstration of prejudice, ill
will, hostility on the part of the perpetrator against a protected characteristic.” This will
remove ambiguity in the recording of possible hate crimes and provide a clear way of
establishing the hate element.

Head 6 (3) Entering the building, etc. with intent to commit an offence:

- “Aggravated by Prejudice”
This new development is welcome, but we recommend that this be amended to add
“and/or the demonstration of prejudice, ill will, hostility on the part of the perpetrator
against a protected characteristic.” This will remove ambiguity in the recording of
possible hate crimes and provide a clear way of establishing the hate element.
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Head 6 (4) Assault with intent to cause bodily harm….:

- “Aggravated by Prejudice”
The word ‘prejudice’ must be defined clearly for the purposes of this Act, and we
suggest an amendment to this subsection to add “and/or the demonstration of
prejudice, ill will, hostility on the part of the perpetrator against a protected
characteristic.” This will remove ambiguity in the recording of possible hate crimes
and provide a clear way of establishing the hate element.

Head 7: General Provision where a scheduled offence is aggravated by prejudice

This is welcomed because it captures the wide range of abusive behaviours faced by
affected communities. It allows any other offence to be brought to the attention of the court
even though it has not been listed under Head 6.

- “Aggravated by Prejudice”
While we acknowledge the importance of this clause, lack of clarity on what is meant
by ‘prejudice’ is tricky and is detrimental to the victims’ ability to secure effective
remedies. The word ‘prejudice’ should be defined in unequivocal terms and the
clause should be amended to add “and/or the demonstration of prejudice, ill will,
hostility on the part of the perpetrator against a protected characteristic.” This will
remove ambiguity in the recording of possible hate crimes and provide a clear way of
establishing the hate element.

Head 8: determining whether an offence was motivated by prejudice

Bias Indicators

- This provision lists 8 grounds that may be considered when determining whether an
offence was motivated by prejudice. The Irish Network Against Racism, which has
extensive experience in developing lists of Bias Indicators (BIs) as investigative tools,
finds this unusual, taking bias indicators and putting them in the face of the law. This
should be changed and replaced with a ‘legal test of proof of hate crime.’

- The ODIHR list of BIs should come as recommendations for good practice in the
investigation and recommended to be taken into account by judges and juries. Work
should be conducted with Irish civil society groups to develop pertinent lists of
context specific BI’s for each protected category, in the Irish context.

- Bias indicators (BI’s) are very helpful for focusing police investigative practice in
areas where a crime may have a hate motivation, but those indicators are impractical
in legislation. The exclusion of disability indicators from the list of factors is an
additional cause for concern, the list should be comprehensive enough to include all
factors.
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- We suggest that the drafters remove the line “bias indicators are objective facts” and
replace it with a demonstration test per our suggested amendments above. Bias
indicators are not definite and are not proof in themselves.

Public Consultations

- The Hate Crime Bill was drafted in the context of the review of the Prohibition of
Incitement to Hatred Act (1989), conducted with limited public consultation on the
specific Hate Crime dimension, which is often confused in the public mind with hate
speech and incitement to hatred. Considering the challenges that have been faced
by victims of hate crime in accessing justice, it is paramount that the drafters develop
a comprehensive framework within which victims can vindicate their rights. The
public, including victims of hate crime, should be at the heart of policy development.
The Hate Crime Legislation must provide better-established rights for affected
individuals and communities that are at high risk of experiencing hate crime, this is
best achieved by carrying out extensive public consultations.

The contradiction of the wording under Head 8

- The first line states that “In addition to any other relevant evidence, ‘any or all’ of the
following factors may be considered in seeking to determine whether an offence was
motivated by prejudice for the purposes of this Act. This suggests that the presence
of one or more is sufficient to determine whether an offence was motivated by
prejudice.

- It then goes on to say that, ‘None of the above shall’ be taken to be proof of
motivation in and of itself, however, the presence of ‘several’ of the indicators listed
may be given weight in determining the likelihood that the incident was motivated by
prejudice on the part of the perpetrator, which must be demonstrated beyond a
reasonable doubt. This creates legal obstacles for victims. The language must be
airtight to guarantee the utilization of the policy imperatives and the protection of
victims.

- The word ‘several’ is offered no legal definition, meaning that courts would come to
rely on the Oxford Dictionary definition which states that it means ‘more than 2 or 3
but not many; this means that in the event of having just one of the indicators
present, the hate element risks not be considered; the requirement that several BIs
be present creates a very high legal threshold which may be impossible to reach.
This presents additional challenges to victims of hate crime who already face
obstacles in accessing justice. It is against this backdrop that we're recommending
an amendment to this provision to allow for factors to be considered through the
presence of ‘demonstrated hostility.’

- The adoption of ‘demonstrated hostility’ to establish a legal test removes any
apparent contradictions, ambiguities or lack of clarity in the legislation. Making the
application of the law more straightforward.
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Head 9: denial or gross trivialisation of crimes of genocide

This is welcome as a valuable and pertinent addition to the policy framework, however, there
is a need for a comprehensive definition of genocide that goes beyond Article ll of the
Genocide Convention. Ireland has a unique opportunity to create a hybrid definition of
genocide that does not inherit the weakness and limitations under the Genocide Convention.

Reference to the Genocide Convention

- Article ll of the United Nations Convention on the Prevention and Punishment of the
Crime of Genocide (the Genocide Convention), 1948 contains a very restrictive
definition of the crime of genocide, which includes two main elements:

1. The mental element: the “intent to destroy, in whole or in part, a national, ethnical,
racial or religious group, such as”, and

2. The physical element, which excludes political groups.

- INAR suggests that the definition of genocide for the purposes of this Act must be
inclusive and recognize other genocides, for example, the genocides in Rwanda,
Armenia, Cambodia, East Timor, Circassia, Bambuti, Guatemala, and Srebrenica etc.

- Head 9 should also incorporate crimes against humanity and war crimes in line with
the EU framework and ECRI’s most recent recommendations for Ireland.

- The drafters should also ensure clarity of terms, for example, what is meant by “gross
trivialisation” and what it entails.

- While INAR acknowledges the compelling significance of Head 9 on genocide,
without legal clarity, references to genocide risk missing out on the
comprehensiveness and effectiveness of the bill as a whole. A policy framework of
this magnitude and importance would benefit from an express provision clearly
defining the crime of genocide.

Head 10: Repeal

No Comments

Head 11: Consequential Amendments to other Acts

No Comments

Thank you for the invitation to make this submission; we are at your disposal for any further
questions. We look forward to having the opportunity to discuss these proposals in person.
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INAR’s work in Policy is made possible by donations from Fidelis Insurance Ireland and the TJX Foundation (TK Maxx).

The work of INAR is made possible by the Scheme to Support National Organisations (SSNO), funded by the Irish Government through Pobal.
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1. Introduction 
 

1.1 Who we are 
 

LGBT Ireland is a national charitable organisation working to improve the visibility, inclusion 

and rights of LGBTI+ people living in Ireland. Through our national helpline, online, and face 

to face services we provide confidential support and information to thousands of LGBTI+ 

people and their family members each year. Informed by the issues and experiences raised 

through our frontline services, we also work extensively in the area of policy and legislative 

reform to ensure that LGBTI+ people’s voices are heard in the policy and practice 

developments that affect their lives. The submission below is informed by the issues and 

experiences of LGBTI+ people and their family members who contact us. As a network 

organisation with seven regional LGBTI+ member services, we also have a strong regional 

focus and the recommendations outlined below are deeply rooted in the knowledge and 

experience of our members working across the country. 

Together with our member organisations, we have been campaigning for the review of the 

Prohibition of Incitement to Hatred Act 19891 and the introduction of hate crime legislation for 

several years. We regard the absence of such legislation as a significant gap in Irish law. We 

therefore welcome this Bill and the opportunity presented through the submission process to 

highlight the specific issues and requirements needed tackle hate speech and hate crime against 

the LGBTI+ community. 

 

1.2 The LGBTI+ community: A target for hate crime and hate incidents  
 

The National LGBT Helpline deals with approx. 2,000 contacts annually. Of these, 4% relate 

to ‘violence’. As an expert LGBTI+ Non-Government Organisation, we know from anecdotal 

evidence this is not reflective of the true scale of homophobic, biphobic, lesbophobic and 

transphobic violence that is occurring in Ireland, online and offline, on the streets and in 

neigbourhoods.  

  

 
1 Available at: http://www.irishstatutebook.ie/eli/1989/act/19/enacted/en/print#sec6.  

http://www.irishstatutebook.ie/eli/1989/act/19/enacted/en/print#sec6
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Research in 2016i conducted by GLEN and BeLonG To with LGBTI+ persons in Ireland 

reported a high percentage of participants having experienced harassment and violence over 

their lifetime:  

 

• 33.6% of respondents had been threatened with physical violence,  

• 21.1% had been physically assaulted,  

• 14.9% had been sexually assaulted and  

• 6.3% had been attacked with a weapon because they were LGBTI+.  

 

Gay men were most likely to report they had been physically assaulted, however transgender 

and intersex participants were most likely to report having been attacked with a weapon. 

Transgender and intersex participants were most likely to report having been sexually 

assaulted. Many LGBTI+ people struggle to openly express their identity:  

 

• 53% of LGBTI+ couples said they felt unsafe showing affection for one another in 

public.  

• 47.1% said they felt unsafe holding hands with their partner of the same sex in public.  

• Gay men and transgender people were more likely to report feeling unsafe holding 

hands in comparison to lesbians and bisexual people (Higgins et al. 2016). 

 

The 2019 Call It Hate surveyii by Hate & Hostility Research Group, University of Limerick, 

as part of the Call It Out campaign revealed findings upholding LGBTI+ people’s levels of 

hate crime and incidence: 

• only 36% of respondents believed that violence against the LGBTI+ community is ‘a 

serious problem in Ireland’ 

• in reality, 1 in 5 or 21% of those surveyed, have been punched, hit or physically 

attacked in public for being LGBTI+ 

• of 1,395 people who replied 1 in 3 have been threatened with physical violence 

 

A normalisation of homophobia, biphobia, transphobia, even in the LGBTI+ community 

itself, almost as the price of being visible, the cost of visibility, is strongly reflected in the 

perceptions versus the reality of lived experiences above. LGBT Ireland believes this 

normalisation also underlies the low level of calls on the issue of violence to our helplines. 
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Having said that in 2020 the National LGBT Helpline recorded a fourfold increase in calls 

relating to violence.  

 

1.3 Under-reporting of Hate Crimes: 

1.3.1 Impact of the historical legacy of criminalisation remains  
 

In March 2020, the LGBTI+ sector organisations both national and regional, engaged in its 

first Dialogue Day with An Garda Siochana (AGS) as part of AGS ongoing implementation 

and refinement of An Garda Siochana Keeping People Safe Garda National Diversity and 

Integration Strategy 2019-2021. Through the many discussions that day it was clear that the 

legacy of criminalisation looms large as a barrier, if and when a member of our community 

needs to think about engaging with AGS. Many opt not to engage due to a lack of trust and a 

fear of being treated disrespectfully. This is especially true of gay men of those age groups 

directly impacted by criminalisation. Butch-presenting lesbian women would also fear 

judgement and disrespectful treatment and would opt not to report. Members of the Trans 

community and others who present in gender non-conforming ways equally fear engagement 

with AGS for similar reasons. 

 

Given these barriers for victims of crime to report, once again LGBT Ireland and other 

sectoral organisations believe statistics on levels of hate crime against our community does 

not represent the true large scale of the problem.   

 

 

1.4 Additional barriers to reporting facing LGBTI+ people with intersecting identities 
 

1.4.1 Invisibility and vulnerability of older LGBTI+ people   

 

Older people are LGBTI+ too and often live very invisible lives with diminished support 

networks compared to their heterosexual peers. There is limited Irish research on this group 

with Visible Lives (2011)iii still being the go-to text for an insight into the issues and needs of 

older LGBTI+ people. Some worrying findings around isolation and loneliness, more 

recently corroborated by Stonewall UK research (2015)iv, include: 

 

• “diminished support networks in comparison to heterosexual peers”  
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• More likely to be single: 40% (UK) / 43% (IRL) of gay and bisexual men are single, 

compared to 15% (UK) / 15% (IRL) for heterosexual men 

• More likely to live alone: 41% (UK) / 46% (IRL) of LGB people live alone compared 

to 28% (UK) / 29% (IRL) of heterosexual people. 

• Less likely to have children: just over 25% of gay and bisexual men and 50% of 

lesbian and bisexual women have children, compared to almost 90% of heterosexual 

men and women. 

 

Living hidden lives isolated from regular contact with trusted friends leaves older LGBTI+ 

people vulnerable to crime. Older gay men are particularly vulnerable, many LGBTI+ 

organisations have dealt with cases of older gay men being blackmailed, however because 

many remain closeted and also because they grew up in the shadow of homosexuality being 

criminalised, it is often very difficult for them to feel safe in making a report to AGS and 

beginning the journey of trying to engage with and access justice.  

 

1.4.2 LGBTI+ Travellers 

 

LGBT Ireland sits on the National Action Group for LGBT Travellers & Roma. This group 

was formed in 2016 with the goal of advancing greater awareness and understanding of 

LGBTI +Travellers and Roma and their inclusion in their support organisations and 

communities. LGBTI+ Travellers experience hate crime and hate speech based of having 

more than one minority identity. There is little research available on LGBTI+ Travellers, but 

what little does existv demonstrates the common barriers in engaging with AGS are:   

o Fear of racism; anti-Traveller feelings 

o Legacy of mistrust between Travelling community and AGS 

 

It should be noted that LGBT Ireland, as part of the National Action Group for LGBT 

Travellers & Roma, has this year secured funding to carry out peer research (Sept. 2021-Sept. 

2022) into this very invisible cohort of the LGBTI+ Community and so will learn more about 

experiences, challenges and support needs in the coming year.     

 

1.4.3 LGBTI+ asylum seekers 
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Since July 2018, LGBT Ireland has facilitated a monthly peer support group for LGBTI+ 

asylum seekers living in Direct Provision across the country. The group meets monthly in 

Dublin with LGBT Ireland providing transport fares and safe venues using grants from 

Community Foundation Ireland under their “Mental Health & Well-being” programme and a 

Community Integration Fund grant from Dept. of Justice & Equality through the Office for 

the Promotion of Migrant Integration. The geographical spread of group members currently 

includes counties Cavan, Louth, Meath, Westmeath, Galway, Limerick, Wicklow and Dublin.  

 

LGBTI+ asylum seekers and migrants likewise experience hate crime and hate speech and 

often report being targeted because of their intersectional identities.   

For example, we recently received a call to our helpline from a young gay African man who 

was verbally and physically assaulted in a shop, with the perpetrator using both racist and 

homophobic slurs before assaulting the young man. 

 

For LGBTI+ asylum seekers and migrants who experience hate crime or hate speech, barriers 

to reporting these incidents commonly cited in discussions are: 

o fears of racism 

o fear of questions about immigration status even when it’s not relevant to the 

reason they have gone to AGS 

o language issues 

o legacy of police violence and criminalisation of homosexuality in countries of 

origin and subsequent fear of the police force in Ireland  

 

2 General points  

2.1 Multi-faceted policy response 
Given the evidence presented above of the under-reporting of hate crimes and hate speech by 

the LGBTI+ community, we call on Government to ensure that this legislation is one part of a 

multi-faceted and comprehensive response to the two distinct but interconnected issues of 

hate crime and hate speech. Robust policy commitments must be made and should include a 

national action plan against hate speech and hate crime in particular in online spaces, 

awareness campaigns, education and training for public sector actors, including the Gardai 

and the DPP.  
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Policy responses should be designed as an instrument to tackle all forms of hate speech, 

including those which do not reach the threshold of criminality. We also underline the 

importance of ensuring that it is open to prosecutors to pursue an intersectional approach 

where individuals are targeted because of more than one protected characteristic. Policies 

should recognise that where people are deprived of or are subject to restrictions on their 

liberty in places such as psychiatric wards or congregated settings, this can put certain groups 

at particular risk. 

 

Proper implementation measures to ensure this legislation is effective must be in place. This 

includes ensuring there is a proper firewall for individual reporting to Gardai, for example 

deportation measures could be put on hold during an investigation; government must educate 

the population about the new law and a widespread public awareness campaign should be 

taken when the Bill becomes law.   

 

These measures should be developed in strong collaboration with civil society organisations, 

affected communities and other stakeholders. 

 

2.2 Consultation on hate crime 

 

LGBT Ireland welcomed and assisted with the government consultation in 2019 on hate 

speech and the resulting report published in September 2019. However, we would like to 

highlight the fact that this consultation did not specifically address hate crime and the hate 

speech consultation documents contained an explicit commitment to carry out a specific 

separate consultation on hate crime, which never happened2. Hate crime and hate speech are 

two distinct problems and the legal and policy response should reflect this difference.  In light 

of this and the ongoing legislative process, we call on government to carry out further 

consultations with affected groups and other stakeholders on the experience of hate crime in 

Ireland. We believe this is vital to ensure the law responds to needs on the ground, including 

when deciding on the list of aggravated offences and the list of protected characteristics.  

 

 
2 Review of the Prohibition to Incitement to Hatred Act 1989 Public Consultation, October 2019. Available at: 

http://www.justice.ie/en/JELR/A_Review_of_the_Prohibition_of_Incitement_to_Hatred_Act_1989.pdf/Files/A_R
eview_of_the_Prohibition_of_Incitement_to_Hatred_Act_1989.pdf.   

http://www.justice.ie/en/JELR/A_Review_of_the_Prohibition_of_Incitement_to_Hatred_Act_1989.pdf/Files/A_Review_of_the_Prohibition_of_Incitement_to_Hatred_Act_1989.pdf
http://www.justice.ie/en/JELR/A_Review_of_the_Prohibition_of_Incitement_to_Hatred_Act_1989.pdf/Files/A_Review_of_the_Prohibition_of_Incitement_to_Hatred_Act_1989.pdf
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3   General Scheme Criminal Justice (Hate Crime) Bill 2021  
 

3.1 Head 2 Interpretation 
 

3.1.1  Definition of “hatred” 
 

 “hatred” means detestation, significant ill will or hostility, of a magnitude likely to lead to 

harm or unlawful discrimination against a person or group of people due to their association 

with a protected characteristic  

LGBT Ireland considers that the definition of hatred in this legislation should meet 

international standards, including as outlined by the Council of Europe Committee against 

Racism3 and Intolerance and by the UN Special Rapporteur on the promotion and protection 

of the right to freedom of opinion and expression4.  

3.1.2 “Protected characteristics” 
 

“protected characteristic” means race; colour; nationality; religion, ethnic or national 

origin; sexual orientation; gender; or disability  

“ethnicity” includes membership of the Traveller community  

“religion” includes the absence of religious belief  

“gender” includes gender expression or identity  

“disability” has the same meaning it has in the Equal Status Act 2000 

As noted above, LGBT Ireland welcomes the inclusion of gender expression or identity in the 

definition of gender in the list of protected characteristics.   Given the Irish research presented 

above demonstrates that Intersex people experienced more severe forms of violence and 

threats, we call for the inclusion of sex characteristics as a protected characteristic under the 

legislation. This would be in line with the Council of Europe’s recommendation that the 

framework for tackling hate crimes and “hate speech” expressly covers violence against 

 
3 ECRI, ECRI General Policy Recommendation No. 15 on Combating Hate Speech, adopted on 8 

December 2015. Available at: https://rm.coe.int/ecri-general-policy-recommendation-no-15-on-combating-hate-speech/16808b5b01.  

4 A/67/357. Available at:  https://documents-dds-ny.un.org/doc/UNDOC/GEN/N12/501/25/PDF/N1250125.pdf?OpenElement.   

https://rm.coe.int/ecri-general-policy-recommendation-no-15-on-combating-hate-speech/16808b5b01
https://documents-dds-ny.un.org/doc/UNDOC/GEN/N12/501/25/PDF/N1250125.pdf?OpenElement
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intersex people. ILGA Europe defines LGBTI-phobic hate crime and hate speech as 

“violence and speech and/or aggression towards LGBTI people due to their actual or 

perceived sexual orientation, gender identity and/or sex characteristics.”5 

Within the An Garda Síochana Diversity & Integration Strategy 2019-2021, they have 

explicitly stated that ‘gender’ includes gender identity, transgender, intersex, gender 

expression and gender exploration.6 

3.2 Part 1 – Incitement to Hatred 

3.2.1  Head 3  
 

 (3) Subject to paragraph (5), a person is guilty of an offence who - publishes or otherwise 

disseminates, broadcasts or displays to the public, or a section of the public, images, 

recordings or any other representations of a communication the subject of paragraph (1) 

above. 

LGBT Ireland is unconvinced that the wording of s.3 makes the knowing facilitation of the 

dissemination of incitement to hatred, as defined by law, by a corporate body a criminal 

offence. For example, if an individual disseminates material constituting incitement to hatred, 

at what point is the company held liable for dissemination? If it is the intention of the 

legislature to create a criminal offence of dissemination by a corporation, consideration 

should be given to clearer and more precise wording. We note that this legislation must be 

consistent with other national and European legislation seeking to regulate online content.  

3.3 Part 2 – Hate Crime 

3.3.1 Amendment of the Non-Fatal Offences Against the Person Act 1997 
 

It is widely recognised that the impact of hate crime can be greater than that of crimes 

committed without a bias motive, especially in relation to the effects on targeted individuals 

and their communities7. LGBT Ireland welcomes the creation of new aggravated forms of 

 
5 ILGA Europe on Hate Crime & Hate Speech, https://ilga-europe.org/what-we-do/our-advocacy-work/hate-

crime-hate-speech 

 

6 An Garda Síochana Diversity & Integration Strategy 2019-2021, https://www.garda.ie/en/crime-

prevention/community-engagement/community-engagement-offices/garda-national-diversity-integration-
unit/diversity-and-integration-strategy-2019-2021-english-v1-1.pdf 

7 On the impact of hate crime, see OSCE/ODIHR, Understanding the Needs of Hate Crime Victims, September 

2020, p. 11-15. Available at: https://www.osce.org/files/f/documents/0/5/463011.pdf.  

https://ilga-europe.org/what-we-do/our-advocacy-work/hate-crime-hate-speech
https://ilga-europe.org/what-we-do/our-advocacy-work/hate-crime-hate-speech
https://www.garda.ie/en/crime-prevention/community-engagement/community-engagement-offices/garda-national-diversity-integration-unit/diversity-and-integration-strategy-2019-2021-english-v1-1.pdf
https://www.garda.ie/en/crime-prevention/community-engagement/community-engagement-offices/garda-national-diversity-integration-unit/diversity-and-integration-strategy-2019-2021-english-v1-1.pdf
https://www.garda.ie/en/crime-prevention/community-engagement/community-engagement-offices/garda-national-diversity-integration-unit/diversity-and-integration-strategy-2019-2021-english-v1-1.pdf
https://www.osce.org/files/f/documents/0/5/463011.pdf
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existing offences, as these recognise the additional harm caused by the “hate” element of the 

crime. As highlighted by OSCE, part of the importance of hate crime legislation is the 

symbolic value – for victims and society at large - of labeling the offence, and explicitly 

condemning the bias motive. In addition, with aggravated offences patterns relating to the 

commission of such crimes have greater visibility and data on hate crime is easier to collect, 

which can then better inform the legal and policy responses required to combat such crimes8.  

The Criminal Justice (Hate Crime) Bill introduces twelve new aggravated offences, amending 

the Non-Fatal Offences Against the Person Act 19979, the Criminal Damage Act 199110 and 

the Criminal Justice (Public Order) Act 199411. These are: 

• Assault aggravated by prejudice  

• Assault causing harm, aggravated by prejudice  

• Causing serious harm, aggravated by prejudice  

• Threats to kill or cause serious harm, aggravated by prejudice  

• Coercion aggravated by prejudice   

• Harassment aggravated by prejudice  

• Endangerment aggravated by prejudice  

• Damaging property, aggravated by prejudice  

• Threatening, abusive or insulting behaviour in a public place, aggravated by 

prejudice  

• Distribution or display in a public place of material which is threatening, abusive, 

insulting or obscene, aggravated by prejudice  

• Entering building, etc. with intent to commit an offence, aggravated by prejudice  

• Assault with intent to cause bodily harm or commit an indictable offence, 

aggravated by prejudice.  

 
8 OSCE – Hate Crime Laws: A Practical Guide, p. 35. Available at: 
https://www.osce.org/files/f/documents/3/e/36426.pdf.   
9 Available at: http://www.irishstatutebook.ie/eli/1997/act/26/enacted/en/html.  
10 Available at: http://www.irishstatutebook.ie/eli/1991/act/31/enacted/en/html.  
11 Available at: http://www.irishstatutebook.ie/eli/1994/act/2/enacted/en/html.  

https://www.osce.org/files/f/documents/3/e/36426.pdf
http://www.irishstatutebook.ie/eli/1997/act/26/enacted/en/html
http://www.irishstatutebook.ie/eli/1991/act/31/enacted/en/html
http://www.irishstatutebook.ie/eli/1994/act/2/enacted/en/html
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LGBT Ireland considers that the rationale on what offences to create as aggravated offences 

were chosen should be included. A number of crimes such as sexual crimes have been 

excluded.  We call on government to clarify the criteria used to include or exclude offences in 

the list of aggravated offences. We consider a proper consultation on what type of hate crime 

is experienced in Ireland would have assisted with a more transparent process of 

determination.  

LGBT Ireland also considers that the list of aggravated offences should have some 

identifiable link to the range of protected characteristics identified under Head 2 

(Interpretation). The list of aggravated offences should include the offences which are most 

commonly committed against the protected individuals, groups and communities identified 

with the protected characteristics. We note that the type of crime committed against different 

groups and communities can vary significantly.    

 

 

 

 

 

 

 

 

 
i Higgins, Agnes, Doyle, L, Downes, C; Murphy, R; Sharek, D; DeVries, J; Begley, T; McCann, E; Sheerin, F & Smyth, S 

(2016). The LGBTIreland report: National study of the mental health and wellbeing of lesbian, gay, bisexual, transgender & 

intersex people in Ireland. Dublin: www.belongto.org 
ii Ireland and our LGBT Community (2019) Haynes, A. and Schweppe, J.  
iii Higgins, A., Sharek, D., McCann, E., Sheerin, F., Glacken, M. Breen, M. & McCarron, M. (2011). Visible 

lives: identifying the experiences and needs of older LGBT people in Ireland. http://lgbt.ie/wp-

content/uploads/2018/06/attachment_233_Visible_Lives_-_Key_Findings_Nov_2011.pdf 
iv Stonewall UK. (2011). Lesbian, Gay & Bisexual People & Later Life 

https://www.stonewall.org.uk/sites/default/files/LGB_people_in_Later_Life__2011_.pdf  
v LGBT Traveller Health Report ERTHN* Area” Dempsey, C. (2012) 

 

http://www.belongto.org/
http://lgbt.ie/wp-content/uploads/2018/06/attachment_233_Visible_Lives_-_Key_Findings_Nov_2011.pdf
http://lgbt.ie/wp-content/uploads/2018/06/attachment_233_Visible_Lives_-_Key_Findings_Nov_2011.pdf
https://www.stonewall.org.uk/sites/default/files/LGB_people_in_Later_Life__2011_.pdf
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Unite the Union comments on the General Scheme of the Criminal 
Justice (Hate Crime) Bill 2021 

1. As a trade union representing a wide range of members, Unite is firmly committed to 

equality and diversity within our union and in wider society.  We are a member-led 

union and our work is informed by equalities committees, including regional 

committees. Unite is a member of the Irish Network Against Racism and an active 

supporter of a variety of organisations promoting equality, as well as different 

grassroots community initiatives, including through the Unite the Union Champions’ 

Cup. 

 

2. Unite believes that the Bill offers an opportunity to for Ireland to put in place best 

practice legislation ensuring that victims of hate crime can access remedies, and 

recognising the different ways in which the hate element can be manifested.  In this 

context Unite welcomes publication of the General Scheme of the Criminal Justice 

(Hate Crime) Bill 2021 and the opportunity for civil society organisations to comment 

 

3. Mindful of the deficiencies of the 1989 Prohibition of Incitement to Hatred Act, and 

the difficulties experienced by victims of hate crime in accessing justice, Unite 

believes that new legislation must incorporate a comprehensive framework within 

which victims can vindicate their rights as well as a set of rights for individuals and 

communities at high risk of experiencing hate crime. 
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General Secretary   

 

4. Unite is concerned that any ambiguity in the legislation could render it less effective.  

In particular, we believe that: 

 

a) The term ‘magnitude’ (Head 2, Interpretation) should either be clearly defined to 

avoid ambiguity in interpretation, or removed altogether; 

b) The term ‘prejudice’ should be added under Head 2, and clearly defined 

c) The phrase ‘aggravated by prejudice’ throughout the Bill should be augmented 

with the words “and/or involving the demonstration of prejudice, ill will, hostility 

on the part of the perpetrator against a protected characteristic”, thus removing 

ambiguity when it comes to recording possible hate crimes and providing a clear  

path towards establishing the hate element. 

 

5. Unite believes that ‘protected characteristics’ should be expanded to fully reflect the 

diversity of Irish society (e.g. family status and age), and that characteristics should 

be defined in accordance with the Equal Status Acts, 2000 and the Employment 

Equality Act, 1998.  Wording must cover perceived as well as actual association with 

or membership of a protected group. 

 

6. Referring to Head 8 (determining whether an offence was motivated by prejudice), 

Unite argues that this section should incorporate a legal test allowing factors to be 

considered through the presence of ‘demonstrated hostility’. 

 
 
 

 
 

Yours sincerely, 

 
 
 
 
 
Taryn Trainor 
 
Regional Women's & Equalities Officer 
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Introduction 

The Irish Human Rights and Equality Commission (‘the Commission’) is both the 

national human rights institution and the national equality body for Ireland, established 

under the Irish Human Rights and Equality Commission Act 2014 (the ‘2014 Act’). The 

Commission has a statutory mandate to keep under review the adequacy and 

effectiveness of law and practice in the State relating to the protection of human rights 

and equality, and to examine any legislative proposal and report its views on any 

implications for human rights or, equality.1 

The Commission welcomes the opportunity to provide the Joint Committee on Justice 

with its submission on the General Scheme of the Criminal Justice (Hate Crime) Bill (the 

‘General Scheme’) which it hopes will assist the Committee in its pre-legislative 

scrutiny of the Bill. The Commission has previously raised a number of human rights 

and equality issues arising in connection with the legislative and policy responses to 

incitement to hatred and hate crime;2 including in a submission to the Department of 

Justice’s review of the Prohibition of the Incitement to Hatred Act.3 The Commission 

remains available to assist the Committee if further scrutiny of the General Scheme is 

required and on any specific issue that may arise. 

This submission focusses on the following matters: 

- Balancing the prohibition on discrimination and incitement to hatred with the 

right to freedom of expression; 

- Addressing hate-motivated offences; and 

- Policy measures to respond to hate crime and incitement to hatred. 

The Commission considers the following human rights to be relevant: 

                                                           

1 Section 10(2)(c) of the Irish Human Rights and Equality Commission Act 2014. 
2 See most recent commentary: IHREC, Ireland and the Convention on the Elimination of Racial 
Discrimination: Submission to the United Nations Committee on the Elimination of Racial Discrimination 
on Ireland’s Combined 5th to 9th Report (October 2019) pp. 39–51; IHREC: Submission to the United 
Nations Human Rights Committee on the List of Issues for the Fifth Periodic Examination of Ireland 
(August 2020) pp. 23–25; IHREC, Developing a National Action Plan Against Racism: Submission to the 
Anti-Racism Committee (August 2021) pp. 11–12; 26–28; 69–76. 
3 IHREC, Review of the Prohibition of Incitement to Hatred Act 1989 (December 2019). 

http://www.irishstatutebook.ie/eli/2014/act/25/enacted/en/pdf
https://www.ihrec.ie/app/uploads/2019/11/IHREC_CERD_UN_Submission_Oct_19.pdf
https://www.ihrec.ie/app/uploads/2019/11/IHREC_CERD_UN_Submission_Oct_19.pdf
https://www.ihrec.ie/app/uploads/2019/11/IHREC_CERD_UN_Submission_Oct_19.pdf
https://www.ihrec.ie/app/uploads/2020/12/Submission-to-UN-HR-Committee-on-the-LOIPR-on-Irelands-5th-periodic-examination.pdf
https://www.ihrec.ie/app/uploads/2020/12/Submission-to-UN-HR-Committee-on-the-LOIPR-on-Irelands-5th-periodic-examination.pdf
https://www.ihrec.ie/app/uploads/2021/09/Developing-a-National-Action-Plan-Against-Racism-IHREC-Submission-to-the-Anti-Racism-Committee.pdf
https://www.ihrec.ie/app/uploads/2021/09/Developing-a-National-Action-Plan-Against-Racism-IHREC-Submission-to-the-Anti-Racism-Committee.pdf
https://www.ihrec.ie/app/uploads/2019/12/Review-of-the-Prohibition-of-Incitement-to-Hatred-Act-1989.pdf


 

2 
 

- the prohibition on incitement to hatred; 

- the principle of equality and the prohibition on discrimination; 

- the right to freedom of expression; 

- the right to freedom of assembly and association; 

- the right to respect for private life; 

- the right to a fair trial; and 

- the rights of persons with disabilities. 

The Commission welcomes the legislative proposals to address incitement to hatred 

and hate crime. These legislative proposals are timely as Ireland is witnessing a growth 

in racist and far right organising in Ireland,4 which has seen an escalation in incidents of 

far-right rhetoric and racist hate crime.5 This context underscores the need for 

leadership across the State to address such movements and racist discourse, and 

ensure Ireland maintains its commitment to international human rights norms. 

Countering racism and hate speech is imperative to the building of acceptance of 

diversity and respect for the dignity of all persons.6 

If you have a society where hate speech is prevalent, this potentially has a chilling effect 

on the rights of those targeted and wider society. Enacting this legislation is part of the 

State’s positive obligation to ensure a favourable environment exists for freedom of 

expression and participation in public debate without fear.7 The relationship between 

                                                           

4 IHREC, Ireland and the Convention on the Elimination of Racial Discrimination: Submission to the United 
Nations Committee on the Elimination of Racial Discrimination on Ireland’s Combined 5th to 9th Report 
(October 2019) pp. 3, 7, 34, 47 and 119; and Lucy Michael, Reports of racism in Ireland (Irish Network 
Against Racism 2021). 
5 As noted by the Committee on the Elimination of Racial Discrimination; Committee on the Elimination 
of Racial Discrimination, Concluding observations on the combined fifth to ninth reports of Ireland, 
CERD/C/IRL/CO/5-9 (23 January 2020) para. 21. 
6 In its Strategy Statement 2019–2021, the Commission commits to playing a leadership role in 
combatting racism and promoting intercultural understanding. See IHREC, Strategy Statement 2019–
2021 (2019). 
7 The European Court of Human Rights held that these positive obligations imply, among other things, 
that the States are required to establish an effective mechanism for the protection of authors and 
journalists in order to create a favourable environment for participation in public debate of all those 
concerned, enabling them to express their opinions and ideas without fear, even if they run counter to 
those defended by the official authorities or by a significant part of public opinion, or even if they are 
irritating or shocking to the latter. See in Dink v. Turkey (App No 7124/09) 14 September 2010, §§ 106, 
137. 

https://www.ihrec.ie/app/uploads/2019/11/IHREC_CERD_UN_Submission_Oct_19.pdf
https://www.ihrec.ie/app/uploads/2019/11/IHREC_CERD_UN_Submission_Oct_19.pdf
https://inar.ie/wp-content/uploads/2021/03/2020_iReport.pdf
https://tbinternet.ohchr.org/_layouts/15/treatybodyexternal/Download.aspx?symbolno=CERD/C/IRL/CO/5-9&Lang=En
https://www.ihrec.ie/app/uploads/2019/02/Final-Strategy-Statement-ENG-VERSION.pdf
https://www.ihrec.ie/app/uploads/2019/02/Final-Strategy-Statement-ENG-VERSION.pdf
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prohibiting hate speech and enabling freedom of expression to flourish should be seen 

as compatible and complementary: 

“and not the expression of a zero sum game where the priority given to one 

necessitates the diminution of the other.”8 

It is important to emphasise at this stage of the legislative process that this legislation 

is only one strand of the legislative and policy measures which the State is required to 

take to address and prevent the harm caused to victims and society by hate speech and 

hate crime.9 As hate speech has many different manifestations and not all types of 

offensive speech amount to incitement,10 there is a broader and more diverse range of 

measures and remedies available to States11 beyond the criminal law approach to 

combat hate speech including civil and administrative measures, education, training 

and public condemnation of such speech.12 While laws such as this Bill are a necessary 

and an important component in addressing hate speech and hate crime, legislation: 

“should be complemented by a broad set of policy measures to bring about 

genuine changes in mindsets, perception and discourse.”13  

                                                           

8 United Nations Committee on the Elimination of Racial Discrimination, General Recommendation No. 
35 Combatting racist hate speech, CERD/C/GC/35 (26 September 2013) para. 45. See also United 
Nations General Assembly, Report of the Special Rapporteur on the promotion and protection of the 
right to freedom of opinion and expression, A/67/357 (7 December 2012) para. 3 
9 See United Nations, Rabat Plan of Action, A/HRC/22/17/Add.4 (11 January 2013) para. 35. 
10 The United Nations Rabat Plan of Action sets out “[i]n terms of general principles, a clear distinction 
should be made between three types of expression: expression that constitutes a criminal offence; 
expression that is not criminally punishable, but may justify a civil suit or administrative sanctions; 
expression that does not give rise to criminal, civil or administrative sanctions, but still raises concern in 
terms of tolerance, civility and respect for the rights of others. See United Nations, Rabat Plan of Action, 
A/HRC/22/17/Add.4 (11 January 2013) para. 20. 
11 For a more detailed discussion on strategies available to States to tackle hate speech and hate crime, 
see the section on Non-legislative measures to combat hate crime and hate speech in this submission. 
12 See discussion of non-criminal measures in: United Nations General Assembly, Report of the Special 
Rapporteur on the promotion and protection of the right to freedom of opinion and expression, 
A/67/357 (7 December 2012) paras. 48–49, 56–74; United Nations, Rabat Plan of Action, 
A/HRC/22/17/Add.4 (11 January 2013) paras. 35–49; United Nations Committee on the Elimination of 
Racial Discrimination, General Recommendation No. 35 Combatting racist hate speech, CERD/C/GC/35 
(26 September 2013) paras. 30-44; European Commission against Racism and Intolerance, ECRI General 
Policy Recommendation No. 15 on Combating Hate Speech, adopted on 8 December 2015 (21 March 
2016) p. 13; United Nations General Assembly, Report of the Special Rapporteur on the promotion and 
protection of the right to freedom of opinion and expression, A/74/486 (9 October 2019) paras. 24, 28. 
13 United Nations General Assembly, Report of the Special Rapporteur on the promotion and protection 
of the right to freedom of opinion and expression, A/67/357 (7 December 2012) para. 76. 

https://tbinternet.ohchr.org/_layouts/15/treatybodyexternal/Download.aspx?symbolno=CERD%2fC%2fGC%2f35&Lang=en
https://tbinternet.ohchr.org/_layouts/15/treatybodyexternal/Download.aspx?symbolno=CERD%2fC%2fGC%2f35&Lang=en
https://undocs.org/A/67/357
https://undocs.org/A/67/357
https://www.ohchr.org/Documents/Issues/Opinion/SeminarRabat/Rabat_draft_outcome.pdf
https://www.ohchr.org/Documents/Issues/Opinion/SeminarRabat/Rabat_draft_outcome.pdf
https://undocs.org/A/67/357
https://undocs.org/A/67/357
https://www.ohchr.org/Documents/Issues/Opinion/SeminarRabat/Rabat_draft_outcome.pdf
https://tbinternet.ohchr.org/_layouts/15/treatybodyexternal/Download.aspx?symbolno=CERD%2fC%2fGC%2f35&Lang=en
https://rm.coe.int/ecri-general-policy-recommendation-no-15-on-combating-hate-speech/16808b5b01
https://rm.coe.int/ecri-general-policy-recommendation-no-15-on-combating-hate-speech/16808b5b01
https://www.undocs.org/A/74/486
https://www.undocs.org/A/74/486
https://undocs.org/A/67/357
https://undocs.org/A/67/357
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What is ultimately required is to address and counter the conditions conducive to the 

use of hate speech.14 As recognised by European and international bodies and 

instruments, the criminalisation and prohibition of expression should only be reserved 

for the most serious cases of hate speech.15 

Incitement to hatred is a particularly severe form of hate speech that is internationally 

recognised to require a criminal law response.16 Incitement to hatred has a serious 

impact on both its victims and on society, alienating its targets to damage the 

community cohesion that is fundamental to a democratic society.17 The current 

legislative basis for addressing incitement to hatred is set out in the Prohibition of 

Incitement to Hatred Act 1989. The Commission has previously voiced concerns about 

the effectiveness of this legislation and its compliance with human rights and equality 

standards, as have international human rights and equality monitoring bodies.18 Of 

particular concern is the low rate of prosecutions and convictions under the Act, 

particularly for online incidents, which calls into question the effectiveness and 

accessibility of these sanctions.19 

                                                           

14 European Commission against Racism and Intolerance, ECRI General Policy Recommendation No. 15 
on Combating Hate Speech, adopted on 8 December 2015 (21 March 2016) p. 13. 
15 United Nations Human Rights Committee, General Comment No. 34 Article 19: Freedoms of opinion 
and expression, CCPR/C/GC/34 (12 September 2011) para. 52; United Nations General Assembly, 
Report of the Special Rapporteur on the promotion and protection of the right to freedom of opinion and 
expression, A/67/357 (7 December 2012) paras. 47, 79; United Nations, Rabat Plan of Action, 
A/HRC/22/17/Add.4 (11 January 2013) para. 34; United Nations Committee on the Elimination of Racial 
Discrimination, General Recommendation No. 35 Combatting racist hate speech, CERD/C/GC/35 (26 
September 2013) para. 12;European Commission against Racism and Intolerance, ECRI General Policy 
Recommendation No. 15 on Combating Hate Speech, adopted on 8 December 2015 (21 March 2016) p. 
13. 
16 For example, such recognition can be observed in the EU Council Framework Decision 2008/913/JHA 
of 28 November 2008 on combating certain forms and expressions of racism and xenophobia by means 
of criminal law. 
17 European Commission against Racism and Intolerance, ECRI General Policy Recommendation No. 15 
on Combating Hate Speech, adopted on 8 December 2015 (21 March 2016) p. 4. 
18 The European Commission against Racism and Intolerance (ECRI) has criticised the legislation’s limited 
scope and has recommended the amendment of the criminal law to include a wider range of expression 
based offences; see European Commission against Racism and Intolerance, ECRI report on Ireland (fifth 
monitoring cycle), adopted on 2 April 2019 (June 2019) p. 11. The United Nations Committee on the 
Elimination of Racial Discrimination recommended the State: “Strengthen its legislation on racist hate 
speech with a view to effectively combating racist hate speech in all forms of expression and means of 
communication”; see Committee on the Elimination of Racial Discrimination, Concluding observations 
on the combined fifth to ninth reports of Ireland, CERD/C/IRL/CO/5-9 (23 January 2020) para. 20(a). 
19 IHREC, Ireland and the Convention on the Elimination of Racial Discrimination: Submission to the 
United Nations Committee on the Elimination of Racial Discrimination on Ireland’s Combined 5th to 9th 
Report (October 2019) p. 40. ECRI and the Committee on the Elimination of Racial Discrimination have 

https://rm.coe.int/ecri-general-policy-recommendation-no-15-on-combating-hate-speech/16808b5b01
https://rm.coe.int/ecri-general-policy-recommendation-no-15-on-combating-hate-speech/16808b5b01
https://tbinternet.ohchr.org/_layouts/15/treatybodyexternal/Download.aspx?symbolno=CCPR%2fC%2fGC%2f34&Lang=en
https://tbinternet.ohchr.org/_layouts/15/treatybodyexternal/Download.aspx?symbolno=CCPR%2fC%2fGC%2f34&Lang=en
https://undocs.org/A/67/357
https://undocs.org/A/67/357
https://www.ohchr.org/Documents/Issues/Opinion/SeminarRabat/Rabat_draft_outcome.pdf
https://tbinternet.ohchr.org/_layouts/15/treatybodyexternal/Download.aspx?symbolno=CERD%2fC%2fGC%2f35&Lang=en
https://rm.coe.int/ecri-general-policy-recommendation-no-15-on-combating-hate-speech/16808b5b01
https://rm.coe.int/ecri-general-policy-recommendation-no-15-on-combating-hate-speech/16808b5b01
https://eur-lex.europa.eu/legal-content/EN/TXT/?uri=celex%3A32008F0913
https://eur-lex.europa.eu/legal-content/EN/TXT/?uri=celex%3A32008F0913
https://eur-lex.europa.eu/legal-content/EN/TXT/?uri=celex%3A32008F0913
https://rm.coe.int/ecri-general-policy-recommendation-no-15-on-combating-hate-speech/16808b5b01
https://rm.coe.int/ecri-general-policy-recommendation-no-15-on-combating-hate-speech/16808b5b01
https://rm.coe.int/fifth-report-on-ireland/168094c575
https://rm.coe.int/fifth-report-on-ireland/168094c575
https://tbinternet.ohchr.org/_layouts/15/treatybodyexternal/Download.aspx?symbolno=CERD/C/IRL/CO/5-9&Lang=En
https://tbinternet.ohchr.org/_layouts/15/treatybodyexternal/Download.aspx?symbolno=CERD/C/IRL/CO/5-9&Lang=En
https://www.ihrec.ie/app/uploads/2019/11/IHREC_CERD_UN_Submission_Oct_19.pdf
https://www.ihrec.ie/app/uploads/2019/11/IHREC_CERD_UN_Submission_Oct_19.pdf
https://www.ihrec.ie/app/uploads/2019/11/IHREC_CERD_UN_Submission_Oct_19.pdf
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The proposal to legislate for hate crime is welcome as there are no specific hate crime 

offences in Irish law at present and there is no law that requires a sentencing court to 

recognise and account for the ‘hate’ element of a crime that was motivated by 

prejudice. While sentencing practice allows for prejudice motivations to be taken into 

account by the sentencing court, the court is under no obligation to do so. Research 

has shown that, in practice, the hate element of a crime is prone to becoming invisible 

at various stages of the criminal justice process, from the reporting and investigation of 

the crime, through to prosecution and sentencing.20 The invisibility of hate motivation 

in the criminal justice system is concerning as the impact of a hate crime extends 

beyond the individual victim and can affect the group the victim identifies with and 

wider society.21 Hate crimes serve to deny a victim and the group they identify with full 

participation in society, which can damage the fabric of society and fragment 

communities.22 The lack of legislation to address hate crime has been criticised by the 

European Commission against Racism and Intolerance (‘ECRI’)23 and the United Nations 

Committee on the Elimination of Racial Discrimination.24 

The Commission notes that the Committee on Justice has held one pre-legislative 

scrutiny session on the Bill on 17 November 2021.25 Given the significance of enacting 

this legislation for the rights of individuals and groups who may be the victim of 

                                                           

both stated that the Prohibition of Incitement Hatred Act 1989 is particularly ineffective in tackling online 
hate speech; see European Commission against Racism and Intolerance, ECRI report on Ireland (fifth 
monitoring cycle), adopted on 2 April 2019 (June 2019) p. 16; Committee on the Elimination of Racial 
Discrimination, Concluding observations on the combined fifth to ninth reports of Ireland, 
CERD/C/IRL/CO/5-9 (23 January 2020) para. 19. 
20 Amanda Haynes and Jennifer Schweppe, Lifecycle of a Hate Crime: Country Report for Ireland (ICCL 
2017). 
21 European Union Agency for Fundamental Rights, Handbook on European non-discrimination law (2018) 
p. 81. 
22 ODIHR, Hate Crimes Law: A Practical Guide (2009) p. 17. 
23 ECRI recommended that the law should be “amended to provide that racist and other hate motivation 
constitutes an aggravating circumstance for all criminal offences and is taken into account in 
sentencing”; see European Commission against Racism and Intolerance, ECRI report on Ireland (fifth 
monitoring cycle), adopted on 2 April 2019 (June 2019) p. 12. 
24 The Committee recommended that the State introduce and enforce legislative provisions that include 
racist motivation as an aggravating circumstance that will result in a penalty enhancement for crimes 
committed as a result of racial bias; see Committee on the Elimination of Racial Discrimination, 
Concluding observations on the combined fifth to ninth reports of Ireland, CERD/C/IRL/CO/5-9 (23 
January 2020) para. 22(a). 
25 Joint Committee on Justice, General Scheme of the Criminal Justice (Hate Crime) Bill 2021: Discussion 
(17 November 2021). 

https://rm.coe.int/fifth-report-on-ireland/168094c575
https://rm.coe.int/fifth-report-on-ireland/168094c575
https://tbinternet.ohchr.org/_layouts/15/treatybodyexternal/Download.aspx?symbolno=CERD/C/IRL/CO/5-9&Lang=En
https://www.iccl.ie/wp-content/uploads/2018/04/Life-Cycle-of-a-Hate-Crime-Country-Report-for-Ireland.pdf
https://www.echr.coe.int/Documents/Handbook_non_discri_law_ENG.pdf
https://www.osce.org/files/f/documents/3/e/36426.pdf
https://rm.coe.int/fifth-report-on-ireland/168094c575
https://rm.coe.int/fifth-report-on-ireland/168094c575
https://tbinternet.ohchr.org/_layouts/15/treatybodyexternal/Download.aspx?symbolno=CERD/C/IRL/CO/5-9&Lang=En
https://www.oireachtas.ie/en/debates/debate/joint_committee_on_justice/2021-11-17/2/
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incitement to hatred and hate crime, the Commission recommends further Oireachtas 

engagement with key affected groups on the development of this legislation to ensure 

that the provisions of this Bill and its implementation are informed by their lived 

experiences.26 Further engagement with stakeholders would provide the opportunity 

to examine and discuss other provisions within the Bill, such as the elements of the 

offence of incitement to hatred, which were not fully explored during the pre-legislative 

scrutiny session in November. 

  

                                                           

26 The Commission provides further guidance on ensuring effective participation in the section “Effective 
participation of affected groups in the legislative process”. 
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Relevant human rights and equality framework 

Legislating for new incitement to hatred offences and creating new offences 

aggravated by prejudice engages a number of human rights and equality issues – 

protected by the Irish Constitution, the European Convention on Human Rights (‘the 

ECHR’), the Charter of Fundamental Rights of the European Union (‘the Charter’) and 

international human rights law – which will have to be carefully considered in the 

drafting of the legislation. As the General Scheme is concerned in part with the 

regulation of forms of expression, it follows that the General Scheme will involve 

challenging questions in balancing, accommodating or reconciling these rights. 

Prohibition on discrimination and on incitement to hatred 

The right to equality under the law is guaranteed under the Constitution,27 the 

Charter28 and the ECHR29. Article 1(a) of the EU Council Framework Decision on 

combating certain forms and expressions of racism and xenophobia by means of 

criminal law (‘the Framework Decision’) requires Member States to punish incitement 

to violence or hatred – including by public dissemination or distribution of tracts, 

pictures or other material – directed against a group of persons or a member of such a 

group defined by reference to race, colour, religion, descent or national or ethnic 

origin.30 

Article 20(2) of the International Covenant on Civil and Political Rights (‘ICCPR’) requires 

states to prohibit any advocacy of national, racial or religious hatred that constitutes 

incitement to discrimination, hostility or violence. Article 4 of the United Nations 

Convention on the Elimination of Racial Discrimination (‘CERD’) requires states to 

undertake to adopt immediate and positive measures designed to eradicate all 

                                                           

27 Article 40.1 of the Constitution. 
28 Under EU law, Article 21 of the Charter sets out that “[a]ny discrimination based on any ground such as 
sex, race, colour, ethnic or social origin, genetic features, language, religion or belief, political or any other 
opinion, membership of a national minority, property, birth, disability, age or sexual orientation shall be 
prohibited.” 
29 Article 14 of the ECHR provides that the rights and freedoms under the Convention “shall be secured 
without discrimination on any ground such as sex, race, colour, language, religion, political or other 
opinion, national or social origin, association with a national minority, property, birth or other status.” 
30 EU Council Framework Decision 2008/913/JHA of 28 November 2008 on combating certain forms and 
expressions of racism and xenophobia by means of criminal law. 

https://eur-lex.europa.eu/legal-content/EN/TXT/?uri=celex%3A32008F0913
https://eur-lex.europa.eu/legal-content/EN/TXT/?uri=celex%3A32008F0913
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incitement to, or acts of, such discrimination including by declaring it an offence 

punishable by law all dissemination of ideas based on racial superiority or hatred, 

incitement to racial discrimination, as well as all acts of violence or incitement to such 

acts against any race or group of persons of another colour or ethnic origin.31 . While 

these human rights instruments expressly prohibit incitement to hatred on the grounds 

of racial, national, religious and ethnic origin, the underpinning principle of non-

discrimination means they should be understood to prohibit incitement that targets 

any of the broader categories protected under international human rights law.32 

Also of relevance is Principle 12 of the Camden Principles,33 prepared by the human 

rights organisation, Article 19, which provides that: 

“[a]ll States should adopt legislation prohibiting any advocacy of national, racial 

or religious hatred that constitutes incitement to discrimination, hostility or 

violence (hate speech).”34 

Freedom of expression 

The right to freedom of expression is protected under the Constitution, EU and 

international law.35 The right to freedom of expression includes the freedom to hold 

opinions and the freedom to seek, receive and impart information and ideas of all kinds, 

without interference by public authority and regardless of frontiers. The right to 

                                                           

31 Ireland has lodged a reservation/interpretative declaration under Article 4 such that “the right to 
freedom of opinion and expression and the right to peaceful assembly and association may not be 
jeopardised. The UN Committee on the Elimination of Racial Discrimination has continuously 
recommended withdrawal of Ireland’s reservation/interpretative declaration to Article 4 CERD. See 
Committee on the Elimination of Racial Discrimination, Consideration of reports submitted by States 
parties under article 9 of the Convention: Concluding Observations of the Committee on the Elimination 
of Racial Discrimination, Ireland, CERD/C/IRL/CO/3-4 (4 April 2011) para 17; Committee on the 
Elimination of Racial Discrimination, Concluding observations on the combined fifth to ninth reports of 
Ireland, CERD/C/IRL/CO/5-9 (23 January 2020) para. 10. 
32 United Nations General Assembly, Report of the Special Rapporteur on the promotion and protection 
of the right to freedom of opinion and expression, A/74/486 (9 October 2019) para. 9. 
33 These Principles were prepared by ARTICLE 19 on the basis of discussions involving a group of high-
level UN and other officials, and civil society and academic experts in international human rights law on 
freedom of expression and equality issues at meetings held in London on 11 December 2008 and 23-24 
February 2009. The Principles represent a progressive interpretation of international law and standards, 
accepted State practice (as reflected, inter alia, in national laws and the judgments of national courts), 
and the general principles of law recognised by the community of nations. 
34 Article 19, The Camden Principles on Freedom of Expression and Equality (April 2009). 
35 Article 40.6.1°.i of the Constitution, Article 11 of the Charter, Article 10(1) of the ECHR, Article 19(2) of 
the ICCPR, and Article 5 of the CERD. 

https://docstore.ohchr.org/SelfServices/FilesHandler.ashx?enc=6QkG1d%2fPPRiCAqhKb7yhsl%2fyrM1B9TT0oGmEKg0FjIGMDN9GaDxXjccJrXyrYl%2f%2fcNOv7wnHIb0L7jDoxEB0Xhj6wo%2f5mWhBPgF7MFyODF2Qj0zgpRtrVm9esS4KT3%2ft
https://docstore.ohchr.org/SelfServices/FilesHandler.ashx?enc=6QkG1d%2fPPRiCAqhKb7yhsl%2fyrM1B9TT0oGmEKg0FjIGMDN9GaDxXjccJrXyrYl%2f%2fcNOv7wnHIb0L7jDoxEB0Xhj6wo%2f5mWhBPgF7MFyODF2Qj0zgpRtrVm9esS4KT3%2ft
https://docstore.ohchr.org/SelfServices/FilesHandler.ashx?enc=6QkG1d%2fPPRiCAqhKb7yhsl%2fyrM1B9TT0oGmEKg0FjIGMDN9GaDxXjccJrXyrYl%2f%2fcNOv7wnHIb0L7jDoxEB0Xhj6wo%2f5mWhBPgF7MFyODF2Qj0zgpRtrVm9esS4KT3%2ft
https://tbinternet.ohchr.org/_layouts/15/treatybodyexternal/Download.aspx?symbolno=CERD/C/IRL/CO/5-9&Lang=En
https://tbinternet.ohchr.org/_layouts/15/treatybodyexternal/Download.aspx?symbolno=CERD/C/IRL/CO/5-9&Lang=En
https://www.undocs.org/A/74/486
https://www.undocs.org/A/74/486
https://www.article19.org/data/files/pdfs/standards/the-camden-principles-on-freedom-of-expression-and-equality.pdf
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freedom of expression underpins many other rights, including freedom of assembly and 

association, the exercise of the right to vote, and the right to participate in public 

affairs.36 The European Court of Human Rights (the ‘ECtHR’) has found that the right: 

“is applicable not only to "information" or "ideas" that are favourably received or 

regarded as inoffensive or as a matter of indifference, but also to those that 

offend, shock or disturb the State or any sector of the population.”37  

The right to freedom of expression is not absolute, and may be subject to a number of 

qualifying provisions under the Constitution,38 the Charter39, the ECHR40 and the 

ICCPR.41 However, the Irish courts have held that any limitation on the right to freedom 

of expression must be proportionate.42 In order for an interference to be justified under 

Article 10 of the ECHR, the interference must be prescribed by law, pursue a legitimate 

aim, and be necessary in a democratic society.43 The test of whether the interference 

complained of was ‘necessary in a democratic society’ requires the ECtHR to determine 

whether it corresponded to a ‘pressing social need’, whether it was proportionate to 

                                                           

36 Dominika Bychawska-Siniarska, Protecting the Right to Freedom of Expression under the European 
Convention on Human Rights: A Handbook for Legal Practitioners (Council of Europe 2017) pp. 11–12. 
37 Handyside v. the United Kingdom (App No 5493/72) § 49; Observer and Guardian v. the United 
Kingdom (App No 13585/88) § 59. 
38 Article 40.6.1° of the Constitution states: “The education of public opinion being, however, a matter of 
such grave import to the common good, the State shall endeavour to ensure that organs of public 
opinion, such as the radio, the press, the cinema, while preserving their rightful liberty of expression, 
including criticism of Government policy, shall not be used to undermine public order or morality or the 
authority of the State.” 
39 Article 52(1) of the Charter sets out: “Any limitation on the exercise of the rights and freedoms 
recognised by this Charter must be provided for by law and respect the essence of those rights and 
freedoms. Subject to the principle of proportionality, limitations may be made only if they are necessary 
and genuinely meet objectives of general interest recognised by the Union or the need to protect the 
rights and freedoms of others.” 
40 Article 10(2) of the ECHR provides: “The exercise of these freedoms, since it carries with it duties and 
responsibilities, may be subject to such formalities, conditions, restrictions or penalties as are prescribed 
by law and are necessary in a democratic society, in the interests of national security, territorial integrity 
or public safety, for the prevention of disorder or crime, for the protection of health or morals, for the 
protection of the reputation or rights of others, for preventing the disclosure of information received in 
confidence, or for maintaining the authority and impartiality of the judiciary.” 
41 Article 19(3) of the ICCPR provides: “The exercise of the rights provided for in paragraph 2 of this 
article carries with it special duties and responsibilities. It may therefore be subject to certain 
restrictions, but these shall only be such as are provided by law and are necessary: (a) For respect of the 
rights or reputations of others; (b) For the protection of national security or of public order, or of public 
health or morals.” 
42 Independent Newspapers Ltd v Anderson [2006] IEHC 62. 
43 Perinçek v. Switzerland [GC], no. 27510/08, ECHR 2015 (extracts). 

https://rm.coe.int/handbook-freedom-of-expression-eng/1680732814
https://rm.coe.int/handbook-freedom-of-expression-eng/1680732814
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the legitimate aim pursued and whether the reasons given by the national authorities to 

justify it are relevant and sufficient.44 

The United Nations Special Rapporteur on the promotion and protection of the right to 

freedom of opinion and expression (‘the UN Special Rapporteur') has said that any 

restriction must comply with the three-part test of limitations to the right; which 

means that any restriction must be: 

1. Provided by law, which is clear, unambiguous, precisely worded and accessible to 

everyone; 

2. Proven by the State as necessary and legitimate to protect the rights or 

reputation of others; national security or public order, public health or morals; 

and 

3. Proven by the State as the least restrictive and proportionate means to achieve 

the purported aim.45 

Balancing the prohibition on hate speech against freedom of expression 

The need to protect against speech that is harmful to the dignity of the person must be 

weighed against the rights of other persons to express themselves, even where what 

they are saying is shocking or runs contrary to public opinion. There has been relatively 

limited consideration of this issue in the Irish context. However, judgements of the 

ECtHR may provide guidance in reconciling these rights. While the ECHR does not 

contain an explicit obligation for states to prohibit incitement to hatred, the ECtHR has 

adopted two approaches in determining the limits of freedom of expression in respect 

of incitement to hatred: 

i) in certain cases where the comments in question amount to hate speech and 

negate the fundamental values of the Convention, the Court has found that 

such speech may be excluded from protection of Article 10 by reason of 

Article 17 ECHR (prohibition of abuse of rights); 

                                                           

44 Gündüz v. Turkey, no. 35071/97, ECHR 2003-XI, § 38. 
45 United Nations General Assembly, Report of the Special Rapporteur on the promotion and protection 
of the right to freedom of opinion and expression, A/67/357 (7 December 2012) para. 41. 

https://undocs.org/A/67/357
https://undocs.org/A/67/357
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ii) in other cases, where the speech in question is hate speech but is not apt to 

destroy the fundamental values of the Convention, the Court has imposed 

restrictions on speech under Article 10(2) ECHR.46 

The ECtHR has held that Article 17 is only applicable on an exceptional basis and in 

extreme cases, and it should only be resorted to in cases involving Article 10 if it is 

immediately clear that the impugned statements sought to deflect this Article from its 

real purpose by employing the right to freedom of expression for ends clearly contrary 

to the values of the Convention.47 The ECtHR has stated that expressions that seek to 

spread, incite or justify hatred based on intolerance do not enjoy the protection 

afforded by Article 10 of the Convention.48 In determining whether statements, fairly 

construed and seen in their immediate or wider context, could be seen as a direct or 

indirect call for violence or as a justification of violence, hatred or intolerance, the 

ECtHR has been particularly sensitive towards sweeping statements attacking or 

casting in a negative light entire ethnic, religious or other groups.49 The ECtHR has 

recognised that groups which have a history of oppression or inequality, or which face 

deep-rooted prejudices, hostility and discrimination, or which are vulnerable for some 

other reason, may need heightened protection from insulting or discriminatory 

discourse.50 The ECtHR has reiterated that: 

“inciting to hatred does not necessarily entail a call for an act of violence, or 

other criminal acts. Attacks on persons committed by insulting, holding up to 

ridicule or slandering specific groups of the population can be sufficient for the 

authorities to favour combating racist speech in the face of freedom of 

expression exercised in an irresponsible manner.”51  

The ECtHR has stressed that: 

                                                           

46 The ECtHR factsheet on hate speech, updated on September 2020 provides a valuable summary of the 
key case-law on this issue: https://www.echr.coe.int/Documents/FS_Hate_speech_ENG.pdf 
47 Perinçek v. Switzerland [GC], no. 27510/08, 15 October 2015, § 114. 
48 E.S. v. Austria, no. 38450/12, 25 October 2018, § 43. 
49 Perinçek v. Switzerland [GC], no. 27510/08, 15 October 2015, § 206. 
50 Savva Terentyev v. Russia, no. 10692/09, 28 August 2018, § 76. 
51 Vejdeland and others v. Sweden, no. 1813/07, 9 February 2012, § 55. 

https://www.echr.coe.int/Documents/FS_Hate_speech_ENG.pdf
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“it is vitally important that criminal law provisions directed against expressions 

that stir up, promote or justify violence, hatred or intolerance clearly and 

precisely define the scope of relevant offences, and that those provisions be 

strictly construed in order to avoid a situation where the State’s discretion to 

prosecute for such offences becomes too broad and potentially subject to 

abuse through selective enforcement.”52 

The Human Rights Committee has stated that any measures taken by the State to 

prohibit any advocacy of national, racial or religious hatred that constitutes incitement 

to discrimination, hostility or violence must comply with the requirements of Article 

19(3) of the ICCPR in that the restriction on freedom of expression must be prescribed 

by law, necessary and proportionate.53  

The UN Rabat Plan of Action provides that: 

“[t]his implies, among other things, that restrictions are clearly and narrowly 

defined and respond to a pressing social need; are the least intrusive measure 

available; are not overly broad, so that they do not restrict speech in a wide or 

untargeted way; and are proportionate so that the benefit to the protected 

interest outweighs the harm to freedom of expression, including with respect to 

the sanctions they authorize.”54 

Only the most severe hate speech expressions should meet the threshold of 

incitement to hatred. The UN Rabat Plan of Action sets out a range of factors that 

should be considered when assessing the severity of a hate speech act and whether it 

constitutes incitement to hatred.55  

This six-part threshold test includes: 

1. consideration of the context in which the speech took place; 

2. the status of the speaker; 

                                                           

52 Savva Terentyev v. Russia, no. 10692/09, 28 August 2018, § 85. 
53 United Nations Human Rights Committee, General Comment No. 34 Article 19: Freedoms of opinion 
and expression, CCPR/C/GC/34 (12 September 2011) paras. 50–52. 
54 United Nations, Rabat Plan of Action, A/HRC/22/17/Add.4 (11 January 2013) para. 18. 
55 See United Nations, Rabat Plan of Action, A/HRC/22/17/Add.4 (11 January 2013) para. 29. 

https://tbinternet.ohchr.org/_layouts/15/treatybodyexternal/Download.aspx?symbolno=CCPR%2fC%2fGC%2f34&Lang=en
https://tbinternet.ohchr.org/_layouts/15/treatybodyexternal/Download.aspx?symbolno=CCPR%2fC%2fGC%2f34&Lang=en
https://www.ohchr.org/Documents/Issues/Opinion/SeminarRabat/Rabat_draft_outcome.pdf
https://www.ohchr.org/Documents/Issues/Opinion/SeminarRabat/Rabat_draft_outcome.pdf
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3. the intent involved; 

4. the content and form of the speech; 

5. the extent of the speech act; and 

6. the likelihood of the act imminently inciting others to hatred. 

The UN Special Rapporteur has stated that only serious and extreme instances of 

incitement to hatred, which would cross the threshold test should be criminalised.56 

The United Nations Committee on the Elimination of Racial Discrimination has 

recommended that criminalisation of forms of racist expression should be reserved for 

serious cases, to be proven beyond reasonable doubt, and the application of criminal 

sanctions should be governed by the principles of legality, proportionality and 

necessity.57 

ECRI sets out that hate speech reaches the threshold for criminal responsibility if it is 

intended or can reasonably be expected to incite acts of violence, intimidation, hostility 

or discrimination; and it occurs in a public context.58 ECRI envisages: 

“responsibility being imposed where there is an element of recklessness as to 

violence, intimidation, hostility or discrimination being a consequence of a 

particular use of hate speech and not just that this is intended.”59  

ECRI provides that in order to assess whether or not there is a risk of the relevant acts 

occurring account must be taken of the specific circumstances in which the hate 

speech is used; in particular, there is a need to consider: 

                                                           

56 The Special Rapporteur has said that while States are required to prohibit by law any advocacy of 
national, racial or religious hatred that constitutes incitement to discrimination, hostility or violence 
under article 20 (2) of the Covenant, there is no requirement to criminalise such expression. See United 
Nations General Assembly, Report of the Special Rapporteur on the promotion and protection of the 
right to freedom of opinion and expression, A/67/357 (7 December 2012) para. 47. 
57 United Nations Committee on the Elimination of Racial Discrimination, General Recommendation No. 
35 Combatting racist hate speech, CERD/C/GC/35 (26 September 2013) para. 12. 
58 European Commission against Racism and Intolerance, ECRI General Policy Recommendation No. 15 
on Combating Hate Speech, adopted on 8 December 2015 (21 March 2016) pp. 9, 18, 58. 
59 European Commission against Racism and Intolerance, ECRI General Policy Recommendation No. 15 
on Combating Hate Speech, adopted on 8 December 2015 (21 March 2016) p. 58. 

https://undocs.org/A/67/357
https://undocs.org/A/67/357
https://tbinternet.ohchr.org/_layouts/15/treatybodyexternal/Download.aspx?symbolno=CERD%2fC%2fGC%2f35&Lang=en
https://tbinternet.ohchr.org/_layouts/15/treatybodyexternal/Download.aspx?symbolno=CERD%2fC%2fGC%2f35&Lang=en
https://rm.coe.int/ecri-general-policy-recommendation-no-15-on-combating-hate-speech/16808b5b01
https://rm.coe.int/ecri-general-policy-recommendation-no-15-on-combating-hate-speech/16808b5b01
https://rm.coe.int/ecri-general-policy-recommendation-no-15-on-combating-hate-speech/16808b5b01
https://rm.coe.int/ecri-general-policy-recommendation-no-15-on-combating-hate-speech/16808b5b01
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(b) the context in which the hate speech concerned is being used (notably whether 

or not there are already serious tensions within society to which this hate 

speech is linked); 

(c) the capacity of the person using the hate speech to exercise influence over 

others (such as by virtue of being a political, religious or community leaders); 

(d) the nature and strength of the language used (such as whether it is provocative 

and direct, involves the use of misinformation, negative stereotyping and 

stigmatisation or otherwise capable of inciting acts of violence, intimidation, 

hostility or discrimination); 

(e) the context of the specific remarks (whether or not they are an isolated 

occurrence or are reaffirmed several times and whether or not they can be 

regarded as being counter-balanced either through others made by the same 

speaker or by someone else, especially in the course of a debate); 

(f) the medium used (whether or not it is capable of immediately bringing about a 

response from the audience such as at a ‘live’ event); and 

(g) the nature of the audience (whether or not this had the means and inclination or 

susceptibility to engage in acts of violence, intimidation, hostility or 

discrimination).60 

Addressing hate-motivated offences 

There is no agreed understanding at UN, EU or Council of Europe levels as to how to 

define hate crime and what constitutes a hate crime.61 The Organisation for Security 

and Co-operation in Europe’s Office for Democratic Institutions and Human Rights 

(‘ODIHR’) sets out that hate crimes are: 

“criminal acts committed with a bias motive.”62  

                                                           

60 European Commission against Racism and Intolerance, ECRI General Policy Recommendation No. 15 
on Combating Hate Speech, adopted on 8 December 2015 (21 March 2016) p. 18. 
61 Jennifer Schweppe, ‘What is a hate crime?’ (2021) Cogent Social Science, p. 2. 
62 ODIHR, Hate Crimes Law: A Practical Guide (2009) p. 16. 

https://rm.coe.int/ecri-general-policy-recommendation-no-15-on-combating-hate-speech/16808b5b01
https://rm.coe.int/ecri-general-policy-recommendation-no-15-on-combating-hate-speech/16808b5b01
https://www.osce.org/files/f/documents/3/e/36426.pdf
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Bias motivation means that the perpetrator chose the target on the basis of their actual 

or perceived association with a group that shares a protected characteristic. There is 

no requirement or obligation on States to adopt hate crime legislation; however, there 

is a recognition that hate crime requires a criminal law response. There is no consistent 

approach to responding to hate crime; some states include a substantive offence 

motivated by prejudice while other states use penalty enhancements to increase the 

penalty for an offence when it is motivated by prejudice.63 

In terms of guidance under international human rights law in responding to hate crime, 

Article 4 of CERD requires States Parties to declare an offence punishable by law:  

“all acts of violence or incitement to such acts against any race or group of 

persons of another colour or ethnic origin.”  

ECRI recommends that: 

“racist and xenophobic acts are stringently punished through methods such as: 

i) defining common offences but with a racist or xenophobic nature 

as specific offences; 

ii) enabling the racist or xenophobic motives of the offender to be 

specifically taken into account”.64  

Article 4 of the Framework Decision sets out that: 

“Member States shall take the necessary measures to ensure that racist and 

xenophobic motivation is considered an aggravating circumstance, or, 

alternatively that such motivation may be taken into consideration by the courts 

in the determination of the penalties.”  

                                                           

63 See discussion in ODIHR, Hate Crimes Law: A Practical Guide (2009). 
64 European Commission against Racism and Intolerance, ECRI General Policy Recommendation No 1 on 
combatting racism, xenophobia, antisemitism and intolerance, adopted 4 October 1996 (1996) p. 4. See 
also European Commission against Racism and Intolerance, ECRI General Policy Recommendation No. 7 
on national legislation to combat racism and racial discrimination, adopted on 13 December 2002 and 
amended on 7 December 2017 (2018) p. 8. 

https://www.osce.org/files/f/documents/3/e/36426.pdf
https://rm.coe.int/ecri-general-policy-recommendation-no-1-on-combating-racism-xenophobia/16808b59e1
https://rm.coe.int/ecri-general-policy-recommendation-no-1-on-combating-racism-xenophobia/16808b59e1
https://rm.coe.int/ecri-general-policy-recommendation-no-7-revised-on-national-legislatio/16808b5aae
https://rm.coe.int/ecri-general-policy-recommendation-no-7-revised-on-national-legislatio/16808b5aae
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The European Parliament resolution on strengthening the fight against racism, 

xenophobia and hate crime: 

“calls for mechanisms to be put in place with a view to making hate crime visible 

in the EU, ensuring that bias-motivated offences are punishable, and as such are 

recorded properly and investigated effectively, that offenders are prosecuted 

and punished and that victims are offered proper assistance, protection and 

compensation, thus encouraging victims of hate crime and witnesses to report 

incidents.”65 

The ECtHR has found that State authorities have a duty to take all reasonable steps to 

uncover any possible discriminatory motives when investigating a violent act.66 The 

obligation on authorities to investigate whether an act was motivated by bias is an 

obligation to use best endeavours; the authorities must do what is reasonable in the 

circumstances to collect and secure the evidence, explore all practical means of 

discovering the truth and deliver fully reasoned, impartial and objective decisions, 

without omitting suspicious facts that may be indicative of violence induced by, for 

instance, racial or religious intolerance, or violence motivated by gender-based 

discrimination.67 The ECtHR has held that treating violence and brutality arising from 

discriminatory attitudes on an equal footing with violence occurring in cases that have 

no such overtones would be turning a blind eye to the specific nature of acts that are 

particularly destructive of fundamental rights and may constitute unjustified treatment 

irreconcilable with Article 14 of the ECHR.68 

  

                                                           

65 European Parliament resolution of 14 March 2013 on strengthening the fight against racism, 
xenophobia and hate crime (2013/2543(RSP)). 
66 M.C. and A.C. v. Romania, No. 12060/12, 12 April 2016, § 113. 
67 Nachova and Others v. Bulgaria [GC], nos. 43577/98 and 43579/98, ECHR 2005-VII, § 160; M.C. and 
A.C. v. Romania, No. 12060/12, 12 April 2016, § 113. 
68 Nachova and Others v. Bulgaria [GC], nos. 43577/98 and 43579/98, ECHR 2005-VII, § 160; M.C. and 
A.C. v. Romania, No. 12060/12, 12 April 2016, § 113. 

https://eur-lex.europa.eu/legal-content/HR/TXT/?uri=CELEX:52013IP0090
https://eur-lex.europa.eu/legal-content/HR/TXT/?uri=CELEX:52013IP0090
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General observations on responding to hate speech and 
hate crime 

Effective participation of affected groups in the legislative process 

The enactment of this legislation will be critically important for Ireland’s 

implementation of its obligations under human rights law to respond to incitement to 

hatred and hate crime. Accordingly, the Commission is of the view that in order to 

ensure that the legislative proposals under the General Scheme are adequate and 

appropriate to address the proposed offences there should be effective consultation 

and participation with groups impacted by the legislation.69 In its report on Ireland in 

2019, ECRI recommended that hate speech and hate crime legislation be enacted in 

consultation with civil society actors.70 The Commission draws particular attention to 

the need for active engagement with persons with disabilities, particularly through 

Disabled Persons Organisations, in the decision-making processes.71 Furthermore, in 

terms of which groups to consult with, while the General Scheme lists characteristics 

protected under the legislation, the Commission recommends broader engagement 

including with groups not falling within those characteristics so as to understand the 

nature and effect of incitement to hatred and hate crime on these respective groups 

and consider whether these groups should also be protected under the legislation. 

The principle of participation requires the active and informed participation of 

individuals in the development, implementation, monitoring and reviewing of 

legislative, executive and administrative decisions that concern them.72 Individuals and 

                                                           

69 The right to participate in public life is recognised under Article 25 of the ICCPR, Article 5 (c) of the 
CERD, Article 7 of the Convention on the Elimination of All Forms of Discrimination against Women, 
Articles 12 and 23 (1) of the Convention on the Rights of the Child, and Article 4 (3) and Article 33 (3) of 
the Convention on the Rights of Persons with Disabilities. See also United Nations Office of the High 
Commissioner for Human Rights, Guidelines for States on the effective implementation of the right to 
participate in public affairs (2018). 
70 European Commission against Racism and Intolerance, ECRI report on Ireland (fifth monitoring cycle), 
adopted on 2 April 2019 (June 2019) p. 17. 
71 As required under Article 4 (3) of the Convention on the Rights of Persons with Disabilities. See 
guidance in Committee on the Rights of Persons with Disabilities, General comment No. 7 (2018) on the 
participation of persons with disabilities, including children with disabilities, through their representative 
organizations, in the implementation and monitoring of the Convention, CRPD/C/GC/7 (9 November 
2018). 
72 United Nations Office of the High Commissioner for Human Rights, Guidelines for States on the 
effective implementation of the right to participate in public affairs (2018). 

https://www.ohchr.org/Documents/Issues/PublicAffairs/GuidelinesRightParticipatePublicAffairs_web.pdf
https://www.ohchr.org/Documents/Issues/PublicAffairs/GuidelinesRightParticipatePublicAffairs_web.pdf
https://rm.coe.int/fifth-report-on-ireland/168094c575
https://docstore.ohchr.org/SelfServices/FilesHandler.ashx?enc=6QkG1d%2fPPRiCAqhKb7yhsnbHatvuFkZ%2bt93Y3D%2baa2pjFYzWLBu0vA%2bBr7QovZhbuyqzjDN0plweYI46WXrJJ6aB3Mx4y%2fspT%2bQrY5K2mKse5zjo%2bfvBDVu%2b42R9iK1p
https://docstore.ohchr.org/SelfServices/FilesHandler.ashx?enc=6QkG1d%2fPPRiCAqhKb7yhsnbHatvuFkZ%2bt93Y3D%2baa2pjFYzWLBu0vA%2bBr7QovZhbuyqzjDN0plweYI46WXrJJ6aB3Mx4y%2fspT%2bQrY5K2mKse5zjo%2bfvBDVu%2b42R9iK1p
https://docstore.ohchr.org/SelfServices/FilesHandler.ashx?enc=6QkG1d%2fPPRiCAqhKb7yhsnbHatvuFkZ%2bt93Y3D%2baa2pjFYzWLBu0vA%2bBr7QovZhbuyqzjDN0plweYI46WXrJJ6aB3Mx4y%2fspT%2bQrY5K2mKse5zjo%2bfvBDVu%2b42R9iK1p
https://www.ohchr.org/Documents/Issues/PublicAffairs/GuidelinesRightParticipatePublicAffairs_web.pdf
https://www.ohchr.org/Documents/Issues/PublicAffairs/GuidelinesRightParticipatePublicAffairs_web.pdf
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representative groups will understand the nature and type of offences faced by their 

respective groups, and this perspective should help ensure that the drafting process is 

more informed and transparent. The requirement of ensuring effective participation 

extends beyond the development of this legislation and includes ensuring affected 

groups are involved in the decision-making processes involving implementing, 

monitoring and reviewing this legislation; such as data collection, reporting and 

monitoring mechanisms, and supports for victims. Engagement with affected 

individuals and groups should be seen as a key support in ensuring that the public is 

aware of and educated on the provisions of this legislation; in particular the precise 

scope of the incitement to hatred offences and the substantive offences aggravated by 

prejudice. 

The Commission recommends that the development, implementation, monitoring, 

evaluation and review of this legislation should be informed by the effective 

participation of affected individuals and groups. 

Training for key actors 

Adequate and appropriate training on incitement to hatred and hate crime for the 

judiciary, prosecutors, and police investigators is essential to the effective operation of 

this legislation.73 Increased skills and knowledge on the proposed offences will improve 

the criminal justice response to these crimes. This is important as concerns have been 

raised on the extent of awareness within An Garda Síochána of what constitutes hate 

crime or a hate-related incident, how it should be recorded, and the importance of it 

being recorded.74 This underlines the need for training on the indicators of hate crime 

for prosecutors and members of An Garda Síochána.75 ECRI has recommended that all 

members of An Garda Síochána are thoroughly trained in identifying, recording and 

                                                           

73 ODIHR, Hate Crimes Law: A Practical Guide (2009) pp. 11, 12; Committee on the Elimination of Racial 
Discrimination, Concluding observations on the combined fifth to ninth reports of Ireland, 
CERD/C/IRL/CO/5-9 (23 January 2020) para. 22. See also IHREC, Review of the Prohibition of Incitement 
to Hatred Act 1989 (December 2019) p. 35. 
74 James Carr, ‘Recording and Reporting Racist Hate Crime: Police and Civil Society Responses’ and 
Amanda Haynes and Jennifer Schweppe, ‘The disappearing of hate crime in the Irish criminal justice 
process’, in Amanda Haynes et al. (eds.), Critical Perspectives on Hate Crime (2017). 
75 ODIHR, Hate Crimes Law: A Practical Guide (2009) p. 35. 

https://www.osce.org/files/f/documents/3/e/36426.pdf
https://tbinternet.ohchr.org/_layouts/15/treatybodyexternal/Download.aspx?symbolno=CERD/C/IRL/CO/5-9&Lang=En
https://www.ihrec.ie/app/uploads/2019/12/Review-of-the-Prohibition-of-Incitement-to-Hatred-Act-1989.pdf
https://www.ihrec.ie/app/uploads/2019/12/Review-of-the-Prohibition-of-Incitement-to-Hatred-Act-1989.pdf
https://www.osce.org/files/f/documents/3/e/36426.pdf
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investigating hate crime.76 Training on these offences should emphasise the 

importance of prosecuting these offences; particularly as a substantive hate crime 

offence may pose challenges as it requires motive to be proved. This difficulty may 

mean that prosecutors may be reluctant to prosecute the aggravated offence and 

instead prosecute the ordinary offence.77 Prosecutors should know the importance of 

prosecuting offences aggravated by prejudice, even if the offence is minor, as any 

offence aggravated by prejudice can undermine social cohesion and society as a 

whole.78 

As discussed in the following section, the Commission has concerns around the scope 

and understanding of the provisions setting out the offences of incitement to hatred 

within the General Scheme. While the Commission proposes a number of amendments 

to clarify the scope and meaning of incitement to hatred; the Commission emphasises 

the importance of judicial education and training on the various elements of the 

offence. As prosecutions are rarely taken under the Prohibition of Incitement to Hatred 

Act 1989, there is a lack of familiarity amongst the judiciary with the elements of the 

offence of incitement to hatred. The threshold for when an act of hate speech should 

be criminalised will have to be clear and precise for members of the judiciary for this 

legislation to be effective. Terms such as ‘hatred’ and ‘hostility’, which are integral to 

the offence, are not easily understood; so there will be a need for significant training for 

the judiciary on the precise meaning and scope of these terms in the context of the 

legislation. 

The Commission recommends that members of An Garda Síochána should be 

equipped to understand, recognise, and thoroughly investigate all instances of 

incitement to hatred and hate crime through initial training at recruit stage and 

thereafter through dedicated ongoing training. 

                                                           

76 European Commission against Racism and Intolerance, ECRI report on Ireland (fifth monitoring cycle), 
adopted on 2 April 2019 (June 2019) p. 20. 
77 ODIHR, Hate Crimes Law: A Practical Guide (2009) p. 35. 
78 United Nations Committee on the Elimination of Racial Discrimination, General Recommendation 31 
on the prevention of racial discrimination in the administration and functioning of the criminal justice 
system (2005) para. 15. 

https://rm.coe.int/fifth-report-on-ireland/168094c575
https://www.osce.org/files/f/documents/3/e/36426.pdf
https://tbinternet.ohchr.org/_layouts/15/treatybodyexternal/Download.aspx?symbolno=INT%2fCERD%2fGEC%2f7503&Lang=en
https://tbinternet.ohchr.org/_layouts/15/treatybodyexternal/Download.aspx?symbolno=INT%2fCERD%2fGEC%2f7503&Lang=en
https://tbinternet.ohchr.org/_layouts/15/treatybodyexternal/Download.aspx?symbolno=INT%2fCERD%2fGEC%2f7503&Lang=en
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The Commission recommends that initial and ongoing training be provided to 

prosecutors and the judiciary on incitement to hatred and hate crime offences. 

Monitoring and report mechanisms 

The Commission welcomes the launch of An Garda Síochána’s alternative hate crime 

reporting mechanism.79 The Commission is of the view that it should be placed on a 

statutory footing and supplemented by a sustainably-funded third-party reporting 

mechanism.80 ECRI strongly recommends setting up alternative mechanisms to 

encourage victims to report hate crime incidents, such as third-party reporting 

systems or dedicated telephone lines, in cooperation with relevant NGOs.81 ECRI 

recommends this practice as people can be more comfortable talking about a traumatic 

experience with members of their own communities. The Commission notes that a 

number of civil society organisations operate or have operated third party mechanisms 

to collect and report data on discriminatory crimes across various grounds.82 The 

Commission is of view that the State should facilitate the cooperation of civil society 

third-party reporting mechanisms and An Garda Síochána in improving the reporting of 

hate by setting up a framework of cooperation, including developing data sharing 

agreements.83 

                                                           

79 The reporting mechanism is available here: https://www.garda.ie/en/crime/hate-crime/. It was 
launched 
on 21 July 2021 - see Conor Hunt, New service launched for people to report hate crimes, RTÉ news (21 
July 
2021). Hate crime is defined as “any criminal offence which is perceived by the victim or any other person 
to, in whole or in part, be motivated by hostility or prejudice, based on actual or perceived age, disability, 
race, colour, nationality, ethnicity, religion, sexual orientation or gender”; see An Garda Síochána, 
Diversity & Integration strategy 2019–2021. 
80 For example, INAR’s iReport.ie. 
81 European Commission against Racism and Intolerance, ECRI report on Ireland (fifth monitoring cycle), 
adopted on 2 April 2019 (June 2019) p. 19. 
82 INAR’s iReport.ie, Transgender Equality Network Ireland’s (TENI) Stop Transphobia and Discrimination 
(STAD), and the Gay and Lesbian Equality Network’s (GLEN) stophatecrime.ie. See discussion in Amanda 
Haynes and Jennifer Schweppe, Lifecycle of a Hate Crime: Country Report for Ireland (ICCL 2017) pp. 19, 
81–88. 
83 The EU Subgroup on methodologies for recording and collecting data on hate crime encourage 
Member States to set up frameworks of systematic and sustainable cooperation between law 
enforcement agencies, as well as other public authorities engaged in tackling hate crime, such as relevant 
civil society organisations. Examples of existing frameworks of cooperation include: Developing data 
sharing agreements. See EU High Level Group on combating racism, xenophobia and other forms of 
intolerance - Subgroup on methodologies for recording and collecting data on hate crime, Improving the 
Recording of Hate Crime by Law Enforcement Authorities: Key Guiding Principles (December 2017) p. 8. 

https://www.garda.ie/en/crime/hate-crime/
https://www.garda.ie/en/crime-prevention/community-engagement/community-engagement-offices/garda-national-diversity-integration-unit/diversity-and-integration-strategy-2019-2021-english-v1-1.pdf
https://rm.coe.int/fifth-report-on-ireland/168094c575
https://fra.europa.eu/sites/default/files/fra_uploads/ec-2017-key-guiding-principles-recording-hate-crime_en.pdf
https://fra.europa.eu/sites/default/files/fra_uploads/ec-2017-key-guiding-principles-recording-hate-crime_en.pdf
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There may be underreporting of crimes due to marginalised status of victim groups; in 

particular, persons with disabilities face barriers to reporting hate crime due to their 

potential isolation from support services and the community, their proximity to the 

perpetrator, the fear that their claim will not be taken seriously by authorities and the 

risk that law enforcement officers will not recognise the severity of this type of crime.84 

Victims of crime, who may be in a vulnerable position due to their migration status, 

should not be deterred from reporting crime for fear of prosecution in relation to 

immigration matters; migration status should not pose a barrier to the reporting and 

investigation of crime.85 To facilitate the reporting of hate crimes by migrants and their 

participation in the criminal justice process without fear of their migration status being 

investigated by An Garda Síochána, the Commission is of the view that the State should 

establish an effective firewall separating the criminal justice system and immigration 

enforcement activities.86 The Framework Decision provides that investigations and 

prosecutions of offences involving racism and xenophobia should not be dependent on 

reports or accusations made by victims, as they are particularly vulnerable and may be 

reluctant to initiate legal proceedings.87 

The Commission notes the State’s poor record on collating and publishing hate crime 

data, despite its obligation to make public data on hate crime.88 This deficiency in 

available data on hate crime as well as hate speech means that it is impossible to gain a 

full understanding of the levels of hate crime and hate speech which in turn impacts on 

developing and implementing legislative and policy measures to effectively respond to 

                                                           

84 ODIHR, Factsheet: Disability Hate Crime (2016) p. 3. 
85 Article 1 of Directive 2012/29/EU (also known as the EU Victim’s Directive) provides: ‘The rights set 
out in this Directive shall apply to victims in a non-discriminatory manner, including with respect to their 
residence status.’ 
86 Firewalls should clearly prohibit the sharing of personal data of, or other information about, persons 
suspected of being an undocumented migrant with immigration officials; see Recommendation 33 of 
ECRI, General Policy Recommendation No. 16 on safeguarding irregularly present migrants from 
discrimination, adopted on 16 March 2016 (10 May 2016); United Nations Office of the High 
Commissioner for Human Rights, Principles and Guidelines, supported by practical guidance, on the 
human rights protection of migrants in vulnerable situations (2018) pp. 26, 36. 
87 Article 8 and Recital 11 of the Council Framework Decision 2008/913/JHA of 28 November 2008 on 
combating certain forms and expressions of racism and xenophobia by means of criminal law. 
88 For example, no official data on hate crime was reported to the ODIHR in 2015, 2016 or 2017. See 
ODIHR, 
Hate crime report: Ireland. As a participating State in the Organization for Security and Co-operation in 
Europe, Ireland has made a commitment to “collect, maintain and make public reliable data on hate 
crimes, across the criminal justice system from the police to the courts”. 

https://www.osce.org/files/f/documents/5/0/290021_1.pdf
https://rm.coe.int/ecri-general-policy-recommendation-no-16-on-safeguarding-irregularly-p/16808b5b0b
https://rm.coe.int/ecri-general-policy-recommendation-no-16-on-safeguarding-irregularly-p/16808b5b0b
https://www.ohchr.org/Documents/Issues/Migration/PrinciplesAndGuidelines.pdf
https://www.ohchr.org/Documents/Issues/Migration/PrinciplesAndGuidelines.pdf
https://eur-lex.europa.eu/legal-content/EN/TXT/?uri=celex%3A32008F0913
https://eur-lex.europa.eu/legal-content/EN/TXT/?uri=celex%3A32008F0913
https://hatecrime.osce.org/ireland
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the acts.89 A lack of comprehensive and detailed disaggregated data results in policies 

and legislation being based on perceptions rather than informed by data collection and 

research.90 The collection and publication of disaggregated data is essential to learn 

about the nature of these offences, the characteristics of victim groups, and the 

effectiveness of the criminal justice response in terms of prosecutions and 

sentencing.91 

The UN Special Rapporteur has stated that: 

“[s]ystematic disaggregated data collection and analysis, using human-rights-

sensitive methodologies, enable a better understanding of problems in a given 

country, the creation of better-targeted policies and the possibility of 

evaluation.”92  

The Committee on the Elimination of Racial Discrimination has recommended that 

Ireland ensure that racist hate crime is properly recorded, including by providing clear 

guidelines on the recording of the crime, and collect disaggregated data on the crime.93 

The Committee has also placed an emphasis on systematic data collection in 

combatting hate speech;94 and has recommended that states should have access to 

comprehensive statistical or other information on complaints, prosecutions and 

convictions relating to acts of racism and xenophobia.95 

ECRI has strongly recommended that an improved mechanism for collecting 

disaggregated data on hate crime, including hate speech, is established by the State.96 

                                                           

89 See European Commission against Racism and Intolerance, ECRI report on Ireland (fifth monitoring 
cycle), adopted on 2 April 2019 (June 2019) p. 15. 
90 United Nations General Assembly, Report of the Special Rapporteur on the promotion and protection 
of the right to freedom of opinion and expression, A/67/357 (7 December 2012) para. 68. 
91 See FRA, Hate crime recording and data collection practice across the EU (2018). 
92 United Nations General Assembly, Report of the Special Rapporteur on the promotion and protection 
of the right to freedom of opinion and expression, A/67/357 (7 December 2012) para. 68. 
93 Committee on the Elimination of Racial Discrimination, Concluding observations on the combined fifth 
to ninth reports of Ireland, CERD/C/IRL/CO/5-9 (23 January 2020) para. 22(b). 
94 United Nations Committee on the Elimination of Racial Discrimination, General Recommendation No. 
35 Combatting racist hate speech, CERD/C/GC/35 (26 September 2013) para. 38. 
95 United Nations Committee on the Elimination of Racial Discrimination, General Recommendation 31 
on the prevention of racial discrimination in the administration and functioning of the criminal justice 
system (2005) para. 3. 
96 European Commission against Racism and Intolerance, ECRI report on Ireland (fifth monitoring cycle), 
adopted on 2 April 2019 (June 2019) p. 15. 

https://rm.coe.int/fifth-report-on-ireland/168094c575
https://rm.coe.int/fifth-report-on-ireland/168094c575
https://undocs.org/A/67/357
https://undocs.org/A/67/357
https://fra.europa.eu/sites/default/files/fra_uploads/fra-2018-hate-crime-recording_en.pdf
https://undocs.org/A/67/357
https://undocs.org/A/67/357
https://tbinternet.ohchr.org/_layouts/15/treatybodyexternal/Download.aspx?symbolno=CERD/C/IRL/CO/5-9&Lang=En
https://tbinternet.ohchr.org/_layouts/15/treatybodyexternal/Download.aspx?symbolno=CERD/C/IRL/CO/5-9&Lang=En
https://tbinternet.ohchr.org/_layouts/15/treatybodyexternal/Download.aspx?symbolno=CERD%2fC%2fGC%2f35&Lang=en
https://tbinternet.ohchr.org/_layouts/15/treatybodyexternal/Download.aspx?symbolno=CERD%2fC%2fGC%2f35&Lang=en
https://tbinternet.ohchr.org/_layouts/15/treatybodyexternal/Download.aspx?symbolno=INT%2fCERD%2fGEC%2f7503&Lang=en
https://tbinternet.ohchr.org/_layouts/15/treatybodyexternal/Download.aspx?symbolno=INT%2fCERD%2fGEC%2f7503&Lang=en
https://tbinternet.ohchr.org/_layouts/15/treatybodyexternal/Download.aspx?symbolno=INT%2fCERD%2fGEC%2f7503&Lang=en
https://rm.coe.int/fifth-report-on-ireland/168094c575
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ECRI recommends that data should be systematically recorded on the hate motive 

invoked at all stages of investigation, prosecution, conviction and sentencing; and this 

data should be made available to the public.97 In regard to guidelines for the publication 

of disaggregated data, ODIHR provides that publication of disaggregated data could 

include demographics of victim and perpetrator, location of incident, and whether the 

crime was motivated by more than one bias.98 If the offence was motivated by more 

than one, each bias motive should be recorded.99 The same detailed categories for the 

reporting of data should be used for each level of the criminal justice process; the 

investigation, the prosecution and sentencing.100 

The European Parliament resolution on strengthening the fight against racism, 

xenophobia and hate crime: 

“calls for the collection of broader, reliable data on hate crime, i.e. recording, as a 

minimum, the number of incidents reported by the public and recorded by the 

authorities, the number of convictions, the grounds on which offences were 

found to be discriminatory and the punishments imposed, as well as crime 

victimisation surveys on the nature and extent of unreported crimes, the 

experiences of crime victims with law enforcement, the reasons for non-

reporting, and rights awareness among victims of hate crime”.101  

The Commission notes the European Commission’s recent publication of the Guidance 

Note on the collection and use of equality data based on racial and ethnic origin.102 

                                                           

97 European Commission against Racism and Intolerance, ECRI report on Ireland (fifth monitoring cycle), 
adopted on 2 April 2019 (June 2019) p. 15. 
98 ODIHR, Hate Crime Data-Collection and Monitoring Mechanisms: A Practical Guide (2014) pp. 17–18. 
99 ODIHR, Hate Crime Data-Collection and Monitoring Mechanisms: A Practical Guide (2014). 
100 ODIHR, Hate Crime Data-Collection and Monitoring Mechanisms: A Practical Guide (2014) p. 43. 
101 European Parliament resolution of 14 March 2013 on strengthening the fight against racism, 
xenophobia and hate crime (2013/2543(RSP)). 
102 The Guidance Note has been published as an action under the European Anti-Racism Action Plan 
2020-2025 to support Member State’s National Action Plans Against Racism. 
https://ec.europa.eu/info/sites/default/files/guidance_note_on_the_collection_and_use_of_equality_d
ata_based_on_racial_or_ethnic_origin_final.pdf. 

https://rm.coe.int/fifth-report-on-ireland/168094c575
https://www.osce.org/files/f/documents/3/a/124533.pdf
https://www.osce.org/files/f/documents/3/a/124533.pdf
https://www.osce.org/files/f/documents/3/a/124533.pdf
https://eur-lex.europa.eu/legal-content/HR/TXT/?uri=CELEX:52013IP0090
https://eur-lex.europa.eu/legal-content/HR/TXT/?uri=CELEX:52013IP0090
https://ec.europa.eu/info/sites/default/files/guidance_note_on_the_collection_and_use_of_equality_data_based_on_racial_or_ethnic_origin_final.pdf
https://ec.europa.eu/info/sites/default/files/guidance_note_on_the_collection_and_use_of_equality_data_based_on_racial_or_ethnic_origin_final.pdf
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Victimisation survey data can enable police and policymakers to understand the hate 

crime reporting gap and develop measures to address it.103 

The Commission recommends the Department of Justice place An Garda Síochána’s 

alternative hate crime reporting mechanism on a statutory basis through 

amendment to current legislation under development.104 The Commission further 

recommends that the State support the continued operation of alternative third 

party hate crime reporting through the provision of sustainable core funding and the 

development of data sharing agreements between An Garda Síochána and relevant 

civil society organisations. 

The Commission recommends that the State should establish an effective firewall 

separating the criminal justice system and immigration enforcement activities. 

The Commission recommends that An Garda Síochána and the Courts Service 

record and publish accurate and reliable disaggregated data on hate crime and 

incitement to hatred on an annual basis informed by European Commission 

Guidance on equality data.105 

The Commission recommends the use of victimisation surveys, which include hate 

crime and incitement to hatred specific questions, and are supplemented by booster 

samples of groups traditionally underrepresented or excluded from standard 

national surveys. 

The regulation of hate speech online 

The internet plays a critical role as an enabler to the full and meaningful participation of 

marginalised groups in public and political life, offering a powerful opportunity for 

groups to transmit information, share knowledge and support and broadcast to wider 

audiences. However online spaces are far from inclusive and can serve as a platform for 

perpetuating misogyny, sexism, racist hate, disablist speech, and homophobic and 

                                                           

103 ODIHR, Hate Crime Data-Collection and Monitoring Mechanisms: A Practical Guide (2014) Section 3, 
pp. 33–40. 
104 For example the Policing, Security and Community Safety Bill. 
105 https://ec.europa.eu/info/policies/justice-and-fundamental-rights/combatting-
discrimination/equality-data-collection_en. 

https://www.osce.org/files/f/documents/3/a/124533.pdf
https://ec.europa.eu/info/policies/justice-and-fundamental-rights/combatting-discrimination/equality-data-collection_en
https://ec.europa.eu/info/policies/justice-and-fundamental-rights/combatting-discrimination/equality-data-collection_en
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transphobic speech.106 In particular, individuals can be targeted on overlapping grounds 

of discrimination; which reinforces marginalisation and further restricts their access to 

public and political spaces. The internet has changed the context, nature and scope of 

hate speech; as individuals can be the target of online hate speech on a daily basis and 

individuals cannot walk away from online abuse; particularly in circumstances where a 

person’s work or their participation in public life depends on them being online. 

Internationally, the majority of hate speech incidents occur online,107 and there is 

evidence to suggest that this is the case in Ireland.108 Incidents and discussion of online 

hate speech has increased since the start of the Covid-19 pandemic, as well as other 

major events such as the Black Lives Matter protests; as evidenced by research from 

the UK and the US.109 Online hate speech has real world consequences as there is a 

correlation between online discussions around hate speech and reported incidents of 

hate crime.110 This underscores the need for leadership in addressing online hate 

speech by the State and internet intermediaries, as it is on internet platforms where 

hate speech spreads online.111 The United Nations Special Rapporteur has stated that 

internet companies have seemingly been “spurred on by a business model that values 

attention and virality” without due regard for human rights standards in their products, 

                                                           

106 See Eugenia Siapera, Elena Moreo and Jiang Zhou, Hate Track: Tracking and Monitoring Racist Speech 
Online (2018). 
107 European Commission against Racism and Intolerance, ECRI General Policy Recommendation No. 15 
on Combating Hate Speech, adopted on 8 December 2015 (21 March 2016) p. 4. 
108 INAR recorded 334 hate speech incidents in 2020, compared to 174 in 2019 and 282 of these occurred 
online. See Lucy Michael, Reports of racism in Ireland (Irish Network Against Racism, 2021) p. 20. See also 
IHREC and ESRI, Hidden Versus Revealed Attitudes: A List Experiment on Support for Minorities in Ireland 
(2020) – it examines societies’ attitudes to minorities in Ireland and the extent to which people are 
concealing controversial opinions when afforded anonymity. Research co-funded by the Commission 
and the Irish Research Council has examined the nature and prevalence of racially loaded discourse 
across Ireland’s digital sphere. The research identified a wide range of communities to be targeted by 
online racist speech in Ireland: anti-immigrant and anti-refugee discourses focusing on access to welfare 
and housing are common; discourses stereotyping, dehumanising, and denigrating Roma and Travellers 
were found to be ‘pervasive’; and Islamophobic, anti-Black, and anti-Semitic racist discourse was also 
identified; see Eugenia Siapera, Elena Moreo and Jiang Zhou, Hate Track: Tracking and Monitoring Racist 
Speech Online (2018). 
109 Instances and discussions around online hate speech – relating to sexual orientation, gender and 
gender identity, and race and ethnicity – have increased 38% since the beginning of the pandemic in 
March 2020. Online discussions around violent threats increased by 22% since the start of the pandemic; 
see Brandwatch and Ditch the Label, Uncovered: Online Hate Speech in the Covid Era (2021). 
110 Brandwatch and Ditch the Label, Uncovered: Online Hate Speech in the Covid Era (2021). 
111 United Nations General Assembly, Report of the Special Rapporteur on the promotion and protection 
of the right to freedom of opinion and expression, A/74/486 (9 October 2019) para. 40. 

https://www.ihrec.ie/app/uploads/2018/11/HateTrack-Tracking-and-Monitoring-Racist-Hate-Speech-Online.pdf
https://www.ihrec.ie/app/uploads/2018/11/HateTrack-Tracking-and-Monitoring-Racist-Hate-Speech-Online.pdf
https://rm.coe.int/ecri-general-policy-recommendation-no-15-on-combating-hate-speech/16808b5b01
https://rm.coe.int/ecri-general-policy-recommendation-no-15-on-combating-hate-speech/16808b5b01
https://inar.ie/wp-content/uploads/2021/03/2020_iReport.pdf
https://www.ihrec.ie/app/uploads/2020/07/Hidden-Vs-Revealed-Attitudes-Report-IHREC-ESRI-July-2020-1.pdf
https://www.ihrec.ie/app/uploads/2018/11/HateTrack-Tracking-and-Monitoring-Racist-Hate-Speech-Online.pdf
https://www.ihrec.ie/app/uploads/2018/11/HateTrack-Tracking-and-Monitoring-Racist-Hate-Speech-Online.pdf
https://www.brandwatch.com/wp-content/uploads/2021/11/Uncovered_Online_Hate_Speech_DTLxBW.pdf
https://www.brandwatch.com/wp-content/uploads/2021/11/Uncovered_Online_Hate_Speech_DTLxBW.pdf
https://www.undocs.org/A/74/486
https://www.undocs.org/A/74/486


 

26 
 

services and policies.112 The Special Rapporteur calls for the end of companies valuing 

shareholders over public interest, and recommends measures including the de-

monetisation of hate speech as part of the overall efforts of internet companies to 

address hate speech.113 

As this General Scheme is progressing through the legislative process at a similar time 

as the Online Safety and Media Regulation Bill, which proposes to regulate harmful 

online content; the Commission is of the view that it is critical that the provisions under 

the two Bills are carefully aligned. This is to ensure there are no gaps in the 

implementation of legislation addressing hate speech and incitement to hatred online 

and offline. In this regard, the Commission has expressed concern that there is no 

specific reference to hate speech or incitement to violence and hatred in the definition 

of harmful online content under the General Scheme of the Online Safety and Media 

Regulation Bill.114 The Commission has recommended that the categories of harmful 

online content be amended to include online hate speech and content inciting violence 

or hatred. The Commission also recommended that terms relating to hate speech, 

such as racism, sexism, and ableism, should also be clearly defined under the Online 

Safety and Media Regulation Bill. 

The Commission recommends that the provisions, in particular the definition of 

incitement to hatred, within the Criminal Justice (Hate Crime) Bill and the Online 

Safety and Media Regulation Bill be aligned. 

Non-legislative measures to combat hate crime and hate speech 

The Commission has emphasised the need for non-legislative measures, as well as 

legislative measures, to combat hate speech online and offline.115 As the guidance of 

                                                           

112 United Nations General Assembly, Report of the Special Rapporteur on the promotion and protection 
of the right to freedom of opinion and expression, A/74/486 (9 October 2019) paras. 40–55. 
113 United Nations General Assembly, Report of the Special Rapporteur on the promotion and protection 
of the right to freedom of opinion and expression, A/74/486 (9 October 2019) paras. 54, 58(f); United 
Nations Office of the High Commissioner for Human Rights, Governments and Internet companies fail to 
meet challenges of online hate (press release, 21 October 2019). 
114 IHREC, Submission to the Joint Committee on Media, Tourism, Arts, Culture, Sport and the Gaeltacht 
on the General Scheme of the Online Safety and Media Regulation Bill (March 2021) pp. 24–26. 
115 See IHREC, Ireland and the Convention on the Elimination of Racial Discrimination: Submission to the 
United Nations Committee on the Elimination of Racial Discrimination on Ireland’s Combined 5th to 9th 

https://www.undocs.org/A/74/486
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https://www.ihrec.ie/app/uploads/2019/11/IHREC_CERD_UN_Submission_Oct_19.pdf
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human rights and equality bodies has emphasised, criminal sanctions are only one 

component of the required response to hate speech.116 Significant reform to the policy 

and regulatory environment is particularly essential to address the circulation of hate 

speech in the digital public sphere, which is made all the more urgent as Ireland is the 

European host to many major global social media and technology companies.117 

The range of policy and regulatory measures and frameworks necessary to combat 

hate crime and hate speech include media regulation and self-regulation; press codes 

and journalistic ethics; social media standards and take down procedures; codes of 

practice and sanctions for non-compliance; broadcasting standards; codes of conduct 

for public officials, election candidates and elected representatives; counter speech; 

education and awareness raising; promoting and advancing digital literacy for people of 

all ages; and support for victims.118 These measures should contribute to improving 

public awareness of the issues of hate crime and hate speech; and encourage the use of 

non-discriminatory rhetoric and discourse. 

The Commission recommends that alongside the criminal sanctions for incitement 

to hatred under this legislation, civil and administrative measures should be utilised 

to tackle all forms of hate speech.  

                                                           

Report (October 2019) pp. 47–51; IHREC, Review of the Prohibition of Incitement to Hatred Act 1989 
(December 2019) pp. 7–19. 
116 See United Nations General Assembly, Report of the Special Rapporteur on the promotion and 
protection of the right to freedom of opinion and expression, A/67/357 (7 December 2012); United 
Nations Committee on the Elimination of Racial Discrimination, General Recommendation No. 35 
Combatting racist hate speech, CERD/C/GC/35 (26 September 2013); European Commission against 
Racism and Intolerance, ECRI General Policy Recommendation No. 15 on Combating Hate Speech, 
adopted on 8 December 2015 (21 March 2016) . 
117 IHREC, Ireland and the Convention on the Elimination of Racial Discrimination: Submission to the 
United Nations Committee on the Elimination of Racial Discrimination on Ireland’s Combined 5th to 9th 
Report (October 2019) p. 47. 
118 IHREC, Review of the Prohibition of Incitement to Hatred Act 1989 (December 2019) pp. 7–19. See 
also IHREC, Ireland and the Convention on the Elimination of Racial Discrimination: Submission to the 
United Nations Committee on the Elimination of Racial Discrimination on Ireland’s Combined 5th to 9th 
Report (October 2019) pp. 39–51; IHREC, Submission to the Committee on Housing, Local Government 
and Heritage on the General Scheme of the Electoral Reform Bill (February 2021) pp. 2–4; IHREC, 
Developing a National Action Plan Against Racism: Submission to the Anti-Racism Committee (August 
2021) pp. 26–28, 70–75. 
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Specific Observations on the General Scheme 

Title of the Act (Head 1) 

Head 1(1) sets out that the Act may be cited as the Criminal Justice (Hate Crime) Act 

2021. The Commission is concerned that the title of the Act fails to refer to incitement 

to hatred; despite the Act providing for the creation of new incitement to hatred 

offences. The Commission considers that due to the importance of this legislation for 

addressing incitement to hatred and hate crime, it is essential that the title of the 

legislation adequately and appropriately reflects the provisions within the legislation. In 

particular, as the provisions of the legislation will be critical to the rights of affected 

groups it is important that the title be clear and accessible so as to enable the public’s 

understanding of the scope of the Act. 

The Commission recommends that Head 1(1) of the General Scheme be amended so 

that the title of the Act adequately and appropriately reflects the provisions within 

the legislation. 

Interpretation (Head 2) 

The Commission welcomes the inclusion of definitions of key terms within the 

legislation in line with international standards.119 Robust definitions of key terms are 

important in ensuring the effectiveness of the legislation, as difficulties around 

interpreting and understanding a provision can lead to enforcement issues. 

Definition of hatred (Head 2) 

Head 2 sets out that:  

“”hatred” means detestation, significant ill will or hostility, of a magnitude likely 

to lead to harm or unlawful discrimination against a person or group of people 

due to their association with a protected characteristic.”120  

This definition of hatred does not fully align with international standards, including: 

                                                           

119 The UN Rabat Plan of Action sets out that legislative framework on incitement to hatred should 
include robust definitions of key terms; see United Nations, Rabat Plan of Action, A/HRC/22/17/Add.4 
(11 January 2013) para. 21. 
120 Head 2 of the General Scheme. 

https://www.ohchr.org/Documents/Issues/Opinion/SeminarRabat/Rabat_draft_outcome.pdf
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- United Nations Special Rapporteur on the promotion and protection of the 

right to freedom of opinion and expression: ‘hatred’ is a state of mind 

characterized as intense and irrational emotions of opprobrium, enmity and 

detestation towards the target group.121 

- United Nations Rabat Plan of Action: ‘hatred’ refers to intense and irrational 

emotions of opprobrium, enmity and detestation towards the target group.122 

- ECRI: ‘hatred’ shall mean a state of mind characterised as intense and irrational 

emotions of opprobrium, enmity and detestation towards the target group.123 

The Commission acknowledges that the prohibition of incitement to hatred involves 

difficult to define language of emotion such as hatred and hostility.124 However, ECRI 

has stressed the importance of ensuring provisions are drafted in a clear and precise 

manner, as:  

“[w]ithout such clarity and precision, there is likely an absence of legal certainty 

as to scope of the conduct that is prohibited.”125  

The terms ‘harm’ and ‘unlawful discrimination’, which are included in the definition of 

hatred, and referred to in a number of provisions under the General Scheme, are not 

defined either. This may be problematic for a court in determining whether an incident 

of hate speech would engender feelings of hatred to meet the standard of incitement 

to hatred. 

The Commission also notes the problems with the definition of hatred and the 

requirement therein that it be of such a nature that as to give rise to the likelihood of 

harm or unlawful discrimination. This requirement appears to contradict section 7 of 

Head 3 of the General Scheme, which provides that it is not necessary to show that any 

                                                           

121 The definition was developed through consultations of experts and discussed at the OHCHR regional 
expert workshops on incitement; see United Nations General Assembly, Report of the Special 
Rapporteur on the promotion and protection of the right to freedom of opinion and expression, 
A/67/357 (7 December 2012) para. 44. 
122 United Nations, Rabat Plan of Action, A/HRC/22/17/Add.4 (11 January 2013) fn. 5. 
123 European Commission against Racism and Intolerance, ECRI General Policy Recommendation No. 15 
on Combating Hate Speech, adopted on 8 December 2015 (21 March 2016) p. 15. 
124 United Nations General Assembly, Report of the Special Rapporteur on the promotion and protection 
of the right to freedom of opinion and expression, A/74/486 (9 October 2019) para. 12. 
125 European Commission against Racism and Intolerance, ECRI General Policy Recommendation No. 15 
on Combating Hate Speech, adopted on 8 December 2015 (21 March 2016) p. 59. 
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actual harm has occurred or is likely to occur as a result of the incitement. This is 

discussed further below. 

The Commission recommends that consideration be given to ensuring that the 

definition of ‘hatred’ under Head 2 aligns with international standards and it is clear, 

precise and accessible in terms of what conduct is being regulated. 

The Commission recommends that the term ‘harm’ and ‘unlawful discrimination’ are 

defined with more clarity. 

Inclusion of additional definitions (Head 2) 

The Commission is also of the view that further consideration should be given to 

including additional definitions under Head 2, to clarify terms used within the 

legislation. In particular, the Commission draws attention to the reference to hostility, 

under Head 8, in determining whether an offence was motivated by prejudice.126 The 

meaning of hostility is vague and uncertain without any guide to its interpretation. 

In considering the definition of key terms under the legislation, the Commission draws 

attention to the following definitions which have been developed through consultations 

of experts and discussed at the OHCHR regional expert workshops on incitement: 

- “Advocacy” is explicit, intentional, public and active support and promotion of 

hatred towards the target group; 

- “Incitement” refers to statements about national, racial or religious groups that 

create an imminent risk of discrimination, hostility or violence against persons 

belonging to those groups; 

- “Discrimination” is understood as any distinction, exclusion or restriction made 

on the basis of race, colour, descent, national or ethnic origin, nationality, 

gender, sexual orientation, language, religion, political or other opinion, age, 

economic position, property, marital status, disability, or any other status that 

has the effect or purpose of impairing or nullifying the recognition, enjoyment or 

                                                           

126 Head 8 – “2. Evidence of comments, written statements, gestures or other indications by the 
defendant of hostility toward a protected characteristic immediately before, during or after the event”. 
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exercise, on an equal footing, of all human rights and fundamental freedoms in 

the political, economic, social, cultural, civil or any other field of public life; 

- “Hostility” is a manifestation of hatred beyond a mere state of mind. As 

highlighted by an expert at the regional workshops on the prohibition of 

incitement, this concept has received scant attention in jurisprudence and 

requires further deliberation; 

- “Violence” is the use of physical force or power against another person, or 

against a group or community, which either results in, or has a high likelihood of 

resulting in, injury, death, psychological harm, maldevelopment or 

deprivation.127 

The UN Rabat Plan of Action sets out, pursuant to Article 12 of the ‘Camden Principles’, 

national legal systems should make it clear, either explicitly or through authoritative 

interpretation, that the terms: 

- ‘hostility’ refers to intense and irrational emotions of opprobrium, enmity and 

detestation towards the target group; 

- ‘advocacy’ is to be understood as requiring an intention to promote hatred 

publicly towards the target group; 

- ‘incitement’ refers to statements about national, racial or religious groups which 

create an imminent risk of discrimination, hostility or violence against persons 

belonging to those groups.128 

In its General Policy Recommendation No. 15 on Combating Hate Speech, ECRI 

provides that: 

- “hostility” shall mean a manifestation of hatred beyond a mere state of mind; 

- “incitement” shall mean statements about groups of persons that create an 

imminent risk of discrimination, hostility or violence against persons belonging 

to them.129 

                                                           

127 United Nations General Assembly, Report of the Special Rapporteur on the promotion and protection 
of the right to freedom of opinion and expression, A/67/357 (7 December 2012) para. 44. 
128 United Nations, Rabat Plan of Action, A/HRC/22/17/Add.4 (11 January 2013) fn. 5. 
129 European Commission against Racism and Intolerance, ECRI General Policy Recommendation No. 15 
on Combating Hate Speech, adopted on 8 December 2015 (21 March 2016) p. 15. 

https://undocs.org/A/67/357
https://undocs.org/A/67/357
https://www.ohchr.org/Documents/Issues/Opinion/SeminarRabat/Rabat_draft_outcome.pdf
https://rm.coe.int/ecri-general-policy-recommendation-no-15-on-combating-hate-speech/16808b5b01
https://rm.coe.int/ecri-general-policy-recommendation-no-15-on-combating-hate-speech/16808b5b01


 

32 
 

The Commission recommends that robust definitions of key terms within the 

legislation – such as hostility and incitement – be included under Head 2. 

Protected characteristic (Head 2) 

Head 2 sets out that: 

““protected characteristic” means race; colour; nationality; religion, ethnic or 

national origin; sexual orientation; gender; or disability.”  

The Commission welcomes that the General Scheme expands on the list of grounds 

under the Prohibition of Incitement to Hatred Act 1989 by including disability and 

gender (which includes gender expression or identity). However, the grounds are not 

fully aligned with the Equality Acts,130 excluding the grounds of civil status, family status 

and age. It also excludes a number of grounds protected under the Charter, the ECHR 

and ICCPR, including language, political or other opinion, social origin, genetic features, 

property, birth or other status.131 The ECtHR has interpreted the scope of ‘other 

status’ under Article 14 ECHR to include age,132 parental status,133 marital status,134 

immigration status,135 and employment status.136 

The Department of Justice’s report on the public consultation, ‘Legislating for Hate 

Speech and Hate Crime in Ireland’, states the protected characteristics under the 

General Scheme are: 

“those who are most prominently targeted.”137 

The report does provide: 

                                                           

130 Equal Status Acts 2000-2018 and Employment Equality Acts 1998-2015. 
131 Article 21 of the Charter, Article 13 of the ECHR, and Article 2 and Article 26 of ICCPR. 
132 Schwizgebel v. Switzerland, no. 25762/07, ECHR 2010, § 85. 
133 Weller v. Hungary, no. 44399/05, 31 March 2009. 
134 Şerife Yiğit v. Turkey [GC], no. 3976/05, 2 November 2010. 
135 Hode and Abdi v. the United Kingdom, no. 22341/09, 6 November 2012, § 47. 
136 Valkov and Others v. Bulgaria, nos. 2033/04 and 8 others, 25 October 2011, § 115. 
137 Department of Justice, Legislating for Hate Speech and Hate Crime in Ireland Report on the Public 
Consultation 2020 (2020) p. 40. 

http://www.justice.ie/en/JELR/Legislating_for_Hate_Speech_and_Hate_Crime_in_Ireland_Web.pdf/Files/Legislating_for_Hate_Speech_and_Hate_Crime_in_Ireland_Web.pdf
http://www.justice.ie/en/JELR/Legislating_for_Hate_Speech_and_Hate_Crime_in_Ireland_Web.pdf/Files/Legislating_for_Hate_Speech_and_Hate_Crime_in_Ireland_Web.pdf
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 “[i]f evidence emerges that a particular characteristic which is not protected 

under the legislation requires such protection, this should be revisited in due 

course.”  

However, there is no clarity about what evidence or data is required, and who is 

responsible for deciding that the grounds should be revisited. As already noted, there 

are deficiencies in Ireland’s collection and reporting of disaggregated data on hate 

speech and hate crime, which raises concern as to whether the available data 

adequately reflects the lived reality for individuals and groups who are the victims of 

hate crime and incitement. In this regard, the Commission highlights the importance of 

ensuring the effective participation of groups, including groups who do not identify with 

one or any of the protected characteristics, in the design and development of this 

legislation. 

Crucially, the Commission notes that this legislation is being progressed at the same 

time as the Minister for Children, Equality, Disability, Integration and Youth is 

conducting a Review of the Equality Acts.138 In particular, it will include a review of the 

current definitions of the protected grounds, including in relation to disability, as well as 

consideration of the introduction of a socio-economic ground and the amendment of 

the gender ground. It is vitally important that the outcome of this Review inform the 

design and implementation of this legislation, in terms of the list of protected 

characteristics and the definitions of the grounds. 

The Commission recommends that the list of protected characteristics under Head 

2 should include civil status, family status and age, in keeping with the current 

protected grounds under the Equality Acts. 

The Commission recommends that the list of protected characteristics under Head 

2 and the definition of the grounds be informed by the outcome and 

recommendations of the Government’s Review of the Equality Acts. 

                                                           

138 Department of Children, Equality, Disability, Integration and Youth, Minister O’Gorman announces 
review of the Equality Acts (press release, 22 June 2021). 

https://www.gov.ie/en/press-release/24864-minister-ogorman-announces-review-of-the-equality-acts/
https://www.gov.ie/en/press-release/24864-minister-ogorman-announces-review-of-the-equality-acts/
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The Commission recommends that the Department of Justice sets out a clear 

process or mechanism for considering whether additional protected characteristics 

are to be added to the legislation. 

Incitement to hatred (Part 1: Head 3) 

Head 3(1)139 and (3)140 set out the new offences of incitement to hatred; with the repeal 

of the Prohibition of the Incitement to Hatred Act 1989 under Head 10. In creating 

these new offences, there is a need to ensure that these provisions align with 

protections for the right to freedom of expression. Any interference with the right to 

freedom of expression must be prescribed by law, pursue a legitimate aim, and be 

necessary in a democratic society. For a restriction to be prescribed by law it must 

comply with the principle of legal certainty; the law must be sufficiently clear and 

precise to enable a person to regulate their conduct and it must be accessible to the 

public.141 Individuals should be able to foresee the legal consequences of their action. 

The Commission recommends that consideration be given as to whether the 

criminal offences under Head 3 are sufficiently clear and precise as to the scope of 

the conduct criminalised under the General Scheme. 

The standard of recklessness (Head 3(1)) 

Head 3(1) provides that a person is guilty of an offence if they communicate to the 

public for the purpose of inciting, or being reckless as to whether such communication 

will incite, hatred against another person or group of people due to their real or 

perceived association with a protected characteristic. A key issue to be examined in 

creating new incitement to hatred offences is whether recklessness is a sufficient 

standard to ground a conviction for incitement to hatred; or alternatively, is intent to 

incite required to be demonstrated. As restrictions on hate speech can have chilling 

                                                           

139 Head 3(1) provides that “A person is guilty of an offence who – communicates to the public or a 
section of the public by any means, for the purpose of inciting, or being reckless as to whether such 
communication will incite, hatred against another person or group of people due to their real or 
perceived association with a protected characteristic.” 
140 Head 3(3) provides that “a person is guilty of an offence who – publishes or otherwise disseminates, 
broadcasts or displays to the public, or a section of the public, images, recordings or any other 
representations of a communication the subject of paragraph (1) above.” 
141 Perinçek v. Switzerland [GC], no. 27510/08, ECHR 2015 (extracts) § 131. See also United Nations 
Human Rights Committee, General Comment No. 34 Article 19: Freedoms of opinion and expression, 
CCPR/C/GC/34 (12 September 2011) para. 25. 

https://tbinternet.ohchr.org/_layouts/15/treatybodyexternal/Download.aspx?symbolno=CCPR%2fC%2fGC%2f34&Lang=en
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effects on freedom of expression, the Commission is of the opinion that specific 

attention should be paid to the standard required to ground a conviction under this 

proposed provision to ensure compliance with the standards on balancing the 

prohibition of hate speech with the right to freedom of expression. 

However, the Commission acknowledges that there is a lack of definitional clarity on 

incitement to hatred, and in some respects there are contradictory statements of 

principle. There is a different standard of prohibition under CERD in comparison to 

ICCPR; Article 20 of ICCPR refers to ‘advocacy’ of incitement while CERD refers to 

communications which result in incitement. It would appear under CERD that a person 

may be criminally liable for communicating hateful speech irrespective of their 

intention. However, under the jurisprudence of United Nations Human Rights 

Committee142, and to some extent the ECtHR,143 it appears to be necessary that the 

communicator be advocating incitement; i.e. they must intend to incite.144 

The UN Rabat Plan of Action states that Article 20 of the ICCPR anticipates intent, and 

that negligence or recklessness are not sufficient for an act to be an offence under 

Article 20.145 This is because the article provides for “advocacy” and “incitement” 

rather than the mere distribution or circulation of material. The human rights 

organisation, Article 19, have, in a 2010 report commissioned for the UN Office of the 

High Commissioner for Human Rights, also discussed the appropriate threshold for 

invoking Article 20 of the ICCPR: 

                                                           

142 The Human Rights Committee, in the Faurisson case expressed concern about the scope of the law 
being applied, which prohibited any questioning of the facts in respect of the Holocaust established by 
the Nuremburg Charter. Although the law was potentially problematical because it did not require intent, 
in the particular circumstances of the case, the intent of the speaker was present, and therefore the 
conviction was not a breach of the right to freedom of expression. This decision would suggest that the 
Human Rights Committee regards intent as required to meet the test of necessity under Article 19(3) of 
the ICCPR. See Faurisson v France, Communication No. 550/1993, CCPR/C/58/D/550/1993 (16 
December 1996). See also Toby Mendel, Study on International Standards Relating to Incitement to 
Genocide or Racial Hatred: For the UN Special Advisor on the Prevention of Genocide (April 2006) p. 47. 
143 Jersild v. Denmark, no. 15890/89 (September 1994) para. 30. 
144 A detailed and helpful analysis of these complex issues can be found a report on ‘Incitement to Racial 
Hatred’, commissioned on behalf of UN Special Advisor on the Prevention of Genocide, and authored by 
Toby Mendel; Toby Mendel, Study on International Standards Relating to Incitement to Genocide or 
Racial Hatred: For the UN Special Advisor on the Prevention of Genocide (April 2006) pp. 35–36. 
145 United Nations, Rabat Plan of Action, A/HRC/22/17/Add.4 (11 January 2013) para. 29(c). 

https://www.ohchr.org/documents/issues/expression/iccpr/vienna/crp7callamard.pdf
https://www.ohchr.org/documents/issues/expression/iccpr/vienna/crp7callamard.pdf
https://www.ohchr.org/documents/issues/expression/iccpr/vienna/crp7callamard.pdf
https://www.ohchr.org/documents/issues/expression/iccpr/vienna/crp7callamard.pdf
https://www.ohchr.org/Documents/Issues/Opinion/SeminarRabat/Rabat_draft_outcome.pdf
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“It is worth noting that in a minority of European states, a threshold lower than 

intent, such as recklessness, is considered as sufficient to demonstrate 

incitement. For example, in Norway, the offence of incitement to hatred may be 

committed willingly or through gross negligence. ARTICLE 19 rejects this 

approach on the grounds that it does not meet article 20’s wording or its 

principles, particularly in relation to “advocacy,” which must be understood as 

intentional action. In order for the protection to be enforceable, in the absence 

of guilty plea, the courts can determine intent from various sources. The courts 

can look at questions such as how explicit was the language used or whether the 

language was direct without being explicit. They can and should consider the 

tone of the speech and the circumstances in which it was disseminated. Intent 

can be also determined from the scale and repetition of the communication (e.g. 

if the inciter repeated the communication over time or on several occasions, it 

might be more likely that there was an intent to incite the action). However, if 

the court can identify a legitimate objective (such as “historical research, the 

dissemination of news and information, and the public for the speech, other than 

to incite to discrimination, hostility or violence, then the speech should fall short 

of the threshold.”146 

  

                                                           

146 Article 19, Towards an interpretation of article 20 of the ICCPR: Thresholds for the prohibition of 
incitement to hatred Work in Progress, a study prepared for the regional expert meeting on article 20, 
Organized by the Office of the High Commissioner for Human Rights, Vienna, February 8-9, 2010, pp. 11–
12. 

https://www.ohchr.org/documents/issues/expression/iccpr/vienna/crp7callamard.pdf
https://www.ohchr.org/documents/issues/expression/iccpr/vienna/crp7callamard.pdf
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Also of relevance is Article 1 of the Framework Decision, which expressly requires that: 

“Each Member State shall take the measures necessary to ensure that the 

following intentional conduct is punishable: 

(a) publicly inciting to violence or hatred directed against a group of persons 

or a member of such a group defined by reference to race, colour, religion, 

descent or national or ethnic origin.”147 

On the other hand with regard to whether recklessness is an appropriate standard, 

ECRI General Policy Recommendation No. 15 on Combating Hate Speech provides 

that: 

“intent to incite the commission of acts of violence, intimidation, hostility or 

discrimination is not essential for this especially serious form of hate speech. 

Rather, it is considered also to be capable of being used where the commission 

of those acts can reasonably be expected to be the effect of using the hate 

speech concerned. Where this effect can reasonably be expected from a 

particular use of hate speech, it would thus be reckless for it to be used.”148 

ECRI has stated that this approach is consistent with the rulings of the ECtHR, which 

has upheld the compatibility with Article 10 of the ECHR of the imposition of criminal 

sanctions for remarks made where it should have been appreciated that these were 

likely to exacerbate an already explosive situation.149 

The above discussion illustrates that there is no definitive international consensus on 

whether recklessness is an appropriate standard to ground a conviction. However, as 

the weight of evidence suggests that compliance with international standards such as 

Article 20(2) of the ICCPR and the Framework Decision requires only intentional 

                                                           

147 Article 1 of the EU Council Framework Decision 2008/913/JHA of 28 November 2008 on combating 
certain forms and expressions of racism and xenophobia by means of criminal law. 
148 ECRI state that “the element of incitement entails there being either a clear intention to bring about 
the commission of acts of violence, intimidation, hostility or discrimination or an imminent risk of such 
acts occurring as a consequence of the particular hate speech used.” European Commission against 
Racism and Intolerance, ECRI General Policy Recommendation No. 15 on Combating Hate Speech, 
adopted on 8 December 2015 (21 March 2016) p. 18. 
149 ECRI refer to the ECtHR cases: Zana v. Turkey [GC], no. 18954/91, 25 November 1997 and Sürek v. 
Turkey (no. 1) [GC], no. 26682/95, 8 July 1999. See European Commission against Racism and 
Intolerance, ECRI General Policy Recommendation No. 15 on Combating Hate Speech, adopted on 8 
December 2015 (21 March 2016) p. 19. 

https://eur-lex.europa.eu/legal-content/EN/TXT/?uri=celex:32008F0913
https://eur-lex.europa.eu/legal-content/EN/TXT/?uri=celex:32008F0913
https://rm.coe.int/ecri-general-policy-recommendation-no-15-on-combating-hate-speech/16808b5b01
https://rm.coe.int/ecri-general-policy-recommendation-no-15-on-combating-hate-speech/16808b5b01
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conduct be criminalised, it is important that there is further consideration of whether 

the inclusion of the standard of recklessness potentially risks criminalising conduct and 

speech, which is protected under Article 40.6 of the Constitution, Article 10 of the 

ECHR and Article 19(2) of the ICCPR. 

The Commission acknowledges the complexities presented in setting a threshold for 

the offence of incitement to hatred so as to ensure the legislation is effective in 

practice. The requirement of intent sets out a high threshold which may impact on the 

number of arrests, prosecutions and convictions under this legislation. In light of the 

lack of prosecutions under the Prohibition of Incitement to Hatred Act 1989, the 

Commission recognises that the standard of recklessness may contribute to a more 

effective criminal justice response to incitement to hatred and greater protection for 

individuals and groups from incitement to hatred. However, that is not to say that, if the 

threshold for the offence is set as intent, any difficulties likely to arise in respect of 

proving intent in those cases serious enough to amount to incitement are 

insurmountable. In this regard, the Commission notes that, in terms of proving an 

incitement offence, if a communication is made publicly, which a court is satisfied 

reaches the severity required to amount to incitement to hatred, then it may be readily 

inferred from all the circumstances that the communicator intended to incite hatred. 

Prosecutions would also be assisted by the inclusion of the presumptions, in Head 3(6), 

that the person publishing or communicating the material knew what that material 

contained and understood what it meant. Furthermore, the Commission stresses the 

importance of education and training on responding to incitement to hatred for the 

relevant criminal justice actors; as well as training and education for the judiciary on the 

elements of incitement to hatred, including on establishing the intent underlying a 

crime. Greater knowledge of the provisions of the legislation and the importance of 

responding to incitement to hatred should contribute to more effective criminal justice 

responses to incitement to hatred. 

The Commission recommends that the standard of recklessness in Head 3(1) is 

reviewed to consider whether it risks criminalising conduct and speech, which is 

protected under Article 40.6 of the Constitution, Article 10 of the ECHR and Article 

19(2) of the ICCPR.  
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Penalties for the offences (Head 3(2) and (4)) 

Head 3(2)150 and (4)151 set out the penalties for the offences of incitement to hatred. 

The ECtHR has found that an important factor to be taken into account when assessing 

the proportionality of an interference with freedom of expression is the nature and 

severity of the penalties imposed.152 The UN Special Rapporteur has stated that any 

imposition of sanctions by a court should be in strict conformity with the principle of 

proportionality.153 Article 3(1) of the Framework Decision sets out that publicly inciting 

violence or hatred should be punished by effective, proportionate and dissuasive 

criminal penalties.154 This conduct should be punishable by criminal penalties of a 

maximum of at least between one and three years of imprisonment.155 

The Commissions recommends that consideration be given to whether the penalties 

under Head 3(2) and (4) are proportionate to the legitimate aim of the legislation. 

Defences (Head 3(5)(c)) 

Under Head 3(5)(c),156 where it provides a defence in the case of dissemination or 

distribution of material by an individual, it refers to the phrase ‘to stir up hatred’. This is 

the only reference to this phrase in the General Scheme, and there is no definition of 

this term in the General Scheme. The phrase ‘to stir up hatred’ is used in the Prohibition 

of Incitement to Hatred Act 1989; however, due to difficulties in interpreting the 

                                                           

150 Head 3(2) provides: “A person guilty of an offence under paragraph 1 shall be liable – (a) on summary 
conviction, to a class A fine or imprisonment for a term not exceeding 12 months, or both, or on 
conviction on indictment, to a fine or imprisonment for a term not exceeding 5 years, or both.” 
151 Head 3(4) provides: “A person guilty of an offence under paragraph (3) shall be liable – on summary 
conviction, to a class A fine or imprisonment for a term not exceeding 12 months, or both, or on 
conviction on indictment, to a fine or imprisonment for a term not exceeding 2 years, or both.” 
152 Vejdeland and others v. Sweden, no. 1813/07, 9 February 2012, § 58. 
153 United Nations General Assembly, Report of the Special Rapporteur on the promotion and protection 
of the right to freedom of opinion and expression, A/67/357 (7 December 2012) para. 50(e). 
154 Article 3(1) of the EU Council Framework Decision 2008/913/JHA of 28 November 2008 on combating 
certain forms and expressions of racism and xenophobia by means of criminal law; European Commission 
against Racism and Intolerance, ECRI General Policy Recommendation No. 7 on national legislation to 
combat racism and racial discrimination, adopted on 13 December 2002 and amended on 7 December 
2017 (2018) p. 8. 
155 Article 3(2) of the EU Council Framework Decision 2008/913/JHA of 28 November 2008 on combating 
certain forms and expressions of racism and xenophobia by means of criminal law. 
156 Head 3(5)(c) provides: “In the case of dissemination or distribution of material by an individual, - that 
they were unaware and had no reason to suspect that the communication concerned was intended or 
likely, in all the circumstances including the manner in which they either obtained or disseminated it, to 
stir up hatred.” 

https://undocs.org/A/67/357
https://undocs.org/A/67/357
https://eur-lex.europa.eu/legal-content/EN/TXT/?uri=celex%3A32008F0913
https://eur-lex.europa.eu/legal-content/EN/TXT/?uri=celex%3A32008F0913
https://rm.coe.int/ecri-general-policy-recommendation-no-7-revised-on-national-legislatio/16808b5aae
https://rm.coe.int/ecri-general-policy-recommendation-no-7-revised-on-national-legislatio/16808b5aae
https://eur-lex.europa.eu/legal-content/EN/TXT/?uri=celex%3A32008F0913
https://eur-lex.europa.eu/legal-content/EN/TXT/?uri=celex%3A32008F0913
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meaning of the phrase,157 the Commission is of the view that this phrase should not be 

included in the legislation and should be amended to refer ‘to incite hatred’. 

The Commission recommends Head 5(3)(c) be amended to replace the reference ‘to 

stir up hatred’ with the phrase ‘to incite hatred’. 

Likelihood of harm resulting from incitement to hatred (Head 3(7)(b)) 

Head 3(7)(b) provides that a person may be found guilty of an offence under Head 3 

irrespective of whether or not any actual instance of harm or unlawful discrimination is 

shown to have occurred, or to have been likely to occur, as a result. In regards to 

whether it should it be necessary to show a likelihood of harm resulting from the hate 

speech, the UN Rabat Plan of Action recommends that, as only the most severe forms 

of hate speech should be prohibited, some degree of harm resulting from the hate 

speech must be identified: 

“… incitement, by definition, is an inchoate crime. The action advocated through 

incitement speech does not have to be committed for that speech to amount to 

a crime. Nevertheless some degree of risk of resulting harm must be identified. 

It means the courts will have to determine that there was a reasonable 

probability that the speech would succeed in inciting actual action, 

recognising that such causation should be rather direct.”158 

ECRI, the UN Special Rapporteur, and the ‘Camden Principles’ all set out that incitement 

refers to statements about a group that create an imminent risk of discrimination, 

hostility or violence against persons belonging to those groups.159 However, on the 

other hand in a report on ‘Incitement to Racial Hatred’, commissioned on behalf of UN 

Special Advisor on the Prevention of Genocide, and authored by Toby Mendel. Mendel 

characterises the approaches of the Human Rights Committee and the Committee on 

the Elimination of Racial Discrimination, as not requiring ‘actual action’ as result of hate 

                                                           

157 See IHREC, Review of the Prohibition of Incitement to Hatred Act 1989 (December 2019). 
158 United Nations, Rabat Plan of Action, A/HRC/22/17/Add.4 (11 January 2013) para. 29(f). 
159 Principle 12.2; see Article 19, The Camden Principles on Freedom of Expression and Equality (April 
2009); United Nations General Assembly, Report of the Special Rapporteur on the promotion and 
protection of the right to freedom of opinion and expression, A/67/357 (7 December 2012) para. 44; 
European Commission against Racism and Intolerance, ECRI General Policy Recommendation No. 15 on 
Combating Hate Speech, adopted on 8 December 2015 (21 March 2016) p. 15. 

https://www.ihrec.ie/app/uploads/2019/12/Review-of-the-Prohibition-of-Incitement-to-Hatred-Act-1989.pdf
https://www.ohchr.org/Documents/Issues/Opinion/SeminarRabat/Rabat_draft_outcome.pdf
https://www.article19.org/data/files/pdfs/standards/the-camden-principles-on-freedom-of-expression-and-equality.pdf
https://undocs.org/A/67/357
https://undocs.org/A/67/357
https://rm.coe.int/ecri-general-policy-recommendation-no-15-on-combating-hate-speech/16808b5b01
https://rm.coe.int/ecri-general-policy-recommendation-no-15-on-combating-hate-speech/16808b5b01
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speech, rather the proscribed result is simply a state of mind in which hostility towards 

a target group is harboured, even though this is not accompanied by any urge to take 

action to manifest itself.160 

Therefore, as discussed elsewhere, there is a lack of consistency between the various 

international bodies as to the key requirements of the criminal offence of incitement to 

hatred; including with regard to whether the likelihood of harm is a necessary ingredient 

of the offence. There is also an element of inconsistency within the General Scheme 

with regard to proof of the publishing of material. Under Head 3(5)(a) and (b) it appears 

that the necessary proof that the inciting material which is being published or 

disseminated was ‘intended or likely…to stir up hatred’. This appears to mean that the 

inciting material must be capable of and indeed, likely to result in harm or unlawful 

discrimination. This appears to contradict Head 3(7) which expressly provides that it is 

not necessary to show that harm or discrimination is likely to result from the 

communication. 

There is also a lack of coherence under the General Scheme with regards to the 

requirement under Head 3(7) that it is not necessary to show that any actual harm has 

occurred or is likely to occur as a result of the incitement, which seems to contradict 

the definition of ‘hatred’ under Head 2 which sets out that hatred must be of a nature: 

“likely to lead to harm or unlawful discrimination”.161  

This illustrates the need for consistency across the legislation to ensure the provisions 

are effective in criminalising incitement to hatred. Furthermore, the development of 

this provision needs to carefully balance the prohibition on incitement to hatred with 

the right to freedom of expression, and the Oireachtas needs to consider whether 

providing that an individual can be found guilty of incitement to hatred if their 

incitement did not lead to any actual harm or unlawful discrimination meets the 

threshold of legality, proportionality and necessity. There are several options available 

to address the contradictions between Head 2 and Head 3(7), including: 

                                                           

160 Toby Mendel, Study on International Standards Relating to Incitement to Genocide or Racial Hatred: 
For the UN Special Advisor on the Prevention of Genocide (April 2006) p. 15. 
161 Head 2 of the General Scheme. 

https://www.ohchr.org/documents/issues/expression/iccpr/vienna/crp7callamard.pdf
https://www.ohchr.org/documents/issues/expression/iccpr/vienna/crp7callamard.pdf
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(a) Amending the definition of ‘hatred’ to provide that the incitement must be such 

as to give rise to the likelihood or alternatively, the serious/genuine risk of 

detestation, significant ill-ill or hostility on the part of the person receiving the 

communication. This would remove the requirement that there be a likelihood of 

unlawful or harmful actions or consequences. As this would make the offence 

easier to prove due to the lower level of severity, the Commission do consider it 

important that the mens rea for the crime in these circumstances is intent. 

(b) Alternatively, amending the definition of ‘hatred’ to provide that incitement 

must lead to the serious risk/genuine risk of harm or unlawful discrimination, 

rather than be likely to lead to such harm or unlawful discrimination. This would 

reconcile the definition of hatred with the requirements under Head 3(7). 

(c) Alternatively, Head 3(7) could be removed so that it is required to demonstrate a 

likelihood of harm or unlawful discrimination resulting from the incitement. 

(d) If the General Scheme retains the requirement that the inciting communication 

be such as to lead to the likelihood of harm or unlawful discrimination, then these 

key terms must be defined with more clarity. 

The Commission recommends that the Committee prioritise amending the General 

Scheme to remedy the contradiction between Head 2 and Head 3(7), in order to give 

the legislation internal coherence, meet minimum standards of certainty and 

foreseeability, and make it compatible with international standards. 

Offences by bodies corporate (Head 3) 

The Commission is concerned that the provisions providing for criminal liability of 

bodies corporate may not comply with international standards. For example, criminal 

liability under Head 3(3) is subject to certain defences under Head 3(5) including a 

defence for a body corporate that it was: 
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“unaware and had no reason to suspect that this particular content was intended 

or likely to incite hatred.”162  

This seems to suggest a standard of recklessness for the dissemination of inciting 

material by a body corporate; as, if there is any reason to suspect the content was 

intended or likely to incite hatred, then the defence under Head 3(5) cannot be availed 

of. This sets quite a low threshold for a finding of recklessness, which requires further 

consideration of whether a conviction should be grounded on this standard where no 

intention was present. 

It is also problematic that under Head 3(6) there is a presumption that an individual or a 

body corporate ‘knew what that material contained’ and ‘understood what it meant’. 

This presumption of knowledge as well as the standard of criminal liability may have a 

chilling effect on free speech on social media platforms. There is reluctance amongst 

regulators and EU institutions to treat social media companies as publishers or to 

impose heightened monitoring obligations due to the risk it may have on free speech 

online. Instead monitoring reports of the European Commission on its ‘Code of 

Conduct on countering illegal hate speech online’ show broad compliance and effective 

voluntary strategies by the largest social media companies to limit hate speech on their 

platforms.163 It should also be noted that the presumption of knowledge and the low 

recklessness threshold are in addition to other required safeguards in the General 

Scheme; the body corporate must have “in place reasonable and effective measures to 

prevent dissemination of communications inciting hatred generally” and must be 

“complying with those measures at the time”. If these conditions are satisfied, the 

value of criminalising failures to remove incidents of incitement to hatred where they 

may have missed due to negligence is to be questioned. 

                                                           

162 Head 3(5)(b) of the General Scheme. 
163 See https://ec.europa.eu/info/policies/justice-and-fundamental-rights/combatting-
discrimination/racism-and-xenophobia/eu-code-conduct-countering-illegal-hate-speech-
online_en#theeucodeofconduct#. 

https://ec.europa.eu/info/policies/justice-and-fundamental-rights/combatting-discrimination/racism-and-xenophobia/eu-code-conduct-countering-illegal-hate-speech-online_en#theeucodeofconduct
https://ec.europa.eu/info/policies/justice-and-fundamental-rights/combatting-discrimination/racism-and-xenophobia/eu-code-conduct-countering-illegal-hate-speech-online_en#theeucodeofconduct
https://ec.europa.eu/info/policies/justice-and-fundamental-rights/combatting-discrimination/racism-and-xenophobia/eu-code-conduct-countering-illegal-hate-speech-online_en#theeucodeofconduct
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The Commission is concerned with the compliance of these provisions with EU law, 

specifically the E-Commerce Directive164 which provides that internet intermediaries 

are generally immune from liability in respect of illegal content hosted on their sites.165 

This Directive is due to be updated in the Digital Services Act; in the explanatory 

memorandum of the Draft Act, it states that: 

“The proposed legislation will preserve the prohibition of general monitoring 

obligations of the e-Commerce Directive, which in itself is crucial to the required 

fair balance of fundamental rights in the online world. The new Regulation 

prohibits general monitoring obligations, as they could disproportionately limit 

users’ freedom of expression and freedom to receive information, and could 

burden service providers excessively and thus unduly interfere with their 

freedom to conduct a business. The prohibition also limits incentives for online 

surveillance and has positive implications for the protection of personal data and 

privacy.”166 

The Commission also notes that the report of the UN Special Rapporteur on online hate 

speech does not include any recommendations on criminalising online social media 

companies for the inadvertent publishing of hate.167 Instead, the Special Rapporteur 

has made recommendations on fostering cooperation between States and these 

companies to prevent hate speech, and the need for companies to adhere to human 

rights standards and the definitions of key terms within the UN Rabat Plan of Act as part 

of their efforts to address hate speech. 

The Commission recommends the Committee give further consideration to whether 

the criminalisation of a body corporate is compatible with international standards. 

                                                           

164 Directive 2000/31/EC of the European Parliament and of the Council of 8 June 2000 on certain legal 
aspects of information society services, in particular electronic commerce, in the Internal Market 
('Directive on electronic commerce'). 
165 Article 15 provides that Member States shall not impose a general obligation to monitor information 
they transmit or an obligation to seek out information about illegal activity. 
166 Proposal for a Regulation of the European Parliament and of the Council on a Single Market For Digital 
Services (Digital Services Act) and amending Directive 2000/31/EC: Explanatory Memorandum (15 
December 2020). 
167 United Nations General Assembly, Report of the Special Rapporteur on the promotion and protection 
of the right to freedom of opinion and expression, A/74/486 (9 October 2019). 

https://eur-lex.europa.eu/legal-content/EN/ALL/?uri=celex%3A32000L0031
https://eur-lex.europa.eu/legal-content/EN/ALL/?uri=celex%3A32000L0031
https://eur-lex.europa.eu/legal-content/EN/ALL/?uri=celex%3A32000L0031
https://eur-lex.europa.eu/legal-content/EN/TXT/HTML/?uri=CELEX:52020PC0825&from=en
https://eur-lex.europa.eu/legal-content/EN/TXT/HTML/?uri=CELEX:52020PC0825&from=en
https://www.undocs.org/A/74/486
https://www.undocs.org/A/74/486
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If bodies corporate are held liable under the legislation, the Commission 

recommends that Head 3(5) be amended to remove the reference to “likely to incite 

hatred”, to ensure that the General Scheme only addresses conduct that is 

intentional. 

Head 3(8) provides jurisdiction for prosecuting offences committed online, in 

circumstances where the perpetrator or the victim are present in the State. It also 

covers offences, which involve material hosted on an information system in the State. 

The Commission considers that the meaning of ‘hosted’ requires further clarity, and 

should be defined under Head 2 of the General Scheme. It is unclear whether 

information systems of large internet intermediaries, which have Ireland as a base of 

operations, are ‘hosted’ in the State and therefore these internet intermediaries may 

not be addressed under this General Scheme. 

The Commission recommends that Head 2 be amended to include a definition of 

‘hosted’. 

The Commission recommends that consideration be given to whether prosecutions 

for offences using an information system where the offence involves material 

hosted on an information system in the State adequately provides for prosecutions 

of internet intermediaries, which have Ireland as a significant centre of their 

activities. 

Inclusion of additional expression-based offences (Part 1) 

The Commission is of the view that the reform of the law on incitement to hatred 

provides an opportunity to consider the criminalisation of other severe forms of hate 

speech within Irish law so as to bring Ireland in line with international standards. In 

particular, the Commission is of the opinion that the proposed legislation should 

provide for the offences of incitement to ‘hostility’ and incitement to ‘violence’ in 

addition to incitement to hatred. This is in line with Article 20(2) of the ICCPR which 

requires States to prohibit by law: 
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“any advocacy of national, racial or religious hatred that constitutes incitement 

to discrimination, hostility or violence.”168 

Broadening the list of expression-based offences has been a specific recommendation 

of ECRI; who has recommended that Irish criminal law include the offences: 

- public incitement to violence and to discrimination and defamation against a 

person or group on grounds of their race, colour, language, religion, citizenship, 

or national or ethnic origin; 

- the public expression, with a racist aim, of an ideology which claims the 

superiority of, or which depreciates or denigrates, a group of persons on 

grounds of their race, colour, language, religion, nationality or national or ethnic 

origin; 

- the creation or leadership of a group which promotes racism, support for such a 

group and participation in its activities.169 

Guidance can also be taken from the Committee on the Elimination of Racial 

Discrimination, who has recommended that the States Parties declare and effectively 

sanction as offences punishable by law: 

(a) All dissemination of ideas based on racial or ethnic superiority or hatred, by 

whatever means; 

(b) Incitement to hatred, contempt or discrimination against members of a 

group on grounds of their race, colour, descent, or national or ethnic origin; 

(c) Threats or incitement to violence against persons or groups on the grounds 

in (b) above; 

(d) Expression of insults, ridicule or slander of persons or groups or justification 

of hatred, contempt or discrimination on the grounds in (b) above, when it 

clearly amounts to incitement to hatred or discrimination; and 

                                                           

168 Article 20(2) of the ICCPR. 
169 As required under ECRI’s General Policy No. 7 on national legislation to combat racism and racial 
discrimination; see European Commission against Racism and Intolerance, ECRI report on Ireland (fifth 
monitoring cycle), adopted on 2 April 2019 (June 2019) p. 12. 

https://rm.coe.int/fifth-report-on-ireland/168094c575
https://rm.coe.int/fifth-report-on-ireland/168094c575
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(e) Participation in organizations and activities which promote and incite racial 

discrimination.170 

The Commission recommends that Part 1 of the General Scheme be amended to 

include additional severe forms of hate speech, including the offences of incitement 

to hostility and incitement to violence. 

Hate Crime (Part 2: Heads 4–8) 

Selection of offences aggravated by prejudice (Heads 4–6) 

Heads 4, 5 and 6 contain a series of proposed amendments to existing laws, namely the 

Non-Fatal Offences Against the Person Act 1997,171 the Criminal Damage Act 1991172 

and the Criminal Justice (Public Order) Act 1994173. Each amendment creates a new 

form of an existing offence under these Acts where the offence was aggravated by 

prejudice. While the Commission welcomes the introduction of these substantive 

offences aggravated by prejudice, the Commission is uncertain why these particular 

offences were included in the General Scheme in the absence of any rationale or data in 

the Explanatory Notes of the General Scheme or in any communication from the 

Government. The Commission notes that the Department of Justice’s planned public 

consultation on hate crime to inform the development of hate crime legislation did not 

happen.174 The Commission considers that if there is disaggregated data available to 

                                                           

170 United Nations Committee on the Elimination of Racial Discrimination, General Recommendation No. 
35 Combatting racist hate speech, CERD/C/GC/35 (26 September 2013) para. 13. 
171 Head 4 proposes to amend the Non-Fatal Offences Against the Person Act 1997 by inserting seven 
new sections, including: Section 2A – assault aggravated by prejudice; Section 3A – assault causing harm, 
aggravated by prejudice; Section 4A – causing serious harm, aggravated by prejudice; Section 5A – 
threats to kill or cause serious harm, aggravated by prejudice; Section 9A – coercion aggravated by 
prejudice; Section 10A – harassment aggravated by prejudice; Section 13A – endangerment aggravated 
by prejudice. 
172 Head 5 proposes to amend the Criminal Damage Act 1991 by inserting a new Section 2A – damaging 
property, aggravated by prejudice. 
173 Head 6 proposes to amend the Criminal Justice (Public Order) Act 1994 by inserting four new 
sections, including: Section 6A – threatening, abusive or insulting behaviour in a public place, aggravated 
by prejudice; Section 7A – distribution or display in a public place of material which is threatening, 
abusive, insulting or obscene, aggravated by prejudice; Section 11A – entering building, etc. with intent 
to commit an offence, aggravated by prejudice; Section 18A – assault with intent to cause bodily harm or 
commit an indictable offence, aggravated by prejudice. 
174 When announcing a call for submissions for the review of the Prohibition of Incitement to Hatred Act 
1989, the Department of Justice stated that a public consultation will be held at a later date to inform the 
development Department of Justice, Review of the Prohibition of Incitement to Hatred Act 1989: Public 
Consultation (October 2019). 

https://tbinternet.ohchr.org/_layouts/15/treatybodyexternal/Download.aspx?symbolno=CERD%2fC%2fGC%2f35&Lang=en
https://tbinternet.ohchr.org/_layouts/15/treatybodyexternal/Download.aspx?symbolno=CERD%2fC%2fGC%2f35&Lang=en
https://www.justice.ie/en/JELR/A_Review_of_the_Prohibition_of_Incitement_to_Hatred_Act_1989.pdf/Files/A_Review_of_the_Prohibition_of_Incitement_to_Hatred_Act_1989.pdf
https://www.justice.ie/en/JELR/A_Review_of_the_Prohibition_of_Incitement_to_Hatred_Act_1989.pdf/Files/A_Review_of_the_Prohibition_of_Incitement_to_Hatred_Act_1989.pdf
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show the types of hate crime offences recorded by An Garda Síochána, this should be 

made publically available to ensure transparency in the design of the legislation. 

The Commission is of the opinion that there appear to be some omissions in the list of 

aggravated offences. For example, while criminal damage, contrary to section 2 of the 

Criminal Damage Act 1991 is covered, it would seem appropriate that threats to 

commit criminal damage (such as arson) under section 3 of the 1991 Act would also be 

covered. While the offence of entering a building to commit an offence under section 11 

of the Criminal Justice (Public Order) Act 1994 is covered, the similar and arguably more 

serious offences of burglary and aggravated burglary under sections 12 and 13 of the 

Criminal Justice (Theft and Fraud Offences Act) 2001 are not also covered. The offence 

of false imprisonment contrary to section 15 of the Non-Fatal Offences against the 

Person Act 1997 might well occur at the same time as such offences, or along with an 

assault offence of the type characteristic of a hate crime. Robbery contrary to section 

14 of the Non-Fatal Offences against the Person Act 1997 may also warrant an express 

aggravating provision; where an assault hate crime takes place spontaneously, for 

example perpetrated by a group targeting a passer-by, it may be linked with an 

opportunistic robbery. 

The Commission is of the view that further consideration be given to including the 

above offences and other additional offences, such as sexual offences, within the 

legislation. While sexual offences is a broad group of offences, the Commission 

considers that there should be a focus on any nexus between an offence and the hate 

motivation. Consultation with affected groups in the designation of existing offences 

as offences aggravated by prejudice is critical in ensuring that the legislation 

adequately and appropriately addresses the most prevalent offences aggravated by 

prejudice. While Head 7 does provide that where an existing criminal offence is 

aggravated by prejudice, this will be considered by the court in determining the 

appropriate sentence; the Commission is concerned that this is not sufficient for 

offences, which are particularly prevalent against individuals or groups due to their 

actual or perceived protected characteristic. The Commission is of the view that unless 

there is a specific aggravated form of an existing offence there may be a reluctance or 

lack of incentive on behalf on members of An Garda Síochána and prosecutors to 
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gather or present evidence of prejudicial motivation for the offence and instead the 

focus will be on charging or prosecuting the basic offence. 

The Commission recommends that consideration be given to whether there are 

other offences where individuals are the victim of harm which should be included in 

this legislation. 

Motivated by prejudice on the part of the perpetrator against a protected 

characteristic (Heads 4–7) 

Heads 4–7 provide that an offence will be aggravated by prejudice if it is motivated by 

prejudice on the part of the perpetrator against a protected characteristic within the 

meaning of section 2 of the Hate Crime Act 2021. The Commission is concerned that 

the protection under these provisions differ from that under Head 3(1) which 

criminalises hatred against another person or group of people due to their real or 

perceived association with a protected characteristic. The provisions under Head 4–7 

would appear to exclude victims of offences who are targeted due to their perceived 

association with a protected characteristic. This could potentially exclude crimes 

perpetrated against human rights defenders and civil society groups who through their 

work in support of a protected group or groups may also be targeted.175 

The Commission recommends that Heads 4–7 be amended to provide that an 

offence will be aggravated by prejudice if it is motivated by prejudice on the part of 

the perpetrator against person or group of people due to their real or perceived 

association a protected characteristic. 

Determining whether an offence is motivated by prejudice (Head 8) 

The Commission welcomes the inclusion under Head 8 of a list of indicators, based on 

ODIHR’s list of bias indicators, to help judges and juries in assessing whether a 

particular offence was motivated by prejudice. However, the Commission is concerned 

                                                           

175 The ECtHR has held that “the obligation on the authorities to seek a possible link between racist 
attitudes and a given act of violence … concerns not only acts of violence based on a victim’s actual or 
perceived personal status or characteristics but also acts of violence based on a victim’s actual or 
presumed association or affiliation with another person who actually or presumably possesses a 
particular status or protected characteristic”; Škorjanec v. Croatia, Application no. 25536/14, 26 March 
2017, § 56. 
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that these factors seem to address one-off incidents rather than circumstances where 

an offence or offences is repeated or take place over an extended period of time. This 

may be particularly the case for persons with disabilities who, due to a physical, mental, 

intellectual or sensory impairment, may have limited or no awareness that they are a 

victim of a crime. Therefore, a key concern in developing this legislation is examining 

how to balance the rights of persons with differing capacities in the context of hate 

crime. 

People with disabilities are frequently the targets of hate crime; 176 however, disability 

hate crime: 

“remains widely hidden and misunderstood.”177  

Disability hate crime is unique in comparison to other types of hate crime, as it can be 

committed repeatedly over periods of weeks, months and years and be perpetrated by 

persons who are close to the victims such as family, carers, friends and neighbours.178 

‘Mate Crime’ is a particular feature of hate crime, as offenders befriend persons with 

disabilities so as to exploit and take advantage of them. While these offences may not 

be motivated solely by prejudice but rather by opportunism and ease of exploitation; 

the Commission notes Head 8 sets out that in determining motivation by prejudice, it is 

not necessary to show that prejudice was the only or principle motivation for the 

offence. 

Hate crime infringes on the right of persons with disabilities to live independently and 

their full inclusion and participation in the community,179 as ongoing experiences of 

abuse, hostility and discrimination will undoubtedly impact disabled people’s inclusion 

within the community by restricting opportunities to participate in daily life and avail of 

                                                           

176 50% of persons with disabilities report experiences of harassment and cyber harassment, compared 
with 37% of persons without a disability. 17% of persons with a disability experience physical violence in 
comparison with 8% of persons without disabilities. See FRA, Crime, Safety and Victims’ Rights (2021) 
pp. 40, 56–57. See also European Disability Forum, EDF Recommendations on EU initiatives on hate 
speech and hate crime (April 2021) p. 3. 
177 ODIHR, Factsheet: Disability Hate Crime (2016) p. 2. 
178 European Network on Independent Living, Disability Hate Crime: A guide for disabled people’s 
organisations, law enforcement agencies, national human rights institutions, media and other 
stakeholders (2014) p. 13. 
179 Article 19 of the United Nations Convention on Persons with Disabilities. 

https://fra.europa.eu/sites/default/files/fra_uploads/fra-2021-crime-safety-victims-rights_en.pdf
https://www.edf-feph.org/content/uploads/2021/04/EDF-position-and-recommendation-on-hate-speech-and-hate-crime.pdf
https://www.edf-feph.org/content/uploads/2021/04/EDF-position-and-recommendation-on-hate-speech-and-hate-crime.pdf
https://www.osce.org/files/f/documents/5/0/290021_1.pdf
http://www.enil.eu/wp-content/uploads/2014/11/Disability_Hate_Crime_Guide-FINAL-ENG-1.pdf
http://www.enil.eu/wp-content/uploads/2014/11/Disability_Hate_Crime_Guide-FINAL-ENG-1.pdf
http://www.enil.eu/wp-content/uploads/2014/11/Disability_Hate_Crime_Guide-FINAL-ENG-1.pdf
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community based services.180 States are obligated to protect persons with disabilities 

from hate crime; Article 16 of the United Nations Convention on the Rights of Persons 

with Disabilities provides that: 

“States Parties shall take all appropriate legislative, administrative, social, 

educational and other measures to protect persons with disabilities, both within 

and outside the home, from all forms of exploitation, violence and abuse, 

including their gender-based aspects.”181  

Failing to adequately and effectively address disability hate crime within this legislation 

may contribute to further marginalisation of disabled persons in society. 

There is a need to ensure that there are no obstacles to investigating or prosecuting 

disability hate crime; particularly with evidence from the UK of the low level of 

prosecutions for disability hate crimes.182 The underreporting and low level of 

prosecution of disability hate crime is due in part to assumptions made by the police, 

prosecutors and the judiciary that perpetrators are motivated by an individual’s 

perceived vulnerability rather than their impairment.183 This notion of perceived 

vulnerability has been rejected by many disabled victims of crime, who regard the 

offence as being motivated by a deeper prejudice, hostility or hatred.184 Criminal justice 

frameworks or strategies which portray persons with disabilities as vulnerable and in 

need of protection and care rather than engagement with the criminal justice system 

serve to obstruct the vindication of the equal right to access to justice and results in 

                                                           

180 European Network on Independent Living, Disability Hate Crime: A guide for disabled people’s 
organisations, law enforcement agencies, national human rights institutions, media and other 
stakeholders (2014) p. 15. 
181 Article 16 of the United Nations Convention on the Rights of Persons with Disabilities. 
182 It is a low level of prosecutions relative both to the number of disabled people in the community, and 
the extent to which they are targeted for criminal conduct. See Law Commission, Hate crime laws: A 
consultation paper (September 2020) pp. 158, 160–161. See also Mark A. Walters, Susann Wiedlitzka and 
Abenaa Owusu-Bempah with Kay Goodall, Hate Crime and the Legal Process: Options for Law Reform 
(October 2017) p. 171. 
183 Alan Roulstone and Hannah Mason Bish, Disability, Hate Crime and Violence (Routledge, 2013); Kay 
Goodall, Abenaa Owusu-Bempah and Mark A. Walters, Hate Crime and the Legal Process – Practitioner 
Guide (ICCL, 2018) pp. 10–11; Edward Hall, A critical geography of disability hate crime (2019) 51 Area 
249, p. 252. 
184 Law Commission, Hate crime laws: A consultation paper (September 2020) p. 360. 

http://www.enil.eu/wp-content/uploads/2014/11/Disability_Hate_Crime_Guide-FINAL-ENG-1.pdf
http://www.enil.eu/wp-content/uploads/2014/11/Disability_Hate_Crime_Guide-FINAL-ENG-1.pdf
http://www.enil.eu/wp-content/uploads/2014/11/Disability_Hate_Crime_Guide-FINAL-ENG-1.pdf
https://s3-eu-west-2.amazonaws.com/lawcom-prod-storage-11jsxou24uy7q/uploads/2020/10/Hate-crime-final-report.pdf
https://s3-eu-west-2.amazonaws.com/lawcom-prod-storage-11jsxou24uy7q/uploads/2020/10/Hate-crime-final-report.pdf
https://s3-eu-west-2.amazonaws.com/lawcom-prod-storage-11jsxou24uy7q/uploads/2020/10/Hate-crime-final-report.pdf
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further marginalisation and exclusion from society.185 Persons with disabilities are not 

inherently vulnerable, rather physical barriers and societal attitudes can result in 

situational vulnerability for persons with disabilities.186 Selectively targeting a disabled 

person because they can be considered ‘vulnerable’ or an ‘easy target’ is an expression 

of bias; and therefore can be considered a hate crime.187 Failing to recognise within the 

criminal justice system that there are offences perpetrated against persons with 

disabilities which are motivated by prejudice can create a culture of impunity for 

perpetrators and may lead to repeat victimisation.188 

While not all forms of exploitative or hate-motivated conduct may reach the level of 

criminal conduct, the Commission considers that some potential crimes against 

disabled persons may be captured by the existing proposed aggravated offences in the 

General Scheme. The Commission is of the view that other offences that are particular 

features of disability hate crime could also be added to the legislation; for example, the 

financial exploitation of disabled persons could potentially be dealt with by creating an 

aggravated by prejudice form of the offence under the Criminal Justice (Theft and 

Fraud Offences) Act 2001. 

In identifying indicators of disability hate crime, the Commission takes note of 

factsheets prepared by ODIHR on specific forms of hate crime,189 including disability 

hate crime, which set out a number of specific questions to identify a bias against 

people with disabilities, including: 

- Do the victims or witnesses perceive the incident as motivated by bias against 

people with disabilities? 

- Was the attack accompanied by insults and accusations targeting people with 

disabilities? 

                                                           

185 United Nations Office of the High Commissioner for Human Rights, International Principles and 
Guidelines on Access to Justice for Persons with Disabilities (August 2020); European Disability Forum, 
EDF Recommendations on EU initiatives on hate speech and hate crime (April 2021) pp. 11–12. 
186 Crown Prosecution Service, Public statement on prosecuting disability hate crime and other crimes 
against disabled people (2017) pp. 4–5; Claire Edwards and Nicola Maxwell, Towards Safe(r)Space: 
Disability and everyday spaces of un/safety and hostility in Ireland (UCC, 2019) pp. 40–41; Law 
Commission, Hate crime laws: A consultation paper (September 2020) p. 177. 
187 ODIHR, Factsheet: Disability Hate Crime (2016) p. 3. 
188 FRA, Equal protection for all victims of hate crime: The case of people with disabilities (2015) p. 3. 
189 See https://www.osce.org/odihr/hate_crime_factsheets. 

https://www.ohchr.org/Documents/Issues/Disability/SR_Disability/GoodPractices/Access-to-Justice-EN.pdf
https://www.ohchr.org/Documents/Issues/Disability/SR_Disability/GoodPractices/Access-to-Justice-EN.pdf
https://www.edf-feph.org/content/uploads/2021/04/EDF-position-and-recommendation-on-hate-speech-and-hate-crime.pdf
https://www.report-it.org.uk/files/disability-hate-crime-publicstatement-2017.pdf
https://www.report-it.org.uk/files/disability-hate-crime-publicstatement-2017.pdf
https://www.ucc.ie/en/media/research/iss21/TowardsSafer(r)Space.pdf
https://www.ucc.ie/en/media/research/iss21/TowardsSafer(r)Space.pdf
https://s3-eu-west-2.amazonaws.com/lawcom-prod-storage-11jsxou24uy7q/uploads/2020/10/Hate-crime-final-report.pdf
https://www.osce.org/files/f/documents/5/0/290021_1.pdf
https://fra.europa.eu/sites/default/files/fra-2015-focus-03-hate-crime-disability_en_0.pdf
https://www.osce.org/odihr/hate_crime_factsheets
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- Did the incidents escalate in severity and frequency? 

- Did the perpetrator target a victim’s disability aids, such as canes or hearing 

aids? 

- Did the perpetrator use excessive violence? 

- What was the nature of the attack? Was the victim subjected to cruelty, 

humiliation or degrading treatment related to their disability? 

- Was the perpetrator known to the victim? Disability hate crimes are often 

perpetrated by “friends,” caregivers, acquaintances or neighbours of the victim. 

- Where did the attack occur? Disability hate crimes may take place in care 

institutions and be carried out by staff. 

- Did the attack also involve theft by people close to the victim, such as caregivers 

or family members? This can include the theft of welfare benefits and other 

forms of exploitation, such as unpaid work. 

- Were multiple perpetrators involved in the incident? 

- Is there any other clear motive? The lack of other motives is also a reason to 

consider bias motivation.190 

The Commission emphasises the importance of raising awareness amongst the public, 

affected groups, the Garda Síochána, prosecutors and the judiciary of the forms of hate 

crime and how to recognise hate crime. 

The Commission recommends that further consideration be given to whether the 

General Scheme adequately addresses disability hate crime including ‘Mate Crime’. 

The Commission recommends that the enactment of this legislation be 

accompanied by the publication of guidance on the specific bias indicators for each 

form of hate crime against a protected characteristic. 

Denial or gross trivialisation of crimes of genocide (Head 9) 

Head 9 sets out that it is an offence if a person publicly condones, denies or grossly 

trivialises any act falling within the definition of a “genocide” in Article II of the United 

Nations Convention on the Prevention and Punishment of the Crime of Genocide. This 

                                                           

190 ODIHR, Factsheet: Disability Hate Crime (2016) p. 3. 

https://www.osce.org/files/f/documents/5/0/290021_1.pdf
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transposes the requirement under Article 1(c) of the Framework Decision.191 However, 

Article 1(c) also requires Member States to punish publicly condoning, denying or 

grossly trivialising crimes against humanity and war crimes as defined under the Statute 

of the International Criminal Court. There is no explanation in the General Scheme’s 

Explanatory Note for Head 9 for the omission of these offences or why genocide is 

being treated as distinct from these crimes. In this regard, ECRI has recommended that 

Irish law should punish the public denial, trivialisation, justification or condoning of 

crimes of genocide, crimes against humanity or war crimes.192 

The Commission is concerned that the scope of the provision under Head 9 is wider 

than the requirements under Article 1(c); as Article 1(c) requires the offence of 

condoning, denying or grossly trivialising to be: 

“directed against a group of persons or a member of such a group defined by 

reference to race, colour, religion, descent or national or ethnic origin when the 

conduct is carried out in a manner likely to incite to violence or hatred against 

such a group or a member of such a group.”193  

There is no such qualifying condition under Head 9, which may have implications for the 

right to freedom of expression and whether this restriction is proportionate. The 

Committee on the Elimination of Racial Discrimination recommends that public denials 

                                                           

191 Article 1(c) punishes publicly condoning, denying or grossly trivialising crimes of genocide as defined in 
Articles 6 of the Statute of the International Criminal Court, directed against a group of persons or a 
member of such a group defined by reference to race, colour, religion, descent or national or ethnic origin 
when the conduct is carried out in a manner likely to incite to violence or hatred against such a group or a 
member of such a group; see EU Council Framework Decision 2008/913/JHA of 28 November 2008 on 
combating certain forms and expressions of racism and xenophobia by means of criminal law. While the 
EU Council Framework refers to penalising publicly condoning, denying or grossly trivialising crimes of 
genocide as defined under Article 6 of the Statute of the International Criminal Court, the definition of 
genocide under Article II of the Convention on the Prevention and Punishment of the Crime of Genocide 
is the exact same as the definition of genocide under Article 6 of the Statute of the International Criminal 
Court. 
192 European Commission against Racism and Intolerance, ECRI report on Ireland (fifth monitoring cycle), 
adopted on 2 April 2019 (June 2019) p. 12. ECRI’s General Policy Recommendation No. 7 on national 
legislation to combat racism and racial discrimination specifically sets out that the law should penalise 
the public denial, trivialisation, justification or condoning, with a racist aim, of crimes of genocide, crimes 
against humanity or war crimes; European Commission against Racism and Intolerance, ECRI General 
Policy Recommendation No. 7 on national legislation to combat racism and racial discrimination, adopted 
on 13 December 2002 and amended on 7 December 2017 (2018) p. 8. 
193 Article 1(c) of the EU Council Framework Decision 2008/913/JHA of 28 November 2008 on combating 
certain forms and expressions of racism and xenophobia by means of criminal law. 

https://eur-lex.europa.eu/legal-content/EN/TXT/?uri=celex%3A32008F0913
https://eur-lex.europa.eu/legal-content/EN/TXT/?uri=celex%3A32008F0913
https://rm.coe.int/fifth-report-on-ireland/168094c575
https://rm.coe.int/ecri-general-policy-recommendation-no-7-revised-on-national-legislatio/16808b5aae
https://rm.coe.int/ecri-general-policy-recommendation-no-7-revised-on-national-legislatio/16808b5aae
https://eur-lex.europa.eu/legal-content/EN/TXT/?uri=celex:32008F0913
https://eur-lex.europa.eu/legal-content/EN/TXT/?uri=celex:32008F0913
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or attempts to justify crimes of genocide and crimes against humanity, as defined by 

international law, should be declared as offences punishable by law, provided that they 

clearly constitute incitement to racial violence or hatred.194 The ‘Camden Principles’ 

provide that States should prohibit the condoning or denying of crimes of genocide, 

crimes against humanity and war crimes, but only where such statements constitute 

hate speech as defined under Article 20(2) of the ICCPR.195 

The Commission recommends that Head 9 be amended to include the offences of 

publicly condoning, denying or grossly trivialising crimes against humanity and war 

crimes. 

The Commission recommends that further consideration be given to the scope of 

the provision under Head 9 to ensure it does not disproportionately restrict or limit 

the right to freedom of expression. 

  

                                                           

194 United Nations Committee on the Elimination of Racial Discrimination, General Recommendation No. 
35 Combatting racist hate speech, CERD/C/GC/35 (26 September 2013) para. 14. 
195 Principle 12.2; see Article 19, The Camden Principles on Freedom of Expression and Equality (April 
2009). 

https://tbinternet.ohchr.org/_layouts/15/treatybodyexternal/Download.aspx?symbolno=CERD%2fC%2fGC%2f35&Lang=en
https://tbinternet.ohchr.org/_layouts/15/treatybodyexternal/Download.aspx?symbolno=CERD%2fC%2fGC%2f35&Lang=en
https://www.article19.org/data/files/pdfs/standards/the-camden-principles-on-freedom-of-expression-and-equality.pdf
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