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CATHAOIRLEACH’S FOREWORD 
The Minister for Justice, Ms Helen McEntee TD, forwarded the General Scheme of the 

Judicial Appointments Commission Bill to the Joint Committee on Justice in 

accordance with Standing Orders for the purpose of pre-legislative scrutiny.  

The Committee has identified several areas of interest within the General Scheme 

which it considers need attention, and these are explained in detail in the body of the 

Report alongside recommendations the Committee has made on these areas. Among 

the Heads identified by the witnesses for further examination include the proposed 

membership of the Judicial Appointments Commission, the need for the number of 

candidates sent to the Minister to be reduced and ranked in order of preference and 

the need to ensure greater diversity of the Judiciary, including the opportunity for legal 

academics to apply. The Committee has made these recommendations in the hope 

that they will assist Minister McEntee in improving this important piece of legislation.  

I would like to express my appreciation to all the witnesses for their contributions and 

to the Members of the Committee for their work on this subject. I hope that this report 

will help to inform the legislative process and make a valuable contribution to the 

forthcoming legislation. 
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COMMITTEE RECOMMENDATIONS  
The following recommendations were made by the Committee in relation to the topic: 

1. The Committee recommends that under Head 9, consideration be given to 

including the Heads of the Bar of Ireland and Law Society as members of the 

Commission.  

 

2. The Committee recommends that the precise experience and position required 

by the nominees of the Judicial Council is clarified under Head 9(3). 

 

3. The Committee recommends that Head 40 be examined to ensure that the 

knowledge requirements from applicants to the lower courts are similar to 

applicants for the superior courts, to ensure that it does not appear that there is 

a lower level of qualification and expertise required for candidates in the lower 

courts. 

 

4. The Committee recommends that a ‘balanced slate’ of candidates should be 

recommended for appointment, where at least one candidate recommended 

should satisfy an element of the criteria for diversity. 

 

5. The Committee recommends that consideration be given to other methods of 

increasing diversity within the Judiciary, including the introduction of a diversity 

strategy, diversity data management or by a requirement for the Commission 

to report on diversity in its annual reports and on the progress made to achieve 

its diversity objectives. 

 

6. The Committee recommends that under Head 38 a more precise definition of 

what constitutes a legal academic and experience in law is included rather than 

experience in court as currently provided for.  

 

7. It is recommended that the potential for an intensive programme of training to 

prepare legal academics and other individuals who lack experience in trial 
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advocacy and cross-examination be examined. This could potentially be 

incorporated into the upcoming Judicial Council’s Education Programme. 

 

8. The Committee recommends that the requirement that the Attorney General be 

a member of the Commission be reviewed and that the varying views of 

members expressed during the course of the engagement is taken into account.   

 

9. The Committee recommends that the usage of the Senior Judicial 

Appointments Advisory Committee be reviewed and consider whether a 

common process should be applied to all candidates for all vacancies. 

 

10. The Committee recommends that the offence created under Head 65 of the 

General Scheme on prohibition of canvassing and disclosing of confidential 

information, to people connected to the Commission, would be removed. The 

Committee recommends that Head 65 would be redrafted to state that 

canvassing for appointments is prohibited.    
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CHAPTER 1 - Introduction  
This is the report of the Joint Committee on Justice on Pre-Legislative scrutiny of the 

General Scheme of the Judicial Appointments Commission Bill 2020, which aims to 

make provisions for the reform of the manner in which judges are chosen for 

appointment.1  

 

Purpose of the Bill  

The General Scheme of the Bill provides for the establishment of a Judicial 

Appointments Commission containing 9 members, which will replace the current 

Judicial Appointments Advisory Board (JAAB). This Bill will also make changes to the 

procedures through which applications from sitting judges are dealt with, will ensure 

that merit will be the defining factor in recommending candidates for appointment, 

among others changes. 

 

Procedural basis for scrutiny  

Pre-legislative consideration was conducted in accordance with Standing Order 173, 

which provides that the General Scheme of all Bills shall be given to the Committee 

empowered to consider Bills published by the member of Government. 

 

 

 

 

 

 

 

 
1 gov.ie - Judicial Appointments Commission Bill will lead to biggest reform in judicial appointments in 
25 years - Minister McEntee (www.gov.ie) 

REPORT ON PRE-LEGISLATIVE SCRUTINY OF THE GENERAL SCHEME OF THE JUDICIAL
APPOINTMENTS COMMISSION BILL 2020

Page 10 of 60

https://www.gov.ie/en/press-release/c2e15-judicial-appointments-commission-bill-will-lead-to-biggest-reform-in-judicial-appointments-in-25-years-minister-mcentee/
https://www.gov.ie/en/press-release/c2e15-judicial-appointments-commission-bill-will-lead-to-biggest-reform-in-judicial-appointments-in-25-years-minister-mcentee/


REPORT ON PRE-LEGISLATIVE SCRUTINY OF THE GENERAL SCHEME OF THE JUDICIAL 
APPOINTMENTS COMMISSION BILL 2020  
 
 

Page 11 of 60 
 

Engagement with Stakeholders  
The Joint Committee on Justice invited submissions from stakeholders on the General 

Scheme of the Judicial Appointments Commission Bill 2020.  

 

On 18th May 2021 and on 15th June 2021, the Committee held public engagements 

with several of these stakeholders, as laid out in the table below:  

 

Table 1: List of public engagements with Stakeholders  

Organisation Witnesses Date of 
appearance 

Law Society of Ireland Mr James Cahill, President of the Law 

Society of Ireland 

Ms Mary Keane, Director General of the 

Law Society of Ireland 

 

The Bar of Ireland Ms Maura McNally S.C., Chair of the 

Council of the Bar of Ireland 

Ms Mema Byrne B.L., Member of the 

Council of The Bar of Ireland 

 

Dr. Patrick O’Brien Senior Lecturer in Law at the Oxford 

Brookes University 

18 May 2021 

Dr. Laura Cahillane  
Dr. Tom Hickey  
Dr. David Kenny  

Lecturer in Law, University of Limerick 

Lecturer in Law, Dublin City University 

Lecturer in Law, Trinity College Dublin 

 

Irish Council for Civil 
Liberties (ICCL) 

Mr. Liam Herrick, Executive Director 

Ms. Gemma McLoughlin-Burke, 

Procedural Rights Fellow 

 

 

15 June 2021 

Department of Justice Mr. Kevin Condon, Principal Officer, Civil 

Legislation 

 

The primary focus of these meeting was to allow for an engagement between the 

Members and stakeholders to discuss possible areas of the General Scheme which 

may need to be amended.  

This report summarises these engagements and the key points considered by the 

Committee when drafting the recommendations set out in this report.  
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CHAPTER 2 - Summary of Evidence  
In the course of the public hearing, a number of important points were raised. A 

summary of the main areas discussed in evidence to the Committee follows. 

 

1. Membership of the Judicial Appointments Commission 
(Head 9)  

Regarding Membership of the Judicial Appointments Commission, under Head 9, 

witnesses and Members debated the inclusion and role of the Attorney General as a 

member of the Commission. A discussion took place regarding the Attorney General’s 

role on the Commission and it was argued that having the Attorney General, whose 

position it is to advise the Government on legal matters, on the Commission would 

compromise the independence of the Commission from the Executive. It was also 

questioned whether the Attorney General’s position on the Commission would 

essentially be representing that of the Government. Members discussed the 

challenges this would pose in ensuring judicial independence with potential oversized 

influence from the Government. It was pointed out that the intention of this General 

Scheme was to amend current practices, which it is considered is aimed at reducing 

the level of influence that the Government would have in setting forward potential 

candidates for selection.  

However, it was clarified that the Attorney General’s position on the Commission is in 

an advisory but non-voting capacity and that the lay and judicial members of the 

Commission are the only members who will make a final call on which candidate they 

would recommend for selection. Other witnesses agreed that as the Attorney General 

will be present on the Committee in a non-voting capacity, this would address some 

of the issues raised regarding membership on the Commission. 

 

On a similar note, it was argued that the Scheme contained a significant weakness by 

proposing a separate Committee and separate appointments process for the three 

most senior roles of the Judiciary, (the Chief Justice and Presidents of the High Court 

and Court of Appeal), in particular where the Attorney General has a significant voting 
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role in this process as one of three members on this Committee. It was argued that 

this could risk undermining the benefit of the general appointment process. 

 

Benefits associated with the Attorney General’s position on the Committee were also 

highlighted. It was pointed out that the role of the Attorney General on the Commission 

could prove useful to inform the Government if the Commission members are 

engaging in ‘mirroring’ or self-replication when selecting judicial candidates or if they 

are selecting candidates whose profile or experience is similar to what they have come 

to expect from a judicial candidate. The Attorney General could keep the Government 

aware of who was applying for these positions and report to the Government if certain 

types of people consistently fail to make the shortlist and if they believe there is reason 

to be concerned over this. 

 

 

Members also questioned the apparent rotational member of the Commission shared 

among presidents of the Courts, stipulated in Head 9 (1)(b). They questioned how the 

Commission would be able to undertake its day-to-day tasks such as making reports 

and adopting statements if this member would always be rotating depending on the 

court in which the judicial vacancy arises. Witnesses urged that consideration must be 

given to this head to ensure that this rotational member would not disrupt the work of 

the Commission and hinder its ability to act as a unit. 
 

In response to these questions, the Department of Justice confirmed that this had been 

identified in the drafting process. It is intended to resolve this by having a particular 

Court President as a fixed member of the Commission, who would remain a fixed 

member regarding all day-to-day activities of the Commission aside from considering 

potential judicial candidates. At other times, where necessary, other court presidents 

would be invited into the process.  

 

 

Witnesses highlighted to the Committee their dissatisfaction at the lack of 

representation of the Chair of the Bar of Ireland or President of the Law Society of 
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Ireland on the appointments Commission. Witnesses pointed out that the heads of 

each body possess a distinct knowledge of the suitability and areas of speciality of a 

barrister or solicitor and can advise the Government based on this unique insight. It 
was pointed out that the heads of both bodies sit on the Legal Services Regulatory 

Advisory Committee because of their insight into an applicant’s experience and 

temperament but that this has not been contemplated by the Judicial Appointments 

Commission Bill. 
 

Members and witnesses felt that Head 9(3) was particularly unclear and did not clarify 

the precise experience and position that is required of the nominees of the Judicial 

Council. Witnesses suggested that this section intended that the two nominees of the 

Judicial Council would be a judge who was previously a solicitor or a judge who was 

previously a barrister, in which case their experience of practicing in either branch of 

the legal profession could be far removed from the present experience of the courts 

and questioned whether the Council may be entirely comprised of judges. Witnesses 

pointed out that under Head 9 the Commission would have a certain number of judges 

and laypeople but would lack insight from the practicing legal professions, who must 

appear in front of judges and who have a valuable insight into the contemporary 

practitioners and the procedures of the courts.  

 

The Law Society told the Committee that while this General Scheme proposes that 

there would be equal legal and lay members on the Commission, Head 9 as it is 

currently formatted stipulates that there would be equal lay and judicial membership. 

They opposed decreasing the membership of the Commission to nine members if this 

is at the expense of representatives of the legal profession serving bodies. They 

proposed that if the current scheme is to continue with four judicial members, that the 

four judicial nominees could, perhaps, come from courts of local or limited jurisdiction. 

 

The Bar of Ireland and Law Society also pointed out that while they have sent in 

submissions and commented on the General Scheme of the Bill neither body was 

consulted regarding this section nor was the intention behind it clarified to either body. 
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Dr. David Kenny agreed that it was unusual not to include representation of the heads 

of these two bodies. However, he pointed out to the Committee that if the heads of 

each body were to have insight and information into people’s backgrounds due to their 

senior positions, this could raise issues of transparency if this extraneous knowledge, 

which was not gathered during the application process laid out, were to influence the 

selection process. To ensure this would not be an issue, he recommended that 

selecting a member of each chosen profession rather than the heads of the 

professions themselves might be suitable as a compromise measure. 
 

Questions were also raised over the composition of the Commission and why the 

General Scheme stipulated that there should be an equal number of laypersons and 

judges. The Department of Justice clarified that the inclusion of laypersons would add 

a wider range of perspectives to the Commission which would be valuable, such as 

experience of the courts, arbitration and experience of administration and business. In 

addition, this proportion of laypeople as members of the Commission would be 

consistent with neighbouring jurisdictions which have a larger lay involvement than 

Ireland does.  

 

Finally, ICCL recommended that all judicial members nominated by the Judicial 

Council and those acting on behalf of the appropriate court would be elected by all 

members of the Judiciary. They argue that this would help avoid a situation where a 

cohort of senior members of the Judiciary, who would not be representative of the 

wider Judiciary, would control the judicial input.  
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2. Recommendations to be based on merit (Head 6) 

Witnesses welcomed the provisions under Head 6 that recommended candidates for 

judicial positions should be based primarily on merit, but argued however, that precise 

criteria of what constitutes merit and desired qualities of candidates should be further 

clarified to ensure full transparency in the processes of the appointments system. They 

argued that it was important that further detail was provided to guide the Commission 

on, for example, the desired characteristics and temperament of candidates and on 

how the Committee could establish whether candidates possessed these qualities. 

They suggested that the process undertaken in England and Wales could be consulted 

in this regard.  
 
Members also questioned what exactly constituted merit and whether there was any 

definitive criteria available to clarify this, as an individual’s definition of merit can be 

subjective. Witnesses explained that the Judicial Council Act must be consulted in 

tandem with this Bill as the requirements in that Act regarding ongoing training of the 

Judiciary will aid in the strengthening of the Irish Judiciary and allow it to keep up with 

contemporary developments.  
 
 

Dr. O’Brien and other witnesses also expressed concerns about placing a requirement 

for proficiency in Irish as a criterion for merit alongside increasing diversity. It was 

argued that stipulating that a proficiency in Irish was necessary could reduce a 

diversity in candidates applying.  

It was noted that the example of the teaching profession where a requirement for a 

certain proficiency in Irish can exclude candidates from diverse backgrounds from 

even applying in the first instance.  

In response, Dr. Laura Cahillane argued that requiring proficiency in Irish was not 

necessarily a bar to diversity. This could encourage diversity of geographical areas, 

where candidates use Irish as a primary language. Furthermore, she told the 

Committee that there was a need to recognise the protected status of the Irish 

language within the Constitution. She suggested that making other provisions of 
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diversity stronger within the Bill could counter-balance the requirement for Irish 

proficiency. 

 

The Bar of Ireland added that they believed there was currently a lack of judges with 

a proficiency in Irish rather than an excess of judges with proficiency in Irish. However, 

rather than stressing the need to appoint individuals that may be fluent in Irish, they 

believe it is important to encourage barristers to use and improve their existing level 

of Irish so that they could feel more confident to undertake trials in Irish. Many people 

had some level of proficiency in Irish after studying it for six years in school and the 

Bar had set up an initiative Cumann na mBarra to get people used to speaking and 

listening to Irish again in an informal way. 

 

 

Questions were also raised over the level of litigation experience needed to perform 

well in the role of a judge. It was argued that judges must have experience of a litigation 

role and that there are examples of judges in all courts, who had less litigation 

experience and found their initial years as a judge challenging. This may also have an 

impact on the disparity between the number of barristers and solicitors appointed as 

judges. 

The representatives from the legal bodies provided differing perspectives on this 

question to the Committee. The Law Society argued that they do not believe that 

individuals should be required to have a certain number of years of experience and, in 

particular, they do not agree that this experience should necessarily be in the court to 

which they are applying. Rather, they believe that personal attributes of judges such 

as being a good listener are more important than their level of experience. 

In contrast, the Bar of Ireland argued that it is paramount that those who preside over 

a court would have the knowledge and procedures of that court, as stipulated under 

Head 40. It is important for judges who are listening to arguments within each court to 

understand the parameters of what the procedures in each specific court allows in 

terms of what questions are within the rules of evidence, whether questions being 

asked are leading and other considerations. 
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Finally, questions were raised regarding judicial misconduct or questionable behaviour 

performed by judges while in office, which is not a positive reflection of their 

distinguished role and can be commented on by members of the public. The question 

was asked whether there was any complaints process or body to monitor such 

behaviour. It was clarified that the Judicial Council and its conduct committee would 

deal with such matters and that they are currently establishing their procedures in this 

regard.  
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3. Ensuring diversity within the Judiciary (Heads 6, 14, 56 and 
60)  

Ensuring diversity within the Judiciary, under Heads 6, 14, 56 and 60, was one of the 

central issues raised during the Committee hearing, and all witnesses agreed that the 

Judiciary needs to increase the diversity of its membership to accurately reflect the 

makeup of society.  

Dr. O’Brien informed the Committee that he is concerned with the way in which Head 

6 of the Bill is currently drafted. This head introduces the concept that judicial 

appointments should be based on merit while also striving to ensure that potential 

candidates will increase the diversity of candidates in terms of gender, will reflect 

diversity within the wider population or that potential candidates will have a proficiency 

in Irish. However, Dr. O’Brien believes that this means Head 6 will result in the focus 

of the Commission in selecting candidates revolving primarily around merit, which in 

turn may supersede considerations of ensuring diversity amongst judicial candidates.  

To counter this, Dr. O’Brien proposed to the Committee that a ‘balanced’ slate of 

candidates should be put forward by the Commission for consideration. This would 

include between three and five potential candidates, with at least one of these 

candidates being identified as someone whose appointment would promote diversity 

of the Judiciary as a whole. 

 

Members acknowledged the efforts being made by both the legal and solicitor bodies 

to increase diversity and that all parties are aware of the need to broaden the diversity 

of members within the Judiciary.  

It was stated that it is also important to note the progress already achieved in 

increasing diversity in the Judiciary and legal professions, as diversity in the lower 

levels of the courts system was now apparent and that it would take time for this to 

filter up to the higher courts. Additionally, it was pointed out that the legal professions 

are very national-specific and that the skills required for these professions are harder 

to transfer from other countries than those of other professions like, for example, the 

medical field. Thus, it can take longer for people from other backgrounds to reach a 

more senior level within the Judiciary. 
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Finally, it was argued that in terms of diversity in the Barrister profession, the nature 

of the profession itself can discourage diverse applicants. Unlike solicitors who 

generally enter paid employment while being sponsored to study further, the barrister 

profession is often self-employed while simultaneously continuing and financing 

further study. This in itself can be a deterrent to promoting diversity in the profession 

due to the significant financial commitment involved. 

 

The Bar of Ireland noted that this year marked the first year that 50% of their intake 

were women and 50% men. This highlighted that progress to diversify the barrister 

profession is happening but will take time and will not change overnight. 

The Law Society also commented that while discussing and promoting diversity within 

the Judiciary is welcomed, these measures need to happen in reality. It was noted that 

solicitors have been eligible for appointment to the superior courts since 2002 and yet 

between 2002 and 2016 from the 90 appointments made to the superior courts only 8 

of these were solicitors.  

 

In terms of the ongoing processes to increase diversity within the barrister and solicitor 

professions, the witnesses informed the Committee of the programmes and 

opportunities available to encourage diversity. 

The Bar of Ireland offers Denham fellowships, which provides funding and support to 

two individuals from socio–economically disadvantaged backgrounds throughout their 

first four years of practice at the Law Library. They also offer a Transition Year 

programme, which in the previous year had 100 participants. However, due to Covid-

19 their programme was conducted online in the current academic year and attracted 

over 10,000 pupils, with many of the participating students hailing from a range of 

counties spread throughout Ireland. 

In supplementary written correspondence to the Justice Committee, the Law Society 

outlined their new Professional Practice Course Hybrid (PPC Hybrid) programme, 

which allowed trainees to remain working while attending classes and provided a more 

flexible schedule with greater use of online lessons to facilitate students. The results 

from their first year demonstrated that the programme has contributed to the diversity 
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of its trainees in terms of age, gender, geographical location and educational 

background, with many trainees having attested that without the programme they may 

not have progressed to where they are now (See Appendix 2). 

 

Additional suggestions to increase diversity within the Judiciary included introducing a 

firm commitment to do this by way of a diversity strategy, of diversity data management 

or by a requirement for the Commission to report on diversity in its annual reports and 

to be held accountable in progress it had made in reaching its diversity objectives. 

 

Several other elements regarding diversity within the Judiciary and the appointments 

procedure were also highlighted.  

The Bar of Ireland highlighted that ascertaining the level of diversity within the 

Judiciary should apply at each separate level of the courts system rather than being 

judged by the diversity within the Judiciary as a whole. For example, if the Judiciary 

as a whole was shown to include 30% female candidates this could be misleading if 

the majority of women were positioned within the lower courts and if there were hardly 

any women working within the superior courts. 

The Law Society also recommended that the apparent anomaly in the General 

Scheme whereby if one has not stood in a particular court and does not have 

considerable experience in this court, one should be automatically disqualified from 

applying for appointment in this court, be removed. They argue that this stipulation 

prevents candidates from applying for a judicial position in the first instance and that 

removing this would result in more individuals being eligible to apply for vacant judicial 

positions. This in turn would result in a more diverse pool from which to select 

candidates, which would, over time, increase the diversity of the Judiciary.  
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4. The impact of political involvement in judicial appointments 
in increasing diversity of appointments  
(Heads 6, 14, 56 and 60)  

Differing views were put to Committee on the merits and disadvantages of political 

involvement in the judicial application process in terms of increasing diversity among 

candidates. 

Dr O’Brien attested to the Committee that politics can be an important driver to 

diversity. Politicians can often encourage more diversity as a political goal and thus 
strive to make this happen through implementation of policies. The judicial 

appointments system was formalised in England and Wales in recent years to increase 

the diversity of judicial appointments. However, Dr. O’Brien informed the Committee 

that in practice, this diversity in judicial appointments has not occurred to the desired 

extent. He pointed out that the Irish Judiciary currently has a higher proportion of 

female judges than all other UK jurisdictions, where 32% of the judges in England and 

Wales are female, while in Ireland as a whole 38% of the Judiciary are female.  

Dr. O’Brien informed the Committee that the experience of formalising processes in 

England and Wales has demonstrated three disadvantages in terms of appointing 

more diverse candidates. Firstly, a stricter focus on merit alone often results in 

candidates with traditional qualifications being privileged in the selection process. 

Secondly, it removes the potential to informally suggest to an individual that they 

should apply for a judicial position, which can be particularly effective for those who 

might not traditionally be represented in the Judiciary and may not have considered 

running themselves without encouragement. Finally, without political involvement, 

there is a risk that judges may engage in self-replication when appointing candidates, 

which would hinder the potential for a wider range of judicial appointments. 

 

Several Members supported this view and the merits of political involvement in judicial 

appointments, arguing that international evidence has demonstrated that a judicially 

dominated model, can contribute to judicial self-replication.  

 

In addition, they highlighted that a diversity of approach in candidates is something 

which the Government of the day may prioritise and that politics can help to drive this 
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change. The example of the first openly gay judge in Australia was highlighted, who 

admitted himself that he did not believe he would have been selected for judicial 

appointment if this had been undertaken by his conservative peers. 
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5. Judicial vacancy: recommendation by Commission of persons 
for appointment (Heads 44 and 45) 

Several witnesses informed the Committee of the need to reform the process where 

candidates were recommended for judicial vacancy by the JAC.  

They argued that it was necessary that there be more specificity in the 

recommendations made by Commission to the Government. In their opinion, it had 

been widely acknowledged that the Judicial Appointments Advisory Board (JAAB) had 

had little influence on who the Government appointed for judicial vacancies because 

of the lack of detail or specification in their recommendations and the large number of 

candidates they sent forward. Some witnesses also pointed out that the current JAAB 

functions more as a vetting system rather than actively selecting or prioritising 

candidates for position. Witnesses expressed that this General Scheme should aim to 

alter the present system where candidates are being vetted and excluded if unsuitable, 

to a system where candidates are actively selected and recommended for positions.  

In response to this, some Members stated that it should be noted that the Government 

always follows the recommendations of JAAB. 

 

Witnesses outlined to the Committee three key areas under Heads 44 and 45 that 

could be amended in the current proposals. 

Firstly, many of the witnesses underlined the need for candidates that are sent to the 

Government to be ranked in order of preference. They explained that this was not 

intended to reduce Governmental discretion but was intended to provide more precise 

guidance to the Government when selecting potential candidates. Introducing a 

system of ranking should demonstrate that one candidate has shown themselves to 

be a better than another candidate in a particular competence or in another relevant 

area and this is intended to ensure fairness in the application process for candidates.  

Witnesses also stated that introducing a requirement for the Commission to rank 

candidates would help it shift its current approach of merely ‘vetting’ candidates in 

order to disqualify those that are not suitable, to instead becoming more active in 

selecting and recommending candidates.  
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They argued that the Government would still have unrestrained discretion to appoint 

anyone from among those ranked names and would not be obliged to select the 

candidate that was ranked first over the others.  

 

Secondly, witnesses also disagreed with the number of candidates per vacancy that 

should be sent forward to the Government. The General Scheme proposes that five 

candidates would be recommended for one vacancy, eight candidates for two 

vacancies and eleven candidates for three vacancies, but it was argued that proposing 

five candidates for one vacancy is not a significant enough reduction from the current 

Bill, which proposes seven candidates per vacancy. 

They argued that the number of candidates for each vacancy should be reduced, to 

allow for three candidates for one vacancy, five for two vacancies and eight for three 

vacancies to minimise the discretion of the Government in the appointments process.  

 

Thirdly, witnesses told the Committee that in order to ensure transparency in the 

judicial appointments system, the Minister for Justice should be held accountable in 

some fashion if they choose to deviate from the list of candidates recommended.  

This should be done by ensuring that the Government must make a statement in Iris 

Oifigiúil to acknowledge if they deviate from the recommended candidates. 

Members commented however, that this measure is already in law and is observed by 

Government. 

 

In response to this third point, Members raised questions regarding the balance 

between holding the Minister accountable if they did not select candidates 

recommended by the JAC and maintaining the confidentiality of candidates. While they 

believe that this is good in theory, it was pointed out that if the Minister must provide 

reasons why the other candidates were unsuccessful, this could damage their 

professional reputation. Questions were raised as to how this would be possible while 

maintaining the confidentiality of candidates, which is paramount in order to ensure 

that individuals are not discouraged from applying.  
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In response witnesses maintained that it is essential that Government should explain 

itself if they deviate in their selection of candidates from those recommended by the 

JAC. Witnesses suggested that the maintaining a balance between preserving the 

confidentiality of candidates and introducing a proposed system of ranking candidates 

Scheme or when it occurs practice.  

 

Regarding candidates being ranked questions were raised as to how it would be 

possible to rank two candidates that were completely different from each other and 

who possessed entirely different experiences and skillsets. In addition, in a situation 

where a court may require a candidate with experience in a particular area but none 

of the candidates possess this experience, it was asserted that the Government’s 

flexibility to use their discretion and to pick a candidate with the appropriate expertise 

who would not be on the list.  

It was agreed that these were valid considerations. However, the Committee were 

informed that it should be possible under this General Scheme for the Procedures 

Committee to be able to take into account the wider questions of balance within a court 

such as the experience of the existing judges, where necessary.  

 

In response to a further question as to whether or not the suggestions of ranking 

candidates would be unconstitutional in terms of the Government’s constitutional right 

to select the candidates, witnesses argued that this should not pose an issue. The 

Government would still be able to select whichever candidates it prefers. They may 

select one of the candidates recommended by the JAC but the Government would not 

be prevented from selecting whichever individual it preferred. The Government would 

only be called upon to publish a statement to justify this selection in Iris Oifigiúil if they 

deviated from the list of recommended candidates. It was argued that this would be a 

practical constraint on the Government rather than a legal or constitutional constraint 

but that this constraint would be important so as to ensure the Government remains 

accountable for their choices.  

In response, Members highlighted that this measure is an actual constraint that is 

already in law and that the Government doesn’t deviate from this list. 
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6. Political discretion in judicial appointments 

The debates around reforming Heads 44 and 45 led into a wider debate around the 

use of political discretion in political appointments. It was clarified by the Department 

of Justice that the constitutional position relating to the Government’s function of 

appointing judges was to be maintained in this General Scheme.  

 

Members argued that Government discretion in appointing judicial candidates can also 

be valuable. For example, if the Government feels that the Commission is appointing 

several candidates of similar experience and not furthering the diversity of members 

within the Judiciary then it is Government’s own democratic function to correct this 

approach and use its discretion. Furthermore, it was stated that the Government has 

a clear duty to ensure that the Supreme Court has a philosophical balance and that 

this is maintained.  

 

Some witnesses however, disagreed with the level of political discretion in the 

appointments process and expressed the desire that this be minimised to ensure 

strong levels of public confidence in the appointments process. Witnesses highlighted 

to Committee Members that in calling to reduce governmental discretion, they did not 

intend that governmental discretion or involvement be removed completely or to have 

a technocratic model of judicial appointments. They believed that not only did the 

Constitution require political discretion, but that political patronage was valuable. They 

recommend a curtailment of discretion but a retention of some discretion, stating that 

wide discretion is retained in this Bill if the Government maintains absolute discretion 

to appoint judges who are not recommended by this JAC at all. They expressed their 

preference that the vast majority of appointments would take place through the 

appointments processes laid out in the General Scheme. Ensuring that the 

Government is held accountable for its decisions and is held accountable if it deviates 

from selecting recommended candidates would also ensure that use of Government 

discretion would not go unchecked.  
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Members argued that the debate surrounding what the right balance is between the 

risks of political involvement in judicial appointments and avoiding judicial self-

replication is a debate that arises frequently on the topic of judicial appointments.  

 

It was argued that reducing the number of candidates and ranking them necessarily 

reduces political discretion.  

It was also stated that it is incorrect to assert that the JAAB was recommending seven 

names consistently over the period of its operation to date. The JAAB had been 

recommending about seven names from 1995-2002/3 and then changed its practice 

to recommend all of those who were “not unsuitable”. This mean that in the case of 

District Court application there might be 150 applicants, and 90 names recommended 

to Government. 

This practice changed again in 2014/15 where the JAAB went back to the statutory 

practice of recommending about seven names. The Courts and Court Officers Act 

1995 also provided for the JAAB to recommend fewer than seven names where there 

were fewer than seven suitable candidates.  

 

Finally, it was argued that the indirect involvement of politics provides a cover of 

legitimacy for the appointment of judges who have no other connection with the 

electorate and the people that their decisions directly affect. 

 
Arguments were put forward in favour of political discretion by pointing out that having 

a judge-led system has not been achieved the desired formalising of the judicial 

appointments process in respect of ensuring sufficient accountability, transparency 

and professionalism.  

 

It was also pointed out that the established convention thus far has meant that the 

Government nearly always selects a candidate recommended by the JAAB and it was 

asserted that only one person selected in recent times was selected outside of the list 

recommended by the JAAB and in that case it was published in Iris Oifigiúil. In 

response to this, ICCL noted that this convention has been made easier by the fact 

that the JAAB currently provides the Government with a long list of potential 
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candidates which results in the Government still maintaining a broad level of discretion 

and continuing the perception of political appointments.  

 

Members also argued against what they believe is a prevailing narrative that people 

only get appointed as judges if they are involved in a political party or who are involved 

in political parties who are in power. They believe it is important to challenge this 

narrative and to point out that there are a number of individuals who hold very senior 

judicial positions and who never had any involvement in politics, such as Mr. Justice 

Peter Kelly.  
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7. Amendment of Act of 1961 (legal academics) (Head 38)  
 

Many witnesses welcomed the provision to allow the appointment of legal academics 

for judicial positions. Those who supported this argued that it would introduce a 

diversity of perspectives and experience into the judicial system which would be a 

valuable addition. 

 

The Law Society and the witnesses in academia supporting this provision argued that 

the requirement for candidates to have 4 years’ experience as a serving barrister or 
solicitor would prevent many academics from applying for judicial positions as it isn’t 

feasible for most to take time out of their career to gain this level of experience.  
They argue this provision should be changed to stipulate that an individual being a 

legal academic of 12 years standing, or a solicitor or barrister within the meaning of 

the Legal Services Regulation Act 2014, can apply. This would ensure that the 

broadest range of legal professionals would be able to apply to be appointed. It was 

argued that it is better to allow a wider range of candidates to be eligible to apply for 

judicial positions as the purpose of the Procedures Committee was to set out the 

necessary criteria for candidates and that this could narrow down who is best for job.  

 

They also pointed out to the Committee that the definition of what constitutes a legal 

academic would need to be made clearer and that experience in law and experience 

in court would need to be distinguished from each other to determine which of these 

experiences would be the most relevant as criteria for the position.  

 

However, the Bar of Ireland argued against this provision and stated that the practice 

and experience of applicants should be equal whether one applies as a barrister, 

solicitor or academic. They argued that that requirement for 4 years practice can be 

very little in reality and that there needs to be a distinction made between knowledge 

of practice and experience of practice in the courtroom. Ms. McNally pointed out, as 

an example, that this could allow someone who had practiced between the years 2000 

and 2004 to apply, even though their experience of practice was from 16 years ago 
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and they would have had very little recent experience in the courtroom or courts 

system as a practicing barrister or solicitor.  

 

Members and witnesses also debated in which courts it would be best for legal 

academics to practice as a judge. 

The Law Society believed that legal academic should be geared towards the higher 

courts where precise legal issues are dealt with at an in-depth level rather than in the 

local courts. Appointing legal academics to multi-judge courts, such as the Court of 

Appeal or the Supreme Court, would also provide a mix of academic and trial lawyers, 

which would bring different perspectives and enrich the decision-making process. 

 

Some Members, however, argued that jury trial advocacy experience and cross-

examination are essential skills for those who wish to practice as a judge. Therefore, 

they suggested that academic appointments might be better suited to courts of appeal 

or divisional courts so that their lack of experience in cross-examination or advocacy 

would not put them at as much of a disadvantage as in other courts. 

 

In response to this, witnesses suggested to the Committee that having an intensive 

programme of training to prepare individuals to oversee a court trial could help counter 

this lack of experience in trial advocacy and cross-examination. In particular and as a 

means to increase diversity of the Judiciary, it was highlighted that the solicitor’s 

profession is more diverse however, not all solicitors will have engaged extensively in 

advocacy or done a lot of courtroom work due to the nature of their profession. This 

training could be devised and could potentially be incorporated into the Judicial 

Council’s education programme, which will be established shortly. 
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8. Procedures Committee and other committees of 
Commission (Head 19, Heads 55-60) 

Several witnesses highlighted to the Committee the need for more formal evaluation 

procedures when evaluating judicial applicants. It was highlighted that while the 

current system allows for interviews of candidates, the JAAB does not hold interviews.  
Witnesses argued that formalising these procedures would aid transparency in the 

judicial appointments process and therefore they welcomed the creation of the 

Procedures Committee. However, some argued that these selection procedures such 

as interviews, role plays and case studies should be made mandatory and it was 

questioned whether sufficient detail on the processes of this Procedures Committee 

has been outlined in Heads 55-60 regarding the ‘Statements of Procedures’ and 

‘Statements of Relevant Skills and Attributes’.  

The Department of Justice clarified that the General Scheme represents what will be 

a robust process once it is finalised, which will include detailed statements of skills and 

attributes that potential judges would be required to have, as well as new and more 

rigorous selection procedures. Relevant bodies including the presidents of the 

respective courts will be consulted to determine their perspectives on the appropriate 

requirements of candidates and distinctions would be made between the procedures 

that would apply to different types of courts.   

It was also recommended that the Procedures Committee should contain a diverse 

membership or include external members whose various experiences could help them 

to assist in drawing up the Committee’s procedures, criteria and help identify the 

balance between the need for legal qualifications and the required personal attributes 

and skills of candidates. These external members could also advise on potential 

diversity requirements.  

 

Members raised several questions regarding the interviewing of potential judicial 

candidates. Firstly, Members questioned how it is decided which questions that sitting 

judges can be asked which would assist the Committee in deciding whether or not this 

candidate is suitable for the position. 
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In response, witnesses asserted that general questions asked in interviews such as 

asking a candidate to describe a time they encountered a given situation or asking 

emotional intelligence interview-style questions are suitable in this situation, as they 

would allow the interview panel to determine from the answers whether an applicant 

has suitable merit and temperament. There are challenges in such interviews to 

ensure that questions do not stray into questions of judicial ideology, which should 

not form the main focus of such interviews. It was also clarified that interview 

procedures will be developed and set out under these Heads. 

 

In a similar vein, questions were raised in terms of how to ensure independence 

regarding interviews and promotions of judges, including who the most appropriate 

person is to interview prospective judges and whether this would be done by sitting 

judges in the courts in which they practice. If this were the case, further questions 

remained as to how it would be possible to maintain the independence of such a 

process in a situation where personality clashes or other issues may occur. 

In response, the Department stated that it will most likely be members of the judicial 

commission who will conduct those interviews. The Procedures Committee will also 

contain statements of qualifications and procedures, some elements of which must 

address the independence of the Judiciary and when the final document on how 

procedures are to be managed will be published within 12 months. This will also 

provide more details and clarity on this matter, including on interview procedures. 

 

Members also discussed the topic of judicial training and education.  A question arose 

as to whether judges are required to undergo additional training, particularly when an 

individual is seeking a promotion.  It was clarified that there is a provision in the 

Scheme that a person must commit to undertake training when asked to do so by the 

Chief Justice or President of the Court and that this will form a condition of an individual 

being selected in the first instance. 

Further or ongoing judicial training could also be valuable in increasing the level of 

attrition of judges moving from lower courts to the High Court. Another suggestion to 

achieve this would be designing a type of professional track, without modelling this on 
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the system of professionalised judging which exists in civil law systems on the 

Continent.  

 

It was also questioned why the same rules regarding training and familiarity of 

procedures for the superior courts were not in place for the Circuit and District Court, 

despite the fact that the vast majority of cases go through the lower courts.  

In response, witnesses acknowledged that the additional knowledge requirements for 

candidates applying to the superior courts in the General Scheme might give the 

impression that there is a lesser level of expertise and qualifications required for the 

lower courts. They agreed that these courts deal with a large volume of work and that 

procedural knowledge of these courts may be as important as the superior courts and 

recommended that this discrepancy should be examined.   
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9. Independence of the Judiciary and international best 
practice 

 
Questions were raised regarding assertions that Ireland was not following best 

international practice and specifically, regarding the inference that judicial 

independence is being compromised as a result. Members clarified at points 

throughout both meetings, that while they support the need to propose changes to the 

appointment’s procedures, they believed it was also important to acknowledge the 

positive parts of Ireland’s Judiciary and questioned these assertions made about the 

functionality of the courts. 

ICCL stated that, in their contributions, they had been referring to international 

standards such as the UN basic principles on the independence of the Judiciary; the 

Council of Europe recommendation on the independence, efficiency and the role of 

judges; the European Charter on the statute for judges; and the principles on the 

independence and accountability of judges set out by the International Commission of 

Jurists. Among the criticisms arising from comparisons with these standards were, for 

example, that the UN charter sets out a better method for the appointment of judges, 

stipulating that it should be undertaken by a selection body with at least half the 

membership of this comprising members of the Judiciary. 

However, Members argued that several of these sources referred to by ICCL  

regarding international best practice deal with European career judge systems and are 

not comparable with the common law model used in Ireland. The UN standards also 

cover judicial selection systems in Latin America and Russia, both of which have a 

different role for politics, a different career model for their judges and whose political 

systems are vastly different to Ireland. In addition, they pointed out that ICCL had not 

mentioned the Mount Scopus International Standards of Judicial Independence, which 

is a significant document drawn up by leading political scientists and legal theorists 

and acknowledges the role of Governments where there are judicial selection boards. 

ICCL informed the Committee that the Mount Scopus standards are without legal 

status and that they referred to the international standards of bodies that Ireland is a 

member of and clarified that the United Nations standards apply to both civil and 

common law jurisdictions.  

AN TUARASCÁIL AR AN NGRINNSCRÚDÚ RÉAMHREACHTACH AR SCÉIM GHINEARÁLTA AN BHILLE
FÁ CHOIMISIÚN UM CHEAPACHÁIN BHREITHIÚNACHA, 2020

Page 35 of 60



REPORT ON PRE-LEGISLATIVE SCRUTINY OF THE GENERAL SCHEME OF THE JUDICIAL 
APPOINTMENTS COMMISSION BILL 2020  
 
 

Page 35 of 60 
 

9. Independence of the Judiciary and international best 
practice 

 
Questions were raised regarding assertions that Ireland was not following best 

international practice and specifically, regarding the inference that judicial 

independence is being compromised as a result. Members clarified at points 

throughout both meetings, that while they support the need to propose changes to the 

appointment’s procedures, they believed it was also important to acknowledge the 

positive parts of Ireland’s Judiciary and questioned these assertions made about the 

functionality of the courts. 

ICCL stated that, in their contributions, they had been referring to international 

standards such as the UN basic principles on the independence of the Judiciary; the 

Council of Europe recommendation on the independence, efficiency and the role of 

judges; the European Charter on the statute for judges; and the principles on the 

independence and accountability of judges set out by the International Commission of 

Jurists. Among the criticisms arising from comparisons with these standards were, for 

example, that the UN charter sets out a better method for the appointment of judges, 

stipulating that it should be undertaken by a selection body with at least half the 

membership of this comprising members of the Judiciary. 

However, Members argued that several of these sources referred to by ICCL  

regarding international best practice deal with European career judge systems and are 

not comparable with the common law model used in Ireland. The UN standards also 

cover judicial selection systems in Latin America and Russia, both of which have a 

different role for politics, a different career model for their judges and whose political 

systems are vastly different to Ireland. In addition, they pointed out that ICCL had not 

mentioned the Mount Scopus International Standards of Judicial Independence, which 

is a significant document drawn up by leading political scientists and legal theorists 

and acknowledges the role of Governments where there are judicial selection boards. 

ICCL informed the Committee that the Mount Scopus standards are without legal 

status and that they referred to the international standards of bodies that Ireland is a 

member of and clarified that the United Nations standards apply to both civil and 

common law jurisdictions.  

AN TUARASCÁIL AR AN NGRINNSCRÚDÚ RÉAMHREACHTACH AR SCÉIM GHINEARÁLTA AN BHILLE 
FÁ CHOIMISIÚN UM CHEAPACHÁIN BHREITHIÚNACHA, 2020 
 

Page 36 of 60 
 

CHAPTER 3 - Summary of Submissions  

Summary of Written Submissions  
In the course of its pre-legislative scrutiny, the Joint Committee on Justice invited 

submissions from stakeholders on the topic of the Judicial Appointments Commission 

Bill 2020. The Committee requested that stakeholders provide their assessment of the 

Bill on a head-by-head basis.   

 

The Committee received submissions from the following Stakeholders by the deadline 

of 5 March 2021.  

➢ Dr. Laura Cahillane, Senior Lecturer in the School of Law, University of 

Limerick; Dr. Tom Hickey Assistant Professor in the School of Law 

Government, DCU; and Dr. David Kenny Assistant Professor in the School of 

Law, Trinity College Dublin. 

➢ Dr. Patrick O’Brien, Senior Lecturer in Law at the Oxford Brookes University. 

➢ The Bar of Ireland 

➢ The Department of Justice 

➢ The Law Society of Ireland 

➢ UK Judicial Appointments Commission 

➢ Irish Council for Civil Liberties (ICCL) 

 

Among the proposals welcomed by stakeholders was the increased emphasis on merit 

as a primary criterion for applicants (Head 6), proposals relating to diversity of 

candidates (Heads 6, 14, 56, 60), the provision allowing legal academics to be 

considered for judicial appointments (Head 38) and the stipulation that all applications, 

including those from existing judges applying for promotion, must apply to the Judicial 

Appointments Commission (JAC) in the same procedure as new applicants (Head 42 

and 43). 

However, submissions also highlighted outstanding issues in the provisions, including 

membership of the JAC (Head 9), ensuring diversity of applicants is attained (Head 6) 

and the need to rank recommended candidates for vacancies (Heads 44 and 45).The 

following lists the key issues identified in the submissions received by the Committee. 
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Following analysis of the submissions, the sections below provide an outline into the 

main issues identified within the General Scheme. 
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1. Membership of the Judicial Appointments Commission (Head 9)  

Several submissions stated that amendments to the proposed membership of the 

Judicial Appointments Commission was desirable.  

Stakeholders disagreed with the proposal that the Attorney General be a member 

of the JAC, on the basis that including someone whose position it is to advise the 

Government on legal matters would compromise the independence of the JAC 

from the Executive. It was also highlighted that if the Attorney General were 

removed as a member of this Commission, the ratio of lay and legal representation 

would then be equal. 

Others also disagreed with the proposed balance of lay and legal members on the 

JAC, suggesting that there should be a greater representation of solicitors in the 

Commission. The ratio of solicitors to barristers in the State is 7:1 and solicitor 

representation at the higher levels of the Judiciary is also lacking, despite the fact 

that they make up approximately 80% of practising lawyers in the jurisdiction. In its 

submission the Bar of Ireland pointed out that neither the Chair of the Bar of Ireland 

nor the President of the Law Society are included as members of the Commission. 

In addition, the Commission would need to ensure that its judicial membership 

would also comprise members of local courts, who would have frequent and 

current experience of the court system, rather than only members of the senior 

Judiciary, who may lack this day-to-day insight into court proceedings. 

Another submission suggested that judicial members of the Commission should 

constitute at least one half of members of the Judicial Appointments Commission, 

which would align with the European Charter on the Statute of Judges. This would 

amend the current proposal which states that the judicial members would constitute 

one half of the voting members of the Commission.  

The submission also stated that nominees of the Judicial Council should be 

selected by way of a vote by the Council and should include representatives from 

both the barrister and solicitor profession. Similarly, representative on the 

Commission who is a member of the Court in which the vacancy arises should be 

elected by their fellow judges for membership, in line with international practice, 

rather than automatically falling to the President of the Court. 
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2. Recommendations to be based on merit (Head 6) 

While stakeholders welcomed the inclusion of the provision on merit being the 

primary measure by which to assess judicial applicants, many felt that more 

concrete descriptions or characteristics were needed to qualify what exactly 

constituted ‘merit’.  

 

For example, in reforms to the merit criteria in England and Wales in 2014, 6 

desirable core qualities of applicants were listed as follows, with sub-headings 

expanding on these skills in further detail: intellectual capacity; personal qualities; 

an ability to understand and deal fairly; authority and communication skills; 

efficiency; and leadership and management skills. Scotland follows a similar 

process listing desirable skills of applicants as: knowledge of the law; skills and 

competence in the interpretation and application of the law; court experience and 

skills; intellectual capacity and powers of reasoning; personal characteristics; case 

management skills; and efficiency and communication skills. 

 

In addition, while the creation of the Judicial Appointments Procedures Committee 

(Head 19) was welcomed, submissions stressed that too many key decisions 

relating to selection criteria process and the statement of requisite skills and 

attributes of candidates were left to being decided by this Committee, rather than 

being determined in the General Scheme itself.  

 

Defining what constitutes merit would help to formalise and guide the appointments 

process and avoid any perception of informality in the system, a criticism that was 

lodged against the Judicial Appointments Advisory Board (JAAB). 

Further judicial training and education may be considered as activities that improve 

a candidate’s merit over time and thus the inclusion of Head 41 (4) was welcomed 

by stakeholders.  
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3. Ensuring diversity within the Judiciary (Heads 6, 14, 56 and 60)  

The majority of submissions highlighted the need to ensure greater diversity of the 

Judiciary. While Head 6 outlines a desire to promote the diversity of the Judiciary 

so that it reflects the diversity of Irish society, submissions pointed out the lack of 

concrete targets or strategies to achieve this. 

The current structure of the provision, which places a level of proficiency in the Irish 

language alongside provisions on diversity such as gender or ethnicity, could also 

result in the requirements for candidates with Irish skills superseding 

considerations of gender and ethnic diversity among candidates.  

In order to best increase diversity of judicial candidates, stakeholders suggested 

the creation and implementation of a separate diversity strategy to ensure diversity 

in judicial appointments is achieved. Progress of such a strategy would be 

evaluated in an annual report and would ensure accountability over whether 

diversity targets were achieved or not.  

Additionally, it was proposed in the submissions that Head 6 should strengthen the 

requirements for diversity of judicial appointments. In this regard, the Commission 

would be mandated to propose a ‘balanced slate’ of candidates for 

recommendation, whereby at least one candidate recommended should satisfy an 

element of the criteria for diversity. 

Care should also be taken that diversity of the Judiciary is achieved throughout the 

entire courts system including the superior courts and does not just occur within 

the lower courts. As the field of solicitors represents a wider geographical and 

social mix of the legal profession, the Law Society suggested that a concerted effort 

should be made to appoint more solicitors to the superior courts, by adopting a 

similar approach to that of enhancing gender diversity in judicial appointments. 
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4. Judicial vacancy: recommendation by Commission of persons for 
appointment (Heads 44 and 45) 

Heads 44 and 45 outline the proposed scheme of recommending persons for 

judicial vacancy, where five candidates would be recommended for one vacancy, 

eight candidates for two vacancies and eleven candidates for three vacancies. 

However, several elements of this proposal caused concern among stakeholders.  

Firstly, several stakeholders expressed the desire to reduce the number of 

candidates per vacancy even further than the General Scheme proposes, 

suggesting three candidates per vacancy rather than five. This was based on the 

logic that the more specific the guidance from the JAC was the less chance there 

was of political influence playing a role in judicial appointments. 

Secondly, strong views were expressed regarding the need to rank candidates in 

order of preference. A system of ranking candidates by merit would provide more 

guidance to the Government as to the exact suitability of a candidate for 

appointment and ensure that appointments system was transparent in its objective 

selection of candidates. 

Similarly, concern was expressed that the proposed legislation does not obligate 

the Minister for Justice to consider the recommendations from the JAC first, before 

considering other options. Stakeholders stressed the need to reform this element, 

to avoid one of the more prominent issues of the JAAB, where the Minister could 

exert discretion and bypass these suggestions if they wished. This would defeat 

the purpose of the JAC’s selection process and shortlisting of candidates in the 

first place and could perpetuate a negative image of political patronage in judicial 

appointments. 

In order to ensure transparency in the judicial appointments system, the Minister 

for Justice would need to be held accountable if they decided to select a candidate 

aside from those suggested by the JAC. Various submissions made 

recommendations that where this occurred the Minister would communicate their 

decision, including by laying it before both Houses of the Oireachtas, notifying the 

JAC and publishing a statement in the Iris Oifigiúil. 
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Additionally, if suitable candidates for a vacancy are not found, the position should 

be re-advertised rather than the Minister making their own decision in selecting a 

candidate.  
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5. Senior Judicial Appointments Advisory Committee (Head 48)  

Several stakeholders commented on the proposed body for the appointment of the 

three most senior judicial positions of the Chief Justice, the President of the Court 

of Appeal and President of the High Court (Head 48). 

Some recommended that this separate appointment process should follow similar 

processes to the JAC, by requiring candidates to undertake interviews and 

assessments and that names and statements of all candidates who applied should 

be forwarded to the Government. 

The position of the Attorney General on this Committee was also a cause for 

concern, as stakeholders commented that the Attorney’s presence on this 

Committee might compromise the perception of independence from the Executive, 

due to the Attorney’s role as chief legal advisor to the Government. In addition, the 

Bar of Ireland highlights that while the Head includes provision for the Chief Justice 

to recuse themselves in the case that they are applying for a judicial position, the 

provision does not extend the same exception to the Attorney General in a similar 

situation and should be amended to reflect this.    

Some stakeholders also argued that there should not be a separate appointments 

process for the three most senior roles of the Judiciary, as differentiating the 

system applied to these appointments might give the appearance of a lack of 

independence regarding these appointments. They recommended that 

appointment of all members of the Judiciary should follow the same transparent, 

objective appointment process to counter any such impression being given. 
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6. Additional Points 
In addition to the above key issues, some stakeholders indicated specific interest in 

certain areas, as follows: 

 

Dr. Laura Cahillane, Dr. Tom Hickey and Dr. David Kenny/ The Bar of Ireland / 
The Law Society of Ireland 

• Amendment of Act of 1961 (legal academics) (Head 38)  
Several stakeholders also welcomed the changing provisions to allow legal 

academics to apply to join the Judiciary, a move that would help to diversify the 

membership of the Judiciary. However, some felt that the obligation to have 

completed four years of practice would preclude many from qualifying and render 

this provision null. Recommendations to avoid this included basing the criteria for 

applicants on qualifications alone, or to allow applicants who had sufficient 

qualifications to gain such necessary experience through shadowing. It should also 

be noted that the Bar of Ireland disagreed and argued that the minimum period of 

four years practice is too little and should be of equal length with that required of 

barrister and solicitor applicants. 

 

Dr. Laura Cahillane, Dr. Tom Hickey and Dr. David Kenny 

• Procedures Committee and other committees of Commission (Head 19, 
Heads 55-60) 
While the creation of the Judicial Appointments Procedures Committee was 

welcomed, Dr. Cahillane. Dr. Hickey and Dr. Kenny underlined the need for formal 

and comprehensive procedures for assessing and selecting candidates, such as 

interviews and exams, to be made mandatory in the General Scheme. 

Implementing a more formalised process would aid transparency in the judicial 

appointments system and ensure the JAC is not criticised for utilising informal 

procedures for assessing candidates, in the manner that the JAAB was. 
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Dr Patrick O’Brien, Senior Lecturer in Law at the Oxford Brookes University 

• Confidential information (Head 30) and Prohibition on canvassing (Head 65)  
Dr O’Brien expressed concern at the criminal offences relating to Head 30, in 

particular, and Head 65, stressing that the criminalisation and penalties associated 

with these measures are too punitive. While confidentiality of judicial appointments 

is reasonable, he suggests that the existing provision in section 20 of the Courts 

and Court Officers Act of 1995, (stating that ‘all proceedings of the Board and all 

communications to the Board shall be confidential and shall not be disclosed 

except for the purposes of this Act’) or the measures contained in the Judicial 

Appointments Commission Bill 2017 would be sufficient to ensure this is upheld. 

Failing this, an approach similar to Scotland might be an appropriate alternative, in 

which a specific cause of action is created for any breaches of the disclosure of 

confidential information agreement caused during the judicial appointments 

process. 

 

 

The Bar of Ireland 

• Applications for positions in international courts 
The Bar submits that while the introduction of a requirement for serving judges who 

are applying for promotion to also apply through the JAC (Heads 42 and 43) is a 

welcome measure, positions to international courts are not included in this 

provision. The Bill should be altered to include ensure that nominations by the State 

to international judicial positions in the EU, in Strasbourg and in international 

criminal courts also require applicants to apply through the JAC. 
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The Law Society of Ireland 

• Judicial references  
The Law Society stresses its opposition to the practice of applicants seeking 

references from former or current members of the Judiciary for their application to 

judicial appointments. They highlight the opportunity for this General Scheme to 

create a provision forbidding this practice.  
 

 

The Law Society of Ireland 

• Recommendation of names to Minister: principal conditions to be satisfied 
(Head 40) 
The Law Society of Ireland indicated that the stipulation in Head 40, where 

recommended candidates to the Superior Courts must have appropriate 

knowledge and experience of the decisions and procedures of the Superior Courts, 

is not mirrored for appointments in the Circuit Court or in District Court. Thus, this 

provision should be amended to include such a requirement in the lower courts in 

order to reinforce their equal importance to the Superior Courts. 
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7. Principles of Reform in the Bill as outlined in the Submission by the 
Department of Justice  

In their submission, the Department outlined the current system for judicial 

appointments, which comprises of two levels. The first pertains to the procedures of 

the Judicial Appointments Advisory Board (JAAB) to appoint first-time judges, and the 

other relates to the current non-statutory approach to the further appointment of 

serving judges. This process will be formalised under Heads 42 and 43 so that all 

persons who wish to be considered for appointment, including serving judges, will now 

be required to apply to the Judicial Appointments Commission in the new Bill. 

Among the additional key principles guiding the reforms within the Bill are 

• Head 9: Membership of the Commission would see the increased involvement 

of lay persons in the process, expanding the experience and knowledge 

brought to the process of selection. In addition, one of the Judicial Council 

nominee judges will have been a practising solicitor and one will have been a 

practising barrister. While the Chairman of the Bar of Ireland and the President 

of the Law Society are not stipulated as members (as they were in the 2017 Bill 

from the previous Dáil), the Department states that the perspective that is 

important is the experience of practicing barristers and solicitors, and they 

envisage that this contribution will be made by the nominees of the Judicial 

Council who will have the additional experience as judges.  

 

• Heads 33- 36: These outline dedicated resources that will be put in place to 

support the new system, which is provided for with a Judicial Appointments 

Commission Office, Director and Staff.  

  

• Head 6: This outlines that merit will become the defining criterion for the 

selection of judges with regard had to other key objectives.  

 

• A structured approach will allow the Commission further develop the 

requirements for judicial appointment, such as will be stipulated in the 

Procedures Committee in Head 19.  
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• Head 37-39: That the eligibility pool from which judges may be appointed is 

widened, for example to allow legal academics with relevant experience to 

apply and to extend arrangements to District Court judges in terms of their 

eligibility for appointment to the High Court.  

 

• That the Constitutional position relating to the Government's function to appoint 

judges is maintained. 

 

• That accountability and transparency in the process is ensured. For example, 

Head 28 stipulates that the Commission will be required to report annually to 

the Minster for Justice on its activities and its forthcoming reports will be laid 

before the Houses, while Head 24 stipulates that the Director of the 

Commission will be required to forward reports to the Public Accounts 

Committee regarding the Commission’s accounting transactions. Under Head 

54 the Minister will be required to make an annual statement to the Houses 

relating to appointments to judicial office made during the year and must specify 

in their statement which appointments stemmed from recommendations made 

under the new process.  

 

• That the process of appointing judges for the future should remain under the 

leadership and guidance of the Chief Justice, and a substantial judicial input is 

required. 
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8. UK Judicial Appointments System 
In addition to the above key issues, the Judicial Appointments Commission in 

London provided some insight into how their system was reformulated in recent 

years: 

The UK judicial appointments system was reformed between in 2006 with the creation 

of the Judicial Appointments Commission (JAC) in an effort to enhance accountability, 

ensure greater public confidence in the system and to enshrine judicial independence 

in law, safeguarding its independence from the Executive and legislature. 

The JAC’s main role is to recommend candidates for appointment to judicial offices, 

based on criteria of merit, of good character and being cognisant of the need to 

recommend a diverse range of people for judicial positions. 

Key differences between the UK’s judicial appointments system and that proposed in 

the General Scheme, that might be of interest to Members include:  

 

• Judicial Diversity Forum 
The Judicial Diversity Forum is a body that is responsible for coordinating efforts 

to encourage judicial diversity. It is chaired by the chairman of the JAC and was 

reformed in 2019, having previously replaced the Judicial Diversity Taskforce in 

2015. Its members include the Lord Chancellor, the Lord Chief Justice, Chair of the 

Legal Services Board (LSB), Chair of the Bar Council, President of the Law Society 

and President of Chartered Institute of Legal Executives (CILEx). The Forum 

publishes an annual statistical report providing relevant statistics on the diversity 

of the Judiciary and in 2020 published a diversity narrative, which summarized the 

progress made in diversifying the Judiciary so far and the methods being utilized 

to ensure a continued increase in the diversity of the Judiciary. 

 

• JAC recommendations for judicial vacancies 
The Lord Chancellor has three options when receiving a recommendation for 

judicial appointment from the JAC; (i) to accept the selected person; (ii) reject the 

suggestion and require a different name to be put forward; or (iii) request that the 

Commission reconsider its selection of candidates. However, the Lord Chancellor 
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years: 

The UK judicial appointments system was reformed between in 2006 with the creation 

of the Judicial Appointments Commission (JAC) in an effort to enhance accountability, 

ensure greater public confidence in the system and to enshrine judicial independence 

in law, safeguarding its independence from the Executive and legislature. 

The JAC’s main role is to recommend candidates for appointment to judicial offices, 

based on criteria of merit, of good character and being cognisant of the need to 

recommend a diverse range of people for judicial positions. 

Key differences between the UK’s judicial appointments system and that proposed in 

the General Scheme, that might be of interest to Members include:  

 

• Judicial Diversity Forum 
The Judicial Diversity Forum is a body that is responsible for coordinating efforts 

to encourage judicial diversity. It is chaired by the chairman of the JAC and was 

reformed in 2019, having previously replaced the Judicial Diversity Taskforce in 

2015. Its members include the Lord Chancellor, the Lord Chief Justice, Chair of the 

Legal Services Board (LSB), Chair of the Bar Council, President of the Law Society 

and President of Chartered Institute of Legal Executives (CILEx). The Forum 

publishes an annual statistical report providing relevant statistics on the diversity 

of the Judiciary and in 2020 published a diversity narrative, which summarized the 

progress made in diversifying the Judiciary so far and the methods being utilized 

to ensure a continued increase in the diversity of the Judiciary. 

 

• JAC recommendations for judicial vacancies 
The Lord Chancellor has three options when receiving a recommendation for 

judicial appointment from the JAC; (i) to accept the selected person; (ii) reject the 

suggestion and require a different name to be put forward; or (iii) request that the 

Commission reconsider its selection of candidates. However, the Lord Chancellor 
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has limited grounds under which they can reject a recommendation and they must 

provide reasons in writing if they wish to do so.  
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APPENDICES 

APPENDIX 1- ORDERS OF REFERENCE OF THE 
COMMITTEE  
 

Standing Orders 94, 95 and 96 ‒ scope of activity and powers of Select Committees 

and functions of Departmental Select Committees  

 
Scope and context of activities of Select Committees. 
  

94.(1) The Dáil may appoint a Select Committee to consider and, if so permitted, to 

take evidence upon any Bill, Estimate or matter, and to report its opinion for the 

information and assistance of the Dáil. Such motion shall specifically state the orders 

of reference of the Committee, define the powers devolved upon it, fix the number of 

members to serve on it, state the quorum, and may appoint a date upon which the 

Committee shall report back to the Dáil. 

  

(2) It shall be an instruction to each Select Committee that— 

 

(a)it may only consider such matters, engage in such activities, exercise such 

powers and discharge such functions as are specifically authorised under its 

orders of reference and under Standing Orders; 

 

(b) such matters, activities, powers and functions shall be relevant to, and shall 

arise only in the context of, the preparation of a report to the Dáil;  

 

(c) it shall not consider any matter which is being considered, or of which notice 

has been given of a proposal to consider, by the Joint Committee on Public 

Petitions in the exercise of its functions under Standing Order 125(1)2; and  

 

 
2 Retained pending review of the Joint Committee on Public Petitions 
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(d) it shall refrain from inquiring into in public session or publishing confidential 

information regarding any matter if so requested, for stated reasons given in 

writing, by—  

(i) a member of the Government or a Minister of State, or  

 

(ii) the principal office-holder of a State body within the responsibility of 

a Government Department or  

 

(iii) the principal office-holder of a non-State body which is partly funded 

by the State, 

  

Provided that the Committee may appeal any such request made to the Ceann 

Comhairle, whose decision shall be final. 

  

(3) It shall be an instruction to all Select Committees to which Bills are referred that 

they shall ensure that not more than two Select Committees shall meet to consider a 

Bill on any given day, unless the Dáil, after due notice to the Business Committee by 

a Chairman of one of the Select Committees concerned, waives this instruction.  
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Functions of Departmental Select Committees.  
 
95. (1) The Dáil may appoint a Departmental Select Committee to consider and, unless 

otherwise provided for in these Standing Orders or by order, to report to the Dáil on 

any matter relating to— 

 

(a) legislation, policy, governance, expenditure and administration of―  

 

(i) a Government Department, and 

 

(ii) State bodies within the responsibility of such Department, and  

 

(b) the performance of a non-State body in relation to an agreement for the 

provision of services that it has entered into with any such Government 

Department or State body. 

 

(2) A Select Committee appointed pursuant to this Standing Order shall also consider 

such other matters which― 

 

(a) stand referred to the Committee by virtue of these Standing Orders or 

statute law, or 

 

(b) shall be referred to the Committee by order of the Dáil.  

 

(3) The principal purpose of Committee consideration of matters of policy, governance, 

expenditure and administration under paragraph (1) shall be―  

 

(a) for the accountability of the relevant Minister or Minister of State, and 

  

(b) to assess the performance of the relevant Government Department or of a 

State body within the responsibility of the relevant Department, in delivering 

public services while achieving intended outcomes, including value for 

money. 
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(4) A Select Committee appointed pursuant to this Standing Order shall not consider 

any matter relating to accounts audited by, or reports of, the Comptroller and Auditor 

General unless the Committee of Public Accounts― 

 

(a) consents to such consideration, or  

 

(b) has reported on such accounts or reports. 

 

(5) A Select Committee appointed pursuant to this Standing Order may be joined with 

a Select Committee appointed by Seanad Éireann to be and act as a Joint Committee 

for the purposes of paragraph (1) and such other purposes as may be specified in 

these Standing Orders or by order of the Dáil: provided that the Joint Committee shall 

not consider― 

  

(a) the Committee Stage of a Bill, 

  

(b) Estimates for Public Services, or  

 

(c) a proposal contained in a motion for the approval of an international 

agreement involving a charge upon public funds referred to the Committee 

by order of the Dáil.  

 

(6) Any report that the Joint Committee proposes to make shall, on adoption by the 

Joint Committee, be made to both Houses of the Oireachtas. 

 

(7) The Chairman of the Select Committee appointed pursuant to this Standing Order 

shall also be Chairman of the Joint Committee. 

 

(8) Where a Select Committee proposes to consider― 
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(a) EU draft legislative acts standing referred to the Select Committee under 

Standing Order 133, including the compliance of such acts with the principle 

of subsidiarity, 

 

(b) other proposals for EU legislation and related policy issues, including 

programmes and guidelines prepared by the European Commission as a 

basis of possible legislative action,  

 

(c) non-legislative documents published by any EU institution in relation to EU 

policy matters, or  

 

(d) matters listed for consideration on the agenda for meetings of the relevant 

Council (of Ministers) of the European Union and the outcome of such 

meetings, the following may be notified accordingly and shall have the right 

to attend and take part in such consideration without having a right to move 

motions or amendments or the right to vote: 

  

(i) members of the European Parliament elected from constituencies in 

Ireland,  

 

(ii) members of the Irish delegation to the Parliamentary Assembly of the 

Council of Europe, and  

 

(iii) at the invitation of the Committee, other members of the European 

Parliament.  

 

(9) A Select Committee appointed pursuant to this Standing Order may, in respect of 

any Ombudsman charged with oversight of public services within the policy remit of 

the relevant Department consider— 

  

(a) such motions relating to the appointment of an Ombudsman as may be 

referred to the Committee, and  
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(b) such Ombudsman reports laid before either or both Houses of the 

Oireachtas as the Committee may select: Provided that the provisions of 

Standing Order 130 apply where the Select Committee has not considered the 

Ombudsman report, or a portion or portions thereof, within two months 

(excluding Christmas, Easter or summer recess periods) of the report being laid 

before either or both Houses of the Oireachtas.3 

 
3 Retained pending review of the Joint Committee on Public Petitions.  
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Powers of Select Committees.  
 
96. Unless the Dáil shall otherwise order, a Committee appointed pursuant to these 

Standing Orders shall have the following powers:  

 

(1) power to invite and receive oral and written evidence and to print and publish from 

time to time―  

 

(a) minutes of such evidence as was heard in public, and  

 

(b) such evidence in writing as the Committee thinks fit;  

 

(2) power to appoint sub-Committees and to refer to such sub-Committees any matter 

comprehended by its orders of reference and to delegate any of its powers to such 

sub-Committees, including power to report directly to the Dáil;  

 

(3) power to draft recommendations for legislative change and for new legislation;  

 

(4) in relation to any statutory instrument, including those laid or laid in draft before 

either or both Houses of the Oireachtas, power to―  

 

(a) require any Government Department or other instrument-making authority 

concerned to―  

 

(i) submit a memorandum to the Select Committee explaining the 

statutory 

Instrument, or  

 

(ii) attend a meeting of the Select Committee to explain any such 

statutory instrument: Provided that the authority concerned may decline 

to attend for reasons given in writing to the Select Committee, which may 

report thereon to the Dáil,  

and 
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(b) recommend, where it considers that such action is warranted, that the 

instrument should be annulled or amended;  

 

(5) power to require that a member of the Government or Minister of State shall attend 

before the Select Committee to discuss―  

 

(a) policy, or  

 

(b) proposed primary or secondary legislation (prior to such legislation being 

published),  

 

for which he or she is officially responsible: Provided that a member of the Government 

or Minister of State may decline to attend for stated reasons given in writing to the 

Select Committee, which may report thereon to the Dáil: and provided further that a 

member of the Government or Minister of State may request to attend a meeting of 

the Select Committee to enable him or her to discuss such policy or proposed 

legislation;  

 

(6) power to require that a member of the Government or Minister of State shall attend 

before the Select Committee and provide, in private session if so requested by the 

attendee, oral briefings in advance of meetings of the relevant EC Council (of 

Ministers) of the European Union to enable the Select Committee to make known its 

views: Provided that the Committee may also require such attendance following such 

meetings;  

 

(7) power to require that the Chairperson designate of a body or agency under the 

aegis of a Department shall, prior to his or her appointment, attend before the Select 

Committee to discuss his or her strategic priorities for the role;  

 

(8) power to require that a member of the Government or Minister of State who is 

officially  
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responsible for the implementation of an Act shall attend before a Select Committee 

in relation to the consideration of a report under Standing Order 197; 

 

(9) subject to any constraints otherwise prescribed by law, power to require that 

principal office-holders of a―  

 

(a) State body within the responsibility of a Government Department or  

 

(b) non-State body which is partly funded by the State,  

shall attend meetings of the Select Committee, as appropriate, to discuss 

issues for which they are officially responsible: Provided that such an office-

holder may decline to attend for stated reasons given in writing to the Select 

Committee, which may report thereon to the Dáil;  

and 

 

(10) power to―  

 

(a) engage the services of persons with specialist or technical knowledge, to 

assist it or any of its sub-Committees in considering particular matters; and  

 

(b) undertake travel;  

 

Provided that the powers under this paragraph are subject to such recommendations 

as may be made by the Working Group of Committee Chairmen under Standing Order 

120(4)(a).’ 
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APPENDIX 2 - LIST OF STAKEHOLDERS AND 
SUBMISSIONS 
➢ Dr. Laura Cahillane, Senior Lecturer in the School of Law, University of 

Limerick; Dr. Tom Hickey Assistant Professor in the School of Law 

Government, DCU; and Dr. David Kenny Assistant Professor in the School of 

Law, Trinity College Dublin. 

➢ Dr. Patrick O’Brien, Senior Lecturer in Law at the Oxford Brookes University. 

➢ The Bar of Ireland 

➢ The Department of Justice 

➢ Law Society of Ireland [and Supplementary information dated 28 May 2021] 

➢ UK Judicial Appointments Commission 

➢ Irish Council for Civil Liberties (ICCL) 
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Submission to the Joint Oireachtas Committee on Justice on the Judicial 
Appointments Commission Heads of Bill 2020

By Dr Laura Cahillane, Dr Tom Hickey and Dr David Kenny

We welcome the new legislation and the efforts at reforming this area which, if 
successful, will provide crucial public confidence in the administration of justice.
There are many positive aspects to this Bill which wille result in practical 
improvements on the current system for judicial appointments.

We feel that the decision to make the Chief Justice chair of the Commission is a wise 
one which will engender more support for this Bill than its predecessor. We also 
commend the move to provide for a permanent office with a director and staff to deal 
with this crucial issue.

However, we also feel that there are many improvements which could be made to the 
Bill as it stands.

Most importantly, we feel that there is a lack of sufficient guidance in the legislation 
with regard to eligibility criteria, assessment mechanisms etc. We expand on this 
point below. If the legislation does not contain enough direction to guide these 
processes, the JAC could be no more effective than the JAAB has been, and even 
become a near copy of that body, recommending 5 rather than 7 names, but lacking 
the crucial reforms in the area of proper assessment of candidates to make these 
changes meaningful.

Genuine reform in this area necessitates a body which is truly advisory, in the sense 
that it will actually assess the candidates and only put forward names of the most 
suitable in order to help and guide the use of the government’s constitutional 
discretion to appoint judges.

We are also of the opinion that, in order to provide for transparency and secure 
confidence in the new system, it would be preferable to include detail in the 
legislation about the process for selection once the names are sent to the Minister. 
This is something which has led to controversy recently due to the lack of 
transparency or agreed process in the present system for the making of this 
determination. A clear direction in the Bill about this decision-making process would 
provide much-needed re-assurance in the fairness of the system.

Our summary recommendations are: 

Summary recommendations

● that there should be a requirement for equal “lay” and “legal” representation
on the JAC. This can be done by removing the Attorney General from the
JAC.

JAB_01



 

 

● that the Attorney General be ineligible for membership of the JAC, as the 
advisory process set up to aid government should not include the 
government’s chief legal advisor, who will presumably advise the government 
in respect of its final choice.

● that applicants for judicial appointment would be required to complete 
application forms and that shortlisted candidates undergo formal interview by 
the JAC.

● that, correspondingly, the JAC would be obliged to carry out formal interview 
and assessment of shortlisted candidates – and that consideration be given to 
appropriate role play/moot court elements to such a process.

● that further detail is provided on the concept of “merit”, and that specific 
eligibility criteria be specified, in line with international best practice.

● that the legislation require the formulation of a diversity strategy for the JAC 
to realise the statutory priority of a diverse judiciary, and report on the 
progress of this strategy in its annual reports. 

● that the candidates sent forward to the Minister should be ranked in order of 
preference.

● that there be a requirement that these names, and the ranking, would be 
formally brought before an appropriate sub-committee of the Cabinet 
comprising at least three members of Cabinet; that their application detail also 
be made available to relevant persons, and that Government be formally 
required to consider these names first.

● that if the Government wishes to appoint a person other than one of those 
recommended by the JAC, that it make a statement to that effect in Iris 
Oifigiúil.

● that the Attorney General be ineligible for appointment as a judge of the 
Supreme Court or Court of Appeal for a period of at least 12 months after 
leaving office.

Detailed observations and recommendations on the Heads

Head 2 – Definitions
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- The definition of layperson should spell out the period for which a person 
should not have been a practicing barrister or solicitor in this definition; it 
should be left to be otherwise prescribed by law.

Head 6 - Recommendations to be based on merit 

− 1(b)’s provision for diversity is very welcome.
− It might be better if ‘equal numbers of men and women’ was expressed as 

equality.
− It would be useful to include a requirement for a diversity strategy and for 

diversity data management, or at least a requirement to include a diversity 
report in the annual report.

− While a commitment to a merit-based process is welcome, further detail is 
required to elaborate on what merit, in practice, means.
In England and Wales merit is measured by six core qualities – which are then 
further broken down. This approach was recommended by the Judge’s 
submission in the 2014 consultation process:

Intellectual Capacity
• Expertise in your chosen area of profession
• Ability to quickly absorb and analyse information
• Appropriate knowledge of the law and its underlying principles, or 

the ability to acquire this knowledge where necessary
Personal Qualities
• Integrity and independence of mind
• Sound judgement
• Decisiveness
• Objectivity
• Ability and willingness to learn and develop professionally
An Ability to Understand and Deal Fairly
• An awareness of the diversity of the communities which the courts 

and tribunals serve and an understanding of differing needs.
• Commitment to justice, independence, public service and fair 

treatment
• Willingness to listen with patience and courtesy
Authority and Communication Skills
• Ability to explain the procedure and any decisions reached clearly 

and succinctly to all those involved
• Ability to inspire respect and confidence
• Ability to maintain authority when challenged
Efficiency
• Ability to work at speed and under pressure
• Ability to organise time effectively and produce clear reasoned 

judgments expeditiously
• Ability to work constructively with others
Leadership and Management Skills
• Ability to form strategic objectives and to provide leadership to 

implement them effectively
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• Ability to motivate, support and encourage the professional 
development of those for whom you are responsible

• Ability to engage constructively with judicial colleagues and the 
administration, and to manage change effectively

• Ability to organise own and others time and manage available 
resources.

Scotland has a similar set of detailed criteria, measured under various 
headings: ‘knowledge of the law, skills and competence in the interpretation 
and application of the law, court experience and skills, intellectual capacity 
and powers of reasoning, personal characteristics, case management skills and 
efficiency and communication skills.’ These are further broken down into 
sub-headings.
Merit, without more, is not a meaningful guide to judicial appointments 
because it cannot guide decisions on appointments unless it is elaborated 
upon, guiding the JAC on what types of candidates are desirable and 
meritorious. 

Head 9 – Membership of Commission  

− As noted above, we think the inclusion of the Chief Justice as ex-officio Chair 
of the Commission is positive, as the lay chair included in the previous 
proposal garnered a great deal of criticism with little benefit in terms of the 
quality of the appointments procedure.

− We see no merit in the inclusion of the Attorney General on the JAC and 
would go so far as to say it is inappropriate. The Attorney is said to be a key 
figure in advising government on the final choice of candidate to appoint. 
Having the Attorney General also sit on the JAC gives this law officer an 
outsize influence on the process. The JAC is being set up as an external 
assistant to the government’s selection of candidates, and is expressly stated 
in Head 11 to be independent. It thus should not have this overlap with the 
government’s process and its chief legal advisor. Moreover, it has been 
common in the past for Attorneys General to take up a position as a judge in 
the superior courts upon leaving office, making it questionable that they 
should be intimately involved in the selection process of judges.1

− If the Attorney General is removed from membership of the JAC the 
Commission would then have equal lay and legal representation, which 
reflects international best practice.

Head  14 – Recommendation of lay person for appointment as member  

− We feel it is not necessary that the lay appointees should have knowledge and 
experience in ‘as many as possible’ of these areas. Particular expertise in one 
or more would be preferable. Finding suitable and qualified lay members may 
be difficult in any event; finding members who have experience in many of 
the listed areas would be even more so.

 
1 As a trusted legal advisor to government, it is unrealistic to expect that the Attorney General 
will not advise the government on their final choice. As such, our preferred solution to this 
problem is to render the Attorney ineligible  
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Head 19 – Procedures Committee 
 

− In our view, far too many core decisions in relation to the selection criteria 
and process surrounding recommendations are being left to be decided by this 
Committee, once established, rather than determined in the Act. In this there 
is a significant danger that the JAC may simply follow the very informal 
process that currently exists under the JAAB, without very specific criteria 
and without interview and other procedures. These are largely absent because 
the JAAB never decided to implement them, and because the legislation 
establishing that body did not require it to. If this Committee opted for a 
similar approach, very little change would be achieved. It is unclear to us why 
the Oireachtas would delegate so many of the matters at the heart of the issue 
of selection to this Committee.

− The legislation should specify that certain procedures are required for all 
recommended applications. For example in Scotland, assessment usually takes 
the form of 3 parts:
- a case study/ role play;
- an interview with the candidate;
- a presentation by the candidate.
These or other condign procedures should be set out in the primary legislation 
as requirements; it should not be in the discretion of the Committee to decide 
to forego these matters.

 
Head 23 – Removal of members of the Commission 

− The removal of lay members under this section is to be welcomed; it is 
sufficiently onerous that it ensures the independence of the Commission. This 
is suitably balanced by accountability of the Commission as a body to the 
various Oireachtas Committees in Heads 24 and 25.

 
 
Head 30 – Confidential Information 

− The definition of confidential information here is very important, and not at 
all elaborated in the General Scheme. While this is an essential prohibition, 
the definition should not be so wide as to prevent accountability and 
transparency in respect of the Commission’s work.

 
 
Head 38 – Amendment of Act of 1961 (legal academics)  

− The inclusion of academic appointments is welcome as it provides a useful
opportunity to widen the net of potential candidates and provide for more 
diversity, and provides the possibility for additional perspectives on the law. It 
is common in many common law jurisdictions for academics to be appointed 
to, in particular, appellate courts.

− We would question the need for the requirement of practice as a practitioner. 
4 years of practice would equate to a relatively junior stage, raising the 
question of what skills and knowledge this period of practice is supposed to 
engender. Furthermore, many solicitors at this level may not even engage in 
court duties. If the purpose of this requirement is to ensure a level of 
knowledge of procedure and practice of the courts, we do not feel it 
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necessarily achieves it, and such knowledge as is necessary should be 
available for all appointees through judicial education and 
shadowing/mentoring for new appointees. This is essential if it is seen as 
desirable to appoint judges in great numbers from outside the Bar of Ireland.

− The English equivalent of this requirement requires practice of law-related 
activities, and this includes research and teaching of law.

− The practice requirement might be more relevant to appointment to lower 
courts, and less relevant to appointment to collegiate/appellate courts. It is 
presumably expected that it is this level where academic appointments would 
occur (as is common in other jurisdictions). Academics without practice 
experience could, in practice, be found unsuitable for trial court appointment 
if the Commission thought this appropriate, without a blanket practice 
requirement being necessary.

− The inclusion of this requirement might make it unlikely that academics will 
be appointed in reality, as it is much less common now for academic lawyers 
to engage in legal practice alongside academic work. If there is an advantage 
to academic appointments—and we feel there is—the legislation should make 
it realistic that they may occur.

Head 40 – Recommendation of names to Minister: principal conditions to 
be satisfied  

− As touched upon above, a blanket requirement for ‘an appropriate knowledge 
and appropriate experience of the practice and procedure’ may make it 
difficult to appoint judges from academic or non-court practice backgrounds.
Knowledge of procedure can be acquired by training and judicial education, 
and we would query if it is a suitable blanket requirement. Head 41 makes it 
clear that any candidate must undertake to complete any training or judicial 
education required of them.

− As noted above in respect of merit and the Procedure Committee, this section 
of the General Scheme is severely lacking in specificity as to the personal and
professional attributes that make a good judge. It is not clear to us why so 
much of this is left out of the primary legislation.

Head 41 – Recommendation of names to Minister: further conditions to be 
satisfied  
 

− Head 41 does not add anything to the existing criteria for appointment, which 
have long been said to be vague, general, and lacking in any specificity as to 
the characteristics that are desirable or necessary to become a judge.

− Specificity as to a candidate’s suitability ‘on grounds of character and 
temperament’ would be desirable, as would some suggestion of a process that 
the Commission might follow to establish this. There has been criticism of the 
JAAB system for its reliance on “soundings”, informal impressions of 
people’s professional conduct and character. This Bill should take the 
opportunity to set out better ways of establishing this.

− Compared to obvious comparator countries, and international best practice, 
the proposals in the General Scheme would be very scant as to how good 
judicial candidates can be selected.
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Head 44 – Judicial vacancy: recommendation by Commission of persons for 
appointment 

− This is the core provision that will determine the character of the JAC, and the 
extent to which it changes the system of appointments for the better. At 
present, it is not strong enough, in our view, to have a major effect.

− It is widely agreed that the reason that the JAAB had little effect on the 
appointments process was the large number of candidates it recommended, 
without ranking. This left the government at large to choose between these 
candidates for any reason. Thus, conforming to JAAB recommendations did 
not shape government decision-making in any real way.

− Though the number of candidates to be recommended is reduced slightly from 
the JAAB, it is not reduced sufficiently, in our view. Three candidates per 
vacancy would be preferable.

− We feel very strongly that, however many are recommended, it is crucial that
the JAC would be required to rank candidates in order of preference. Having 
carried out assessment procedures it might be very obvious that certain 
candidates are more or indeed less suitable for appointment, and it would be 
appropriate that this would be conveyed to Government so that this can be 
taken into account with regard to the final selection. If candidates are 
unranked, governmental discretion will once again be largely unguided by this 
addition to the appointments process and any assessment procedures will be 
rendered nugatory.

− Any suggestion that ranking candidates, or limiting the number of 
recommended candidates to three, is unconstitutional is, in our view,
mistaken. The government’s choice will remain completely unfettered as a 
matter of constitutional law: it can pick anyone it wishes, regardless of JAC 
recommendations, with no consequences other than disclosure of this 
departure from the recommendations. The government’s only obligation, 
under Head 51, is to consider JAC recommendations first.

− If the government feels that it will not, in practice, depart from JAC 
recommendations for political or public perception reasons, that is not a 
constitutional fetter on the government’s power. Rather, it is ensuring that the
Government is selecting candidates based on merit, quality or other publicly-
defensible reasons. If the government feels it cannot publicly defend a 
departure from a recommendation, it is not at all clear to us why this departure 
would be justified.

− We feel very strongly that ranking the names put forward to Government is 
critical in order to maintain the integrity of the new process but if it is 
ultimately decided that the names will not be ranked, we then feel that the 
number of names to be recommended must be reduced to three in order to 
avoid very wide governmental discretion, the perception of political patronage
on appointments, and a replication of the existing process. 

Head 48 – Appointment as Chief Justice, President of the Court of Appeal 
and President of the High Court  
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− This Head should specify that interviews or assessment are required for these 
appointments.

− It is unclear to us why the Attorney General is involved in this process and, as 
above, we recommend the Attorney General be ineligible for membership.

− As well as recommended names, a statement of all candidates who applied 
should be forwarded to the Government in same way as regular judicial 
vacancies.

Head 50 – Statement of recommendation  
 

− We reiterate here our comment above that the names of recommended 
candidates must be ranked in order for this advisory process to be meaningful.

Head 53 – Notice of appointment to be published                                                                             
− This Head replicates the current practice of requiring a statement only that a 

candidate was recommended by the JAAB, not that a candidate was not. We 
believe that the statement provided with each judicial appointment should 
state whether or not the candidate was recommended by JAC. A government 
decision to not appoint a JAC-recommended candidate should be clear, not 
inferred by the absence of a statement.

− In the event that our recommendation to rank names be accepted, it may also 
be necessary to include a statement if the Government decided to appoint a 
candidate outside of the top 3 ranked candidates.

− Following on from our firm view that names be formally ranked by JAC, we 
suggest that it would also be necessary that significant departure by 
Government from the JAC ranking would also trigger a requirement of a 
formal statement to that effect. In our view, it would be appropriate for the 
Government to have scope to select freely from within the top 3 ranked 
applicants (i.e. without triggering any requirement for a statement), but that 
the appointment of the 4th or 5th ranked applicant would trigger such a 
requirement. 

− We recognise the political pressure that might be brought to bear in the event 
that Government wished to appoint a 2nd or 3rd ranked applicant over the top-
ranked applicant. Accordingly, it may be appropriate that the legislation 
would expressly protect the confidentiality of selection from within the three 
highest-ranked candidates, or indeed would oblige Government to maintain 
confidentiality in such circumstances. 

 
Head 54 – Statement to the Houses of the Oireachtas 

− Laying these matters before the Oireachtas is welcome, but it would be more 
desirable for this to be done in respect of each appointment a certain number 
of weeks after it is made rather than once annually. This would allow for more 
proximate scrutiny of the appointment by the Houses if any questions arise in 
respect of it.

 
Head 55 – Preparation of published statement 
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− As discussed above, under Head 19, it is not appropriate that the Procedures 
Committee have such a major role in development of the selection procedures 
as well as the statement of skills and attributes that will be required of 
candidates. 

− It is appropriate for a body such as this to design the details of the process and 
perhaps elaborate further on how traits and criteria should be searched for and
tested, but it should do this under much more guidance in the primary 
legislation than is currently proposed.

Head 56 – Matters relating to the Statement of selection procedures.  

− We are unclear as to what is being referred to by ‘recognised best practice 
standards in recruitment processes for judicial and other related offices’. It 
would be more appropriate if these were specified.

− We make the same comment in relation to wording that equality rather than 
equal numbers might be more suitable.

− As above, 1b is welcome.
− 1(e) Rather than saying the PC shall have regard to the need for selection 

procedures it would be preferable to specify that the PC shall devise
comprehensive selection procedures, including interviews and other selection 
tests – this would make it mandatory. As noted above, if this direction is not 
provided in the legislation, it is entirely possible that the body may decide to 
follow existing informal procedures rather than establishing new assessment-
based processes based on international best practice.

− It should also be considered that it might be useful to allow for the possibility
of recommending persons with expertise in particular areas which are in 
demand or lacking eg. expertise in family law if that is needed at the time.

Head 58 – Approval of statements by Commission                                                                           

− We would question the need to consult the Minister before approving the
statements.

Head 63 – Status of recommendations made by JAAB 
− The purpose of the provision seems appropriate – that JAAB 

recommendations should essentially lapse upon its dissolution – but the 
details of this section are important. If the Bill purported to prevent such a 
person’s appointment at all, as the current Head suggests, this would fetter the 
government’s constitutional discretion on appointments in an unconstitutional 
manner. Rather, the Bill should merely state that the JAAB’s recommendation 
should have no effect after the dissolution of the Board.

 
Other comments on matters not included in the Heads 
 

− There is no detail in the draft legislation on what is to happen once names are 
brought to Minister. We feel it would be preferable to give some guidance on 
this, which would clarify the procedure to be adopted.
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− As mentioned above, we feel that the three ranked, shortlisted candidates 
should be forwarded to an appropriate sub-committee of cabinet along with
the results of any assessment and also a list of all candidates who applied. The 
Government should then be required to consider the ranked names first and in 
the case that they wish to choose a name other than a ranked one, a statement 
to this effect would be published. Similarly, in the case of 5 ranked names 
being put forward, if Government decided to choose a name outside of the top 
3 ranked candidates, a statement to this effect should also be published.

− We feel that clarifying the procedure to be adopted at this stage would be a 
crucial step in providing much needed transparency on this issue of such 
importance.

Concluding comment

This legislation is a critical opportunity to provide for fairness and transparency in a 
process that is currently regarded as flawed. It is crucial that the opportunity is taken 
to ensure real reform and to guarantee that the existing process is not simply 
replicated under the guise of reform. Providing appropriate guidance in the legislation 
as to the processes to be adopted, as well as the eligibility criteria that are desirable is 
an important part of this. Requiring ranking of recommended candidates, the removal 
of the Attorney General from the membership of the JAC, and providing further 
transparency on the Cabinet decision-making process are also of fundamental 
importance in order to ensure that the most suitable candidates are appointed in a 
system that is transparent and reflects international best practice.

We are happy to provide any further information as necessary.

Dr Laura Cahillane
Senior Lecturer in Law, 
School of Law,
University of Limerick
Laura.Cahillane@ul.ie

Dr Tom Hickey
Assistant Professor,
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Government,
Dublin City University
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Judicial Appointments Commission Bill 2020 

Submission of Dr Patrick O’Brien 

3rd March 2021 

A. Introduction

1. This submission is made in response to an invitation from the Joint Oireachtas
Committee on Justice. It addresses aspects of the Draft General Scheme of the
Judicial Appointments Commission Bill 2020 (“the draft Bill”) and is informed by my
research into the judiciary and systems of judicial appointment in the United
Kingdom, particularly as part of a project on ‘The Politics of Judicial Independence in
the United Kingdom’s Changing Constitution’ that ran from 2011-2014.

2. In my view the core policies and approach of the draft Bill are in broad terms
appropriate to the Irish court system. The core objective of bringing judicial
appointments and promotions together within a more formalised system is
welcome. There are, however, a number of issues that would benefit from further
thought. I am particularly concerned in this submission with the new criminal
offences the draft Bill proposes (discussed under heading D below) and with the
approach to diversity (discussed under heading E). In addition, I discuss the
membership of the Commission (under heading B), the role of the Minister and the
Government (under heading C), and the provisions relating to the appointment of
legal academics (under heading F).

B. Membership of the Commission and role of the Attorney General (Head 9)

3. The draft Bill provides for a Commission of nine members: four judicial members,
four lay members and the Attorney General as a member without vote. The balance
of lay and judicial input in the draft Bill is thus effectively a 50-50 split given the
Attorney General’s status as non-voting member. This is perhaps the most significant
departure from the 2017 bill, which would have created a Commission with a lay
chair and lay majority.

4. It is clear that the judiciary were deeply concerned at the make-up of the proposed
Commission in the 2017 Bill. Experience in other jurisdictions suggests that there is
not normally much at stake in the balance between lay and judicial input in a body of
this kind. Judges exercise a great deal of influence even when they are in a minority.
Given the concerns of the judiciary, and the fact that the draft Bill leaves a great deal
of choice to the Government, the lay-judicial balance in the new Commission seems
appropriate all things considered. This revised composition does, however, come at
the expense of the legal professions, the sole representative of which would now be
the Attorney General. It is unusual to exclude the legal professions from this kind of
appointment body, though it may be possible to compensate for their input in other
ways in the processes of the Commission.
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5. The Draft General scheme also envisages a special Senior Judicial Appointments 
Advisory Committee (Head 48) operating under different rules for appointments to 
the role of Chief Justice and Presidents of the Court of Appeal and High Court. This 
Committee is to be convened by the Minister and the role of the Commission in 
these cases is minimal: it is simply to seek applications from eligible persons and 
pass these on to the Minister and the Committee. It is reasonable, and a common 
practice in other countries, that there should be greater political involvement in the 
appointment of senior judges with significant administrative responsibilities. 

 
C. The role of the Minister/Government (Head 40, Head 45 and Head 51) 

 
6. Head 40 provides that the Commission shall recommend five names for each judicial 

office and shall also furnish the Minister with the name of every person who applied. 
Head 45 provides for three further recommended names for each subsequent 
vacancy. (Different rules apply to senior appointments under Head 48). The figure of 
five is an increase from the three recommendations proposed by the 2017 Bill, but a 
decrease from the seven recommendations required from the Judicial Appointments 
Advisory Board (JAAB) under the current legislation. The legislation allows for fewer 
recommendations in the event that the Commission cannot recommend the 
specified number. 

 
7. A choice of five unranked recommendations leaves significant discretion to the 

Minister and the Government in appointment (especially in the case of multiple 
appointments). Political choice in judicial appointments is not simple a good or a bad 
thing, but is context dependent. Provided it is not used to politicise the appointment 
process or the judiciary, political discretion can be valuable as a means of ensuring 
the legitimacy of judges and the appointment process. It can also be an important 
driver towards greater diversity in judicial appointments (see below). Irish judges 
have historically been robustly independent from politics after appointment, despite 
party political influence sometimes being brought to bear on their selection.  
 

8. It is worth noting, however, that the reality of the Commission may look somewhat 
different in operation. The JAAB has occasionally struggled to recommend any 
candidate. Its 2019 report records, for example, that it received only one application 
for two positions on the Supreme Court. Although this obviously excludes 
applications for promotion by serving judges which would be brought within the 
remit of the new Commission, it is a far cry from the eight final recommendations 
that the Bill envisages for two positions. 
 

9. Head 51 provides that the Government, in advising the President on a judicial 
appointment “shall firstly consider” the names recommended by the Commission. 
This is identical to the existing approach and reflects a settled view that constraints 
upon the discretion of the Government in advising the President would be 
unconstitutional. It is, however, unusual in international terms to establish an 
appointments body of this kind without requiring that its recommendations act as 
some kind of constraint on the ultimate decision maker.  
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10. Given that the new appointment process is intended to be more systematic than the 
existing scheme, with a more rigorous focus on the skills and attributes of applicants, 
it seems at least prima facie problematic that the Minister or Government might 
choose to completely ignore its recommendations. This is particularly so in 
circumstances where the Commission feels unable to recommend any person for a 
judicial post (Heads 46(3) and 48(7)) because this implies that the Commission felt 
that no applicant was appointable. 

 
11. A simple way of addressing this issue would be to amend Head 46 and Head 48. 

These Heads currently provide (under subheads (3) and (7) respectively) that if the 
Commission is unable to recommend any person that it shall provide the names of 
those who applied to the Minister/Government. These subheads should be amended 
so that, instead of the process ending at that point the Commission is required to 
provide a report to the Minister/Government and seek further instructions before 
running a new recruitment process. Taking Head 48 as an example, this could be as 
follows: 

 
Head 48 

 
(1) [… existing text …] 
 
(2) [… existing text …] 

 
(3) Where the Commission cannot recommend the name of any person it shall 

provide a written explanation to the Minister of this decision. 
 

(4) Where subhead (3) applies, the Commission shall commence a new 
recruitment exercise after seeking further instructions from the Minister. 

 
12. Having regard to concerns about the Government’s constitutional discretion in 

appointments, it may also be appropriate to create more robust political 
accountability mechanisms where the Government appoints a judge that was not 
recommended by the JAC. This could take the form of an additional subhead under 
Head 54. 

 
Head 54 

 
(1) [… existing text …] 
 
(2) In the event that a person appointed to judicial office was not recommended 

by the Commission under this Act, the Minister shall lay a written statement 
of this fact before the Houses of the Oireachtas within 30 days of the 
appointment. 
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D. Criminal offences in the new bill (Head 30 and Head 65) 
 

13. The bill creates two new offences. The first, contained in Head 30 is an offence of 
disclosure of confidential information by various categories of person connected to 
the new Commission [“the disclosure offence”]. The second offence, created by 
Head 65, is a prohibition on applicants canvassing for judicial appointment [“the 
canvassing offence”]. The canvassing offence is summary and attracts a maximum 
class A fine with no possibility of imprisonment. The disclosure offence allows for the 
possibility of both a fine and imprisonment, and both summary prosecution and 
prosecution on indictment. If convicted on indictment, the offender can be 
sentenced to a maximum five years in prison or a €50,000 fine.  
 

14. I question the need for either of these forms of behaviour to be criminalised, but the 
penalties associated with the disclosure offence seem particularly excessive. There is 
no explanation for the creation of a disclosure offence in the material associated 
with the draft Bill, but it is common for judicial appointments processes be protected 
by a duty of confidentiality. This is not just because of privacy concerns that would 
apply to any appointment process but also to encourage applications from highly 
qualified lawyers who might lose work if it became known that they were interested 
in judicial appointment. It is also reasonable – within limits – to protect the privacy 
and authority of serving judges who may apply for promotion.  

 
15. However, there is no equivalent offence either in the 2017 Bill or in the existing 

legislation. The 2017 Bill simply contained instead a duty of confidentiality that is 
described at sections 29 and 30 of that Bill.1 The existing legislation (section 20 of the 
Courts and Court Officers Act 1995) creates no offence and provides that: 

 
“All proceedings of the Board and all communications to the Board shall be 
confidential and shall not be disclosed except for the purposes of this Act.”  

 
16. I am unaware of any offence equivalent to either the lobbying offence or the 

disclosure offence in any of the other judicial appointments processes with which I 
am familiar. I am particularly concerned by the disproportionate nature of the 
disclosure offence. In my view the importance of confidentiality in judicial 
appointments does not justify the creation of a specific criminal offence; still less an 
indictable one. The existing approach taken in the 1995 Act (or by sections 29 and 30 
of the 2017 Bill) is preferable. The Committee may also wish to consider the 
approach taken in Scotland under section 17 of the Judiciary and Courts (Scotland) 
Act 2008, which creates a specific cause of action in private law for anyone damaged 
by disclosure of confidential information from the judicial appointments process. 

 
 
 
 

 
1 The Oireachtas record appears to show that an equivalent of the summary (but not the indictable) offence at 
Head 30 was inserted at committee stage in the Seanad. 
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E. Diversity in Judicial Appointments (Head 6) 
 

17. This head replicates almost word for word the provisions of section 7 of the earlier 
2017 Bill, together with a reference to proficiency in the Irish language that was 
inserted into that Bill by Dáil Éireann during the legislative process. 

 
18. The formulation in Head 6, subhead (1) is that appointments 

 
“… shall be based on merit and shall have regard to the following objectives” 

 
19. The objectives described are that the judiciary should comprise equal numbers of 

men and women, that its membership should reflect the diversity of the population 
as a whole, and that membership of the judiciary should include persons with a 
proficiency in the Irish language. These are all worthy objectives that a bill of this 
kind should attempt to secure, but it is not clear that they will all be advanced by this 
approach. 
 

20. Experience in the UK and in other jurisdictions suggests that a move towards a more 
formal and administrative approach to judicial appointments can remove an 
important driver towards greater diversity: ministerial involvement. Despite the 
good intentions of everyone involved, progress on diversifying the judiciary did not 
improve after the Judicial Appointments Commission for England and Wales began 
operating in 2006, despite the fact that increasing diversity had been one of the 
motivations for creating the new system. The experience in other UK appointment 
bodies has been similar. A more informal and political appointment process, 
whatever the other faults of such a system may be, can facilitate the choice of high-
quality candidates from non-traditional backgrounds. It is good politics and good for 
the legitimacy of the judiciary for the Government to appoint candidates from 
diverse backgrounds. 
 

21. In my view the formulation of the diversity objectives in subheads (1)(a) and (1)(b) of 
Head 6 is so weak (essentially expressed as a “nice to have”) that they will inevitably 
be overshadowed in the processes of the new Commission by the merit criterion in 
subhead (1). The experience of the existing appointment process run by the JAAB is 
salutary. For a long period, the JAAB adopted a very cautious interpretation of its 
own statutory brief, recommending to the Government all qualified candidates 
rather than creating a shortlist (as the Courts and Court Officers Act 1995 appeared 
to intend). Given the likelihood that candidates who score highly on traditional 
measures of merit (academic qualifications, duration of practice, etc) will also be 
traditional candidates in terms of their gender, social and ethnic backgrounds, it is 
possible that the diversity subheads will become a dead letter and that 
appointments will become less diverse in practice than they are now. 
 

22. This Head is further complicated by the objective that the judiciary should include 
persons with proficiency in the Irish language (subhead (1)(c)). Proficiency in the Irish 
language given its constitutional status as the first official language of the state is an 
entirely proper concern of the Bill but it is not of the same kind as subsections (a) 
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and (b), which address the diversity of the judiciary. Diversity addresses immutable 
characteristics of the person, such as gender, ethnicity or social background. 
Proficiency in the Irish language is not an immutable characteristic but rather a skill 
(one that could, for example, be improved after appointment to the bench).  

 
23. It is thus of concern that proficiency in Irish is set alongside subsections (a) and (b) 

on diversity. It seems at least possible, if not likely, given the practical importance of 
the Irish language to the functioning of the courts system, that subsections (a) and 
(b) on diversity will simply be crowded out by subsection (c), or that – however 
inadvertently – ex ante proficiency in Irish could come to function as a proxy for 
white Irish ethnicity. One option to address these concerns would be to remove the 
reference to the Irish language from Head 6 and include it instead as part of the 
general duties of the new Commission under Head 11, and/or in the person 
specifications described by Head 41. 

 
24. In my view it would be better, however, if in addition or in the alternative Head 6 

imposed a more robust and structured duty upon the Commission to recommend a 
range of candidates who satisfy these various requirements. International practice 
suggests that a duty to produce a ‘balanced slate’ of candidates can help to avoid 
considerations of merit completely overshadowing diversity in appointments. The 
comparatively large number of recommendations that the Draft Scheme envisages 
for a judicial post (five, or significantly more in the case of multiple posts) seems 
ideally suited to this approach.  
 

25. I would therefore propose that Head 6 should focus on the concept of sufficient 
merit for appointment rather than merit in absolute terms, and that the diversity 
and language mandates should be strengthened to require the Commission to 
produce a balanced slate of recommendations. A revised Head 6 could achieve this 
through something like the following formulation. 

 
Head 6: Recommendations for judicial office 
 
(1) No person shall be recommended for appointment to judicial office under 

this Act unless they are of sufficient merit to discharge with distinction 
the responsibilities of the office to which they are appointed (“the Merit 
Principle”). 
 

(2) Subject always to the Merit Principle described in subhead (1), 
recommendations of persons for appointment to judicial office under this 
Act shall have regard to the following considerations (“the Diversity 
Objectives”): 

 
(a) The objective that membership of the judiciary should comprise equal 

numbers of men and women; and 
 

(b) The objective that membership of the judiciary should reflect the 
diversity within the population as a whole. 
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(3) Subject always to the Merit Principle described in subhead (1), 

recommendations of persons for appointment to judicial office under this 
Act shall have regard to the objective that membership of the judiciary 
should include persons with proficiency in the Irish language (“the 
Language Objective”). 
 

(4) Subject always to the Merit Principle described in subhead (1), a list of 
persons recommended for appointment to judicial office under this Act 
shall include at least one person whose appointment would further the 
Diversity Objectives described in subhead (2), and one person whose 
appointment would further the Language Objective described in subhead 
(3). 

 
(5) The duty to nominate persons who will further the Diversity Objectives 

and the Language Objective described in this Head may, where 
appropriate, be satisfied by nominating persons whose appointment 
would further both objectives. 

 
F. Head 38 – appointment of legal academics 
 

26. I express no view on the merits of appointing legal academics to the bench, save that 
it can be a useful means of improving judicial diversity. The drafting of Head 38 is, 
however, convoluted and overly prescriptive. It is not wholly clear what is intended 
by the “head of faculty (or head of another faculty)” category created by subhead (3) 
in particular, though my impression is that it is intended to preserve the eligibility of 
senior academics who may have administrative or managerial responsibilities that go 
beyond legal education. 
 

27. Given that subhead (2) already sets out quite strict requirements for appointment 
under this Head, including a requirement that a legal academic shall have practised 
as a barrister or solicitor for a continuous period of not less than four years, it would 
be preferable, in my view, to leave much of the detail of Head 38 to be resolved by 
the Commission itself, and so to delete subheads (4), (5) and (6) and replace 
subhead (3) with more general guidance and a duty placed upon the Commission to 
set out further criteria for academic appointments, along the lines of the following: 
 
(3) (a)  For the purposes of this section, a legal academic shall be defined as  

someone who involved in legal research or teaching as a member of 
staff of an appropriate educational establishment.  

 
(b) Provided that they have previously met the criteria for appointment 

as a legal academic under subhead (2), a person shall not be 
disqualified from appointment under this section by virtue of the fact 
that they hold a leadership or management role in an appropriate 
educational establishment that is not specific to or limited to legal 
education. 
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(c) The Judicial Appointments Commission shall set out further criteria for 

the appointment of legal academics as part of the selection 
procedures it publishes under Head 11, subhead (1)(b). 
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EXECUTIVE SUMMARY 

 

 

• It is crucial that the judiciary maintains the highest of standards of competency, impartiality 

and fairness, and that the public retains the utmost confidence in the judiciary. The judicial 

appointments process is a vital mechanism for ensuring that these objectives are achieved.  

 

• The Council submits that the establishment of a new separate body such as the Judicial 

Appointments Commission is costly and unnecessary when the current Judicial Appointments 

Advisory Board could be reorganised so as to perform the same functions as the proposed 

new Commission. 

 

• The Council approves of the requirement for serving judges to participate in the same 

application process as other candidates.  

 

• The Council strongly recommends that the Chair of the Council of The Bar of Ireland be 

retained as a member of the Committee. 

 

• The Council is of the view that where the Attorney General has recused her/himself as s/he is 

an applicant for such judicial office, an alternate should sit on the Committee. 

 

• The Council submits that candidates should be ranked, and where applicable equal rank may 

be applied.  

 

• The Council submits that where there are sufficient suitably qualified candidates, the 

maximum number of persons recommended to the Minister should be 3 as opposed to 5. 
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INTRODUCTION 

 

1. The Council of The Bar of Ireland (‘the Council’) welcomes the opportunity to make 

submissions to the Justice Oireachtas Committee (‘the Committee’) on the General Scheme 

of Judicial Appointments Commission Bill 2020 (‘the 2020 Bill’). The Council provided detailed 

submissions to the Minister on many of the proposed provisions in 2017 and in 2014 Bills 

which can be seen here: 

https://www.lawlibrary.ie/Membership/Submission-on-Heads-of-Judicial-Appointments-

Commi.aspx  

 

2. There are many aspects of the 2020 Bill that take on board the suggestions then made, 

including the balance of lay to legal members of the Commission, the preference to have the 

Commission chaired by the Chief Justice, and the reduction of the number of people on the 

Commission. There are, however, a number of concerns about the current draft, which remain 

from 2017 and some new provisions which require some further observations. As the 

Committee has access to the previous submissions, the Council does not propose to repeat 

concerns previously raised, and instead will limit this submission to issues that have arisen in 

the 2020 Bill.   

 

ADMINISTRATION OF THE COMMISSION 

 

3. The Council submits that the establishment of a new separate body such as the Judicial 

Appointments Commission is costly and unnecessary when the current Judicial Appointments 

Advisory Board could be reorganised so as to perform the same functions as the proposed 

new Commission or alternatively administrative support functions could be shared with the 

Judicial Council.  It is the Council’s view that scarce resources are better used in underpinning 

and supporting the judiciary in its functions.  

 

MEMBERSHIP OF THE COMMISSION  

 

4. The Council welcomes the reduction in the number of members of the Commission from 17 

to 9 and agrees that a reduced number encourages consensus and aids decision making. 

However, it is of concern that neither the Chair of the Council of The Bar of Ireland nor the 

President of the Law Society are included as members of the Commission, resulting in no 

member of the Commission representing either of the professions from which candidates may 

be selected.  This is in contrast to the Legal Services Regulation Act, 2015 which includes both 

the Chair of the Council and the President of the Law Society on the Advisory Committee for 

the grant of Patents of Precedents. The inclusion of both the Chair and President on that 

Committee arises from the fact that they are in a position to provide a more complete picture 

of attributes of applicants that come before that Committee.  Appointment as a judge is a 

unique occupation and the skills required may not always be obvious on paper or indeed at 

interview.  

 

5. The Chair of the Council occupies a singular position in the administration of justice, leading a 
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professional body, liaising with the President of the Law Society on issues of mutual concern, 

acting as a conduit as between the profession and the judiciary whilst still remaining in 

professional practice. The Chair of the Council is uniquely informed to assist in a selection 

process, particularly where the role of Chair involves representing and interacting daily with 

members of the Bar whilst liaising with the judiciary. The Chair of the Council is acutely aware 

of the full set of skills required by an applicant for a judicial position to ensure excellence in 

that role, and most importantly is in a position to assist other member of the Commission in 

this regard. The Chair of the Council would be an asset to the Commission in that s/he would 

bring an additional perspective, insights and knowledge to the Commission in the way that 

the Attorney General brings a different perspective to judges and lay members.  

 

6. The 2020 Bill proposes a “new Procedures Committee of the Commission will prepare and 
publish statements setting out selection procedures, including interviews, and judicial skills 
and attributes having regard to several criteria”. It is the Council’s view that the Chair of the 

Council would be in a position to greatly assist this Committee in its statutory role, and that 

exclusion of the Chair of the Council from this Committee would be a huge loss to the 

Committee.  

 

7. The incumbent in the role of Chair of the Council has been elected to Council by the 2,150-

person membership of the Law Library and is further elected by his/her colleagues on the 

Council to the position of Chair. The Chair of the Council is a trusted and valued member of 

the Council, and has attributes, skills and knowledge that would greatly assist the Commission 

in executing its role. The new provisions in the Bill allowing for the appointment of academics, 

still require such applicants to have practiced for a period of time, thus allowing them to 

become known amongst either profession, not just as an academic but as a colleague. The 

Chair of the Council is the face of the barrister profession and is known to all colleagues, 

however the Chair also endeavors to get to know as many colleagues as possible, and thus is 

uniquely placed to shed some light on a barrister applicant’s personal attributes.  

 

COMPOSITION OF THE COMMISSION 

 

8. While the 2020 Bill provides for an alternate to the Chief Justice sitting on the Senior Judicial 

Appointments Advisory Committee when a new Chief Justice is being appointed, no provision 

is made in the Bill for an alternate to the Attorney General when the Attorney General is in 

fact the applicant for a judicial position.  The Council is of the view that where the Attorney 

General has recused her/himself as s/he is an applicant for such judicial office, an alternate 

should sit on the Committee. In such situations the expertise, advice, knowledge and skills of 

the Chair of the Council of The Bar of Ireland would be of particular benefit to the Commission.  

It is noted that where a member of the Commission seeks judicial office, that member shall 

not participate in the selection process, and that where such member does not participate, 

they may be substituted by a nominee of the Judicial Council. The Council submits that any 

such substitution should ensure that a judge is substituted by the next most senior judge from 

the relevant court, and a lay person be substituted by a lay person next on the panel of lay 

persons selected for appointment to the Committee by the Public Appointments Service. 
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SELECTION AND RECOMMENDATION  

 

9. The Council submits that where there are sufficient suitably qualified candidates, the 

maximum number of persons recommended to the Minister should be 3 as opposed to 5 as is 

recommended in the 2020 Bill. There is no rationale for recommending 5 people for one 

available role, particularly where the recommended candidates are not ranked. 

 

10. As is evidenced by the long list of recommendations forwarded to the Minister in connection 

with previous judicial vacancies, many (if not all) applicants will have the requisite experience, 

competence and good character to satisfy the necessary conditions. The Council recommends 

that the Commission then undertakes an exercise of ranking such applicants on the basis of 

merit. This is particularly important if the proposed legislation does not reduce the long list 

from 5. The Council recognises that many of the candidates will rank almost equally in terms 

of merit and does not think it is necessary to rank each candidate from 1 to 5, rather where 

candidates are of equal merit they may be ranked equally.  

 

11. The Council recognises that, under the Constitution, the executive retains the power to 

nominate judges for appointment by the President. The Council believes that only candidates 

recommended by the Commission should be eligible for appointment. However, the Bill 

provides that where the Commission cannot recommend any of the candidates or it can only 

recommend a lessor number of candidates, then it may provide to the Minister a statement 

of the name of each eligible person who made a relevant application. It is not clear why the 

Minister would receive such a list of names from the Commission, in circumstances where the 

Commission concluded, having conducted the selection process, that none or a lessor number 

of candidates were suitable for recommendation. It appears that the 2020 Bill envisages that 

the Minister would appoint a person not recommended by the Commission despite it having 

conducted, at great expense, a selection process. The Council does not believe that such a 

provision is necessary and indeed, flies in the face of the rationale behind the establishment 

of the Commission, and recommends that the position should be re-advertised if no suitable 

candidate applies for the position.  

 

12. The Council welcomes the introduction of a process where judges must participate in the same 

selection process for appointment to a higher court as other candidates. However, the Council 

notes that appointments to international Courts are not covered by the 2020 Bill and submits 

that the Bill should include the nomination by the State to international judicial positions, 

including the EU, Strasbourg and international criminal courts. There is no rationale for 

treating this category of judges any differently from national appointments.   

 

13. The Council welcomes the emphasis in the proposed provisions that the Commission’s 

recommendations to the Minister will be based on merit, competence, probity, character and 

temperament.   

 

14. The Council welcomes the inclusion of objectives relating to equality and diversity in the 
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general scheme of the 2020 Bill.  However, the wording in the general scheme of the 2020 Bill 

suggests that the equality objective, for example, will be viewed through the prism of the 

judiciary as a whole, rather than in individual Courts.  To do so could allow for an over-

representation of either men or women on Courts of local and limited jurisdiction with a 

corresponding under-representation on the Superior Courts or vice versa.  Such a situation 

would show that the judiciary as a whole is balanced but could nonetheless leave significant 

imbalances in particular Courts.  Care should also be taken in the drafting of the equality 

provisions to ensure that a time does not come when an outgoing male judge can only be 

replaced by a man or where an outgoing female judge can only be replaced by a woman. 

 

15. The Council welcomes the provision in Head 40 that, in making recommendations for 

appointment to the Superior Courts, the Commission must be satisfied that each person being 

recommended has appropriate knowledge of the decisions of the Superior Courts and has 

appropriate knowledge and experience of their practice and procedure.  There is no similar 

requirement that persons being recommended for appointment to either the Circuit Court or 

the District Court should similarly have appropriate knowledge and experience of the practices 

and procedures of those Courts.  The Council submits that such a stipulation should be 

included. 

 

16. The Council does not believe that any case has been made out for the extension of eligibility 

for appointment to legal academics and that what constitutes a legal academic has been 

poorly defined.  It is submitted that that the inclusion of such a category is inconsistent with 

requirements for candidates to demonstrate experience and competence.  In the case that 

provision is made for the inclusion of legal academics as a category of persons eligible for 

appointment, it is submitted that practice as a barrister or solicitor for a period of four years 

is an insufficient period within which to acquire and be able to demonstrate the necessary 

competence, probity, knowledge of decisions and knowledge of practice and procedure that 

will be required of applicants.  It is submitted that the period of four years should be increased 

to equate with the period of practice required of barrister or solicitor applicants. 

 

CONCLUSION 

 

17. The Council believes that if the foregoing matters were addressed, the 2020 Bill would be 

significantly strengthened. This, is turn, would ensure the judicial appointments process would 

continue to select judges with the highest standards of competency, impartiality and fairness 

which would ensure the continued public trust and confidence in the judiciary.  

 

The Council is happy to provide further details on more technical and practical aspects should this be 

required at a later stage. www.lawlibrary.ie 
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1. Introduction

1.1 The Law Society of Ireland (‘the Society’) is pleased to make a submission to the 
Joint Oireachtas Committee on Justice (‘the Committee’) on the General Scheme of 
the Judicial Appointments Commission Bill 2020 (‘the Scheme’).

1.2 The Scheme proposes that:

i. the Judicial Appointments Advisory Board (‘JAAB’) will be replaced with a new 
Judicial Appointments Commission (‘the Commission’);

ii. any person wishing to be considered for appointment to judicial office, including 
serving judges, will be required to apply to the Commission;

iii. the Commission, which will consist of nine members, will have equal legal and 
lay representation for voting purposes;

iv. the Commission will be chaired by the Chief Justice and the Attorney General is 
to participate as a non-voting member;

v. the Commission will be required to make decisions to recommend persons for 
appointment to the judiciary on merit; and

vi. unlike JAAB, the Commission will operate in respect of all judicial vacancies.

1.3 We also note that the Commission will develop upgraded procedures and 
requirements for appointment to judicial office and its Judicial Appointments
Procedures Committee (the ‘Procedures Committee’) will prepare and publish 
statements which set out selection procedures and required skills/attributes having 
regard to certain criteria.

1.4 The Society is committed to supporting policy reforms which reinforce and enhance 
the Irish judiciary as a core pillar of the democratic governance of this State.

1.5 Like other stakeholders, we share the objective of ensuring a strong, independent 
judiciary and believe that a transparent process of appointment is a crucial safeguard 
in delivering that foundational tenet of the effective administration of justice in Ireland.

1.6 The Scheme presents draft reforms on what has been a long-running and much-
debated issue in respect of which the Society has made the following submissions: 

i. January 2014 - Review of Procedures for Appointing Judges; and 

ii. March 2017 - Scheme of the Judicial Appointments Commission Bill 2016.

For ease of reference, both documents can be accessed at the above links.
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2. Membership of the Commission 

Having regard to the provisions of Head 9, the Society makes the below observations:

2.1 Law Society Nominee

The Judicial Appointments Commission Bill 2016 provided that a member of the 
Commission would be ‘a practising solicitor nominated by the President for the time being of 
the Law Society of Ireland’.

At that time, the Society queried the inclusion of only one solicitor among the members of 
the Commission given that the principle of proportionate representation for participation on
behalf of the legal profession had already been accepted by the Oireachtas.

We further noted that, while the inclusion of two solicitor members (as against one barrister
member) on the Legal Services Regulatory Authority (LSRA) went some way to 
acknowledging the vastly different numbers of practising lawyers in each profession,
significant further work was required in the area to ensure parity. Recent LSRA figures 
confirm that the current ratio of practising solicitors to barristers in the State is in the region 
of 7:1.

The area of judicial appointments is one where the Society retains considerable expertise.
This is a result of many factors which include:

1. The Society has been represented on JAAB since its establishment; 

2. Many member solicitors are subject matter experts across a broad range of areas of 
law;

3. As the largest branch of the legal profession, solicitors are expert users of the courts
system in the State. They operate at every level of seniority, dealing with every 
conceivable matter before the law; and

4. Solicitors have first-hand experience of the impact of the courts system on the public 
given their close interaction with court users.

For each of these reasons, solicitors are best positioned to provide necessary perspectives
on how the courts might be more responsive to the evolving needs of society and the skills 
and qualities of the judiciary required to achieve that end.

The Commission would benefit substantially from having a voice from the solicitors’
profession at the table and, in the absence of provision for same, the Society cannot agree 
that the Commission (as proposed) is appropriately constituted.

2.2 Judicial Membership

The judicial membership of the Commission is proposed to be the Chief Justice (or the next 
most senior judge of that Court), the President of the court in which a vacancy arises (be
that the Court of Appeal, the High Court, the Circuit Court or the District Court) and two 
nominees of the Judicial Council (to have been each of a practising solicitor and a practising 
barrister for the requisite number of years standing at the time of appointment as a judge).
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Reference therefore to ‘equal legal and lay membership for voting purposes’ should more 
properly be to ‘equal judicial and lay membership for voting purposes’ since, somewhat
incredibly, the legal profession is not represented on the Commission as currently 
proposed.

2.3 Judicial Council Nominees

Balance among the judicial membership of the Commission is crucial and the Society 
cautioned previously against creating a Commission with too great a concentration of 
representation from members of the senior judiciary, at the expense of representatives of
the courts of local and limited jurisdiction. 

Head 18 provides that ‘the chairperson shall, if present, be the chairperson of the meeting 
and if not present, one of the Judicial Council nominees shall be the chairperson of the 
meeting, by nomination of the Chief Justice’.

Head 19 provides that ‘the chairperson of the [Procedures C]ommittee shall be the Chief 
Justice or a Judicial Council nominee member as the Chief Justice shall determine ’ and 
further that, when the Commission establishes any other committee to assist the 
Commission itself or the Procedures Committee in the performance of one or more of their 
statutory functions, ‘the chairperson of the committee shall be the Chief Justice or a Judicial 
Council nominee member as the Chief Justice may determine’. 

This raises a question as to whether the Judicial Council nominees are considerably more 
likely to be senior and long-standing members of the judiciary, given the significant
responsibilities outlined above? 

As such, their experience of practice, as court users rather than judicial members, would be 
at a considerable remove from present day experience and would be no substitute for 
representatives of the current practising profession.

2.4 Attorney General

The Society continues in its view that the membership of the Attorney General on the 
Commission is not appropriate for the following reasons:

1. If the new Commission is to be genuinely independent in its functions, there is no
reason for the Attorney General, who also sits at the Cabinet table, to participate. 

2. To the contrary, it becomes more difficult to defend the independence of the process 
if a significant player has a dual role both prior to, and post, the Commission’s
recommendation.

3. We do not believe that this difficulty is overcome, in any real way, by providing that 
the Attorney will not have a vote at the Commission table.

4. The level of candidate detail which is required to be provided by the Commission to 
the Minister (in accordance with Head 47) is more than sufficient to enable the 
Attorney to provide input on the technical aspects of any proposed appointment and 
Government will always have the benefit of the advice of the Attorney at a political 
level.
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5. As a major purchaser of legal services in the State, there is a risk of a conflict of 
professional interests, and/or the perception of same, in the Attorney’s involvement
in both stages of the process. 

6. It is not standard in comparable jurisdictions for the Attorney General to participate 
in the manner being proposed. 

2.5 Lay Members

We welcome the participation of non-legal members in the Commission, with four members 
to be recommended by the Public Appointments Service for appointment by the Minister 
following a selection process. 

We believe that such participation by lay members will be vital in ensuring that society’s
diverse public interest has a voice in the judicial selection process. 

It will also operate to mitigate the risk of self-replication by judicial members. The judiciary 
serves all of society and that should be reflected in the process of judicial selection. 

Recommendations

1. Provide for the appointment of a practising solicitor and a practising barrister, to 
represent both branches of the profession, as the principal court users with 
experience of the consumer aspect of the courts service, provided through the 
judiciary.

2. Consider the inclusion of provision for nominees of Court Presidents to attend in the 
event of their unavailability to act.

3. The Attorney General should give his/her perspective at Cabinet, following receipt of 
recommendations from the Commission, and should not be involved in the 
Commission’s deliberations. 
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3. Procedures Committee 

3.1 Formal Evaluation Procedures

Previous submissions advocated for more formal evaluation procedures in the consideration 
of judicial appointments and, as such, the creation of a Procedures Committee to perform 
the functions assigned under Heads 55 – 60 is welcome.

Of particular note are the criteria listed at Head 56 (1) to which the Committee must have 
regard in the preparation of the Statement of Selection Procedures. 

These include ‘the need for selection criteria to comprise comprehensive procedures, 
including provision for interviews and other selection tests, approaches and methods in line 
with the requirements of the vacancy or vacancies proposed to be filled and distinguish 
between applicants already holding judicial office on the one hand and applicants who do 
not hold judicial office on the other hand with regard to the requirements for possession of 
knowledge of certain matters under Head 34’.

The Society believes that this will assist in stream-lining and aiding transparency in the 
system of judicial appointments in the State.

3.2 International Developments, Instruments and Conventions

While the requirement at Head 60 (1) that the Procedures Committee would ‘monitor and 
review international developments in the selection and appointment of persons for judicial 
office, including any international instruments and conventions relevant to such selection 
and appointment’ is welcome, the Society had previously emphasised the need for the 
Commission to be given time to research and examine comparable systems which operate 
in other jurisdictions at the outset.

The credibility of the Commission will be greatly enhanced by a solid start.

Given the importance of its role, we believe that the Commission’s work should commence
with the benefit of an overview of international best practice in the area of judicial 
appointments in order to enhance the development of its processes and procedures.

3.3 Eligibility, Skills and Attributes

The Society’s 2017 submission emphasised that the purpose of the legislation was to set 
basic criteria for judicial office which should be as broad as possible in order to allow for 
consideration of the widest range of candidates possible.

As such, we welcome the provision at Head 55 (4) that ‘different statements of requisite 
skills and attributes may be prepared by reference to different judicial offices or, in the case 
of judicial offices in the same court, different classes of business in the court that is 
reasonably anticipated a particular appointee to such office would deal with’.

It will be important to ensure that sufficient expertise is available to the Procedures 
Committee to allow it to capture all vital elements of each class of court business and every 
area of law. 
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Recommendations

1. That the Commission would be allowed sufficient time at the outset to consider 
comprehensive research on comparable systems of judicial appointment in other 
jurisdictions.

2. That sufficient expertise is made available to the Procedures Committee to ensure 
that comprehensive statements are drafted in respect of each class of court business 
and every area of law.

JAB_05
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4. Merit, Gender and Diversity

While welcoming relevant provisions at Heads 6, 14, 56 and 60, we would make/reiterate 
the following points:

4.1 Merit

We have previously emphasised the importance of selecting judicial candidates on merit, 
outlined various international merit standards and how same were used by judicial selection 
commissions. 

We also advocated for the inclusion of a commitment to appoint judges on merit alone
(while acknowledging that merit comes in many forms) and, as such, Head 6 is particularly 
welcome, subject to the application of appropriate criteria. 

Merit criteria should be periodically reviewed to reflect the experience of the Commission 
over time. The criteria must reflect and understand the work of legal professionals, across 
all areas of law.

In 2014, the Society detailed a range of characteristics which may contribute to judicial 
merit. They included professionalism, communication, integrity, decision-making, efficiency, 
leadership and management. In 2017, we further observed that merit is not simply depth of 
legal knowledge alone and, while technical merit is essential, it must be accompanied by 
other skills which are necessary to enable a prospective judge to manage a court fairly, 
efficiently and with appropriate consideration for all court users.

It will be vital that the Commission carefully reflects on the range of skills it wishes to 
consider as contributing towards merit in recommending judges for appointment.

4.2 Judicial Education and Training

Merit must be maintained over time and, as such, the need for judicial education and 
training (particularly where legal practices are becoming more specialised) remains a core 
consideration for the Society.

As such, the Head 41 stipulation that ‘ the Commission shall not recommend the name of a 
person to the Minister for appointment to judicial office unless the person gives an 
undertaking in writing to the Commission, if appointed to judicial office, to take such course 
or courses of training or education, or both, as may be required by the Chief Justice or the 
President of the relevant Court’ is welcome.

In respect of EU law, the substantial work of the European Commission in the area (which 
can be accessed here) may be of interest to the Committee.

JAB_05

https://ec.europa.eu/info/law/cross-border-cases/training-legal-practitioners-and-training-practices_en


11

4.3 Gender and Diversity

The Society has conducted extensive work in recent years in the areas of gender equality, 
diversity and inclusion (which can be accessed here and) which may also be of interest to 
the Committee. 

Since 2011, concerted political efforts have been made to appoint more females to the 
courts, particularly the Superior Courts. The initiative was a welcome political intervention, 
based on a desire to achieve a more reflective judiciary.  

A judiciary which is reflective of society is essential to the enduring legitimacy of the judicial 
branch of government and the Society continues in its commitment to ensure greater 
gender diversity in the judiciary, in keeping with greater gender diversity across the 
profession.

4.4 Diversity within the Profession

There is a broad diversity of legal experience in the State which includes solicitors and 
barristers in private practice, legal academics and a range of in-house lawyers both in the 
service of the State and in private entities. There is exceptional talent among this pool of 
practitioners who offer a broad range of legal, personal and professional experience. 

Solicitors have broad experience in life and law; as legal practitioners and advisers, as 
employers, as operators of large and small businesses, and as the branch of the legal 
profession which deals directly with the public, often at the most challenging of times. In 
addition to technical legal skills, solicitors bring lived-experience and humanity to the courts.

In the Society’s view, the public interest would be better served if more solicitors were 
appointed to serve in the senior ranks of the judiciary. Solicitors comprise approximately 
80% of practising lawyers in the jurisdiction but statistically the number of Superior Court 
appointments from their ranks remains a small fraction of that. 

It may be that there is some residual unconscious bias but, for whatever reason, solicitor 
appointments to the Superior Courts represents an issue of diversity which the judicial 
appointments system has yet to fully confront.

The Society believes that a comparable approach to that taken to enhance gender diversity
is necessary in order to appoint a greater number of solicitors, who represent the broadest 
and most societally and geographically diverse portion of the legal profession. 

Recommendations

1. That the Commission carefully reflects on the range of skills it wishes to consider as 
contributing towards merit in recommending judges for appointment.

2. Consider the European Commission’s work on judicial training and education in the 
area of EU law and the Society’s work in the areas of gender equality, diversity and 
inclusion.

3. Consider a comparable approach to that taken to enhance gender diversity in judicial 
appointments with a view to enhancing the number of solicitor appointments.
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5. Legal Academics

The draft provisions at Head 38 will assist in providing greater diversity in the candidates
who are eligible for judicial consideration.

Academics have served with great distinction in various courts across the world. For 
example, Baroness Brenda Hale, who served as President of the Supreme Court of the 
United Kingdom from 2017 until her retirement in 2020, was a Professor of Law at the 
University of Manchester prior to embarking on her judicial career. Koen Lenaerts, who was 
appointed the President of the Court of Justice of the European Union in 2015, was a
Professor of European Law at the Katholieke Universiteit (Leuven) immediately prior to his 
appointment. In the common law world, Mr Justice Russell Brown was an Associate 
Professor and Associate Dean at the University of Alberta prior to his appointment to the 
Canadian Supreme Court.

We believe that Head 38 (2) could be widened to increase the pool of academics who are 
eligible for appointment which could, in turn, assist greatly in achieving greater diversity 
among the judiciary.

In this regard, we view the requirement that a legal academic has ‘practised as a barrister or 
solicitor for a continuous period of at least 4 years’ as standing at odds with the general 
thrust of the Scheme which is that appointments are made on merit.

Recommendation

That consideration be given to removing the 4-year threshold and providing that a legal 
academic shall be appropriately qualified where, at the time of appointment, they are a
qualified solicitor or barrister (within the meaning of the LSRA Act of 2015).
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6. Other Areas of Particular Interest

6.1 Confidentiality (Heads 30 and 31)

The definition of ‘confidential information’ should be cognisant of the substantial 
penalties which may attach to breaches by persons to include staff of the 
Commission.

6.2 Recommendation of names to Minister: principal conditions to be satisfied
(Head 40)

The Society previously submitted that the following language replicated a provision in 
the Courts and Court Officers (Amendment) Act 2002 which was inserted when 
solicitors could be appointed to the High Court and Supreme Court and, as such, 
should be deleted:

(b) (i) in the case of an appointment to the office of ordinary judge of the Supreme 
Court or of ordinary judge of the Court of Appeal or of ordinary judge of the High 
Court, has an appropriate knowledge of the decisions, and an appropriate 
knowledge and an appropriate experience of the practice and procedure of the 
Supreme Court, the Court of Appeal and the High Court

The rationale for the proposed deletion was that:

1. There is no reason to include this as part of the eligibility for the superior courts. It 
does not form part of the eligibility for the District and Circuit Courts;

2. It is unnecessary as the Commission will be required to set detailed eligibility 
criteria for each court;

3. It operates as a barrier to diversity; and 
4. It is inconsistent with the proposal to allow legal academics to be appointed 

directly to the courts. 

Noting that the requirement remains (at Head 40 (3)) as a ‘principal condition’ to be 
satisfied in the recommendation of names to the Minister, we continue to believe that 
the provision should be deleted for the reasons outlined above.

6.3 Recommendation of names to Minister: further conditions to be satisfied
(Head 41)

We would again query the rationale for Head 41 (3) which provides that ‘the 
Commission shall not recommend the name of a person to the Minister for 
appointment to judicial office unless that person is suitable on grounds of character 
and temperament and is suitable on grounds of health’.

While supportive of the practical concerns which have been expressed repeatedly by 
JAAB relating to scrutiny of candidates on the grounds of health, we continue to 
believe that careful reflection is needed around how this provision can be included in 
law. 

It is essential that any differential treatment would be handled by reference to modern 
standards in Irish and European law and should ensure not to in any way infringe on 
the rights of persons with disabilities.
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6.4 Prohibition on Canvassing (Head 65)

There is a view that political party patronage has traditionally played too great a role in 
the selection of Irish judges. 

Any such perception is damaging both to the reputation of the judiciary and to the 
process of judicial selection. As such, the proposal to introduce a statutory prohibition 
on all forms of canvassing for judicial office, including the canvassing of any elected 
person, is welcome.

6.5   Judicial References

The Society reiterates its concern that the practice of seeking and obtaining 
references from members of the judiciary, as part of an application to JAAB, should 
cease.

The opportunity presented by the upcoming legislation should be used to create a 
clear statutory prohibition on the acceptance, by the Commission, of references from 
sitting, or previous, members of the judiciary.

7.      Conclusion

Reform of the judicial selection process in Ireland has been under discussion since 2013 
and the necessity to introduce a reformed process becomes more urgent with every passing 
year. 

The Society appreciates the invitation to furnish a written submission to the Committee and 
hopes that our comments and recommendations will be of assistance in its consideration of 
the issue.

We will be glad to engage further on any aspect of the Committee’s work in the area.

         For further information please contact:

Fiona Cullen
Public and Government Affairs Manager

Law Society of Ireland
Blackhall Place

Dublin 7

Tel: 353 1 6724800
Email: f.cullen@lawsociety.ie
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28 May 2021 
 
 
Re: Oireachtas Hearing on the Judicial Appointments Commission Bill 2020 
 
 
Dear Vice Chair, 
 
I wanted to thank you, and the other Committee members, for inviting us to discuss the 
General Scheme of the Judicial Appointments Commission Bill 2020 with you last week. 
We very much appreciated the opportunity to highlight our issues of concern, the 
Committee’s informed engagement as well, of course, as your own expertise in the area.  
 
Further to our discussion on diversity and inclusion within the solicitors’ branch of the 
profession, I wanted to follow up with further detail around the significant efforts which 
are ongoing at the Society to increase diversity across the solicitors’ profession, as set 
out below.  
 
1. Introduction to the Professional Practice Course Hybrid (‘the PPC Hybrid’)  

A preliminary aim in developing the PPC Hybrid was to devise a programme to advance 
the Society’s priority of improving the diversity of our pool of trainees and, ultimately, the 
profession in general. As such, the PPC Hybrid is structured to allow trainees to remain 
in work while attending both segments of the Professional Practice Course (‘PPC I’ and 
‘PPC II’).  

It also makes greater use of online learning to reduce the requirements for onsite 
attendance. The categories of trainees identified as likely to benefit from this flexible 
route of entry to the profession include mature students, parents, carers and those from 
non-traditional educational and socio-economic backgrounds.  

Statistics gathered from the first two intakes onto the PPC Hybrid indicate that the course 
structure has achieved its aims. The structure of the course also has the potential to 
increase our pool of possible traineeships (i.e. locations where trainees engage in on-
site training) with the structure proving to be attractive to those offering in-house 
traineeships and a more regionally diverse spread now emerging.  

Course Structure 

The PPC Hybrid was originally designed in a blended learning format, comprising onsite 
lectures and workshops supplemented by online learning.  Trainees attended monthly 
weekend onsite sessions with lectures accessed online in recorded format. As a result 

mailto:jennifer.carrollmacneill@oireachtas.ie


of the pandemic, the course moved entirely online in April 2020 and will return to a 
blended learning format when that is possible and with the benefit of what has been 
learned over the last year regarding the viability of small group tutorials and workshops 
which, we believe, will improve the overall accessibility of the course.  

Hybrid Trainee Profile 

Statistics from the initial intake in December 2019 confirm that the offering has 
contributed to the diversity of our trainee profile. Of 46 hybrid trainees, 67% were female, 
56% were above the age of thirty and trainees were drawn from a more diverse 
educational background with only 27% having obtained undergraduate degrees in either 
UCD or Trinity. The group was also significantly more regionally diverse with 56% of 
traineeships located outside of Dublin. 

Those trends continued in the figures for 2020 where of our 55 hybrid trainees (a 20% 
increase on the previous year), 73% were female, 45% above the age of thirty and only 
11% having obtained their undergraduate degree from either UCD or Trinity.   

The structure of the course also appears likely to increase the pool of possible 
traineeships i.e. 13% of current hybrid trainees hold traineeships either ‘in-house’ or with 
Public Service Bodies (e.g. CBI, Rabobank, KPMG, IHREC, Office of the Director of 
Public Prosecutions and the Property Registration Authority). 33% of those traineeships 
are located outside Dublin. 

Assessment 

To ensure uniformity of standards, hybrid trainees undergo the same assessments as 
their full-time counterparts. Data in respect of our 2019 hybrid trainees confirm that they 
performed at least as well as their full-time counterparts (the examination of the class of 
2020 will take place later this year). 

In-office training 

Hybrid trainees have the advantage of being able to engage in employment during their 
PPC. If that employment is with their training solicitor (or any other practising solicitor) 
then the trainee may accrue partial credit of up to five-months for in-office training 
occurring during the course. This is in addition to any credit that might apply if the trainee 
is entitled to same for in-office training occurring immediately prior to starting PPC I. 

Trainee Quotes  

“The PPC Hybrid is an answer to my prayers, as having to move to Dublin to 
attend the PPC would be quite difficult – not only financially, but also 
practically. I am a single mother from Donegal and working as a legal 
executive. This course will allow me to further my career while continuing to 
work in my locality, and be near my family. For me, it’s opening up a horizon 
I never thought possible.” 

“The hybrid course has enabled me to finally progress and become a trainee 
solicitor with the flexibility of online lectures and part time weekends at 
Blackhall.” 

“There was a genuine effort to provide a solution for older students on the 
Hybrid course. Myself and many others may not have been able to attend 
without it.” 

“I am very grateful to the staff for organising the hybrid course which gave us 
the opportunity to continue working full-time while studying.” 

“Without the hybrid, my qualification in Ireland would have been impossible. 
Therefore I rate my overall experience as excellent.” 



“I definitely felt a sense of belonging to the Law School and a lot of emphasis 
was put on this point throughout the course.” 

 

2. Increasing access to the profession through Scholarships and funding for 
trainees 

The Society offers the below suite of scholarship programmes which aim to significantly 
decrease the cost of qualification while increasing diversity by eliminating economic 
barriers to entering the profession.  

Access Scholarship Programme 
 
The Access Scholarship Programme, which represents a major milestone in 
encouraging diversity across the solicitors’ profession, provides financial support in 
respect of the cost of examinations, indenture, registration and course fees.  
 
The Programme, which pays fees and maintenance for students, is primarily aimed at 
third level law students who received funding though the Higher Education Access Route 
(HEAR) or Disability Access Route to Education (DARE) schemes. Non law students 
may apply to join the scheme once they have completed the Final Examination Part One 
(FE-1). Each year, approximately 50% of applicants have a background in HEAR/DARE 
funding. The remaining participants have their applications assessed by the Society 
using the HEAR/DARE criteria. 1   
 
Each year, the Society receives c.85 applications to join the Programme and, over the 
last three years, approximately 80% of applicants have been successful in being 
admitted to the Programme. No candidate who meets the assessment criteria has been 
refused funding. The Programme also invites applications without age restrictions. 
 
While participants have different backgrounds, their common bond is that, but for the 
assistance of the Programme, they would not be in a position to train as a solicitor. 
 
Current statistics for the Access Scholarship Programme 
 

▪ Total Participants: 300 
▪ Participants from Ireland: 231, 77% 
▪ Participants from countries other than Ireland: 69, 23% 
▪ Male: 73, 24% 
▪ Female: 227, 76% 

Countries of Birth 

▪ Republic of Ireland: 231 
▪ Angola: 1 
▪ Brazil: 1 
▪ Bulgaria: 1 
▪ Cameroon: 1 
▪ Democratic Republic of Congo: 1 
▪ Jamaica: 1 
▪ Latvia: 2 

 



▪ Lithuania: 2 
▪ Moldova: 1 
▪ New Zealand: 1 
▪ Nigeria: 11 
▪ Northern Ireland: 3 
▪ Pakistan: 1 
▪ Philippines: 1 
▪ Poland: 6 
▪ Romania: 5 
▪ Russia: 1 
▪ Serbia: 1 
▪ Sierra Leone: 1 
▪ South Africa: 1 
▪ UK: 20 
▪ Ukraine: 2 
▪ USA: 3 
▪ Venezuela: 1 

Scott Scholarship  
 
The Scott Scholarship provides full funding in respect of the FE-1 examination, 
indenture, registration, course and enrolment fees. This is a new, privately sponsored, 
scholarship worth €15,000 which has been awarded on two occasions in 2019 and 2020. 
 
Bursary and Hardship Funds  

The Society operates a Bursary Scheme which provides maintenance grants to trainees 
to assist in reducing the financial burden where inadequate sources of funding are 
available to support trainees’ studies. The Scheme is helping to create a broader 
spectrum of solicitors which is vital to building a legal profession which reflects the 
diversity of the society it serves. Applications are decided by the Bursary Committee (a 
Sub-committee of the Education Committee) based on comparative hardship. 59 
Bursaries have been awarded to date with a total value of €175,000.  
 
Trainees can also avail of a Hardship Fund in circumstances where an unexpected event 
impacts on their financial capacity. 
 
Small Practice Traineeship Grant  
 
Our new Small Practice Traineeship Grant was introduced in 2020. It provides a trainee 
with €7,000 towards fees and provides their training firm with a grant subsidy of €18,000 
over the 24 month training contract to assist with the cost of employing the trainee. The 
grant scheme is open to firms comprising five or fewer solicitors based outside the cities 
of Limerick, Cork and Galway and the County of Dublin. To date, five grants have been 
awarded and the latest edition of the Gazette describes the experience of one recipient, 
Donna Ferry.  
 
  

https://www.lawsociety.ie/gazette/in-depth/small-practice-traineeship-grant/


Conclusion 
 
I have copied this letter to Alan Guidon, Clerk to the Committee, for ease of onward 
circulation to Committee members if that is considered appropriate.  The Society will be 
glad to engage further on these or any other items which may be of interest. 
 
With best regards, 

 
Mary Keane 
Director General 
 

cc: Alan Guidon, Clerk to the Committee (by email to justice@oireachtas.ie) 
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Richard Jarvis 

Chief Executive 

Judicial Appointments Commission 
5th Floor,  
Clive House 
70 Petty France 
London  
SW1H 9EX 

T 020 3334 6533  

E Richard.Jarvis@judicialappointments.gov.uk 
www.judicialappointments.gov.uk 

Alan Guidon 
Clerk to the Joint Committee on Justice 
Leinster House 
Dublin 2 

5 March 2021 

Dear Mr Guidon, 

Re: Invitation to make Written Submission 

Thank you for your letter of 5 February 2021 inviting the Judicial Appointments Commission (JAC) 
to provide a written submission on the General Scheme of The Judicial Appointments Commission 
Bill 2020.  

In line with the discussion between you and my team, we have limited our submission to providing 
information about the JAC here in London.  The annex below includes an outline of the history of 
the JAC, its statutory duties, and information on how members of the Commission are appointed.  
Further detail can be found on our website: https://judicialappointments.gov.uk  

I hope the Joint Committee on Justice finds this information helpful; if the JAC could be of further 
assistance please do not hesitate to contact me. 

Yours sincerely, 

Richard Jarvis 

Chief Executive 

JAC_06
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History of the Judicial Appointments Commission (JAC)  

The creation of the JAC was an important move towards greater separation of powers between 

the legislature, the executive and the judiciary. 

In 2003 the Government announced its intention to change the system for making appointments to 

judicial offices in England and Wales. The reform was an important step towards strengthening the 

drive to officially enshrine judicial independence in law, enhancing accountability and ensuring 

greater public confidence. 

Following extensive consultation, the Constitutional Reform Act 2005 (CRA) received Royal Assent 

in March 2005. The Act enshrined in law the independence of the judiciary and the creation of an 

independent JAC to make recommendations for judicial appointment. 

As a result of the Act, the JAC was formally established on 3 April 2006.  The legislation was later 

amended by the Crime and Courts Act 2013, which introduced a series of changes aimed at 

supporting greater judicial diversity. 

Role and statutory duties of the JAC 

The JAC’s remit is to recommend for appointment candidates for judicial office in courts and 

tribunals in England and Wales, and for some tribunals with a UK wide jurisdiction.  The JAC 

selects candidates for judicial office on merit, through fair and open competition, from the widest 

range of eligible candidates. 

Under the CRA, the JAC’s statutory duties are to: 

• select candidates solely on merit 

• select only people of good character 

• have regard to the need to encourage diversity in the range of persons available for judicial 

selection 

The judicial appointments for which the JAC makes selections are set out in Schedule 14 to the 

CRA. 

Under the CRA the Lord Chancellor has three options when he receives a recommendation: he 

may accept the selected person; reject that person and require a different name to be put forward; 

or require the Commission to reconsider its selection. The grounds under which the Lord 

Chancellor may not accept a recommendation are limited and he must give his reasons in writing. 

Composition of the Commission 

The Chairman of the Commission is a lay member.  Of the 14 other Commissioners: 

▪ 6 must be judicial members (including 2 tribunal judges) 

▪ 2 must be professional members (each of which must hold a qualification listed below but 

must not hold the same qualification as each other) 

▪ 5 must be lay members 

▪ 1 must be a non-legally qualified judicial member 

The legal qualifications are: 

o Barrister in England Wales 

o Solicitor of the Senior Courts of England and Wales  

o Fellow of the Chartered Institute of Legal Executives.  
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Appointment of Commissioners  

Commissioners are appointed for three-year terms by the Lord Chancellor. The Board composition 

is determined by the Judicial Appointments Commission Regulations 2013.   

Twelve commissioners, including the Chairman, are appointed through an open competition run by 

the Public Appointments Team in the Ministry of Justice.  The other 3 are selected by the Judges’ 

Council (2 senior members of the courts judiciary) or the Tribunal Judges’ Council (1 senior 

member of the tribunals judiciary). The composition of the panel making recommendations on the 

appointment of Commissioners is set out in the Judicial Appointments Commission Regulations 

2013.   

The Commissioners are appointed in their own right and are not representatives of the professions 

that they may come from.  Commissioners may be reappointed for a further term but no 

Commissioner may serve more than 10 years. 

Appointment of Chairman 

The Lord Chancellor requests a panel appointed by him or her to select a person to recommend 

for appointment and consults the House of Commons Justice Committee as part of the 

appointment process.  Once the Lord Chancellor has identified his or her preferred candidate this 

candidate appears before the Justice Committee for a pre-appointment hearing.  

Engagement with Parliament, Government and the Judiciary 

The Chairman holds regular meetings with the Lord Chancellor and Lord Chief Justice.  A trilateral 

meeting takes place at least three times a year to discuss judicial resourcing strategy and related 

matters, including judicial diversity.  (For further details see 2019-20 Annual Report.) 

The Chairman is invited to appear before Parliamentary Committees such as the Justice 

Committee and the House of Lords Constitution Committee to provide evidence on judicial 

appointments.  

Judicial Diversity Forum (JDF) 

The Chairman of the JAC also chairs the JDF. The JDF brings together leaders from organisations 

from across the legal sector to identify and implement ways of improving judicial diversity.  It 

replaced the Judicial Diversity Taskforce in 2015 as the body responsible for coordinating efforts 

to encourage judicial diversity. The format of the JDF was revised in 2019.    

The members of the JDF are: 

• Chair of the Judicial Appointments Commission (Chair of the Forum) 

• Lord Chancellor (Ministry of Justice) 

• Lord Chief Justice (Judiciary) 

• Chair of The Bar Council 

• President of The Law Society 

• President of the Chartered Institute of Legal Executives 

• Chair of the Legal Services Board 

The Forum has agreed terms of reference and publishes an annual statement summarising the 

collective activity of the group alongside a combined statistical report. A JDF 

narrative accompanied the 2020 report, which was the first of its kind. 
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Appointment of Commissioners  

Commissioners are appointed for three-year terms by the Lord Chancellor. The Board composition 

is determined by the Judicial Appointments Commission Regulations 2013.   

Twelve commissioners, including the Chairman, are appointed through an open competition run by 

the Public Appointments Team in the Ministry of Justice.  The other 3 are selected by the Judges’ 

Council (2 senior members of the courts judiciary) or the Tribunal Judges’ Council (1 senior 

member of the tribunals judiciary). The composition of the panel making recommendations on the 

appointment of Commissioners is set out in the Judicial Appointments Commission Regulations 

2013.   

The Commissioners are appointed in their own right and are not representatives of the professions 

that they may come from.  Commissioners may be reappointed for a further term but no 

Commissioner may serve more than 10 years. 

Appointment of Chairman 

The Lord Chancellor requests a panel appointed by him or her to select a person to recommend 

for appointment and consults the House of Commons Justice Committee as part of the 

appointment process.  Once the Lord Chancellor has identified his or her preferred candidate this 

candidate appears before the Justice Committee for a pre-appointment hearing.  

Engagement with Parliament, Government and the Judiciary 

The Chairman holds regular meetings with the Lord Chancellor and Lord Chief Justice.  A trilateral 

meeting takes place at least three times a year to discuss judicial resourcing strategy and related 

matters, including judicial diversity.  (For further details see 2019-20 Annual Report.) 

The Chairman is invited to appear before Parliamentary Committees such as the Justice 

Committee and the House of Lords Constitution Committee to provide evidence on judicial 

appointments.  

Judicial Diversity Forum (JDF) 

The Chairman of the JAC also chairs the JDF. The JDF brings together leaders from organisations 

from across the legal sector to identify and implement ways of improving judicial diversity.  It 

replaced the Judicial Diversity Taskforce in 2015 as the body responsible for coordinating efforts 

to encourage judicial diversity. The format of the JDF was revised in 2019.    

The members of the JDF are: 

• Chair of the Judicial Appointments Commission (Chair of the Forum) 

• Lord Chancellor (Ministry of Justice) 

• Lord Chief Justice (Judiciary) 

• Chair of The Bar Council 

• President of The Law Society 

• President of the Chartered Institute of Legal Executives 

• Chair of the Legal Services Board 

The Forum has agreed terms of reference and publishes an annual statement summarising the 

collective activity of the group alongside a combined statistical report. A JDF 

narrative accompanied the 2020 report, which was the first of its kind. 
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Executive Summary 
 

The purpose of this submission is to consider the judicial appointments system in 

Ireland and the proposed amendments to this system via the Judicial Appointments 

Commission Bill 2020. In particular, this submission focuses on the International 

standards for the appointment process, including the necessity of independence, 

transparency and objectivity, as well as the need to ensure diversity and 

representativeness.1 

 

International standards require that a judicial appointments process must protect and 

ensure the independence of the judiciary and uphold the separation of powers. 

Appointments should be made by a non-political body independent of the 

Government. This body should have substantial representation from the judiciary. 

Appointments must be based on merit, with objective criteria such as experience and 

legal qualifications as the core considerations. Ensuring diversity and representation 

in the judiciary should also form part of the decision-making process. Finally, the 

appointments process should be transparent and should inspire confidence in the rule 

of law. 

 
1 See ICCL Justice Matters, p.88 https://www.iccl.ie/archive/justice-matters-independence-accountability-and-the-
irish-judiciary-parts-1-and-2-july-2007-2/ 

https://www.iccl.ie/archive/justice-matters-independence-accountability-and-the-irish-judiciary-parts-1-and-2-july-2007-2/
https://www.iccl.ie/archive/justice-matters-independence-accountability-and-the-irish-judiciary-parts-1-and-2-july-2007-2/
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At present, the judicial appointments system in Ireland does not align with best practice 

as outlined by international instruments on the independence of the judiciary.2 First, 

there are two separate processes depending on whether the applicant is a current 

member of the judiciary. Existing judges need only “express an interest” in the relevant 

vacancy without formally going through an application process. Other candidates who 

are not current members of the judiciary must go through a formal vetting process 

through the Judicial Appointments Advisory Board, however, the Government need 

not follow the recommendations of the Board and can effectively exercise its discretion 

to appoint whomever it wishes. Finally, there are no requirements that diversity form 

part of the considerations of the Government in the appointment process. 

 

The proposed system under the Judicial Appointments Commission Bill 2020 is an 

improvement to the current process in that it (i) introduces a formalised, transparent 

system for all candidates who wish to apply for a judicial vacancy and (ii) introduces 

the requirement that diversity form part of the consideration of the Appointments 

Commission. However, the proposed system also has a number of weaknesses from 

an international best practice perspective. First, judicial members of the Commission 

should be elected by their judicial peers instead of particular judges automatically 

being allocated a place on the Commission. Second, the proposal for a separate three-

person committee to decide on the appointment of the Chief Justice and Presidents of 

the High Court and Court of Appeal is problematic as it does not meet the requirements 

laid out by international standards. Third, the number of recommendations of 

candidates that the Commission must make to the Government is too high as it 

provides overly broad discretion to government. Fifth, the knowledge requirements of 

applicants for positions within the District Court and Circuit Court are inadequate. 

 

 

 
 

 
2 Such as the Universal Charter of the Judge, UN Basic Principles on the Independence of the Judiciary, 
Recommendation No. R (94) 12 of the Committee of Ministers to Member States on the Independence, 
Efficiency and Role of Judges adopted by the Committee of Ministers on 13 October 1994 at the 518th meeting 
of the Ministers’ Deputies and the European Charter on the Statute for Judges. 
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Summary of ICCL Recommendations 
1) The voting Judicial Membership of the Commission should be maintained as half 

the Commission. 

2) The nominees of the Judicial Council should be selected by way of a vote by the 

Council and should include representatives from both the barrister and solicitor 

profession. 

3) The representative on the Commission who is a member of the Court in which the 

vacancy arises should be elected by her or his fellow judges rather than 

automatically falling to the President of the Court.  

4) The number of candidates sent forward by the Commission should be reduced to 

3 recommendations for one vacancy, 5 recommendations for two vacancies and 

8 recommendations for three vacancies, to reduce governmental discretion in the 

choice of candidate. 

5) Recommendations from the Commission on the appointment should be ranked 

and reasons should be given to the Commission if the Government chooses to 

diverge from these recommendations. 

6) All judges, including the Chief Justice and the Presidents of all Courts, should be 

appointed by the same body and procedure as other judicial appointments. There 

should not be a separate appointments process for the Chief Justice and 

Presidents of the High Court and Court of Appeal. 

7) All appointments should take into account the fundamental importance of ensuring 

diversity and appropriate representation in the judiciary.  

8) The knowledge requirements proposed for judges of the Superior Courts should 

also be required of judges of the District and Circuit Court. 

 
 
 
Background – the appointment of judges in Ireland 

1.  The appointment of judges in Ireland is governed by Article 35.1 of the Constitution 

which provides; “[t]he judges of the Supreme Court, the Court of Appeal, the High 

Court and all other Courts established in pursuance of Article 34 hereof shall be 

appointed by President.” Although the formal appointment of the judiciary is vested 

in the President, the power to appoint is contingent on governmental 
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recommendation. Article 13.9 states that the President can only exercise the power 

to appoint “on the advice of the Government.”  

 

2. In effect, the appointment of the judiciary is controlled by the Government, with the 

Presidential seal of approval amounting to a formality3. It should be noted that there 

are no parameters set down within the Constitution as to the process which should 

be followed by the Government for judicial appointments. The process is therefore 

highly discretionary, with the decision-making power resting solely with the 

Government. 

The process of appointment 

3. There are two procedures for appointment dependent on whether the applicant is 

currently a member of the judiciary. For existing judges, the process is an informal 

“expression of interest” which is made directly to the Minister for Justice via the 

Attorney General’s office.   

 

4. For applicants who are not already members of the judiciary, an application must 

be made to the Judicial Appointments Advisory Board (“JAAB”). A form must be 

completed and submitted to JAAB which provides information relating to the 

applicant’s suitability for judicial office. This includes details in relation to the 

applicant’s education, professional qualifications, experience and character. The 

JAAB can only recommend persons who comply with the relevant qualifications set 

out in the Courts (Supplemental Provisions) Act, 1961, as amended by the Courts 

and Court Officers Act, 2002. The JAAB must also be satisfied that the candidate: 

• has displayed in his/her practice as a barrister or solicitor, as the case may 

be, a degree of competence and a degree of probity appropriate to and 

consistent with the appointment concerned; 

• is suitable on grounds of character and temperament; 

• is otherwise suitable;  

• complies with the requirements of Section 19 of the 1995 Act; and  

 
3 This was considered in State (Walshe) v Murphy [1981] IR 275 wherein the Supreme Court stated at 283 that 
there are “a very great number of powers and functions which [the President] performs on the advice of the 
Government, without any discretion on his [or her] part. In respect of these matters, apparently, he [or she] can not 
refuse to accede to that advice within the Constitution. Whilst, therefore, such acts require his [or her] intervention 
for their effectiveness in law, in fact they are the decision and act of the Executive.” 
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• has furnished a Tax Clearance Certificate from the last 18 months or has 

made a Statutory Declaration that their tax affairs are in order, pursuant to 

section 22(1) of the Standards in Public Office Act, 2001 as amended by 

Section 53 of the Civil Law (Miscellaneous Provisions Act), 2008. 

 

5. Candidates must also furnish two references which are sent directly by referees to 

the Secretary. 

 

6. The JAAB process includes the following steps: 

• The Minister requests recommendations from the Chairperson of the JAAB; 

• The Chairperson informs the JAAB Secretary who puts in place the relevant 

procedures to hold a Board meeting; 

• The Secretary may place advertisements in the national newspapers, 

notifications on JAAB.ie, the Legal Diary and the website of the Law Society 

and Bar Council seeking applications; 

• A date is agreed with all members of the JAAB for a meeting; 

• In advance of the meeting the Secretary issues copies of all applications held 

on file for that particular judicial office to each Board member.  The Board then 

meet to consider these applications and decide which applicants to recommend 

to the Minister; 

• Following this meeting the Secretary corresponds with the Bar Council of 

Ireland and the Law Society of Ireland requesting verification that those whom 

the Board propose to recommend are in good standing and are a Practising 

Solicitor/Barrister who satisfy the requirements of the relevant legislation; 

• On receipt of a response from the Bar Council and the Law Society, the 

Chairperson informs the Minister who applied for the vacancy/vacancies and 

encloses a list of the JAAB’s recommendations; 

• The Board forwards a list of seven suitable candidates to the Government, 

without any ranking as to suitability. The Government is not obliged to appoint 

from this list; 

• Section 16 (8) of the Courts and Court Officers Act 1995 provides that notice of 

appointments under the procedure envisaged by the Act must be published in 

the Iris Oifigiúil, the Official Gazette, and the notice must include a statement, 
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if that is the case, that the name of the person was recommended by the Board 

to the Minister. However, the names of applicants to the Board who are not 

selected by the Government for judicial appointment will not be disclosed. 

Section 20 of the Act of 1995 provides that the proceedings of the Board and 

all communications to it are confidential and shall not be disclosed except for 

the purposes of the Act. 

 

7. It should be noted that the Government has the power to recommend a person for 

appointment to the President without first consulting with the Judicial Appointments 

Advisory Board. The recommendation made by the JAAB is simply whether the 

applicant meets the criteria to be appointed as a judge. It is not for the JAAB to rank 

their suitability and it is the Government’s decision as to who is appointed. 

 

8. Once the Minister for Justice receives both the expressions of interest from sitting 

judges and the recommendations from the JAAB, she will consider the candidates 

and discuss a recommendation with the Taoiseach and the heads of the parties in 

Government. Formally, it is a decision of government and in practice, the decision-

making process rests with the Minister for Justice, the Taoiseach and the Attorney 

General.4 

Constitutional and legislative criteria for appointment 

9. At present, the minimum qualifications for the appointment of judges vary according 

to the Court to which a person seeks to be appointed. The qualifications for the 

Superior Courts (the High Court, Court of Appeal and Supreme Court) are set out 

in section 5 of the Courts (Supplemental Provisions) Act 1961, as amended by 

section 4 of the Courts and Court Officers Act 2002, and section 11 of the Court of 

Appeal Act 2014. It provides that: 

“ a person shall be qualified for appointment as a judge of the Supreme Court 

or the Court of Appeal or the High Court if the person is for the time being a 

 
4 Carroll McNeill, ‘The Politics of Judicial Selection in Ireland’ (Four Courts Press, 2016), 136. See also Coakley 
& Gallagher, Politics in the Republic of Ireland, 3rd Edition (Routledge, London, 2004). This practiec was also 
recently confirmed by Minister for Justice , Helen McEntee, during the course of a Dáil Debate on the 
appointment of Mr Seamus Woulfe to the Supreme Court. See Dáil Debate, Judicial Appointments Process: 
Statements, Thursday, 26 Nov 2020 at https://www.oireachtas.ie/en/debates/debate/dail/2020-11-
26/32/?highlight%5B0%5D=s%C3%83%C2%A9amus&highlight%5B1%5D=woulfe  

https://www.oireachtas.ie/en/debates/debate/dail/2020-11-26/32/?highlight%5B0%5D=s%C3%83%C2%A9amus&highlight%5B1%5D=woulfe
https://www.oireachtas.ie/en/debates/debate/dail/2020-11-26/32/?highlight%5B0%5D=s%C3%83%C2%A9amus&highlight%5B1%5D=woulfe
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practising barrister or practising solicitor of not less than 12 years standing who 

has practised as a barrister or a solicitor for a continuous period of not less than 

two years immediately before such appointment.” 

10. In addition, any person who was at any time during the period of two years 

immediately before the appointment concerned: 

• a judge of the Court of Justice of the European Communities; 

• a judge of the Court of First Instance attached to that Court; 

• an Advocate-General of the Court of Justice of the European Communities; 

• a judge of the European Court of Human Rights; 

• a judge of the International Court of Justice; 

• a judge of the International Criminal Court; 

• a judge of an international tribunal within the meaning of section 2 of the 

International War Crimes Tribunal’s Act, 1998 

and was a practising barrister or solicitor before appointment - as any of the above 

officers - is also qualified for appointment. A judge of the Circuit Court who has 

served for at least two years is also qualified for appointment.  

11. The minimum qualifications to be appointed to the District Court and Circuit Court 

are set out in section 17(2) of the Courts (Supplemental Provisions) Act 1961 as 

amended by section 30 of the Courts and Court Officers Act 1995 and section 188 

of the Personal Insolvency Act 2012. This provides that the following are qualified 

for appointment as a judge of the Circuit Court: 

a) a person who is for the time being a county registrar, having held such office 

for not less than 2 years continuously, and 

b) (i) a person who is for the time being a practising barrister or a practising 

solicitor of not less than 10 years standing, and 

(ii) a judge of the District Court. 

12. Section 29 (2) of the Courts (Supplemental Provisions) Act 1961 provides that a 

person who is for the time being a practising barrister or solicitor of not less than 10 

years standing is qualified for appointment as a judge of the District Court. 
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The Judicial Appointments Advisory Board 

13. Section 13 of the Courts and Court Officers Act 1995 provides for the appointment 

of a Judicial Appointments Advisory Board for the purposes of “identifying persons 

and informing the Government of the suitability of those persons for appointment to 

judicial office.” The Board consists of the following 10 persons: 

• The Chief Justice; 

• The Presidents of the High Court, Court of Appeal, Circuit Court and District 

Court; 

• The Attorney General; 

• A practising barrister (at present Maura McNally SC, chair of the Bar Council); 

• A practising solicitor (at present John Shaw, nominated by the Law Society); 

• Three persons identified as suitable by the Minister for Justice. 

 

The Judicial Appointments Commission Bill 2017 

14. In 2017, the Judicial Appointments Commission Bill 2017 was put before the Dáil. 

It sought to significantly alter the manner in which are judges appointed by creating 

a Judicial Appointments Commission which was composed of the Chief Justice, the 

Presidents of the Court of Appeal and the High Court, the Attorney General, a 

nominated barrister, a nominated solicitor, six lay people and a lay Chair. This Bill 

lapsed with the dissolution of the last Government in January 2020. 

 

 The Judicial Appointments Commission Bill 2020 

15. The new Minister for Justice, Helen McEntee, was given cabinet approval to draft a 

Judicial Appointments Commission Bill in 2020. The Bill will provide for the 

establishment of a new commission to replace the Judicial Appointments Advisory 

Board. The General Scheme for the Bill was published on 15th December 2020.  

The Judicial Appointments Commission will develop upgraded procedures and 

requirements for judicial office selection. The Commission will develop upgraded 

procedures and requirements for judicial office selection through a Procedures 
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Committee; it will prepare and publish statements setting out selection procedures 

and (judicial) skills and attributes having regard to several criteria (including such 

matters as diversity etc.). It is proposed that the Procedures Committee will be 

chaired by the Chief Justice, or a Judicial Council nominee. (Head 19). The draft 

reforms, including provisions relating to the composition of the Commission, will be 

published subject to Government approval.  

 

16. The General Scheme of the Judicial Appointments Commission Bill provides for the 

establishment of a Judicial Appointments Commission of 9 members to replace the 

Judicial Appointments Advisory Board (JAAB).  The Commission will be chaired by 

the Chief Justice rather than the Lay Chair model provided for in the 2017 Bill, and 

will have a substantial (4 out of 9) lay membership. 

   

17.  The membership of the Commission (Head 9) will be; 

• Chief Justice, as Chair; 

• Two nominees of the Judicial Council, one having been a practising solicitor 

and one having been a practising barrister; 

• The president of the court in respect of which the Commission is to recommend 

persons for appointment; 

• Four lay members, three of which are to be selected by open competition by 

the Public Appointments Service (PAS), and one of which will be nominated by 

the Irish Human Rights and Equality Commission; and 

• The Attorney General, in an ex-officio non-voting capacity. 

 

18. The Scheme provides that PAS may initiate the process of recruitment of the lay 

members in the period prior to the commencement of the relevant section. (Head 

10). 

 

19.  The Scheme ensures that all applications, including from serving judges seeking 

promotion, must be made in writing to the Commission (Heads 42 and 43). Under 

the Scheme, the Commission will assess and deal with applications from serving 

judges and develop appropriate procedures for their assessment.   
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20. The Minister will receive 5 unranked recommendations for each vacancy; 8 

recommendations in instances where there are two vacancies; and 11 

recommendations where there are three vacancies. The Minister will also receive 

the names of all persons who applied. (Heads 44 & 45) 

 

21. The Scheme provides for a Senior Judicial Appointments Advisory Committee 

(Head 48). This Committee will be composed of the Chief Justice, 1 lay member 

and the Attorney General and will recommend persons for appointment to the 

positions of Chief Justice, President of the Court of Appeal and President of the 

High Court.  The Scheme provides for the Chief Justice to be substituted in 

instances where the vacancy concerned is that of the Chief Justice. Any decision 

of this committee must be unanimous. Appointments as President of the Circuit 

Court and President of the District Court will be filled through the Commission 

recommendation process, as with all other posts. 

 

22. Provision is also made for a dedicated support office headed by a Director and a 

small number of support staff. A new Commission is a significant organisational 

development and its remit will be significantly expanded compared to the 

JAAB. The Scheme also provides for the appointment of an interim Director by the 

Minister in order to facilitate early establishment of the Commission (Heads 33, 34, 

35 and 36).  

 

23. This submission will now go on to consider the key principles that should guide the 

considerations of the legislature when reforming the judicial appointments process 

and will analyse the proposals contained within the Scheme from a human rights 

perspective. 

 

Independence of the judiciary and International Human Rights Standards 

24. The independence of the judiciary is a core element of any democracy and is 

essential in upholding the rule of law. Importantly, the right to a fair trial as 

guaranteed by Article 38.1 of the Irish Constitution, Article 6 of the ECHR, Article 

47 of the Charter of Fundamental Rights and Article 14(1) of the International 
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Covenant on Civil and Political Rights is contingent on trials being conducted by an 

independent and impartial judiciary.  

 

25. The UN Basic Principles on the Independence of the Judiciary states “The 

independence of the judiciary shall be guaranteed by the State and enshrined in 

the Constitution or the law of the country. It is the duty of all governmental and other 

institutions to respect and observe the independence of the judiciary.”5 Similarly, 

the separation of powers, as guaranteed by the Irish Constitution, has been found 

to be an essential component of an independent tribunal for the purposes of Article 

6 of the ECHR.6 It has been described by the International Commission of Jurists 

as being “a necessary condition for the fair administration of justice as well as 

intrinsic to the rule of law.”7 

 

26. The manner in which judges are appointed and promoted is inextricably linked to 

the independence of the judiciary. The UN Human Rights Committee has observed 

that the absence of an independent process of appointment for the judiciary limits 

their ability to perform their functions independently.8 Similarly, the ECtHR has 

found that the process by which judges are appointed is a relevant consideration 

when assessing both the actual independence of the judiciary and the appearance 

of their independence.9 

 

27. It is clear from the above analysis that (i) independence of the judiciary is essential 

to the protection of the rule of law, (ii) the separation of powers is an essential 

component of this independence and (iii) the process of appointment and promotion 

of the judicial necessarily impacts on this independence, both in terms of actual 

independence and the appearance of independence. These principles should be to 

 
5 Adopted by the Seventh United Nations Congress on the Prevention of Crime and the Treatment of Offenders 
held at Milan from 26 August to 6 September 1985 and endorsed by General Assembly resolutions 40/32 of 29 
November 1985 and 40/146 of 13 December 1985. 
6 See Chevrol v. France, ECtHR judgment of 13 February 2003, Series 2003-III [76]. 
7 International Principles on the Independence and Accountability of Judges, Lawyers and Prosecutors – 
International Commission of Jurists, 2007, 20. 
8 Concluding Observations of the Human Rights Committee on the Congo, UN document CCPR/C/79/Add.118, 
[14]. 
9 Incal v Turkey (2000) 29 EHRR 449 [65]. 
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the fore when consideration is given to the reform of the judicial appointments 

process. 

28. Although there are a wealth of conventions, treaties and cases which outline 

important considerations in judicial appointments, there is no one standard process 

for these appointments which must be implemented to meet the requirements of 

independence and impartiality of the judiciary. Instead, there are some general 

principles derived from these sources which should guide the drafters of the new 

appointment process. 

 

29. Principle 10 of the UN Basic Principles on the Independence of the Judiciary states: 

“Persons selected for judicial office shall be individuals of integrity and ability with 

appropriate training or qualifications in law. Any method of judicial selection shall 

safeguard against judicial appointments for improper motives.” Principle 9 of the 

Universal Charter of the Judge states: “The selection and each appointment of a 

judge must be carried out according to objective and transparent criteria based on 

proper professional qualification.”10 

 

30. The Council of Europe has recommended that “All decisions concerning the 

professional career of judges should be based on objective criteria, and the 

selection and career of judges should be based on merit, having regard to 

qualifications, integrity, ability and efficiency.”11 The use of the term “career” here 

should be noted and will be considered further below. 

 

31. The International Commission of Jurists have commented that without a clear and 

objective process of appointment for the judiciary, the judiciary “runs the risk of not 

complying with its core function: imparting justice independently and impartially. 

Therefore, clear selection criteria based on merit are an essential guarantee of 

independence.”12 

 

 
10 The Universal Charter of the Judge was approved by the International Association of Judges on 17 November 
1999. 
11 Recommendation No. R (94) 12 of the Committee of Ministers to Member States on the Independence, 
Efficiency and Role of Judges adopted by the Committee of Ministers on 13 October 1994 at the 518th meeting 
of the Ministers’ Deputies. 
12 International Principles on the Independence and Accountability of Judges, Lawyers and Prosecutors – 
International Commission of Jurists, 2007, 41. 
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32. Judges should be appointed on the basis of objective criteria which are transparent 

and meritorious in nature. There is also authority for the proposition that 

appointments should be made independent of the government. The UN Human 

Rights Committee has observed that judges should be nominated for appointment 

on the basis of their competence and not on the basis of their political affiliations.13 

Further, the Council of Europe has recommended that “[the] authority taking the 

decision on the selection and career of judges should be independent of the 

government and the administration.”14 The use of the term “career” is again noted. 

 

33. Guidance on the actual mechanism of appointment can be found in a variety of 

doctrines, such as principle 1.3 of the European Charter on the Statute for Judges 

which states: “In respect of every decision affecting the selection, recruitment, 

appointment, career progress or termination of office of a judge, the statute 

envisages the intervention of an authority independent of the executive and 

legislative powers within which at least one half of those who sit are judges elected 

by their peers following methods guaranteeing the widest representation of the 

judiciary.” 

 

34. The Council of Europe have also supported a process of appointment by an 

independent body with judicial representation and have recommended that “In order 

to safeguard its independence, rules should ensure that, for instance, its members 

are selected by the judiciary and that the authority decides itself on its procedural 

rules.”15 The recommendation goes on to say that “where the constitutional or legal 

provisions and traditions allow judges to be appointed by the government, there 

should be guarantees to ensure that the procedures to appoint judges are 

transparent and independent in practice and that the decisions will not be influenced 

by any reasons other than those related to the objective criteria mentioned above.”16 

 

 
13 Concluding Observations of the Human Rights Committee on Bolivia, UN document CCPR/C/79/Add.74 [34]. 
14 Recommendation No. R (94) 12 of the Committee of Ministers to Member States on the Independence, 
Efficiency and Role of Judges adopted by the Committee of Ministers on 13 October 1994 at the 518th meeting 
of the Ministers’ Deputies, principle 1.2. 
15 Recommendation No. R (94) 12 of the Committee of Ministers to Member States on the Independence, 
Efficiency and Role of Judges adopted by the Committee of Ministers on 13 October 1994 at the 518th meeting 
of the Ministers’ Deputies, principle 1.2. 
16 Ibid. 
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35. Article 9 of the Universal Charter of the Judge also states that judicial selection 

“should be carried out by an independent body, that include substantial judicial 

representation”.17 

 

36. A final matter for consideration when implementing a new process for appointments 

in the Irish system is the process for “promotion” or elevation. Particularly in Ireland, 

research shows that a high number of vacancies in the Superior Courts are filled by 

way of elevation of existing member of the judiciary.18 At present, the system of 

elevation in Ireland is entirely lacking in transparency with the informal “expressions 

of interest” procedure lacking any independent scrutiny.  

 

37. The same principles which relate to appointment apply equally to elevation or 

promotion of existing judges. As noted above, in a number of the treaties governing 

judicial appointments reference is made to the “career” or promotion of the judiciary. 

Further, when discussing the necessity for the application of objective criteria in the 

appointment process for judges, the International Commission of Jurists goes on to 

comment that “[as] the appointment of a judge is part of his or her career, this 

recommendation refers to both a judge’s initial entry into the judicial career as well 

as to any subsequent promotion.”19 Further, principle 13 of the UN Basic Principles 

states “Promotion of judges, wherever such a system exists, should be based on 

objective factors, in particular ability, integrity and experience.”20 

 

Summary of Key Principles in Appointment Processes 

38. The key principles stemming from international standards to be considered when 

considering the process of appointment of the judiciary can be summarised as 

follows: 

• The appointment process should be transparent; 

 
17 Ibid. 
18 For instance, in Carroll McNeill’s text she outlines that between 2002 and 2014 26% of High Court vacancies 
and a staggering 91% of Supreme Court vacancies were filled by way of elevation of existing members of the 
judiciary. Ibid, 100. 
19 International Principles on the Independence and Accountability of Judges, Lawyers and Prosecutors – 
International Commission of Jurists, 2007, 42. 
20 Ibid. 
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• Objective criteria should be applied and applicants should be assessed on 

the basis of merit with emphasis on their legal ability, integrity and 

qualifications; 

• Political affiliations should not have a bearing on applications for 

appointment; 

• The appointment process should be separate from the government; 

• The appointment process should be conducted by an independent body with 

substantial representation from the judiciary; 

• The judicial representatives who form part of this independent body should 

be elected by their peers.  

 

 Applying international standards to the proposed Judicial Appointments 
Commission Scheme 

39. The Scheme proposes a move towards a more transparent and formalised process 

of appointment for the Irish judiciary. The introduction of formalised procedures and 

objective criteria are in line with international standards. This is met in particular by 

the establishment of a Procedures Committee to prepare and publish selection 

procedures, requisite skills and other criteria to be considered for appointment, 

including consideration of diversity and representation. The inclusion of sitting 

judges in a formalised process of appointment is also welcomed and aligns with the 

best practice procedures outlined in many of the international instruments. 

 

40. Despite this, there are a number of proposals within the Scheme which are a cause 

for concern and fail to meet best practice as outlined above. 

 

(i) Judicial members of the Commission 

41. The Scheme proposes the introduction of a body known as the Judicial 

Appointments Commission, which will be responsible for making recommendations 

to the government to fill judicial vacancies. The proposed 9-person membership of 

the Commission is to include the Chief Justice as Chair, two nominees of the 

Judicial Council (one former barrister and one former solicitor), the President of the 

Court in which the vacancy arises, four lay members selected by the Public 

Appointments Service and the Attorney General in a non-voting capacity. 
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42. Although there are representatives from the judiciary, these representatives 

constitute the Chief Justice, two members of the Judicial Council and the President 

of the relevant court. Best practice by international standards requires that the 

judiciary involved in the appointment process be selected by their peers. It is not 

clear how the two members who are drawn from the Judicial Council will be 

selected.  

 

43. International standards also suggest that there should be ‘substantial 

representation’ from the judiciary with the European Charter on the Statute for 

Judges stating that within the independent body responsible for the appointment of 

judges “at least one half of those who sit are judges elected by their peers following 

methods guaranteeing the widest representation of the judiciary.”21 

 

Recommendation 
44. ICCL recommends that the judicial members of the Commission should constitute 

“at least one half” of members of the Judicial Appointments Commission, in line with 

the European Charter on the Statute of Judges.  We note that the current proposal 

is that the judicial members would constitute one half of the voting members of the 

Commission.  

45. ICCL recommends that all judicial members of the Commission should be chosen 

through election by their peers, as recommended by the European Charter on the 

Statute of Judges and other instruments. 22  In particular, we recommend that 

instead of the President of each Court automatically forming part of the appointment 

process, each Court should vote as to which member of their Court represents that 

Court during the appointment process.  

 

(i) The composition of the Senior Judicial Appointments Advisory 
Committee 

 
21 Principle 1.3 
22 See article 9 of the Universal Charter of the Judge and Recommendation No. R (94) 12 of the Committee 
of Ministers to Member States on the Independence, Efficiency and Role of Judges adopted by the Committee 
of Ministers on 13 October 1994 at the 518th meeting of the Ministers’ Deputies, principle 1.2.. 
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46. The Scheme in its current form creates a separate committee for the appointment 

of the Chief Justice and the Presidents of the Court of Appeal and the High Court. 

This separate committee is only composed of three members, those being the 

Attorney General, the Chief Justice and one lay member. This is not in line with 

international standards on judicial appointments, as outlined above. We make two 

recommendations in respect of this separate scheme of appointment.  

 

47. First, the purpose of the new appointment process should be to create an 

independent appointment system based on objective meritorious criteria such as 

experience and legal qualifications. In order for the system to operate independently 

it must be non-political. The role of Attorney General is inevitably a political one. 

Allowing the Attorney General to have a third of the voting power on the most 

important appointments in the Courts system interferes with the separation of the 

appointments system from the political system, thereby risking the separation of 

powers and the independence of the judiciary. 

 

48. Second, there is no clear reasoning underpinning the proposal to have a separate 

committee for these three senior appointments. Judicial appointment systems 

should be independent and should inspire confidence in the rule of law and the legal 

system as a whole; this is most important for the three most senior roles within this 

system. The proposal to differentiate these appointments from other judicial 

vacancies gives the appearance of a lack of independence with regard to these 

appointments. As discussed in a previous section of this submission, the 

importance of independence in the appointment of the judiciary extends not just to 

actual independence but also to the appearance of independence.  

 

Recommendation 

49. ICCL recommends that the appointment of all members of the judiciary should 

follow the same transparent, objective appointment process.  

 

(ii) Number of recommendations and reasons from the JAC 
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50. The Scheme in its current form requires that the Commission send forward 5 

unranked recommendations for each vacancy, with 8 recommendations in 

instances where there are two vacancies and 11 recommendations where there are 

three vacancies. It is recommended that this number be reduced so as to reduce 

the level of the discretion afforded to the Government when making appointments. 

It is clear from previous discussion in this submission that the best practice for an 

independent appointment system is to have an independent body assess 

candidates on the basis of objective criteria in a transparent manner.  

 

51. The benefits of the Commission carrying out such a system of assessment are 

detrimentally impacted in circumstances where such a high level of discretion is 

afforded to the Government to make the final decision on appointment. It is 

recommended that the number of candidates sent forward by the Commission be 

reduced from 5 to 3 for one vacancy, from 8 to 5 for two vacancies and from 11 to 

8 for three vacancies. This will limit the degree of political influence that can be 

exercised in making judicial appointments.  

 

52. These recommendations should also be ranked for the purposes of transparency. 

Where the Government chooses to appoint a candidate who is not the most highly 

ranked candidate recommended by the Commission, the Government, specifically 

the Minister for Justice, should be required to communicate written reasons to the 

Commission outlining the rationale behind the decision to diverge from the 

recommendations of the Commission. This will ensure transparency, accountability 

and also assist in ensuring that independence remains a key principle in the 

appointments system.  

 

Recommendation 

53. ICCL recommends that the number of candidates sent forward by the Commission 

be reduced from 5 to 3 for one vacancy, from 8 to 5 for two vacancies and from 11 

to 8 for three vacancies. 
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(iii) Qualifications of the Circuit and District Court judiciary 

54. Head 40(3) of the Scheme states: 

“(3) In the case of an appointment to the office of ordinary judge of the Supreme 

Court, the Court of Appeal or High Court, the Commission shall not recommend 

the name of a person to the Minister unless, in the opinion of the Commission 

the person has— i. an appropriate knowledge of the decisions, and ii. an 

appropriate knowledge and appropriate experience of the practice and 

procedure, of the Supreme Court, the Court of Appeal and the High Court.” 

 

55. In effect, Judges applying to vacancies in the High Court, Court of Appeal and 

Supreme Court must have demonstrable knowledge of the procedures of these 

courts. There is no similar requirement for the appointment of judges to the District 

Court and Circuit Court. In the most recent Courts Services report23, statistics for 

year end 2019 compared the number of incoming cases in each of the Courts: 

 

These statistics show that users of the Courts system are almost 400 times more 

likely to use the District Court than the Supreme Court.  

 

56. In Carroll McNeill’s text on Politics on Judicial Selection, she states that political 

appointments are most common in the District Court.24 

 

Recommendation 

 

57. The ICCL recommends that the judges of the District and Circuit courts are as 

important as the judges of the Superior Courts and the disparity in requirements for 

the appointment of members to these courts is not justified. Knowledge of the 

 
23 Courts Service Annual Report 2019, https://www.courts.ie/acc/alfresco/9bd89c8a-3187-44c3-a2e9-
ff0855e69cb5/CourtsServiceAnnualReport2019.pdf/pdf 
24 Ibid, 138 – 140. 

District Court Circuit Court High Court Court of Appeal Supreme Court 
144,485 50,723 36,701 685 364 
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procedure of the Court to which the applicant seeks to be appointed should be a 

basic requirement and will instil confidence in the public as to the competence of 

the judiciary in the Courts which most frequently interact with members of the public. 

Ensuring the same focus on merit is applied to the District and Circuit courts will 

also ensure these appointments are not influenced by extraneous factors, such as 

political affiliation. It is recommended that the appropriate knowledge requirement 

set out in Head 40(3) of the Scheme apply equally to applicants to posts in the 

District and Circuit Court. 

Summary of ICCL Recommendations 
 

1) The voting Judicial Membership of the Commission should be maintained as half 

the Commission. 

2) The nominees of the Judicial Council should be selected by way of a vote by the 

Council and should include representatives from both the barrister and solicitor 

profession. 

3) The representative on the Commission who is a member of the Court in which the 

vacancy arises should be elected by her or his fellow judges rather than 

automatically falling to the President of the Court.  

4) The number of candidates sent forward by the Commission should be reduced to 

3 recommendations for one vacancy, 5 recommendations for two vacancies and 

8 recommendations for three vacancies, to reduce governmental discretion in the 

choice of candidate. 

5) Recommendations from the Commission on the appointment should be ranked 

and reasons should be given to the Commission if the Government chooses to 

diverge from these recommendations. 

6) All judges, including the Chief Justice and the Presidents of all Courts, should be 

appointed by the same body and procedure as other judicial appointments. There 

should not be a separate appointments process for the Chief Justice and 

Presidents of the High Court and Court of Appeal. 

7) All appointments should take into account the fundamental importance of ensuring 

diversity and appropriate representation in the judiciary.  

8) The knowledge requirements proposed for judges of the Superior Courts should 

also be required of judges of the District and Circuit Court. 
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