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Bronagh O Hanlon, retired judge of the High Court 

Opening statement: 

I practised as a barrister from 1989 until 2014, when I was appointed to the High Court as a 
Judge of that Court.  Prior to that appointment, I had spent seven years working as a Senior 
Counsel and, in that capacity, I began to receive quite a few queries from instructing 
solicitors on the topic of surrogacy.  At that time, advices were sought by people interested in 
travelling abroad to engage in surrogacy, given that there was no legislative framework or 
system in this jurisdiction to facilitate same. 

 
As a result of these queries, I embarked on a comparative study looking at countries which 
were involved in surrogacy procedures.  Regulations varied from country to country and 
indeed, from state to state in the United States of America.   
 
Ireland is a party to the European Convention on Human Rights. This places an obligation on 
Ireland to provide a scheme for legal recognition of family relationships, arising from 
international surrogacy arrangements. At the centre of the debate is the focus of the rights of 
the individual child. 
 
In Mennasson v France 65192/11 it was held that the best interests of the child were 
paramount, i.e. the individual child. The logic of this means that there ought to be a ‘best 
interests’ assessment. The effect of such an assessment would be to confirm whether or not it 
is in the child’s best interest if the intending parent is to be recognised. 
 
The United Nations and the European Court of Human Rights set out the minimum obligation 
towards the child and stress there is a lack of regulation causes a risk to children. Articles 7 
and 8 of the European Convention on Human Rights are offended by a risk of statelessness in 
certain cases. 
 
Dr Conor O’Mahony, in his comprehensive review of this area, makes a number of 
recommendations to this committee. 
 
I have considered this and concur with them. He recommends the amendment of the Child 
and Family Relationships act, 2015 to legislate in the best interests of the child as the matter 
of first and paramount importance. 
Dr O’Mahony advocates for streamlining domestic surrogacy arrangements and to encourage 
domestic arrangements where at all possible. This he suggests can be done by ensuring that a 
system is used to frontload orders prior to engaging on the surrogacy conception which would 
mean that a court application would be pre-conception. 
 
It is suggested that in that pre-conception order the surrogate would be relieved of parental 
responsibility on the birth of the child and the intending parents would have parental 
responsibility from birth. 
 
Dr O’Mahony concludes that the trend internationally is to regulate international surrogacy 
carefully rather than to adopt an outright ban on an international surrogacy. He argues that to 
regulate both domestic and international surrogacy has as its aim to give as much protection 
as possible for the rights of all concerned. 
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There has been much discussion as to whether the child must have a genetic link with one 
parent. Dr O’Mahony notes that no genetic link it is necessary in California (USA); Ontario, 
British Columbia (Canada); or Victoria (Australia). 
 
Having discussed this fully he concludes that on a ‘child’s rights analysis’, this favours 
allowing for the recognition of surrogacy arrangements in the absence of a genetic link to 
either intending parent. He argues that the right to recognition of a family relationship is not 
dependent on a genetic link in terms of biological, adoptive, foster, or extended family. 
 
It is recommended that there be an amendment of the Child and Family Relationships Act to 
recognise cases which occurred before the commencement of this Act and to legislate in 
favour of the best interests of the child as the first and paramount matter of importance. 
 
In terms of consulting the voice of the child in some cases, there is discussion as to when a 
child should be made aware of their genetic origins. The Australian model which is supported 
by the Irish Human Rights and Equality Commission agrees that if the child is sufficiently 
mature, they should be told at 14 years of age. Dr O’Mahony suggests the 12 years is an 
appropriate age. This in my view depends very much on the individual child. Advice would 
have to be taken as the child grows up to assess what is in the best interests of a particular 
child in that regard. 
 
It is suggested that the district court ought to be in a position to grant guardianship to the 
second parent. In a domestic surrogacy situation that should be done by way of pre-
authorisation giving parental responsibility from birth. In the case of an objection, time could 
be given and an application could then be made to the High Court to dispense with a 
surrogate consent to such a step, if necessary 
 
It is recommended that international surrogacy issues be dealt with in the High Court given 
that the intending parents bring into play nationality, citizenship, parental order rights in 
relation to the child. It is suggested that these orders be sought before the birth of the child by 
application to be fast-tracked in the High Court shortly after the due date of the child. 
Interestingly Dr O’Mahony suggests doing away with the child having to have a genetic link 
with one parent but recommends keeping that issue a condition regarding the recognition of 
international surrogacy arrangements to protect against trafficking . 
 
I am very appreciative of the contribution of Dr O’Mahony to this debate and to the work of 
the ombudsman for children Dr. Muldoon and to the work of MS Annette Hickey, solicitor, 
who will address you on the practice and procedural aspects of what is proposed in terms of 
streamlining the process. 
 
Over the years I have I have had a great interest in this area and would be happy to contribute 
in the future to the development of this work in any way I can. 
 
Thank you for your kind attention.  
 
Bronagh O’Hanlon  
9th June 2022 
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