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OPENING STATEMENT TO THE JOINT COMMITTEE ON 

INTERNATIONAL SURROGACY IN IRELAND 

 

 
 
REGULATION OF SURROGACY IN CANADA 
 
 
The debate surrounding legal and ethical issues of ART began more than half a decade ago 
in Canada, however we still have much to do and can learn from the current debate 
undergone in this beautiful country of yours. 
 
The Federal Government using it powers over general health enacted the Assisted Human 
Reproduction Act of Canada (AHRA or The Act). The government was concerned that its 
powers over health or POGG, may not have given it enough authority to include all the 
provisions it wanted in the AHRA.  It also feared that various provincial governments may 
not support all matters involving ART so did not want to relinquish authority to the 
provinces and territories.  In order to ensure its right to legislate in the area of ART, the 
government relied upon its powers to enact criminal laws, by adding a list of prohibited 
activities related to assisted human reproduction.  The penalties provided within the AHRA 
include fines up to $500,000 and up to ten years in prison or both.  
 
The AHRA also established an agency (the Assisted Human Reproduction Agency of 
Canada) to oversee and administer responsibility for activities under the Act.  The Agency 
was dismantled in 2012 after it came under fire for allegations of reckless spending and 
idleness. The authority to regulate the AHRA fell to Health Canada where it stays today.   
 
I understand from the proposed bill that some sort of agency similar to the one we had, will 
be created to oversee surrogacy matters and parentage applications.  In our experience, if it 
is not directly accountability to the Ministry of Health and is not staffed by those who 
understand the process and issues involved, it might become a huge financial burden on 
your government without any accomplishment to show for itself. 
 
Although the AHRA was enacted in 2004 it was not until 2016 that The Minister of Health 
announced, that regulations would be drafted regarding health and safety issues, expenses 
to be reimbursed to donors and surrogates and for enforcement of the AHRA and its 
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prohibited activities. The first draft was published in 2018 and all stakeholders were 
provided the opportunity to file submissions.  Within the following year, roundtable 
meetings were scheduled throughout the country with the policy drafters in attendance to 
hear the concerns of the Stakeholders.  I had the privilege of organizing and participating 
with several groups and coordinating submissions from those representing the LGBTQ 
community; fertility specialists; counsellors; consulting agencies and, fertility lawyers.   
 
The draft Regulations came with a discussion paper outlining the government’s intentions 
in which it was noted that without an amendment to section 12 itself, lost income post 
pregnancy was not allowed. Further, many other reasonable expenses incurred by 
surrogates were not listed in the first draft. Many argued that the Regulations, once 
published, would not allow for legal reimbursement of expenses not thought of as yet, and 
that changing the rules in the midst of a current journey was blatantly unfair to the parties. 
Of note as well, was that loss of income was only provided for in the AHRA during the 
pregnancy for a surrogate and donors were not provided with any loss of income.  
 
In response to the draft Regulations, an Ad Hoc Association of Canadian Family and 
Fertility Lawyers, to which I belonged, filed submissions to Health Canada during the 
consultation process.    As the leading fertility lawyers in the country, we recognized the 
importance of working collaboratively together and with the federal government to 
establish a process that protected the safety and health of donors and surrogates and made 
ART accessible to its primary users.  This is something that I highly recommend be 
established here.  Working collaboratively with the Ministry of Health here will ensure that 
all parties are protected and that transparency is maintained.  In turn the government will 
need to spend less knowing it has confidence in the stakeholders to do right. 
 
As well, the Association advised that government of our intention to create a working group 
that would establish industry standards.  Although we have not created a formal 
organization, those of us with a substantial fertility practice, do work collaboratively to 
better serve all parties using ART. 
 
The process for enacting the Regulations was quite slow but it was also thorough and 
inclusive. In my view, it is exemplifies how well government can act for the people. The 
collaborative model achieved a system that works for all.  It is clear to us, that Health Canada 
did not intend for the Regulations to be punitive and will provide flexibility and guidance. 
Unfortunately, it is the most burdensome for surrogates and donors who must collect and 
provide receipts for all expenses.  It is my hope that we can continue the work to improve 
the process for them and still maintain an altruistic model. 
 
There were other Regulations enacted at the same time. Attached to my written  submissions 
are the Consent Regulations and the Safety of Sperm and Ova Regulations. The Guidance 
Document also provided, evidences Health Canada’s view that the Regulations are to 
ensure safety and should not be punitive in nature.  Where clinics are found to be lacking 
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in compliance, assistance and guidance to improve technique will be offered so that full 
compliance can be achieved.   
 
I also wish to address the issue of embryo donation. as I noted the proposed legislation 
before the Committee at this time prohibits the donation of embryos to other families. 
 
The AHRA and Consent Regulations allow for the donation of embryos which donation 
would result in the creation of non-genetic offspring to the recipient.  The Federal 
Government therefore, permits the creation of intended families rather than genetic by this 
process as well as by providing citizenship to those non-genetically related offspring. 
 
It is important to note that there exists substantial research in Canada at accredited fertility 
laboratories sanctioned by Health Canada where many gametes, waste products and 
embryos are studied to improve techniques and teach.  There are options available to those 
participants to donate for these purposes knowing their biological matter will be destroyed 
but, they may also donate excess embryos should their value system be based upon the 
sense that embryos are a form of life to be preserved.   
 
I understand that your proposed legislation demands that there be a genetic connection to 
the offspring by at least one intended parent.  I raise for contemplation, the perhaps 
unforeseen consequence of not permitting embryo donation – which is, the destruction of 
the potential of life.   
 
It would be useful for your government to support clinical research as well to improve the 
techniques for domestic ART.  This would also help eliminate the need for international 
ART. 
 
Such is the current system of regulation in Canada.  What do I see as the future? While we 
understand that a pandemic is currently responsible for the lack of a promised review, we 
are concerned that no review was underway between 2019 and the start of Covid-19 in 2020.  
I along with many of my colleagues am still interested in creating a formal group much like 
the American S.E.E.D.S. organization, which is tasked at creating ethical industry standards 
for lawyers, agencies and counsellors.  I believe this would be an excellent goal for 
stakeholders in every country around the world in which fertility law and practice exist.  It 
would shoulder a great deal of responsibility for government and provide guidance and 
assurance to government that it need not over-regulate. 
 

THE PROCESS FOR ESTABLISHING PARENTAGE VIA SURROGACY 

 
Each province and territory developed legislation for vital statistics requiring the 
registration of all marriages, divorces, deaths and births.  The woman from whose body, a 
baby was extracted, was deemed the mother and, was required to register the birth.  
Initially, she was also required to name the father but as our society became enlightened to 
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the plight of those who conceived through rape, we allowed a mother to name no father on 
a birth registration form if she preferred. A mechanism however, had to be developed to 
enable those who wished to be declared as fathers in situations where a mother chose not 
to name the legitimate father of her child as well as in situations where the mother named a 
father who objected. Hence, the process of the Declaration of Parentage, was over time, 
enacted in various family law reform acts across each province and territory. These statutes 
provided in general that “any person with an interest in a child”, could apply to the court 
to be declared a parent or, declared ‘not a parent’.  These statutes are the basis of our current 
ability in surrogacy situations to seek an order of the court of competent jurisdiction in a 
province declaring that the intended parents are the sole parents of a child and the surrogate 
is not a parent. 
 
Naturally, as surrogacy developed, judges became concerned with the circumstances under 
which arrangements were entered and demanded solid evidence to support the intentions 
of the parties, as well as biological proof of genetic connections to the child.  The laws 
provided that judges could demand a DNA test and affidavit evidence became the normal 
method by which the arrangement and intentions of the parties could be properly conveyed.  
Over time, and with the popularity of surrogacy births in the country, the DNA requirement 
dwindled such that no court requires it anymore.  Evidence of the clinical aspects of the 
arrangement is routinely provided by a letter from the transfer physician at the fertility 
clinic. 
 
While most provinces do not require a genetic connection of at least one parent to the child, 
a few still do.  In addition, in response to the urgent need to permit foreign intended parents 
entry prior to the birth of their Canadian babies at the outset of Covid-19, the Federal 
Government amended the Immigration Act to state that intended parents are parents in 
advance of a birth via surrogacy and, no genetic connection is required to the child by any 
parent.  In combination with the Federal law and the fact that most provinces do not require 
it, there can be no justification in my opinion, for those provincial governments (Alberta and 
Nova Scotia) to mandate a genetic connection and I believe the constitutionality of the 
requirement is ripe for challenge. 
 
The Declaration of Parentage process referred to above is available in each province and 
territory.  It is costly and time consuming for the applicants and a burden on judicial 
resources.  Acknowledging that there was little need for judicial oversight in most surrogacy 
arrangements, British Columbia implemented an administrative process for the registration 
of surrogate births called, the Statutory Declaration.  Ontario implemented the 
administrative process several years ago and now Prince Edward Island has followed suit.  
The process includes a sworn declaration by the Surrogate, which provides her ‘consent’ to 
the registration of birth in the name/s of the intended parent/s only. It is my dream to see 
each province and territory follow suit as we value access to justice and the immediate 
recognition of parental rights. 
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In British Columbia, the Surrogate may sign her ‘consent’ immediately, while in Ontario, 
she must wait seven days to do so.  The legislation states however, that unless the surrogacy 
agreement states otherwise, the intended parents share parenting with the surrogate.  As all 
surrogacy agreements do state otherwise (ie.  the intended parents will receive custody and 
have all responsibility), the intended parents are deemed the parents in the eyes of the law 
immediately upon birth.  This negates the need for a pre-birth order. 
 
In fact the only province that provides for a pre-birth order, is Newfoundland, where the 
court will allow for interim custody based upon affidavit evidence and the surrogacy 
agreement.  The birth registration however, still names the surrogate as the mother and the 
ensuing Declaration of Parentage removes her as a parent.  
 
Any one born on Canadian land will automatically be a Canadian citizen for life.  The 
Immigration Act of Canada granted citizenship to all offspring of Canadians (who are citizens 
by birth here) born abroad if the Canadian parent was genetically related.   Under the 
Immigration Act, foreign family members may reunite with their Canadian children but 
parents were specifically excluded to prevent Canadians bringing their elderly and often ill 
older parents to Canada only to become a burden on society.  Instead, Canadian children 
could sponsor their parents allowing the Federal Government to inquire as to the parents’ 
ability to support themselves.  No one thought about this exclusion as it might apply to 
foreign parents of a Canadian newborn until the pandemic shut down airports in Canada 
and around the world.   
 
I immediately brought the crisis to the attention of the Ministries of Global Affairs and 
Immigration who in turn advised the Ministry of Transportation.  Within nine days, the 
Prime Minister signed emergency amendments to the Immigration Act which allowed for 
intended parents via surrogacy to be deemed ‘parents’ prior to the birth and allowed for the 
reunification of such parents with their newborn Canadian prior to birth. The significance 
of granting parental rights to intended parents that are not available to parents through 
natural childbirth, was not lost on those of us practicing fertility law in Canada and abroad.  
Every single foreign intended parent was able to apply to Immigration Canada for a special 
entry permit to be here approximately two months prior to the expected date of birth in 
order to account for both premature births and two-week quarantine periods.  In addition, 
Immigration Canada opened passport offices for one to one appointments with foreign 
parents to that they could obtain the newborn passport quickly and return home safely. 
Overnight, Canada became known around the world as a safe and secure place in which to 
engage in surrogacy.  No other government moved as quickly nor as well, to protect its 
newborn citizens.  
 
I was told that protecting the newborn Canadian was a priority for the government and that 
every possible avenue to achieve the reunification of child to parent was to be explored.  
Collaborating with international jurisdictions to allow for air travel was not easy but, it was 
done on behalf of the Canadian baby. Granting parentage rights to the unborn was also not 
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an easy task to achieve, as it required the careful consideration not to open the ‘Pandora’s 
Box’ with respect to the rights of the unborn.  By limiting those rights to parents of surrogacy 
arrangements only, the fear was alleviated.  Not a single foreign parent had to miss the birth 
of their baby.   
 
The Federal Government’s swift action to protect the surrogacy babies provided a loud and 
clear message to all.  Surrogacy is safe in Canada and very much legal.  All parents should 
feel secure that they will be given the rights for which they fought so hard to obtain.  It was 
not however, just foreign parents who were granted privileges.  Within a month of the 
amendments, the Minister of Immigration announced a full review of the Immigration Act 
had occurred and further amendments to archaic notions were to be made.  The Canadian 
law that required a genetic connection of the parent to grant citizenship to a child born 
abroad, was repealed with the Government announcing that parentage is not determined 
by genetics but rather, by intention.  It is my view, as stated above, that this amendment can 
be used to challenge the constitutionality of those few provinces that still require a genetic 
connection to be established before parentage rights are granted to the applicants in 
surrogacy situations.   
 
As mentioned above, the Immigration Act also allows for the Canadians who are at least 18 
years old, to sponsor their parents as immigrants to Canada.  This means that children born 
via surrogacy, if they return to Canada for work or school at 18, may sponsor their foreign 
parents to live here.  Why does Canada allow for this?  The answer is well known - 
immigration has historically been a financial windfall for Canada and the foundation of its 
existence. This attitude, which is adopted by almost all political parties and certainly by 
those in government since World War II, is almost an immovable value of the Canadian 
culture. Moreover, it is this value that permeates the government’s attitude toward 
surrogacy in general.  Babies are the future – they are the workers and taxpayers and policy 
makers of the future.  They will be protected whether their parents live in Canada or 
elsewhere and if foreign; their parents will also be welcome to live in Canada. 
 
It is my profound wish, to see all other governments protect their newborn citizens in the 
manner by which we do in Canada.  Honouring these children, means honouring their 
parents.  It is an exciting opportunity for the Irish Government and I hope it will also declare 
that these children should be given every legal right granted to a baby born in Ireland to its 
natural mother. 
 
I wish as well to see a mechanism where criminal sanctions are not attached to safe methods 
for family making.  Where government do not need to protect legislative authority over 
certain matters, they need not resort to the use of criminal law.   
 
Finally, private industry oversight should be the goal of all stakeholders around the world 
so that government oversight is minimal.  The market will ensure that agencies do not take 
advantage and protect the intended parents and surrogates.  Clinics will ensure safe 
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practices in order to achieve success rates that are well known and lawyers will work 
collaboratively to ensure their clients’ best interests are maintained. 
 
I wish this Honourable Committee the wisdom and compassion to know what is right; the 
strength and conviction to do what is right and; the courage and fortitude to see that what 
is right, is done.  
 


