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OPENING STATEMENT: Professor Conor O’Mahony, Special Rapporteur on Child Protection and 
School of Law, University College Cork 

Special Oireachtas Committee on International Surrogacy, 7 April 2022 

A Chairde, 

The Assisted Human Reproduction Bill 2022 provides Ireland with a long-overdue opportunity to fill a 
significant gap in our laws which has long been a cause of concern to international human rights 
bodies and to the Irish Supreme Court (among others). The absence of any legal framework 
regulating surrogacy has led to a considerable number of Irish families living in a legal twilight zone 
in which the right to family life and right to identity of their children is not recognised. This is 
contrary to the best interests of those children, and fails to observe the principle of non-
discrimination.  

In 2020, the Government requested that I examine the implications of donor-assisted human 
reproduction (DAHR) and surrogacy for the rights and best interests of children. My report was 
submitted in December 2020 and published in April 2021. It made 27 recommendations for 
legislative reform, drawing on Ireland’s obligations under international human rights law; an analysis 
of best practice in other jurisdictions; and a survey of recent academic literature on children’s rights 
in surrogacy. 

In its current form, the AHR Bill 2022 would implement just two of those 27 recommendations 
(namely, that domestic surrogacy be limited to altruistic surrogacy, and that legal advice be available 
to potential intending parents). If enacted without considerable amendment, the Bill will be contrary 
to children’s rights in the following ways: 

1. The Bill only addresses domestic surrogacy arrangements, and makes no provision 
whatsoever for a legal framework for addressing international surrogacy arrangements. 
Even if domestic surrogacy is regulated, there will always be families who will opt for 
international arrangements, whether due to the availability of surrogate mothers or other 
issues.  The approach proposed in the Bill amounts to keeping our head in the sand, and is 
contrary to children’s rights principles on five separate counts: 

a. it violates the principle of non-discrimination, as it treats children differently based 
on the circumstances of their birth; 

b. it fails to vindicate the right to family life of children born through international 
surrogacy arrangements by leaving them as legal strangers to one or both parents; 

c. it makes it much less likely that their right to identity will be vindicated, since no 
framework is in place to regulate the use of anonymous donors or the keeping of 
records; 

d. it will lead to delays for the child in accessing Irish citizenship, and potential 
Statelessness; and 

e. it fails to account for several recent judgments of the European Court of Human 
Rights in which States Parties have been required to enact a legal framework that 
allows for the possibility of legal recognition of family relationships arising from 
international surrogacy arrangements in which one of the parents has a genetic link 
to the child. 

My report recommends that for international surrogacy arrangements, legislation 
should make provision for the intending parents to apply to the High Court for 
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parentage and parental responsibility, as well as a grant of nationality and citizenship to 
the child, subject to satisfying a range of prescribed criteria. 

2. The Bill makes no provision for retrospective recognition of family relationships arising 
from domestic surrogacy arrangements which took place prior to the enactment of the Bill. 
Again, this violates the principle of non-discrimination, as it treats children differently based 
on the circumstances of their birth, and fails to vindicate the right to family life of such 
children. My report recommends that retrospective declarations of parentage in respect of 
children born through surrogacy arrangements should be provided for where a court has 
satisfied itself of a range of prescribed criteria. 

3. The Bill only allows children born following surrogacy arrangements to access identifying 
information regarding surrogates or donors from the age of 16. The right to identity is a 
right of all children; it does not crystallise at a particular age. Moreover, extensive research 
shows that it is far better for children to be aware of their identity from a young age rather 
than to grow up with one sense of identity, only to later learn that this was not accurate. 
Young children normally exercise their rights through their parents, and gain independent 
rights as they mature. Accordingly, my report recommends that identifying information 
should be accessible to the child’s parents from birth, and directly to the child from the age 
of 12. The Bill has set this age higher at 16; but more significantly, it makes no provision for a 
child’s parents to access identifying information on behalf of the child below the age of 16. 
This is contrary to the child’s right to identity, and arguably also to the right of the family to 
make its own decision on the best age at which to share this information with the child. 
 

4. The Bill makes no proposals to address anomalies arising in the laws governing DAHR that 
result in some children falling outside of the scope of the Children and Family Relationships 
Act 2015. Once again, this violates the principle of non-discrimination, as it treats children 
differently based on the circumstances of their birth, and fails to vindicate the right to family 
life of such children. My report recommends that these gaps be closed so that the family 
relationships of all children born through DAHR can be recognised. 

5. The Bill proposes a post-birth parental order model that will leave a gap between the birth 
of the child and the transfer of parentage to the intending parents who have responsibility 
for caring for the child. During this time, the intending parents would have no right to make 
decisions in respect of the medical treatment of the child, which may be critical in the case 
of a newborn (and potentially premature) baby. This is contrary to the best interests of the 
child. My report recommends that for domestic surrogacy, provision should be made for a 
court application prior to the conception of the child that would combine advance 
authorisation of the arrangement and a pre-birth parental order. This recommendation aims 
at eliminating this gap in decision-making powers, and at incentivising reliance on domestic 
surrogacy over international surrogacy due to the streamlined nature of pre-birth orders. 

My report addresses all of the above points in considerable detail. A summary of the main points of 
the report is provided in a separate briefing document prepared for today’s Committee meeting.  I 
look forward to discussing all of this further with you today. 

*The full text of my report is available at https://www.gov.ie/en/publication/3e601-a-review-of-
childrens-rights-and-best-interests-in-the-context-of-donorassisted-human-reproa-review-of-
childrens-rights-and-best-interests-in-the-context-of-donor-assisted-human-reproduction-and-
surrogacy-in-irish-law-duction-and-surrogacy-in-irish-law/. 


