
 

 

 
 
 
 
 
Joint Committee on Housing, Local Government and Heritage 
Leinster House  
Dublin 2 D02 XR20 

 

Ref HLGL-i-385: Submission on the Revised Scheme for Monuments and Archaeological 

Heritage Bill  

1st April 2022 

 

For the consideration of the Joint Committee on Housing, Local Government and Heritage, 
 
As a professor and researcher of cultural heritage law, we are making this submission to 
highlight areas of the Monuments and Archaeological Heritage Bill that require further 
elaboration and clarification from a cultural heritage law perspective.  

An overhaul of Ireland’s National Monuments Acts (1930-2014) has been in development for 
over a decade, and it represents an opportunity for a truly visionary and clear piece of 
legislation. While this draft Bill goes some way towards achieving this aim, we are of the view 
that the Bill necessitates some further clarification to enable its proper functioning and to 
reflect international standards.   

In relation to the substance of the Bill itself, we would like to raise the following points of 
concern, after which we will deal with individual heads themselves. 

1. Although the terms of reference in Head 2 are quite broad and ostensibly inclusive, 
the lack of a definition of what constitutes “general protection” for the purposes of 
either prescribed or registered monuments may cause confusion in the 
implementation and functioning of the Bill. The designation “national monument” is 
not defined in the interpretative part of the Bill and is only introduced in head 23. The 
substantive difference between a prescribed monument, registered monument, and 
national monument needs to be explicitly outlined. 

In addition, it is not clear whether “relevant things” of historic or other interest have 
the possibility to be designated a prescribed or registered monument. In the 
explanatory note attached to Head 8 (“Prescribed Monuments”), it is stated that “the 
Minister will have the power to prescribe classes of relevant things of archaeological 
interest as referred to in head 2, to be known as prescribed monuments” (emphasis 
added). Given that heritage and monuments are ostensibly wider than archaeological 
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heritage, this needs to be reflected in the legislation. The section dealing with historic 
heritage (Part 9) appears to be underdeveloped and opaque when compared to the 
detailed provisions dealing with archaeological objects and wrecks (Part 4). 

 

2. Our second general comment relates to the absence of cultural landscapes in the 

substantive part of the Bill, that is, there appears to be no provision for landscapes to 

be designated as either prescribed or registered monuments. This is in contrast with 

the previous iteration of this General Scheme under the 2007-2011 government which 

did provide an approach more in line with the Valletta Convention (discussed below) 

that now appears to have been removed. Landscapes are mentioned under “historic 

heritage”, but this requires elaboration in order to be meaningful. There seems to be 

an assumption contained in the draft Bill that monuments are discrete entities in the 

landscape, as opposed to possibly comprising certain landscapes themselves. It must 

be recalled here that World Heritage categories include the category of “Cultural 

Landscapes”, and in the case of a future Irish designation of a Cultural Landscape, 

there would need to be a corresponding provision in Irish law to safeguard such a 

designation (over one tenth of all World Heritage properties worldwide are Cultural 

Landscapes). In national jurisdictions where no such provision is made for cultural 

landscapes, they are often designated as natural heritage, which can have the effect 

of excluding the human dimension to these places, including the living intangible 

cultural heritage attached to them. In addition, the European Convention on the 

Protection of the Archaeological Heritage (Valletta), provides that each party shall 

create “archaeological reserves, even where there are no visible remains on the 

ground or under water, for the preservation of material evidence to be studied by 

later generations” (Article 2). Article 4 requires States parties “to implement measures 

for the physical protection of the archaeological heritage, making provision […] for the 

acquisition or protection by other appropriate means by the authorities of areas 

intended to constitute archaeological reserves.” Article 5 provides for the integration 

and consideration of the archaeological heritage in development plans, in particular, 

by stating that each party undertakes, inter alia, “to ensure that environmental impact 

assessments and the resulting decisions involve full consideration of archaeological 

sites and their settings.” The European Landscape Convention (to which Ireland is also 

party) obliges each state party to “recognise landscape in law as an essential 

component of peoples’ surroundings, as an expression of the diversity of their shared 

cultural and natural heritage, and as a foundation of their identity” (Art. 5 (a)). This is 

not restricted to a view but rather takes into account the current use or amenity value 

that particular places have for people. Combined, these conventions underscore the 

need for a legal provision on cultural landscapes that includes not only tangible 

monuments or “relevant things”, but also the space between them, surrounding 

areas, or associative cultural landscapes as per the World Heritage definitions. In 

short, landscapes are cultural as well as natural heritage and the foremost legislation 

on Irish heritage should reflect this. 

 



 

 

3. The third general comment relates to the level of consultation, safeguards and 
scrutiny written into the text proper, to ensure its future robustness. At present, the 
Bill contains a disproportionate amount of ministerial discretion, not only incurring a 
greater workload for incumbent ministers, but also making this legislation vulnerable 
to the fluctuation in levels of oversight, engagement, and interpretation. For example, 
the 1994 amendment to the National Monuments Act contained three layers of 
safeguards before a national monument could be demolished or removed. Some 
safeguards need to be written into the final drafting, or at the very least, a 
requirement that the Minister consult statutory bodies such as the National Museum 
and the Heritage Council. There is a complete absence of public participation provision 
in the Bill, which diverges from best practice in European (CoE) and international 
heritage law. In this regard, we join other submissions in supporting a National 
Monuments Advisory Council with a wider understanding and representation of 
heritage both local and national. 

4. The fourth general comment relates to the need to connect and express the 
interactions between tangible and intangible heritage surrounding a site in the 
legislature. There is a need to provide meaningful public participation procedures that  
recognise intangible heritage in decision-making and the principle of “free, prior and 
informed consent” for communities. These include decisions on whether to have “in 
situ” protection or “preservation by record” of a site which has strong connections in 
local intangible heritage, and procedures to allow greater public control over 
considerate use or redevelopment of a site.  Ireland has a wealth of local community 
history groups whose views should be incorporated into the process in a more 
meaningful manner. For example, in the case of the dark heritage site of Seán 
McDermott Street Laundry (which was to become a hotel), the lack of proper 
procedures for public inclusion in determining what would be a respectful, 
considerate use of the site meant public participation had to be applied through 
protest which leads to the re-traumatisation of survivors. In the case of the 
Cobblestone pub (which was to become a hotel) the importance of the site for 
community identity and transmission of intangible heritage was not considered in the 
planning process, which prioritises architectural and archaeological importance. 
International law provides guidance on this matter as Articles 13 and 14 of the 2003 
UNESCO Convention for the Safeguarding of the Intangible Cultural Heritage require 
states to protect spaces for the transmission of intangible heritage. Ireland has 
inscribed Irish harping (2019) and uilleann piping (2017) on the UNESCO 
Representative List of the Intangible Cultural Heritage of Humanity and both are 
practiced and taught through sessions in the Cobblestone pub. As noted by the UN 
Special Rapporteur in the field of Cultural Rights, “[c]onsidering access to and 
enjoyment of cultural heritage as a human right is a necessary and complementary 
approach to the preservation/safeguarding of cultural heritage. Beyond 
preserving/safeguarding an object or a manifestation in itself, it obliges one to take 
into account the rights of individuals and communities in relation to such an object or 
manifestation and, in particular, to connect cultural heritage with its source of 
production. Cultural heritage is linked to human dignity and identity. Accessing and 



 

 

enjoying cultural heritage is an important feature of being a member of a community, 
a citizen and, more widely, a member of society”.1 

5. Finally, to avoid duplication of work the Committee can look to the previous 2007 
review of heritage policy and practice and resultant Heads of Bill drafted in 2009 by 
the expert advisory group established by the 2007-2011 government (which included 
consideration of landscapes and intangible cultural heritage). 

We will now provide some further commentary on individual heads that could benefit from 
further clarification: 

Head 3: Performance of functions 

In paragraph (d), the phrase “in the normal course” needs to be removed for the purposes of 
clarity and to comply with the polluter pays principle (Valletta Convention). Otherwise, it 
leaves the door open to arguments based on exceptionality.  

Head 10: Procedures for entry into the Register of Monuments and Related Matters 

In the procedures for entry in the Register, only landowners are considered for the purposes 
of consultation, a logical provision since most monuments are located on private land. Yet 
this presupposes a decision has been made or is in the process of being made. As per 
international best practice, there needs to be a provision on the participation of the public or 
interested parties from the outset, to enable participatory governance in the selection of 
heritage. This is already taking place with regard to intangible cultural heritage, where the 
public are invited to submit certain elements for consideration for the national inventory of 
intangible cultural heritage.  It would be advisable to have a similar provision in the legislation 
dealing with tangible cultural heritage, which in turn would generate public participation and 
stewardship of archaeological heritage and monuments, for example:  

5) provide for consultation with the local community and other interested parties 
concerning the designation of prescribed and registered monuments. 

Head 11: Level of protection applicable to prescribed and registered monuments 

A precise definition of “general protection” needs to be provided here to be meaningful. The 
same applies to the term “special protection.” 

Head 12: General Protection 

Although the Head is entitled “General Protection”, it does not actually deal with the 
substance of what this implies in practice. It merely delineates the procedure by which a 
monument with that status can be altered, interfered with, removed etc. (see Head 2) for 
“works” carried out. 

Subparagraph (2) states “the 90 day notice procedure is not available where the works either 
require EIA or screening for EIA”.  

 
1 Report of the Independent Expert in the Field of Cultural Rights, Farida Shaheed, submitted 
pursuant to resolution 10/23 of the Human Rights Council (2010), para 2. 



 

 

Which works do not require an EIA? Does this mean that any works on private land not subject 
to an EIA will be forgiven if the 90 day period lapses? What will happen if works are carried 
out?  

Heads 13: Exemption of certain works to monuments with special protection  

This provision needs to be carefully worded. Ideally there would be a provision on mandatory 
consultation with the Heritage Council and National Museum where the works are likely to 
cause damage, even if they are regulated under another statutory system. 

Head 16: EIA 

The EIA provisions seem comprehensive but perhaps more clarity on the legal obligation to 
conduct an EIA along prescribed and registered monuments needs to be explicit (given the 
costly fines Ireland has incurred for previous breaches of EIA Directives). 

Head 18: Judicial Review 

This needs to be carefully worded to incorporate the provisions of the EIA Directive and 
include mention not only of judicial review but also access to information and public 
participation (the first two pillars of the Aarhus Convention). If public participation is 
mentioned earlier on, this provision can then deal with judicial review.  

Head 23: Acquisition of registered monument to become national monument 

There are two issues with this provision: the first is that it is the first time that the designation 
“national monument” is mentioned in the text of the Bill. What are the various levels of 
protection accorded to national monuments vis-à-vis prescribed and registered monuments? 

Second, compensation for compulsory acquisition needs to be included (see Kozacioglu v 
Turkey, ECtHR). 

Head 25: Maintenance and presentation of national monuments 

The different levels of interest referred to here are not defined. A definition needs to be 
provided for “traditional interest”, “artistic interest”, “cultural interest”, etc. Only 
“archaeological interest” has received elaboration in terms of previous definitions. 

The language in subparagraph (3) could adopt a more socially inclusive tone: instead of 
“powers”, it could be duties or responsibilities.  

For example, it is a shame that tourists, upon visiting a national monument in Ireland, expect 
to see a plaque containing the relevant information about the monument, only to find that it 
is a notice outlining that interference with the monument is a criminal offense. All 
monuments open to the public need to include information presenting them to the public 
first and foremost, after which a reminder not to damage the monument can be included.  

The public right of access to certain monuments needs to be mentioned here. Easements are 
dealt with in head 29 but this would make sense in this section or directly after this section. 

Head 30: Measures to assist in implementing the 1972 Convention concerning the 
Protection of the World Cultural and Natural Heritage 



 

 

In addition to the second general comment on Cultural Landscapes at the beginning of this 
submission, it is recommended, to avoid future conflict of interest, that the 7 sites inscribed 
on Ireland’s Tentative List (for possible to likely inscription on the World Heritage List) be 
designated as interim or Tentative World Heritage Properties, to avoid confusion or future 
litigation surrounding land use should they be granted World Heritage status. This would 
require a provision dealing for these (and future) tentative World Heritage properties, 
comprising: 

i. Early Medieval Monastic Sites (Durrow, Kells, Glendalough, Inis Cealtra, 
Monasterboice, Clonmacnoise) 

ii. The Burren  
iii. The Céide Fields and North West Mayo Boglands  
iv. The Historic City of Dublin  
v. The Monastic City of Clonmacnoise and its Cultural Landscape  
vi. The Royal Sites of Ireland: Cashel, Dún Ailinne, Hill of Uisneach, Rathcroghan 

Complex, and Tara Complex  
vii. Western Stone Forts  

 

Finally, the language of the Act is unnecessarily complicated and legalistic. It is now widely 
acknowledged that law should be legible and accessible, especially for those to whom it 
concerns. As stated by Holland J in relation to planning law, "The intelligent layperson should 
be...able...to understand a legal document...Those drafting such documents must...keep the 
intelligent layperson interpretive standard in mind and draft accordingly." (Holland J, 
Ballyboden Tidy Towns v An Bord Pleanála [2022] IEHC 7, para 127). Since this piece of 
legislation is relevant for archaeologists, heritage practitioners, landowners and civil society 
interested in the preservation of our national heritage, it would be advisable for the Bill to 
use a clearer wording where possible. 

 

Thank you for considering this submission. 

Yours sincerely, 

Amy Strecker and Sinéad Mercier  
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