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CSSA SUBMISSION ON REVISED GENERAL 

SCHEME OF MONUMENTS AND 

ARCHAEOLOGICAL HERITAGE BILL 

 

11 March 2022 

 

The right of every person to be buried in a dignified manner in accordance with the traditions 

and customs of his family hardly requires special justification or even to be secured in written 

form in law. This right is clearly self-evident and stems from human nature as, perhaps, no 

other natural right. Equally natural and uncontested is the right of every person to conduct the 

burial of a person who is related and dear to them, to have an opportunity to perform one's 

moral duty and display one's human qualities, to bid farewell, to grieve, mourn and 

commemorate the deceased, however he may be regarded by society and the state, to have the 

right to a grave, which in all civilisations represents a sacred value and the symbol of memory. 

European Court of Human Rights, Arkhestov and others v. Russia, quoting from 

Judge A.L. Kononov of the Russian Constitutional Court.1  

  

 
1 Arkhestov and others v. Russia (App. No. 22089/07, Judgment of 16 January 2014), [2014] ECHR 53 at [43]. 
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Introduction 

1. The Cork Survivors and Supporters Alliance (“the CSSA”) represent a group of 

survivors of Bessborough Mother and Baby Home, including former residents and 

family members of women and children who resided within the Institution. The CSSA’s 

membership includes more than 50 family members of children who died while resident 

at Bessborough, and whose burial location is not recorded. Many of these children were 

buried within the grounds of Bessborough in unmarked graves. 

2. The CSSA welcome the opportunity to submit observations on the Revised General 

Scheme of Monuments and Archaeological Heritage Bill. (“the Bill”), which represents 

a crucial opportunity to enhance the protection of sites of historic and archaeological 

significance. In summary, the CSSA recommends the following:  

a. The Bill should explicitly protect sites of modern cultural and historic 

significance, including private burial grounds of historic interest such as those 

at the sites of former residential institutions, including Mother and Baby 

institutions, industrial schools or Magdalene Laundries. This could be done by 

way of creating a register of burial grounds at former residential institutions.  

b. Specifically, the Children’s Burial Ground at Bessborough should be designated 

as a National Monument in order to appropriately preserve and maintain the 

burial place of the 859 missing infants and babies that died while resident at 

Bessborough, and who are believed to be buried in unmarked graves within the 

Children’s Burial Ground and its environs.  

The Children’s Burial Ground at Bessborough  

3. The CSSA have identified the location of a Children’s Burial Ground at Bessborough, 

in line with contemporaneous mapping evidence and the testimony of survivors.  The 

veracity of this mapping evidence was explained by an Ordnance Survey Ireland expert 

witness at a three-day hearing of An Bord Pleanála in April 2021, following which An 

Bord Pleanála refused an application for development at the Bessborough site on the 
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basis that that there were “reasonable concerns in relation to the potential for a 

children’s burial ground within the site”.2 

4. The CSSA seeks the maintenance, preservation and memorialisation of the Children’s 

Burial Ground in accordance with relevant standards for other burial grounds, including 

burial grounds of historic significance, under the Public Health (Ireland) Act 1878 Act 

(as amended) and the Rules and Regulations for the Regulation of Burial Grounds 1888.  

5. It should be noted that the CSSA do not seek for the remains of the children buried at 

Bessborough to be excavated, exhumed or otherwise removed from the site. Rather, the 

CSSA seek for the remains of children buried on the grounds to be appropriately and 

respectfully preserved in place, including by means of designation as a national 

monument.  

Granting of National Monument Status to the Children’s Burial Ground at Bessborough  

6. The CSSA recommends that explicit steps be taken to include burial grounds at former 

Mother and Baby Homes within the meaning of the Monuments and Archaeological 

Heritage Bill, so that appropriate protection can be given to certain sites. This would be 

consistent with international efforts to create dignified and respectful memorialisation 

of sites of mass burial3, including at former residential institutions.4 

 

7. In 2017, a cemetery at a former residential school in Saskatchewan was given a 

provincial heritage designation, despite the fact that the cemetery was in private 

ownership. The cemetery contained the unmarked graves of at least 38 First Nations 

 
2 ABP Decision dated 25 May 2021, Ref: ABP-308790-20.  See: Eoin English, Plan to Build 179 
apartments on Bessborough grounds rejected (26 May 2021), available at: 
https://www.irishexaminer.com/news/munster/arid-40298711.html  
3 In Australia, the Wadjemup Aboriginal burial ground conservation project seeks to preserve and 
memorialise the burial ground of more than 370 imprisoned Aboriginal men and boys who died while 
resident in Rottman Aboriginal Prison between 1838 and 1903. The Rottnest Foundation notes that 
“The conservation & acknowledgement of the Wadjemup Aboriginal Burial Ground is an important 
step in aiding in the healing process for Western Australian Aboriginal people and delivering a 
significant commitment to reconciliation from the State.”  
Available at https://www.rottnestfoundation.org.au/projects/aboriginal-burial-ground  
4 EG - NBC News, Canada pressured to find all unmarked Indigenous graves after children's remains 
are found (3 June 2021), available at https://www.nbcnews.com/news/world/canada-pressured-find-all-
unmarked-indigenous-graves-after-children-s-n1269456; Red Deer Advocate, Search for lost graves at 
the former Red Deer Indian Industrial School site to be done this month (14 Oct 2021), available at: 
https://www.reddeeradvocate.com/news/search-for-lost-graves-at-the-former-red-deer-indian-
industrial-school-site-to-be-done-this-month/.  

https://www.irishexaminer.com/news/munster/arid-40298711.html
https://www.rottnestfoundation.org.au/projects/aboriginal-burial-ground
https://www.nbcnews.com/news/world/canada-pressured-find-all-unmarked-indigenous-graves-after-children-s-n1269456
https://www.nbcnews.com/news/world/canada-pressured-find-all-unmarked-indigenous-graves-after-children-s-n1269456
https://www.reddeeradvocate.com/news/search-for-lost-graves-at-the-former-red-deer-indian-industrial-school-site-to-be-done-this-month/
https://www.reddeeradvocate.com/news/search-for-lost-graves-at-the-former-red-deer-indian-industrial-school-site-to-be-done-this-month/
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children, who died while resident at the former Regina Indian Industrial School which 

operated between the years of 1891-1910. The cemetery was given municipal heritage 

status in 2016 and provincial heritage status in 2017, with the effect that no alterations 

or works could be carried out at the site without prior municipal and provincial 

approval.5 In a ceremony in July 2017, Elder Noel Starblanket, a former Industrial 

School resident, said that “Our children lie here. They have lain forgotten for many 

years and so it now falls upon us to remember them…For now, this is our way of saying 

that we will remember them.” While the community did not know the identities of the 

children, due to failures by the Federal Government to keep records, Heather Bear, vice-

chief of the Federation of Sovereign Indigenous Nations, noted that the heritage 

designation of the site meant that “…today we can say, as First Nations, we know that 

they were loved. We know that they had families that grieved: Mothers and fathers and 

grandparents and community.”6 Most recently, in September 2021, 38 metal markers, 

in the shape of orange feathers, were placed at each unmarked grave by descendants of 

the children who were forced to attend the Regina Indian Industrial School. The 

President of the RIIS Commemorative Association noted the importance of the 

cemetery as a tool for education, and hoped that “…when people visit the cemetery they 

reflect on the country's collective history and educate themselves about what happened 

at the Regina site and all residential schools.”7  

 

8. There are obvious parallels with the burials at Bessborough, where more than 900 

children died during the period of 1922-1998. The Congregation of the Sacred Heart of 

Jesus and Mary (“the Congregation”) did not record the burial locations of the ‘vast 

majority’ of the children who died in Bessborough, nor the burial places of 14 women 

who died while resident at Bessborough.8 No burial records exist for 859 infants and 

children, and to date, the Congregation has not been able to identify the location of 

 
5 CBC News, Regina residential school cemetery gets provincial heritage status (26 July 2017), 
available at: https://www.cbc.ca/news/canada/saskatchewan/riis-cemetery-provincial-heritage-status-
1.4222705  
6 Red Deer Advocate, Residential school cemetery in Regina gets provincial heritage designation (26 
July 2017), available at: https://www.reddeeradvocate.com/national-news/residential-school-cemetery-
in-regina-gets-provincial-heritage-designation/  
7 CBC News, After nearly a decade of work, 38 feathers now mark Regina Indian Industrial School 
cemetery graves (30 Sept 2021), available at: https://www.cbc.ca/news/canada/saskatchewan/grave-
markers-at-regina-indian-industrial-school-1.6194632  
8 Fifth Interim Report of the Mother and Baby Home Commission of Investigation (March 2019) at [1] 
& [4.49].  

https://www.cbc.ca/news/canada/saskatchewan/riis-cemetery-provincial-heritage-status-1.4222705
https://www.cbc.ca/news/canada/saskatchewan/riis-cemetery-provincial-heritage-status-1.4222705
https://www.reddeeradvocate.com/national-news/residential-school-cemetery-in-regina-gets-provincial-heritage-designation/
https://www.reddeeradvocate.com/national-news/residential-school-cemetery-in-regina-gets-provincial-heritage-designation/
https://www.cbc.ca/news/canada/saskatchewan/grave-markers-at-regina-indian-industrial-school-1.6194632
https://www.cbc.ca/news/canada/saskatchewan/grave-markers-at-regina-indian-industrial-school-1.6194632
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these burials.9 The Mother and Baby Home Commission of Investigation noted in its 

Final Report that it remained “perplexed and concerned at the inability of any member 

of the Congregation of the Sacred Hearts of Jesus and Mary to identify the burial place 

of the children who died in Bessborough”10, and concluded that it was “highly likely” 

that burials did take place in the grounds of Bessborough in unmarked graves.11 In April 

2021, An Bord Pleanála held a three day oral hearing in order to clarify “the areas 

identified as potential children’s burial grounds” and concluded that there were 

“reasonable concerns in relation to the potential for a children’s burial ground” within 

the boundaries of a proposed development on the grounds of the former Mother and 

Baby Home.  

 

9. In contrast to the burials in Saskatchewan, we know the names and identities of the 

majority of children who died at Bessborough from 1922 onwards.12 While the 

locations of their burials have never been disclosed by the Congregation, the CSSA has 

identified the approximate location within the ground of Bessborough in line with 

expert contemporaneous mapping evidence, the reliability of which has been upheld by 

OSI investigations and which has been vigorously tested in the course of a three day 

hearing of An Bord Pleanála. Just as with the burials at Saskatchewan, the survivors of 

Bessborough, as well as the families and loved ones of the children who died there, 

seek to remember children who have “laid forgotten for many years” and to recognise 

that these children had “families who grieved”, and who continue to grieve. In 

particular, the CSSA seeks for the Children’s Burial Ground to be appropriately 

maintained, preserved and memorialised, including marking of children’s graves and 

recognition of a right of access for the survivors and family members of children buried 

on the grounds of Bessborough. As with Saskatchewan, the recognition of the 

Children’s Burial Ground as a national monument would allow family members and 

the community to protect and memorialise the children’s graves, and would additionally 

 
9 Irish Examiner, Bessborough: Mystery remains around the missing 859 babies and infants (28 Feb 
2021), available at: https://www.irishexaminer.com/news/spotlight/arid-40233401.html  
10 Final Report of the Mother and Baby Home Commission of Investigation (12 January, 2021), Chapter 38: 
Addendum to Burials Report at [38.12]. 
11 Final Report of the Mother and Baby Home Commission of Investigation (12 January, 2021), Chapter 38: 
Addendum to Burials Report at [38.12]. 
12 The Irish Examiner, Remembering the names of children who died in Bessborough Mother and Baby Home (13 
Jan 2021), available at: https://www.irishexaminer.com/news/munster/arid-40206032.html  

https://www.irishexaminer.com/news/spotlight/arid-40233401.html
https://www.irishexaminer.com/news/munster/arid-40206032.html
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provide an important public educational resource regarding the history of Mother and 

Baby Institutions in Ireland.  

 

10. Finally, the CSSA notes that the Bill could provide an important avenue to recognise 

and vindicate the culturally and ethnically distinct burial traditions of Travellers. Burial 

and mourning customs form an important part of cultural traditions which are protected 

under both the ICCPR13 and ICESCR.14 This is particularly relevant in circumstances 

where many of the Bessborough survivors and family members are Irish Travellers 

(Mincéirí); an ethnic minority group with culturally distinct burial rituals and mourning 

traditions. Travellers have been disproportionately affected by coercive 

institutionalisation and forced family separation throughout the history of the Irish 

State. The Travelling community, in common with the settled community, have a strong 

tradition of visiting and caring for the graves of relatives and commemorating their dead 

relatives and ancestors. Where family members are unable to access graves of their 

loved ones, as in the case of the former Bessborough Mother and Baby Institution. 

surviving family members may have been denied the right to engage in cultural burial 

and mourning traditions. 

Specific Recommendations Regarding the General Scheme of the Monuments and 

Archaeological Heritage Bill  

Head 2: Definitions  

11. The CSSA notes that burial grounds have the potential to fall within the definition of 

“historic heritage”, as a burial ground may be defined as a relevant thing (“any 

artificial structure…including any burial”) of a relevant interest (“known or potential 

archaeological, architectural, artistic, historic or traditional interest”). This is 

appropriate as burial grounds, historic or modern, clearly fit within the Bill’s 

understanding of historic heritage as a “non-renewable resource of great cultural and 

scientific importance which, in addition to its intrinsic value, provides evidence for the 

 
13 Relevant Articles of the ICCPR may include: Article 3 (equal rights of men and women); Article 6 (right to 
life); Article 7 (prohibition on torture or cruel, inhuman or degrading treatment or punishment); Article 10 (human 
dignity); Article 16 (recognition as a person before the law); Article 17 (privacy, family and home rights); Article 
23 (family and marriage rights); (Article 24 (children’s rights including the right to registration at birth); Article 
26 (equality before the law); and Article 27 (minority rights).  
14 Relevant Articles of the ICESCR may include: Article 10 (rights of mothers during pregnancy and birth); Article 
11 (adequate standard of living); Article 12 (right to health); and Article 15 (right to participate in cultural life). 
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development of society and promotes public understanding and appreciation of all 

periods of the past”. In any event, it is noted that human remains may fall within the 

definition of “archaeological object” as the meaning of “chattel” extends to human 

remains.  

 

12. In order to fully protect burial grounds, the CSSA recommends that the definition of 

“relevant interest” should be expanded to explicitly include “known or potential 

archaeological, architectural, artistic, cultural, historic or traditional interest”. 

Furthermore, it is noted that the Bill does not define “archaeological interest”, despite 

the wording of Head 8 which provides the Minister with power to designate certain 

items of archaeological interest as “prescribed monuments” The CSSA recommends 

that such a definition of “archaeological interest” should be added to confirm that the 

Bill is to apply to modern cultural and archaeological heritage as well as to ancient 

archaeological heritage. 

Head 8: Prescribed Monuments  

13. The CSSA welcomes the power of the Minister to prescribe classes of relevant things 

of archaeological interest to be designated as “prescribed monuments”, and notes that 

the definition of “relevant thing” would appear to include burial grounds at former 

institutional settings. As noted above, the definition of “archaeological interest” 

should confirm that the Bill applies to modern cultural and archaeological heritage as 

well as to ancient archaeological heritage. 

Head 9: Establishment of Register of Monuments  

14. The CSSA recommends that the criteria at 9(4) to which the Minister will have regard 

in deciding whether to make an entry in the Register of Monuments should include the 

historic or cultural value of the item in question, as well as the public interest in ensuring 

the preservation of the item. Furthermore, the CSSA recommends that the Register of 

Monuments includes a specific register for burial grounds at former residential 

institutions.  

Head 10: Procedures for entry in the Register of Monuments and related matters 

15. The CSSA welcomes the proposal for the Minister to designate a monument as subject 

to special protection, where said monument is of special or particular interest. Where 
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the monument in question relates to an institutional burial ground, 10(1) and 10(2) 

should be amended to provide for consultation with survivors and family members of 

deceased former residents whose remains are contained within the burial ground.  

Head 27: Burial Grounds  

16. The CSSA notes with concern the failure of Head 27 to explicitly deal with private 

religious or institutional burial grounds, such as the Children’s Burial Ground at 

Bessborough, the ownership of which did not vest in local authorities or their statutory 

predecessors. This fails to have regard to institutional burial grounds, such as 

Bessborough which fell within the meaning of the Public Health (Ireland) Act 1878 

(Part III) on the plan and ordinary meaning of burial ground, and therefore fell to be 

regulated by the Public Health (Ireland) Act 1878 Act (as amended), as well as the 

Rules and Regulations for the Regulation of Burial Grounds 1888 (as amended).    

 

17. The CSSA submitted extensive legal submission to the Mother and Baby Home 

Commission of Investigation with regards to the applicable law of burial in Ireland 

applying to institutions.15 In essence, the position is as follows:  

 
a. Private burial grounds at Mother and Baby Institutions, such as Bessborough, 

were regulated by the 1878 Act, the 1888 Regulations, and extensive common 

law obligations relating to a decent and dignified burial.  

b. The Congregation at Bessborough did not comply with these legal rules and 

common law duties, and did not provide the 859 missing children with a decent 

and dignified burial. In particular, the children’s graves are unrecorded, 

unmarked, and unfenced, in breach of statute, regulation and common law.  

c. The failure of the Congregation to comply with applicable laws and norms 

around burial, does not mean that such laws did not apply to them. The 

obligation to provide a decent and dignified burial applied in full force, and was 

not affected by the fact that the Children’s Burial Ground was on land privately 

owned by the Congregation.  

 
15 The 5th Interim Report of the Commission erroneously suggested, and proceeded on the assumption, that burial 
grounds on lands owned by the Church/in mother and baby homes did not fall within the definition of ‘burial 
grounds’ within the meaning of the Act.  This view was unstateable and wrong in law.  The issue was addressed 
by the CSSA in its submission to the Commission and the position has been corrected by the Commission in its 
final report, by omitting entirely the erroneous section on the law of burials.   
 



Cork Survivors and Supporters Alliance       11 March 2022 
 

Page 9 of 9 
 

d. All such laws and norms requiring a decent and dignified burial continue to 

apply to the Children’s Burial Ground, despite the ongoing failure on the part 

of private owners to appropriately identify, mark and preserve the children’s 

graves.  

 

18. In any event, the Children’s Burial Ground at Bessborough plainly represents a site of 

great historic and cultural significance, to survivors and former residents, the local 

community and to the Irish public more generally. The failure to include such privately 

owned burial grounds within the remit of Head 27 would be a glaring omission and a 

serious missed opportunity. For those reasons the CSSA recommends that Head 27 be 

amended to include private burial grounds of historic interest which have not vested in 

local authorities or their statutory predecessors.   

Head 43: Duties of coroners in respect of reports of human remains 

19. The CSSA supports the involvement of the coroner in circumstances where human 

remains are discovered, along with consultation with the National Museum of Ireland 

where such remains are considered to be archaeological objects. The CSSA considers 

this provision to represent an important tool for ensuring the appropriate treatment of 

burial grounds of historical and cultural significance, such as the Children’s Burial 

Ground at Bessborough, while also ensuring that the role of the coroner is upheld.  

 

 




