
  

Opening   Statement   by   Dualta   Ó   Broin,   Head   of   Public   Policy,   Facebook   Ireland   Limited   to   
the   Joint   Oireachtas   Committee   on   Housing,   Local   Government   and   Heritage.     

30   Márta   2021,   9.30AM   

I   would   like   to   thank   the   Committee   for   inviting   Facebook   to   appear   and   contribute   to   the   
pre-legislative   scrutiny   of   the   General   Scheme   of   the   Electoral   Reform   Bill   2020.   My   name   is   
Dualta   Ó   Broin,   and   I’m   Head   of   Public   Policy   for   Facebook   Ireland   Limited.     

I   would   like   to   start   by   saying   that   Facebook   very   much   welcomes   the   Government’s   intention   to   
establish   an   Electoral   Commission   and   its   objectives   of   modernising   electoral   law   and   
safeguarding   election   integrity.    As   you   may   already   be   aware,   Facebook   has   made   significant   
changes   to   its   services   to   increase   transparency,   prevent   interference,   and   remove   
misinformation   in   the   context   of   elections.   In   addition,   Facebook   continues   to   collaborate   with   
organisations   worldwide   that   are   working   to   strengthen   democracy,   good   governance,   and   
election   integrity.     

We  recognise  that  the  desire  to  introduce  greater  regulation  and  transparency  in  online  political                
advertising  has  been  a  focus  in  Ireland  for  several  years.  The  introduction  of  the  Private                 
Members’  Bill  on  the  subject  in  2017  led  to  the  Open  Policy  Forum  on  Political  Advertising  in                   
2018,  which  we  were  very  pleased  to  be  invited  to  participate  in  -  in  addition  to  the  consultation                    
at   the   time.   

I   think   it   is   also   important   to   highlight   the   role   which   Irish   Parliamentarians   have   played   on   the   
International   Grand   Committee   on   Fake   News   and   Disinformation,   working   for   the   past   few   
years   with   colleagues   in   parliaments   across   the   world   to   identify   solutions.  

From  an  Irish  perspective  we  were  of  course  particularly  pleased  that  our  Vice  President  of                 
Content,  Monika  Bickert,  was  invited  to  attend  the  session  held  in  the  Seanad  in  November                 
2019.   

Facebook   has   reviewed   and   analysed   the   General   Scheme   with   great   interest   but,   at   times,   also   
with   some   concerns.   Our   detailed   written   submission   was   provided   to   the   Committee   on   23   
February.   In   that   submission,   we   summarized   Facebook’s   efforts   to   protect   democracy   and   
election   integrity,   before   noting   our   views   on   the   draft   provisions   concerning   online   political   
advertising.   In   this   statement,   as   requested,   I’ll   focus   only   on   the   regulation   of   online   political   
advertising,   which   is   dealt   with   in   Part   4   of   the   Bill.     

For   ease   of   references,   we   have   included   a   summary   table   of   our   position   on   the   heads   in   Part   
4   in   Annex   1   to   this   document.   In   addition,   as   it   is   likely   to   be   of   interest   to   the   members,   we   
have   included   the   executive   summary   of   our   submission   to   the   Media   Committee   on   the   Online   
Safety   and   Media   Regulation   Bill   as   Annex   2.   

Given   the   amount   of   engagement   that   has   taken   place   on   the   issue   in   Ireland,   we   would   be   very   
interested   to   see   the   Regulatory   Impact   Assessment   which   was   prepared   on   this   aspect   of   the   



  

Bill   –   and,   in   particular,   the   reasons   why   the   approach   outlined   in   part   4   of   the   General   Scheme   
was   deemed   optimal.     

Our   views   on   the   General   Scheme   of   the   Electoral   Reform   Bill   

As   an   overarching   point,   it   is   Facebook’s   belief   that   online   political   advertising   rules   and   
standards   should   be   harmonised   across   the   EU   to   the   extent   possible.   We   are   concerned   that   
enacting   these   provisions   at   this   time   will   lead   to   a   lack   of   alignment   between   the   requirements   
which   exist   during   electoral   periods   in   Ireland   and   the   year-round   EU   wide   rules   for   political   
advertising   which   the   European   Commission   intends   to   introduce   via   the   European   Democracy   
Action   Plan   and   the   Digital   Services   Act.     

We   understand   that   the   Commission   intends   to   publish   a   legislative   proposal   for   political   
advertising   in   the   next   six   months.   There   is   a   very   real   possibility   that   online   platforms   could   find   
themselves   under   two   inconsistent   regulatory   regimes   and   placed   in   the   undesirable   (and   
avoidable)   situation   where   they   would   have   to   choose   between   violating   Irish   law,   or   violating   
EU   law.   

Effective   regulation   

Secondly,   if   the   Committee   is   of   the   view   that   this   part   of   the   General   Scheme   should   rapidly   
progress   despite   the   concerns   expressed   by   Facebook   and   others   -   we   strongly   recommend   
that   a   principles-based   approach   is   adopted.   This   would   give   the   Electoral   Commission   the   
power   to   engage   with   companies   and   other   stakeholders   to   promote   ongoing   innovation   and   
improvements,   while   at   the   same   time   delivering   on   the   Government’s   stated   objective   of   
achieving   transparency   in   online   political   advertising.   

Definition   of   Political   Advertising     

Regarding   the   specific   wording   of   the   proposed   legislation,   it   seems   appropriate   to   start   with   the   
definition   of   a   political   advertisement.   Facebook   recommends   a   more   objective   definition   of   
Online   Political   Advertising.   At   a   minimum,   the   legislation   should   take   account   of   what   online   
intermediaries,   such   as   Facebook,   can   and   cannot   do.   In   short,   we   can   identify   whether   an   ad   
contains   certain   content,   but   we   cannot   divine   the   intention   that   an   individual   has   in   placing   an   
ad.   The   reference   to   “political   purpose”   should   be   replaced   with   a   far   more   objective   test.   

Transparency   Notice   

Moving   to   the   actions   required   of   online   platforms,   we   have   a   broad   range   of   concerns   with   the   
requirements   set   out   in   respect   of   the   Transparency   notice.   These   include   privacy   concerns   
about   the   scope   of   information   regarding   an   individual   which   is   intended   to   be   shared   and   the   
impact   of   disclosing   specific   micro-targeting   criteria.   We   also   have   practical   concerns   about   the   
appropriateness   of   online   platforms   collecting   information   about   the   amount   spent   on   “content   
creation,”   and   the   requirements   for   advertisers   to   provide   an   end-date   for   a   campaign.   Finally,   
we   have   concerns   about   the   reporting   obligations   set   out   in   this   head   and   question   whether   they   
are   proportionate   or   indeed   necessary   in   all   circumstances.     



  

Heads   122-125   

The   appointment   of   a   Responsible   Person   deserves   significant   attention.   The   General   Scheme   
provides   for   a   complex   system   of   oversight   to   be   overseen   in   the   first   instance   by   a   Responsible   
Person   appointed   by   the   online   platform.   The   appointment   of   the   Responsible   Person   moves   
the   responsibility   and   onus   of   providing   accurate   and   complete   information   away   from   the   buyer   
who   holds   the   information   and   onto   the   online   platform.   Our   concerns   here   are   far   reaching   and   
it   would   seem   far   more   straightforward   for   the   relevant   regulatory   body   to   have   the   power   to   
simply   engage   with   online   platforms   and   directly   investigate   any   and   all   of   the   issues   which   
these   heads   appear   they   are   attempting   to   resolve.   

Closing   

As   a   final   point,   I   know   that   a   broad   range   of   issues   have   been   discussed   during   the   
Committee’s   deliberations,   which   aren’t   currently   captured   by   the   General   Scheme,   such   as  
misinformation   and   cybersecurity.   Given   the   volume   of   regulation   for   online   services   which   is   
emerging   at   the   EU   level,   and   the   existing   and   new   Irish   regulatory   bodies   which   may   be   
required   to   implement   these   measures,   it   may   be   of   benefit   to   consider   how   the   proposed   
Electoral   Commission   would   interact   and   engage   with   some   of   these   -   including   the   Digital   
Services   Coordinator   which   will   be   required   under   the   Digital   Services   Act   and   Ireland’s   existing   
cybersecurity   agency.   

Once   again   I’d   like   to   thank   the   Chair   and   the   Committee   Members   for   inviting   me   to   speak   
today.   I   look   forward   to   the   discussion,   and   I   hope   to   be   able   to   answer   as   many   questions   as   
possible   from   the   members.   
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ANNEX A 

GENERAL SCHEME HEAD NO. COMMENT 

PART 1 – PRELIMINARY AND GENERAL 

2. Interpretation Where a concern arises in respect of any definitions within the General Scheme, they are discussed under the 
operative heads below. 

PART 2 – ESTABLISHMENT OF ELECTORAL COMMISSION 

Chapter 1 – Preliminary and General 

Heads 3 to 4 
Facebook welcomes the establishment of the Electoral Commission. Facebook does not wish to make any submission 
in respect of these Heads. 

Chapter 3 – Functions of Electoral Commission 

Head 28 
Facebook does not wish to make any submission in respect of this Head. Facebook’s submission in respect of the 
Electoral Commission’s function of the regulation of online political advertising during election periods is set out 
under Part 4 below.  

PART 4 – REGULATION OF ONLINE POLITICAL ADVERTISING 

120. Buyers of online political 
advertisements 

Subject to the points made in respect of Head 127 below, Facebook does not wish to make any additional submission 
in respect of this Head. 

121. Public information requirements 
for online political advertisements 

Facebook respectfully submits that the definition of ‘political advertisement’ contained in this Head is highly 
problematic because intermediaries like Facebook cannot detect the purpose or intent of advertisers; all we can 
currently do with our technologies and processes is detect the content of an ad and assess whether that content is 
related to elections, politics, or social issues. 

For this reason, Facebook would suggest that the General Scheme instead define “political advertisement” in line with 
a more objective definition which could include ads that are: 
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1) Made by, on behalf of, or about a candidate for public office, a political figure, a political party or advocates for 
the outcome of an election to public office;  

2) About any election, referendum, or ballot initiative, including “go out and vote” or election campaigns; or 

3) About social issues or sensitive topics that are heavily debated, may influence the outcome of an election, or 
relate to existing or proposed legislation such as civil and social rights, crime, economy, environmental politics, 
health, immigration, political values and governance, and security and foreign policy. 

This definition of political advertisements, would allow intermediaries like Facebook to impose transparency obligations 
and other requirements on a wide category of ads that could influence political discourse, without having to speculate 
at scale as to the advertisers’ purpose or intent (which, as noted above, simply is not feasible). 

In addition, Facebook is concerned by requirements relating to the transparency notice, which, as currently drafted, 
(a) envisages the disclosure of large amounts of personal information and user data which, in turn, triggers GDPR and 
confidentiality concerns; (b) creates limitations on advertisers by requiring them to determine from the outset the 
intended purpose and duration of any individual advertisement; (c) goes beyond what would appear to be 
proportionate to the aim of the requirements, when compared, for example, with the current practices of industry 
leaders such as Facebook; and (d) exceeds requirements that are applied to offline advertisers, such as those who 
produce election posters (and who are only required to print the names of the printer and publisher on the poster). The 
individual elements of the transparency notice are addressed in detail in Facebook’s submission. 

The Digital Services Act will impose EU-wide standards and obligations for platforms in a variety of spaces, including 
online advertising transparency. Implementing a different set of standards when this regulation is on the horizon would 
directly contradict the clear aim of the Digital Services Act and the European Democracy Action Plan, which is to create 
one common standard across the EU and to avoid regulatory fragmentation on content, political advertising and matters 
pertaining to elections integrity. 

Facebook is also concerned about the obligation in Head 121 for online platforms to notify the Electoral Commission as 
soon as may be after such notices have been displayed, and we would question the value of requiring online platforms 
to submit separate reports to the Electoral Commission for each and every transparency notice as opposed to promptly 
including relevant information in the online archive or library envisaged under Head 121. 
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122. Obligations on online platforms 
and sellers of online political 
advertisements 

Head 122 would require online platforms to appoint a person of “authority within either a third party or the 
accounting unit of a political party” as a “person responsible” for purposes of “identifying and verifying” certain 
“information and documentation” provided by advertisers to online platforms. To the extent the “person responsible” 
would be a third party, there are substantial privacy, commercial confidentiality, and platform security concerns with 
granting them access to advertisers’ information and documentation. 

Instead of the required appointment of a “responsible person” a more practical framework may be achieved through 
the appointment of an agreed “point of contact” between the online platform and the Electoral Commission, who 
would be in a position to act as a bridge of cooperation between the two entities without recourse to the imposition 
of criminal liability. Facebook would also be willing to work with the Electoral Commission in developing a reporting 
mechanism whereby persistent refusal or non-compliance with warnings on the part of a buyer would trigger greater 
enforcement action on an escalated basis against that buyer, as have been successfully developed in the context of 
online enforcement in other jurisdictions. 

123. Identification and verification of 
buyers 

Further to the points made at Head 122 above, and specific to this Head, while an account may be opened by the 
buyer on the online platform, verification must be required prior to “establishing a business relationship.” This 
obligation does not acknowledge the possibility that a business / commercial relationship may already exist with a 
buyer prior to their purchasing of online political advertising arising from service purchased for an unrelated purpose. 

124. Online political advertisements 
commissioned from outside of the 
State 

Facebook reiterates the points made in respect of Head 122 above.  

125. Discretion to apply additional due 
diligence measures Facebook reiterates the points made in respect of Head 122 above.  

126. Exemptions from public 
information requirements 

Subject to the points made in respect of Head 122 above, Facebook does not wish to make any additional submission 
in respect of this Head. 

127. Obligations on buyers of online 
political advertisements 

Facebook welcomes the onus of responsibility being placed on buyers with respect to the provision of information 
and, otherwise, does not wish to make any submission in respect of this Head.  

129. Powers of authorised officers 
Facebook submits that any powers exercisable against sellers should be reasonable and proportionate. Otherwise, 
Facebook does not wish to make any submission in respect of this Head. 
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130. Penalties 

Facebook submits that a more practical framework may be achieved through the appointment of an agreed “point of 
contact” between the online platform and the Electoral Commission, who would be in a position to act as a bridge of 
cooperation between the two entities without recourse to the imposition of criminal liability. Otherwise, Facebook 
does not wish to make any further submission in respect of this Head.  
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Executive Summary

Facebook is grateful for the opportunity to make this submission to the Joint Committee
on Media, Tourism, Arts, Culture, Sport and the Gaeltacht as it conducts its pre-legislative
scrutiny of this very important legislation. We hope that our contribution is beneficial to
the Committee members in understanding a) how seriously we approach online safety,
including the expertise, investments and partnerships with external experts we have
developed over the last 15 years, b) our overarching concerns with the Bill and specific
recommendations for action on the part of the Government, and finally c) our “head by
head” view of the specific provisions of the Bill.

On 30 March 2019, Facebook’s CEO, Mark Zuckerberg, called for regulation in four key
areas, including harmful content. He set forth his view that it should not be for companies
such as ours alone to decide what should or should not be allowed to remain on our
platforms.

On 4 March 2019, Minister Richard Bruton announced his intention to bring forward an
Online Safety Act which would implement the revised Audiovisual Media Services
Directive (AVMSD) and go beyond it by also introducing further measures which would
only apply at the national level across a wide range of online services (in this submission
referred to as the National Legislative Proposal or NLP) to better protect all users, but
especially minors, online. Facebook welcomed Minister Bruton’s intention of achieving a
proportionate and effective approach to harmful online content.

Facebook strongly supports and has consistently called for the appointment of an Online
Safety Commissioner and we also support the proposed manner of regulation intended to
be achieved by the OSMR Bill, namely that regulation in this area will be system based,
principle led and adopt a risk based and proportionate approach.

However, we foresee difficulties in the legislation progressing in its current form because
of two factors.

First, our current estimate for the passage of the OSMR Bill is that it will not pass before
March 2022. This means that the establishment of the Media Commission, appointment
of an Online Safety Commissioner and the full implementation of the revised AVMSD is
unlikely to take effect until late 2023 or early 2024. We would be very pleased to be
corrected on any aspect of this estimated timeline.

Second, now that the full details of the scope and nature of the European Union’s Digital
Services Act (DSA) are emerging, it is clear that there will be significant overlap and in
places there is likely to be conflict between the regulatory regime which will be introduced
at an EU level, and the NLP contained in the OSMR Bill.

We believe, therefore, that the correct approach to take at this time is for the Irish
Government to expedite the full implementation of the AVMSD. One option would be for
the Government to adopt an interim solution such as assigning additional powers to the



Broadcasting Authority of Ireland (BAI) to regulate VSPS under the AVMSD until the new
Media Commission is established and becomes operational under the OSMR Bill.

In addition, given the significant overlap in both timing and scope between the NLP and
the DSA, serious consideration should be given by the Committee and the Government to
pausing progress on the NLP and waiting until the DSA is adopted to avoid unnecessary
duplication of work and ensure that consistency between the two regimes can be
achieved.

Please see our concerns and recommendations in brief:

Facebook is concerned about,

1) The delay of the transposition of the revised AVMSD

2) The overlap & potential conflict of the NLP with the DSA

3) The lack of clarity caused by the interweaving of VSPS regulation with NLP

4) The resources of the Media Commission

5) The inclusion of Interpersonal Communications Services in the scope of the OSMR
Bill

6) The optional nature of consultation with stakeholders

7) The lack of clarity of jurisdictional scope

Facebook’s recommendations are that the Government should,

1) Expedite the transposition and full implementation of the AVMSD

2) Give serious consideration to pausing progress on the NLP until the DSA is
concluded

3) Provide distinct regulatory frameworks for VSPS and NLP services

4) Ensure that the Media Commission is fully resourced and staffed

5) Remove interpersonal communications services from the scope of the OSMR Bill

6) Ensure that consultation with stakeholders is mandatory

7) Ensure clarity of jurisdictional scope

These are expanded upon in detail in our submission, which also includes our views on a
“Head by Head” basis on areas where the legislation can be improved, aspects can be
clarified, or future difficulties can be avoided by amendments.



The safety of our users is a priority for us. As a company, our very mission centres on
building community and bringing the world closer together. People use Facebook to stay
connected with friends and family, to discover what's going on in the world, and to share
and express what matters to them. In order for users to continue having positive
experiences, it is in our interest to ensure they feel safe. We are therefore determined to
continue playing a constructive role in the debate on how to regulate online content in
Ireland and elsewhere around the world.
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