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Consideration of the Data Protection Act 2018 (Section 60(6))(Office of the 

Ombudsman) Regulations 2022 by the Joint Committee on Finance, Public 

Expenditure and Reform, and Taoiseach on 6th April 2022 

Speaking Notes 

 

I would firstly like to thank the Chairman and members of the committee for 

inviting me here today   I will begin by introducing in general terms the draft 

statutory instrument and the background to it. 

 

The Office of the Ombudsman performs a vital role in ensuring good 

administration across the civil and public service.  Part of this role includes 

investigating complaints in relation to particular incidents and issuing findings.  

Decision letters issued by the Office to complainants will include all the basic 

facts and evidence gathered during the investigation process. They also outline 

the position of the service provider as reported to the Ombudsman as well as the 

Ombudsman's evaluation of the merits of the case and the basis for any of his 

findings and recommendations.  

 

To make  the investigation process effective, there must be a certain space 

where the Ombudsman can engage with complainants, public bodies and staff 
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members.  This is reflected in section 9 of the Ombudsman Act, which restricts 

the dissemination of information relating to an investigation.  This facilitates the 

full co-operation of bodies under remit in the provision of all necessary records 

required for the examination of complaints, the nature of which are often highly 

sensitive. This approach is in line with what is seen globally in similar 

institutions. 

On the other hand, data protection rules provide for a number of rights to seek 

access to personal data, as well as asking for personal data to be amended or 

deleted in some circumstances. 

 

When the General Data Protection Regulation or GDPR was passed, it was 

anticipated that there would be a need, in certain instances, to balance individual 

data protection rights with the ability of public bodies to carry out their statutory 

functions.  Accordingly, Article 23 of the Data Protection Regulation allows for 

data protection rights to be “restricted” in appropriate circumstances. 

 

Under the previous data protection legislation, investigations by the Office of 

the Ombudsman were totally excluded by way of a statutory instrument.  That 

exclusion lapsed when the GDPR and 2018 Data Protection Act were passed.  

This statutory instrument is part of the implementation process for the GDPR 
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and will regularise the position of the Ombudsman’s Office in line with what 

was anticipated in the Data Protection Regulation. 

 

Under Article 23 of the Data Protection Regulation, as well as section 60 of the 

Data Protection Act, rights may be restricted to protect "important objectives of 

general public interest”.  One of these is identified as “avoiding obstructions to 

any official or legal inquiry, investigation or process”. 

 

In practical terms, what is at issue is the potential for data protection rights, 

which are fundamentally directed at privacy and the fair use of personal data, to 

be used a way that was not intended, as a means of undermining, delaying or 

derailing the Ombudsman in the performance of its functions. 

 

For example, an official named in a complaint to the Ombudsman may attempt 

to use data protection rights to access personal data relating to them and from 

there seek amendment or erasure of that data in order to undermine or delay the 

investigation being carried out by the Office.  Or a complainant may attempt to 

use repeated data protection requests as a means of micro-managing the conduct 

of the investigation.  These kinds of scenarios are far removed from the core 
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purpose of data protection, and would have a seriously detrimental impact on 

the ability of the Ombudsman’s office to do its important work.  

 

In this context, it is necessary to give the Office of the Ombudsman the option 

to refuse to act on data protection requests in some circumstances.   

 

However, this is not a blanket exemption, as was the case under the previous 

legislation.  The proposed regulations take a measured and proportionate 

approach, providing for a number of safeguards to ensure that they are not 

applied in a disproportionate way.  The draft statutory instrument is the product 

of a long and detailed engagement between my Department, the Office of the 

Ombudsman and the Office of Parliamentary Counsel.  It has been approved by 

both the Data Protection Commission and the Department of Justice as being in 

compliance with the letter and spirit of the GDPR, in accordance with sections 

60(9) and 60(10) of the 2018 Act. 

 

Under these regulations, data subject rights can only be restricted to the extent 

that it is necessary and proportionate to prevent an interference with the 

performance of the Ombudsman's functions in the particular circumstances.  

Whether and to what extent a restriction applies to a particular request will to be 
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determined on a case-by-case basis.  Where an individual is unhappy with the 

approach taken by the Ombudsman, it will be open to them to make a complaint 

to the Data Protection Commission.  The regulations are supported by a set of 

organisational policies maintained by the Ombudsman’s Office. 

 

Under section 6(5) of the 2018 Act, these regulations may be made once it has 

been laid before both Houses and approved by way of positive resolution in 

each. 

 

In the circumstances, I would recommend to the Committee both that these 

regulations are necessary, and that the approach taken is a meticulous and 

balanced one. 

 

I would like to thank the Chairman and members of the committee for their time 

today and would be happy to take any questions. 
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Supplemental 

Do these regulations not infringe on transparency / individual rights in the 

Office of the Ombudsman? 

I think that the key words in the draft are “necessary” and “proportionate”.  

They do not provide that subject rights are restricted in every case, but only 

where there is a particular reason to justify it.  It is clear, however, that cases 

will inevitably arise where the unrestricted exercise of data protection rights 

will interfere with the performance of the Ombudsman’s functions.  These 

regulations are intended to deal with such cases, and only such cases. 

 

In addition, regulations 8 through 10 set out binding protections for data 

subjects.  The Ombudsman must provide clear and intelligible information to 

the data subject in cases where a data subject right has been restricted, including 

the reasons for the restriction.  Where an individual believes that a restriction 

has been applied but this is not warranted, they have the additional safeguard of 

a complaint to the Data Protection Commission. 

 

As I previously noted, the draft regulations were created through a lengthy and 

considered consultative process and both the Data Protection Commissioner and 



7 
 

the Minister for Justice are satisfied that they comply with the letter and the 

spirit of the Data Protection legislation. 

  

It has been nearly four years since the GDPR came in to force, are these 

regulations really necessary?  

I think one point to be clear on is that even when this Order is made, subject to 

the approval of the Houses, it will not mean that every data protection subject 

request will automatically be refused.   

 

Instead, it will come down to a case by case assessment by the Office of the 

Ombudsman as to whether complying with the request will interfere with its 

other important work and the effective performance of its functions. 

 

I previously gave examples of the kinds of scenarios where a restriction might 

be appropriate, where data protection rights are used in an attempt to undermine 

or direct the Ombudsman’s processes, rather than for their true purpose in 

protecting privacy and ensuring personal data is treated fairly.   
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It is of huge importance that the Office of the Ombudsman has the ability to 

deal with easily foreseeable issues such as this when they arise, I know that the 

Ombudsman, as well as his predecessor Peter Tyndall, are both firmly of the 

view that these regulations are necessary, and are anxious that they are passed 

as soon as possible. 

 

How is this issue dealt with in other jurisdictions? 

Restrictions of data subject rights in relation to Ombudsman Offices are widely 

accepted in other jurisdictions, including the UK.  The Information 

Commissioner’s Office (in its capacity as Data Protection Authority), the Local 

Government Ombudsman, the Parliamentary and Health Ombudsman, the 

Northern Ireland Ombudsman, the Northern Ireland Prison Ombudsman, the 

Welsh Ombudsman and the Scottish Ombudsman all have exemptions from the 

UK’s Data Protection Act 2018.  

 

Additionally, I would add that in 2019, this Committee considered similar 

Section 60 Regulations, restricting subject access rights relating to the Central 

Bank. Those restrictions were proposed to ensure that the Central Bank could 

effectively carry out its investigatory function and the Regulations were 

successfully enacted in 2019.  


