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1. Introduction 

 
A trustworthy and efficient banking industry is essential for the functioning of Irish society and its 
wider economy.  BPFI’s member banks recognise this and have been taking significant steps, in 
recent years, to improve their internal culture and customer focus. 
 
BPFI and its members have been working with stakeholders over the past number of years to 
improve corporate governance for the banking sector in Ireland.  It is now widely recognised that the 
corporate governance rules for banks operating in Ireland are amongst the most comprehensive in 
Europe. 
 
BPFI’s Irish retail bank members actively engaged in the establishment of the Irish Banking Culture 
Board (“IBCB”). BPFI and our members work closely with the IBCB. 
 
In this context, BPFI and its members welcome the publication of the General Scheme of the Central 
Bank (Individual Accountability Framework) Bill (the “General Scheme”), which arose from the CBI’s 
recommendations contained in its report on “Behaviour and Culture of the Irish Retail Banks” (the 
“CBI’s Report”) to introduce an Individual Accountability Framework (the “Framework”) which will 
include a Senior Executive Accountability Regime (SEAR). 
 
BPFI, in its submission to the Department of Finance (October 2018) and again at its appearance 
before the Oireachtas Committee on Finance, Public Expenditure and Reform and Taoiseach, (March 
2019) welcomed the proposal to introduce an enhanced individual accountability regime, on the 
basis that the proposals are fair, proportionate and that industry has sufficient time to implement 
the changes and to train all individuals, in scope. 
 
In order to comply with the Framework, financial institutions will need to have a sufficient amount of 
time to implement the proposed changes.  
 
Implementation of the Framework will require firms to undertake large-scale reviews and updates of 
governance structures, individual responsibilities, and governance maps with significant logistical 
challenges for implementation.   
 
Training will be essential to embed the Framework, and sufficient time will be required to ensure 
that employees are fully aware of their responsibilities and that there are robust systems in place to 
ensure that training is ongoing and part of the culture of a firm and that systems are updated to 
record details of statements of responsibility and responsibility maps.   
 
Areas on which individuals, within BPFI member institutions, will need clarity and guidance include: 
 

1. The scope of their specific regulatory responsibilities. 

2. What is a “reasonable step” and what is a complete set of reasonable steps for each SEF 

and/or prescribed responsibility. How will the Framework/ SEAR apply to rfsps which are 

subsidiaries of parent rfsps, in particular , in respect of outsourcing arrangements between 

parent and subsidiary institutions where functions are being performed at group level by the 

parent institution. 

3. Will the PCF list be further expanded?  



 

4. The extent to which individuals can be held accountable for the actions/ failures of others 

and how this differs depending on whether the actions/ failures of others are within or 

without the direct oversight of those individuals. 

5. How firms can share prescribed responsibilities and the expectation of those that share 
prescribed responsibilities.  

6. How the Framework will apply in relation to PCF to PCF reporting (i.e., where a PCF reports 
to another PCF and, therefore, the more senior PCF has oversight). 

7. The expectations of firms when developing their management responsibility maps with 
respect to content, sections, length – to ensure that there is consistency across firms and 
that the requirements of the CBI are satisfied and that the documents are useful for firms’ 
management and compliance. 

8. How will the CBI ensure that there is a common approach within financial institutions to 
SEAR whilst acknowledging that the structure and content of responsibility maps will be 
adopted by individual institutions. 

9. What constitutes a conduct standard breach to ensure that there is consistency of 
application of treatment and disciplinary action taken across firms such that employees are 
not disadvantaged due to a lack of consistency in approaches across industry.  

10. The intended approach for the reporting  of breaches of Conduct Standards to the CBI; the 
threshold for breaches of conduct rules and the level of materiality. 

11. The fact that the Framework must be clear that a statement of responsibility is specific to the 
individual role holder rather than to the PCF/ SEF role as a function, as each individual is 
likely to bring different responsibilities, above the prescribed responsibilities, to their roles.  

12. What will be the impact of the Framework on BPFI members’ outsourced service providers 
and how will such arrangements be reflected in “reasonable steps”? 

13. How will the Framework apply to external foreign branches of Irish rfsps, non-rfsps, 
subsidiaries and third country branches operating in Ireland? 

14. Timeframe for training and implementation - will there be phased implementation of the 
various elements of the Framework? 

15. The intended approach to retrospectivity and how the enforcement powers will apply in 
relation to issues which are historic, but continuing, when the new Framework becomes 
effective. 
 

These are some of the questions which our members have raised and which we expect will be 
clarified in the Bill , CBI regulations and CBI guidance, to ensure that the Framework and SEAR work 
well in practice and can be effectively implemented.  
 
The importance of published Guidance by the CBI has been highlighted by our members.  It will assist 
rfsps to put appropriate steps in place while also ensuring a common minimum set of standards.  We 
would suggest that the Act include requirements for the Central Bank to publish Guidance on aspects 
of the Framework, including, but not limited to: 
 

- Reasonable steps 

- Responsibility maps  

- Conduct Standards. 

This would reflect the practice at a European level for new requirements where 
Directives/Regulations require the European Supervisory Authorities to publish guidance.  For 
example, the Capital Requirements Directive (CRD) sets out the areas where detailed guidance is 
required to be provided by the European Banking Authority.  Inclusion of this requirement would 
address rsfps’ concerns on the level of guidance that will be available to them and provide 



 

transparency and clarity from the outset, as to what is required, so that they can plan for 
implementation and put adequate resourcing and funding in place. 
 

2. Part 2 of the General Scheme– SEAR 

 
We welcome the reference to the alignment of SEFs to the list of pre-approved controlled functions 
(PCFs) prescribed by the CBI.  Members’ view is that a role must be a PCF or an SEF under SEAR, the 
alignment of SEFs to PCFs provides clarity on this point. 
 
Scope 
 
However, what is intended to be the approach in relation to regulated subsidiaries of regulated 
firms, in particular those which rely on outsourced arrangements with their regulated parent and the 
PCFs within those regulated subsidiaries? 
 
There are currently exemptions under the existing Fitness & Probity regime, where a PCF role is 
performed on the basis of a written outsourcing agreement by another regulated firm.  This means 
that people who would otherwise be PCFs in relation to a regulated subsidiary (given their roles) are 
not PCFs in relation to the regulated subsidiary, but are CFs (and subject to the provisions of the CBI 
Act 2010 (as amended)). 
 
It is clear that SEAR will apply to PCFs, but is it is not clear how outsourced functions will be 
addressed under the Framework; whether or not they will be in scope, and how the current PCF 
exemption will work (or be amended). 
 
This is a key topic for BPFI members, whose structures include intergroup services between parent 
and subsidiary rfsps.  Clarity would be welcome so that groups can prepare to incorporate the new 
arrangements within their structures. 
 
Guidance 
 
We note the requirement for statements of responsibility and for responsibility maps. 
 
In the UK, the FCA published useful and detailed guidance on Statements of Responsibilities and 
Responsibilities Maps.  Our members would welcome similar guidance in order to provide clarity and 
consistency across the industry. 
 
Guidance as to how a firm should conduct an investigation into  a suspected conduct breach by an 
employee ( SEF or non-SEF) would be welcome, to include addressing what a firm can do when the 
employee under investigation leaves the firm,  before the investigation has been completed.  Should 
the firm complete the investigation, in the absence of the employee and what obligations will the 
firm have to the employee and to the CBI if the outcome of the investigation involves a conclusion 
that a conduct standard breach has occurred.  The firm must comply with the regulations and the 
employee is entitled to fair procedure and privacy rights in relation to employment data and 
personal data, guidance which would address how a firm should act in such circumstances would be 
useful for all stakeholders. 
 
Guidance in relation to reporting of conduct standard breaches to the CBI is requested, to include 
whether it is intended that legislation will set out a formal legal requirement for reporting, to include 
reporting thresholds and deadlines. 
 



 

CBI guidance on what the CBI considers are the key elements of each role and the responsibilities 
and expectations of the office holder will be useful, as well as on any responsibilities that cannot be 
held by the same individual.  
 
The overall content of each document will be specific to each institution; however, it is important that 
the CBI ensures there is a common approach and understanding within institutions, of its expectations. 
 
A prescribed template for statement of responsibilities would be a useful document for firms.  The use 
of CBI prescribed templates will ensure consistency across firms and industry. 
 
We believe that some SEFs should be prescribed, but that there needs to be some flexibility to 
permit firms to structure their senior management teams, as they see fit, in order to optimise the use 
of resources and talent. 
 
The concept of joint responsibility needs to be articulated clearly as management structures and 
business lines, within affected entities under the Framework, may necessitate two or more individuals 
having responsibility for different aspects of a role. 
 
Some additional questions which will need clarification, if a PCF/ SEF is reporting to another PCF/ SEF, 
who is accountable?  Some of these roles, in practice, are outsourced, examples include Head of 
Internal Audit or PCF 39. 
 
In addition, firms will need clarity around any limitations/ exclusions where specific SEF holders 
cannot report to other SEF holders. The usual practice is that all SEF holders are directly accountable 
to the board for their specific area.  In the UK , there was consistent regulatory feedback around 
Heads of Compliance and Anti-Money Laundering lacking seniority and being too far removed from a 
firm’s executive committee/ board risk committee. 
 
The General Scheme provides that third country branches of credit institutions will be in scope for 
SEAR. 
 
It would be helpful to get clarity on whether this is intended to capture the branches of credit 
institutions which are established in third countries (e.g., a UK branch of an Irish credit institution), or 
branches of third country institutions which are established in Ireland (e.g., an Irish branch of a UK 
credit institution). 
 
Under the current Fitness & Probity regime, there are exemptions for people performing CFs in 
Ireland through foreign regulated branches.  Managers of EU branches are captured as PCFs under 
the current F&P regime. 
 
If a PCF/ SEF role is held in a parent, is oversight of its subsidiary expected? 
 
A final point under the SEAR heading, relates to the potential impact of SEAR on recruitment and 
diversity.  The additional legal duty of responsibility, in addition to existing  skills, knowledge and 
experience required for senior positions could impact a firm’s ability to attract suitably qualified 
candidates.  SEAR, if the appropriate balance is not struck, could also limit the application of 
flexibility, which helps to promote diversity. 
 

3. Extent of  CBI’s powers to the Framework/ SEAR 

 
Part 2 , Head 4 provides the Central Bank with the power to make regulations to impose obligations; 



 

  

“with respect to the establishment, management, monitoring and reporting of governance 
arrangements of RFSP including provisions allowing the Central Bank to provide for … responsibilities 
for persons in … SEFs, statements of responsibilities for SEFs, and management responsibility maps 
for in-scope RFSPs”.  
 
The text in italics is very broad in nature and could cover a wide range of matters relating to the 
governance of an rfsp beyond the scope of the Framework/ SEAR as described in the CBI’s Report 
and in the explanatory note of the General Scheme. Further, the term “including”  suggests that the 
SEAR requirements are a subset of the wider governance obligations that may be imposed by the CBI 
under this power. Given that banks and other rfsps are already subject to extensive obligations with 
respect to their governance arrangements (both under domestic and EU law), it should be clarified 
that the power here should be specific to the Framework/SEAR. A wide-reaching regulation-making 
power (with vague and ambiguous principles and policies) creates uncertainty around the possible 
use of this power by the CBI.   
 

4. International Banks in Ireland 

 
BPFI member banks with a large international branch network, of varying size and complexity, and BPFI 
members who are branches of EU and non-EU banks require an approach that is reflective of this 
complexity in order to be able to operate effectively and not be at a disadvantage to banks structured 
differently.  The legislation should be drafted to take account of the materiality of the branch with pre-
determined significant thresholds in place with regard to various metrics such as business volume and 
customers served. A similar approach has been adopted under the Fitness and Probity regime with 
respect to the designation of a PCF 50 – Head of Material Business line.  
 
We would also welcome guidance on how the Framework will operate where a branch of a non-Irish 
bank is required to comply under conduct of business rules, but where the Framework does not apply 
to the main bank  of which it forms part, which is in another jurisdiction and therefore subject to a 
different set of standards, obligations, and requirements. 
 
International banks would also like clarity on the impact of the Framework/ SEAR on ‘incoming 
branches’ of EEA regulated institutions in Ireland, for example will a branch manager of such an 
institution here in Ireland be in scope?   
 
There is a risk that the extra-territoriality of the SEAR provisions may place international banks in 
Ireland at a competitive disadvantage, especially given the lack of equivalent regimes applying to SEF 
role holders for banks headquartered in other EU jurisdictions.  This may limit the attractiveness of 
Ireland’s international banks in seeking to recruit the best available talent.  To avoid significant 
disadvantage in terms of talent, it will be important to have clarity on enforcement expectations and 
a high degree of confidence in how the principle of proportionality will be applied in practice.  It will 
be important also to understand how extraterritorial enforcement might work in practice.   
 
 
 

5. Interim Role Holders 

 
BPFI members have expressed the view that interim role holders should not be subject to the 
Framework/ SEAR in the same manner as other PCFs/ SEFs as, by their nature, an interim will be in 
post for a short period of time. There will not be sufficient time to formulate the individual’s own 



 

reasonable steps and she/ he will be adapting to  existing structures and operating procedures for 
that limited period of time ( which, if appointed as a PCF/ SEF they may wish to change).  Applying 
the Framework/ SEAR, in full, to interim role holders may be excessive and disproportionate. 
 
 

6. Reasonable steps 

 
Part 2 refers to “reasonable steps”, an SEF holder must take reasonable steps to avoid a 
contravention. 
 
The standard of  “reasonable steps” mirrors the UK’s SM&CR standard. CBI guidance around its 
expectations in the following areas, would be welcome: 
 

• Governance surrounding reasonable steps. 

• How to document reasonable steps. 

• Application of delegation, as part of reasonable steps. 

• How to monitor reasonable steps and evidence; and 

• some worked examples of reasonable steps for prescribed/ specific responsibilities. 
 
CBI guidance as to the scope of its expectations around “reasonable steps” where functions are 
outsourced under an intergroup structure, would be welcome. For example, in the case of a 
regulated subsidiary which relies on outsourcing provided by its parent, where a prescribed 
contravention arises, or where a prescribed responsibility allocated to the subsidiary’s SEF has not 
been performed.  In such a case, will the CBI look at this as a failure to take “reasonable steps”, 
where the subsidiary SEF holder escalated an issue, in accordance with the provisions of the 
outsourcing agreement, but did not go so far as to terminate the services of its parent? 
 
 
 

7. Part 3 of Heads of Bill – Conduct Standards 

 
The General Scheme will enhance existing standards with the introduction of three new sets of 
standards. It is not clear, however, whether existing standards will be retained or cease to exist with 
the introduction of the new ones. It is important to have clarity to avoid confusion between different 
standards.  We believe that it will also be useful to define the proposed Conduct Standards – both in 
positive terms (i.e., what demonstrates compliance) and in negative terms (i.e., what would be a 
breach) as any reporting (if applicable in the proposed Framework) will not be consistent, without a 
common interpretation of the rules and detailed guidance.  In this regard, we welcome that the 
General Scheme confirms that the CBI will provide practical guidance, as to whom the common 
conduct standards will apply, and that a non-exhaustive list of behaviours relevant to common conduct 
standards will be published (in the primary legislation and be underpinned in CBI guidance). 
 
BPFI members would welcome guidance to ensure that it is clear what employee behaviour constitutes 
a breach, guidance will assist in ensuring that there is consistency across the industry and that 
individuals are treated fairly; that treatment is consistent, and that careers are not impacted in a 
negative manner, unnecessarily. 
 
Guidelines from the UK’s regulator on the types of disciplinary actions which result in the breach of 
conduct rules, would have been very useful. Such guidelines should be published by the CBI as part of 
the Framework, setting out worked examples of the types of behaviour that would constitute a bread 



 

of the conduct rules.  BPFI members would be available to collaborate with the CBI on drafting such 
guidelines, giving practical examples of the issues which arise, in practice. 
 
A collaborative approach would be welcome to ensure a consistent approach across industry, as to 
what constitutes a breach of a conduct rule and to minimise the risk of conflict/ employment law 
disputes. 
 
Training and allowing sufficient time for implementation of the provisions of the General Scheme 
around conduct standards will be very important. 
 
Individuals will have to be made aware of the expectations of them, receive notification of the conduct 
standards that apply to them and receive suitable and ongoing training on conduct standards. We 
welcome the references to training in the General Scheme. 
 
Firms will have to ensure that they implement these requirements carefully and thoroughly to ensure 
that the common standards are embedded in their organisation. 
 
In addition, firms will need to ensure that any breach of the common conduct standards is notified to 
the CBI and put robust procedures in place to comply with this requirement of the General Scheme. 
 
The amendments to the current regime will provide for direct enforcement for common conduct 
standards that will apply to CFs and PCFs.  As much guidance as is reasonably possible to provide, 
should be provided in the legislation and by the CBI, noting that the General Scheme confirms that the 
CBI’s approach to enforcement action will remain “proportionate and risk-based”.  Much of the success 
of the UK’s conduct rules has been driven by clarity on requirements for acceptable behaviours and by 
the resulting cultural change that has been seen in many firms, without the need for significant 
enforcement action. 
 
Additional Conduct Standards 
 
CBI Guidance in relation to the definition of a “Senior Role” in scope for the Additional Conduct 
Standards would be welcome.  i.e., is it intended to align this to the existing F&P CF1 or CF2? How will 
the population be determined? 
 
Part 3 of the General Scheme refers to “Breach of an Additional Conduct Standard will be a “prescribed 
contravention” and therefore enforceable against such persons under Part IIIC of the Central Bank Act 
1942. It will be a defence to any such enforcement action if the person can show that he or she acted 
reasonably in all of the circumstances of the case, and to provide a non-exhaustive list of matters that 
may be relevant to assessing whether a person acted reasonably.”  As mentioned elsewhere in this 
submission, CBI guidance in relation to what is deemed a reasonable defence in relation to a breach of 
Additional Conduct Standards would be beneficial. For example, would role holders in scope for the 
Additional Conduct Standards be expected to maintain a Reasonable Steps document? 
 
BPFI members would appreciate as much guidance as is reasonably possible, in relation to how 
escalation reporting would be best delivered, to ensure the effectiveness of the Framework. 
 
As the proposed Framework will require rfsps to “report in a timely manner any disciplinary action 
arising from breaches of the conduct standards to the Bank”, firms would welcome guidance on what 
level of detail on individuals will require to be reported, taking into account any data protection 
considerations.  In the UK, the name, date of birth, passport details etc. are provided to the FCA and 
some UK firms are unsure, in practice, if this level of detail is needed.   
 



 

As the proposed regulations will require rfsps to “report in a timely manner any disciplinary action 
arising from breaches of the conduct standards to the Bank”, members would welcome guidance on 
whether all breaches will need to be reported, given that not all disciplinary matters will mean an 
individual does not meet the F&P standards for their role.   
 
CBI F&P Guidance 13.2 “vii) For example, in 4.1 (c) of the F & P Standards, the fact that a person has 
been the subject of disciplinary proceedings will not automatically mean that the person fails to meet 
the level of probity required for the performance of the CF.  In assessing the impact of the proceedings 
on that person’s probity, issues for consideration include the subject matter of the proceedings, the 
circumstances surrounding the disciplinary proceedings, the length of time passed since the 
proceedings, the explanation offered by the person and the relevance of the proceedings to the 
proposed role.”  
 
Guidance on what remedial action rfsps would be expected to take for various types of breaches, whilst 
being cognisant that some breaches will be of a more serious nature than others and the additional 
complexities of employee law legislation, would be welcome. 
 
Part 4 Fitness & Probity Regime 
 
In relation to the Certification element of the Framework “Specifying requirements for firms in relation 
to the reporting of related information to the Bank”, does the CBI propose to have a publicly available 
register of individuals performing regulated roles, which rfsps can search when on-boarding new hires 
to roles within the scope of the Framework?  In the case of breaches, this would mean that a breach 
would need to be recorded, so that prospective employers would be able to assess the severity of the 
conduct breach, when considering F&P requirements.  When F&P was introduced, we understand that 
the CBI intended to maintain a register, however this has not been introduced.   
 
 

8.  Head 6 of the General Scheme - Standards for Businesses 

 
In Head 6 of the General Scheme, the standards for businesses are vague. A breach of the standards 
may lead to significant administrative sanctions; the standards must be very clear. Head 6 presents 
the standards for businesses as general principles, making them ambiguous and open to multiple 
interpretations. This will make both compliance and enforcement difficult or dependent on 
subjective and arbitrary assessment, which may undermine the certainty and predictability of the 
regulatory framework. For instance, conducting business “professionally, honesty, ethically and with 
integrity” and “with due skill, care and diligence” are high level principles and it is difficult to 
understand with any degree of certainty what the CBI requires and how the CBI will enforce these 
standards.  

 
In addition, the standards for business overlap with other obligations. 
  
With respect to “maintaining adequate financial resources and control and manage its affairs and 
systems sustainably, responsibly, and in a sound and prudent manner”, rfsps are already subject to 
prudential requirements, and for certain classes of rfsps, e.g., banks, these requirements are very 
extensive. While this standard makes sense, in principle, making this a binding requirement (subject 
to sanction) suggests that that something beyond the existing Basel III/CRD IV framework (for banks) 
is envisaged. This can give rise to uncertainty.  
 
Client assets are already covered by detailed CBI regulations applicable to relevant entities. It is not 
clear what this standard is adding to the existing rules.  



 

 
In addition, banks are already subject to requirements around managing and mitigating conflicts of 
interest, including under CRD IV, the CBI’s Corporate Governance Requirements for Credit 
Institutions, the EBA Internal Governance Guidelines and pursuant to the directors’ fiduciary duties 
under the Companies Act 2014. It is not clear what is being added here, and, as such, this standard is 
unnecessary.  

 

Section 49 of the Central Bank (Supervision and Enforcement) Act 2013 provides that the Central 
Bank “may consult with such other persons as the Bank considers appropriate to consult in the 
circumstances.” Given the scale and importance of the Framework/SEAR, and its impact on both 
firms and individuals working in the financial sector, a specific consultation requirement should be 
included. At the very least, consultation should be a requirement (not merely an option), should have 
a specified minimum time period (e.g., 6 months), and should be specified to seek input from entities 
having expertise or knowledge of the relevant financial services sector captured by the regulation. 

 

Also, in Head 6 of the General Scheme there is a reference to the obligation to “deal with its 
regulators in good faith and in an open and cooperative way…..”. 
 
The proposal is for an obligation on firms to disclose “promptly, proactively and appropriately 

anything relating to the firm of which the Central Bank would reasonably expect notice”. The breadth 

and general nature of this standard is potentially problematic.  Firstly, it fails to recognise that certain 

information may be privileged or otherwise not capable of  disclosure to the CBI.  Secondly, it places 

an obligation on firms to determine the CBI’s reasonable expectations without any clear guidance or 

principles, and because the CBI can impose sanctions for non-disclosure, the CBI can decide what 

should reasonably be disclosed to it, without any obligation to give notice or guidance.  This creates 

an imbalance in favour of the CBI without any external reference point or oversight. The current 

professional secrecy regime as set out in section 33AK of the Central Bank Act 1942 and associated 

EU legislation, bolstered by the regulators’ extensive investigative and information-gathering power, 

provide an appropriate mechanism for ensuring dialogue and the exchange of information.  

Placing the status of material which is subject to Legal Professional Privilege on a statutory footing 

(as is the case in the UK under section 413 of the Financial Services and Markets Act 2000) would 

provide valuable certainty on this issue and would ensure that engagements relating to potential 

disclosure of privileged material are subject to clear parameters. 

 

9. Head 30 of the General Scheme – Monetary sanctions for individuals 

 

Ceiling/ metrics for calculating for the maximum monetary penalties should be clearly established in 

the primary legislation to ensure sufficient safeguards are provided. The administrative sanctions 

regime currently sets a cap of €1million for fines for individuals for prescribed contraventions and 

this will be excessive for the vast majority of persons captured by the standards. While Head 30 

makes provision for the monetary sanctions for individuals (and sets general proportionality factors), 

additional ceilings or metrics should be set out in the cases of conduct breaches, taking account of 

the relatively wide population covered (incl. persons not in senior management). Head 30 should 

include a mandatory obligation on the CBI to publish guidelines on its sanctioning approach for 

individuals.  

 



 

Approach to retrospectivity  
 
The General Scheme suggest that it is not intended that the new powers to investigate former CFs/ 
PCFs will apply to conduct that occurred before the commencement of the legislation and that the 
current enforcement regime will continue to apply in relation to past conduct. 
 
It would be useful to have clarification as to how the new powers are intended to operate, including 
in particular: 
 

• In relation to circumstances where the trigger for an investigation is a suspected prescribed 

contravention by a firm, which arises from actions that occurred before the commencement 

of the legislation, but which contravention is not remedied at the date of the 

commencement of the legislation, and 

 

• Noting that the power to investigate former role holders is framed as being based on the 

CBI’s suspicion that the person poses “ a danger to consumers or the financial system, 

irrespective of whether they continue to perform a CF role at the time when an investigation 

is being commenced”, in circumstances where a person is no longer a CF and is no longer 

engaging with consumers or the financial system, it would be helpful to have clarity for the 

basis on which the suspicion that the person is a danger to consumers, or the financial 

system is intended to be grounded and how far back, in time, the CBI intends to  examine. 

 
10. Learning from the UK’s SM&CR experience 

 
BPFI has expressed the view that we see opportunities to learn from similar regulatory regimes 
elsewhere, particularly in the UK.   
 
The UK’s regime has three key elements: the senior managers regime (SMR), the certification regime 
(collectively, the SM&CR) and the conduct rules.  The SM&CR was introduced in the UK in 2016 to 
increase the accountability of senior managers of banks and insurers, by providing clarity in the 
allocation of responsibilities and the criteria for fulfilling them.  It was designed, not simply as a tool 
for regulators, but one to help firms strengthen internal processes 
 
In this context, and by comparison, we note that the General Scheme has not distinguished between 
executive directors and non-executive directors.  However, we also note the publication of the CBI’s 
recent Notice of Intention to amend the list of PCFs (22 September 2021) which will introduce a 
stand-alone PCF role for independent non-executive directors. 
 
It is important that the role of NEDs be reflected in how the regulations are to apply, which is to 
challenge at board meetings and to chair particular committees competently. 
 
It is useful to note that in the UK’s SM&CR , a distinction has been drawn between NEDs who hold 
key positions, such as chairs and those that do not hold such positions. 
 
Our view is that there should be a distinction in the prescribed responsibilities which are assigned to 
independent non-executive directors, non-executive directors, and executives.  This would assist 
firms in applying a consistent approach to the allocation of prescribed responsibilities. 
 



 

Following on from these points, it is interesting to note that in the UK individuals who do not hold a 
“Key NED” role, or a “notified NED” role do not need to be formally approved by the UK regulator, 
instead, the onus is on the firm to complete their Fitness and Probity controls and to notify the 
appointment to the UK regulator.  We would ask that this approach be considered, it is 
proportionate, and we understand it works well in the UK. 
 
The concept of individual accountability places a greater emphasis on a strong and positive culture, 
greater diversity and conduct standards. The expectation that the Board will set this “tone from the 
top” also applies to INEDs. 
 
INEDs acknowledge the importance of their role and that they will have greater individual 
accountability, not only because of the potential consequences on an individual for breaches but also 
because firms will increasingly rely on the independence of INEDS and the challenges which they can 
bring to a Board. 
 
We note that the CBI regards INEDs as an integral component of the board of an rfsp and a 
fundamental safeguard within an rfsp’s governance framework.   
 
CBI guidance on what the CBI considers are the key elements of each role and the responsibilities 
and expectations of the office holder will be useful.   
 
We believe that some senior executive functions should be mandated, but that there needs to be 
some flexibility to permit firms to structure their senior management teams, as they see fit, in order 
to optimise the use of resources and talent. 
 
It is noted that the UK operates its accountability regime in parallel with a regulated variable pay 
system ( which is in turn aligned to the EBA remuneration guidelines).  SEAR cannot operate as 
effectively as it could without variable remuneration.  While variable remuneration is important to 
incentivise better decision making and risk taking, the use of malus and clawback provides another 
tool to punish poor behaviour, in addition to regulatory sanction.  The continued restriction on the 
application of variable pay in Irish retail banks will set Ireland’s accountability framework apart and 
increase the competitive disadvantage of the retail banks. 
 
We note that in the UK, it took time to identify the individuals in scope of the SM&CR, but it was not 
just the identification which took time, the statements of responsibility were the most time 
consuming part of the process, together with the implementation of new policies, the introduction of 
conduct standards and putting infrastructure in place to monitor/ update changes as they occur.   
 
From this experience, we know that effective implementation will take time and careful planning and 
preparation will be essential, together with a comprehensive and continuous training programme to 
truly embed the Framework. 
 
Finally, under this heading, BPFI members note that the UK’s SM&CR is a useful reference point.  
However, the Framework must cater for the needs and requirements of the Irish financial services 
sector.  BPFI members and other stakeholders can provide useful feedback to ensure that the 
Framework is suitable for the specific requirements of firms doing business in Ireland. 
 
 
 

11. Collective responsibility  

 



 

It is important to recognise that the collective responsibility of boards will need to be considered during 
the design of the Framework.  
 
How would an individual be expected to evidence that they have participated effectively in 
collaborative/ collective decision-making, as this will not necessarily be evidenced in committee 
minutes? i.e., There may be instances where an individual attends a committee, however they make 
no contribution, or such contribution is not considered to be significant enough to warrant capture in 
minutes or (as is accepted as good practice among secretariat professionals) minutes record a 
discussion without seeking to attribute specific comments or questions to a participant 
 
Guidance will be welcome as there will be a tension between the individual roles and where a 
committee/ board has a role in collective decision making.  In the UK, the FCA/ PRA has provided 
some useful materials/ case studies. 
 

12. Timelines for implementation 

 
The Framework will impact a significant number of individuals working in banks and across the wider 
financial services sector. In this regard, we believe that there should be a phased implementation of 
different parts of the Framework, such that: 
 

• SEAR is implemented first; and 

• Certification Regime and conduct standard staff regimes are implemented 12 months after the 
SEAR implementation deadline. Particularly with respect to employees affected by these 
cohorts, it is important that the CBI considers the significant cost and resource requirements 
institutions will face with respect to: 
 

➢ Providing training to all employees. 
➢ Reviewing and/or re-issuing job descriptions. 
➢ Reviewing/and/or re-issuing contracts of employment. 
➢ Engaging with trade unions to ensure any changes to the above are agreeable. 
➢ Enhancing performance review processes/frameworks. 
➢ Addressing jurisdictional questions where the Framework seeks to have extra-territorial 

impact. 
 
On timelines, we would also note that the activity for identification of individuals, in scope, took a very 
significant amount of time in the UK, and there had to be an interpretation of some of the rules to 
support this activity.   
 
It is also important to note that there will be a need for system changes and appropriate time from 
finalisation of rules to implementation needs to be provided, in order to make these changes. In 
particular, any reporting requirements need to be understood early on, and information requirements 
set out clearly so that systems can be designed to capture the requirements.  The system impact and 
work required to achieve what may seem like minor changes should not be underestimated. 
 
Members request that there be an 18-24 month period for industry implementation, commencing 
after the legislation, CBI regulations, CBI guidance  and codes come into force. 
 
 
 
 

13. Conclusion 



 

 
In summary, the provisions of the General Scheme providing for the Framework, are significant and 
require careful consideration and detailed planning to ensure that they are effectively and efficiently 
implemented.  Given that the provisions of the Framework will be covered in primary and secondary 
legislation and significant CBI guidance, we would welcome continued dialogue with  the Department 
of Finance, as well as with the CBI, while consulting on various aspects of the Framework. 
 
We understand that the CBI will issue its consultation when the enabling legislation is passed into law 
and at that point, we would hope that there will be a long consultation period to allow time to make a 
detailed and carefully considered submission. 

Contacting us 

BPFI is happy to meet with interested parties to discuss the contents of this document. Should you 
wish to contact BPFI, please contact: 
 
Brian Hayes, Chief Executive Officer, BPFI 


