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28 July 2021 

 

Re: Pre-Legislative Scrutiny of the General Scheme of the Protected Disclosures (Amendment)   
Bill 2021. 

 

Dear Mr. McGuinness, 

I refer to your letter dated 29 June 2021 relating to “Pre-Legislative Scrutiny of the General Scheme 

of the Protected Disclosures (Amendment) Bill 2021”. Governor Makhlouf has asked me to reply.   

 

Background 

The Central Bank of Ireland (the “Central Bank”) welcomes the opportunity to submit views on the 

General Scheme of the Protected Disclosures (Amendment) Bill 2021 (the “Bill”). The Central Bank 

is a prescribed person1 for receiving protected disclosures (“Reports”) under the Protected 

Disclosures Act 2014 (the “2014 Act”). The Central Bank is also designated to receive Reports 

under Part 5 of the Central Bank (Supervision and Enforcement) Act 2013 (the “2013 Act”). In 

addition, various European enactments require the Central Bank to establish effective mechanisms 

to enable reporting of actual or potential infringements to it.  

We note that the purpose of the Bill is to provide for the transposition of the EU Whistleblowing 

Directive2 (the “Directive”) via an amendment to the 2014 Act.  We understand that the Directive 

is intended to strengthen and standardise whistleblowing protections across Member States where 

                                                                    
1 The Central Bank was first designated as a prescribed person on 23 July 2014 pursuant to the Protected 

Disclosures Act 2014 (Section 7(2)) Order 2014 [S.I. No.339 of 2014] (since revoked). The Central Bank remains a 

prescribed person pursuant to the Protected Disclosures Act 2014 (Disclosure to Prescribed Persons) Order 2020 

[S.I. No. 367 of 2020] 
2 Directive (EU) 2019/1937 of the European Parliament and of the Council of 23 October 2019 on the protection of 

persons who report breaches of Union law (the Directive) 
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whistleblowers (“Reporting Persons”) report breaches of EU law. Ireland has a well established 

protected disclosures regime in place. 

The Department of Public Expenditure and Reform (“DPER”) implemented a public consultation on 

the transposition of the Directive in July 2020. The Central Bank submitted a response to that 

consultation.  

Both the Directive and the 2014 Act apply to a wide range of industries and sectors, including, but 

not limited to, financial services. It is important for the Central Bank that the additional provisions 

contained in the Bill continue to ensure the operational effectiveness of the regime applicable to 

financial services and the remit of the Central Bank.  As such, the Central Bank will continue to 

engage as necessary with DPER until the completion of the transposition process.  

However, for now and as requested, the Central Bank has set out below some observations on the 

Bill. We have done so in the context of our designation as a Prescribed Person under the 2014 Act. 

 

Context and Scope 

Recital 1 to the Directive notes that [P]ersons who work for a public or private organisation or are in 

contact with such an organisation in the context of their work-related activities are often the first to know 

about threats or harm to the public interest which arise in that context. By reporting breaches of Union law 

that are harmful to the public interest, such persons act as ‘whistleblowers’ and thereby play a key role in 

exposing and preventing such breaches and in safeguarding the welfare of society. However, potential  

whistleblowers are often discouraged from reporting their concerns or suspicions for fear of retaliation.  In 

this context, the importance of providing balanced and effective whistleblower protection is increasingly 

acknowledged at both Union and international level. 

Protected disclosures play an important role in assisting the Central Bank discharge its supervisory 

and enforcement mandate. They serve to enhance the Central Bank’s overall regulatory insight by 

providing a valuable source of information regarding sector specific matters and regulated firms. In 

addition, the presence of a protected disclosures regime also plays a unique role in the promotion 

of high standards within regulated firms, and it aids in positively influencing behaviours. As such, 

the Central Bank is acutely aware of the importance of providing effective whistleblower 

protections.   

The Central Bank has a dedicated function, the Protected Disclosures Desk (the “Desk”), for the 

receipt and management of protected disclosure reports. The team managing the Desk operates 

dedicated reporting channels and can be contacted by phone, email or post. This system has 

operated effectively for the Central Bank in accepting and assessing Reports and liaising with 

Reporting Persons. It reflects the provisions that the Bill now lays down for the operation of 

protected disclosures functions (external reporting channels) for prescribed persons3. In this 

regard, the Bill also acknowledges the legal obligations, which may be applicable to prescribed 

persons as regards confidentiality, professional privilege, privacy and data protection in 

                                                                    
3 Head 10 of the Bill  
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communicating the final outcome of investigations triggered by the protected disclosure. This is 

relevant to the statutory framework within which the Central Bank operates.  

The Bill extends the scope of matters that qualify as relevant wrongdoings to include breaches of 

Union acts set out in the Annex to the Directive4. The Central Bank has been prescribed by 

regulations made pursuant to the 2014 Act for receipt of Reports in respect of [A]ll matters relating 

to contraventions of financial services legislation (within the meaning of the  2013 Act)5. In this regard, 

given that the definition of “financial services legislation” in section 3 of the 2013 Act includes Union 

acts referred to in the Annex6, this does not represent a material change in scope for the Central 

Bank such that it might for others.    

 

General  

The Central Bank does not propose to comment on each of the Heads of the Bill. By way of 

observation, we note that the Bill provides for interaction with other enactments, anonymous 

reporting, the establishment of internal reporting channels and the Protected Disclosures Office, 

and penalties.  

The Bill7 provides that where specific rules on the reporting of relevant wrongdoings are provided 

for in the sector-specific Union acts set out in the Annex to the Directive, those rules shall apply. 

The Central Bank notes that work is ongoing with regard to the interaction between the Bill and 

other sector-specific national legislation. It will be important that the interplay between different 

pieces of legislation in this area is carefully considered and the final position as to what rules apply 

and in what context, are very clear once the Bill is finalised. This will likely be important to many 

stakeholders of the 2014 Act and to Reporting Persons.   

The Bill8 provides that persons who report anonymously are protected if their identity is 

subsequently revealed and they suffer penalisation.  The Central Bank welcomes this inclusion. The 

Central Bank accommodates receipt of all information, to include through anonymous reporting, 

and assesses each Report it receives. The Central Bank has received valuable information through 

this medium, but would encourage those submitting Reports to provide contact details where 

possible, as it can be difficult to fully assess reports if there is no mechanism to engage with 

Reporting Persons if required.  

A significant number of firms, including financial services firms, will be required to establish and 

maintain internal channels and procedures by 17 December 2021 for the making of protected 

disclosures by their employees and for follow-up9.  Given this short timeframe, it will be important 

to communicate this requirement to as many affected employers as possible. As a substantial 

                                                                    
4 Head 5 of the Bill 
5 See schedule of S.I. No. 367 of 2020 Reference Number 5 
6 See definitions of “designated enactments” and “designated statutory instruments” as per Sections 2(1), 2(2A) 
and Schedule 2 of the Central Bank Act, 1942 
7 Head 6 of the Bill  
8 Head 8 of the Bill 
9 Head 9 of the Bill 

https://service.betterregulation.com/document/125732
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amount of Central Bank regulated entities will be affected, the Central Bank will support any DPER 

communications to regulated entities.  

The Bill provides for the establishment of a Protected Disclosures Office within the Office of the 

Ombudsman10.  It envisages that this Office will perform a number of functions to include 

transmitting a Report to an appropriate prescribed person. In this regard, speed of transmission11 

and confidentiality will be important considerations for the operation of this function. The Central 

Bank also notes that it, and potentially other prescribed persons, works under two distinct domestic 

protected disclosures regimes. It is possible therefore, that this Office may also receive reports that 

do not fall under the 2014 Act and as such provisions around confidentiality and onward 

transmission in such circumstances, may also require careful consideration.  

The Bill12 includes a provision for effective, proportionate and dissuasive penalties for specified 

acts. It is noted from the Bill that the precise form of the penalties will be decided upon during the 

drafting process in consultation with the Office of the Attorney General.  The Central Bank is of the 

view that due to the cross-sectoral nature of the legislation, and in order to ensure consistency in 

the application of the penalties, a single agency should be responsible for the enforcement of 

penalties across all of the public and private sectors in as far as possible.  

                                

I hope this response is helpful for the Committee’s deliberations. We remain available to discuss 

any of the issues set out in this response further. 

 

Yours sincerely, 

 

___________________________________ 

Seána Cunningham 

Director, Enforcement and Anti-Money Laundering  

 

 

 

                                                                    
10 Part IV Heads 16-20 of the Bill  
11 Head 17(2) provides that the Director of the Protected Disclosures Office shall transmit the disclosure to the 
suitable competent authority within 7 days 
12 Head 24 of the Bill  




