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John McGuinness, T.D. 

Cathaoirleach to the Joint Committee on Finance,  

Public Expenditure and Reform, and Taoiseach 

Leinster House 

Dublin 2 

D02 XR20 

 
By email only: financecommittee@oireachtas.ie 
 
 
7 July 2021 
 
 

Re: Pre-Legislative Scrutiny of the General Scheme of the Protected Disclosures 

(Amendment) Bill 2021. 

 

 

Dear Deputy McGuinness, 

I would like to thank the Joint Committee on Finance, Public Expenditure and Reform, and 
Taoiseach for the invitation to make a submission regarding the pre-legislative scrutiny of 
General Scheme of the Protected Disclosures (Amendment) Bill 2021, published by the 
Minister for Public Expenditure and Reform. 

I note that the Committee is seeking views in particular on the following matters: 

 The policy rationale for the Bill 

 The technical, legal and drafting aspects of the Bill 

 Possible areas where the Bill might be improved 

 Possible implications/consequences arising from the Bill, and 

 Any other comments on the Bill. 

In that regard, the Office previously made a submission to the Department of Public 
Expenditure and Reform as part of the Consultation on the Transposition of the EU 
Whistleblowing Directive and it is considered that the Bill broadly reflects the points raised in 
our submission. Further comments regarding the provisions of the Bill are set out in Appendix 
1 enclosed with this letter.  

The Office of the Planning Regulator (OPR) was established in April 2019 on foot of 
recommendations made by the Mahon Tribunal.  As part of the ‘Final Report of the Tribunal 
of Enquiry into Certain Planning Matters and Payments 2012’, Mahon J recommended: 

“The Minister for the Environment’s enforcement powers should be transferred to an 
Independent Planning Regulator who should also be charged with carrying out investigations 
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into systemic problems in the planning system as well as educational and research 
functions…” 

 
The legal footing of the OPR is provided under the Planning and Development Act (the Act), 
as amended, and gives the OPR a statutory basis to carry out three main functions: 
 

i. Independent assessment of all local authority and regional assembly forward 
planning, including development plans, local area plans and regional spatial and 
economic strategies; 

 
ii. Examination of the systems and procedures used by any planning authority, 

including An Bord Pleanála, in the performance of any of their planning functions, 
including assessing risks of maladministration or corruption; and 

 
iii. Driving national research, training, education and public information programmes. 

 

Further to the above, one of the key statutory functions of the OPR, is the conduct of reviews 
and examinations of the systems and procedures operated by planning authorities, inter alia, 
matters relating to maladministration and corruption. Such reviews or examinations may be 
instigated by the OPR, by a request of the Minister, or as a result of complaints. 

In that regard, the position of the Planning Regulator as a statutory office holder, is prescribed 
under the Protected Disclosures Act 2014 as a recipient of disclosures of relevant wrongdoing 
relating to matters appropriate by reason of the nature of the responsibilities or functions of 
the Office of the Planning Regulator.  

It is important to recognise that the enactment of the Protected Disclosures Act 2014 placed 
Ireland as one of ten EU Member States to implement a comprehensive legal framework for 
the protection of whistleblowers. This enactment and indeed the forthcoming transposition of 
the EU Whistleblowing Directive represent important developments in the strengthening of the 
suite of measures available in the State to address the risk of criminal offences, 
maladministration and corruption, and to offer appropriate protections to whistleblowers.  
 

I trust our comments enclosed in Appendix 1 are of assistance to the Committee and I am 

available to discuss in further detail should the Committee require anything further. 

 

 

Yours sincerely, 

 

 
 

______________________ 

Niall Cussen 

Chief Executive and Planning Regulator 

Office of the Planning Regulator 
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Appendix 1: Submission by the Office of the Planning Regulator regarding Pre-
Legislative Scrutiny of the General Scheme of the Protected Disclosures (Amendment) 
Bill 2021 
 
 

Head 8 Anonymous disclosures which transposes Article 6(2) of the Directive 

The provisions of Head 8 of the Bill set out, inter alia, that recipients of anonymous reports are 
not obliged to accept and follow up on anonymous reports. 

As part of the current regime, policies and procedures of a State body should clearly 
distinguish between anonymous and confidential disclosures.  While ensuring appropriate 
aspects of anonymous disclosures are taken into account by public bodies, such a body’s 
policies and procedures should clearly outline that difficulties may arise in the case of 
anonymity of the discloser such as providing appropriate protection from penalisation, or 
keeping the discloser abreast of the investigation.  

The Office considers that the inclusion of a provision whereby anonymous reports are not 
obliged to be accepted and followed up on may reduce the risk and number of vexatious 
disclosures. 
 

Head 9 Internal reporting channels which transposes Chapter II (Articles 7 – 9) of the 
Directive  

Internal reporting channels in the form of policies and procedures on protected disclosures 
are an important aspect of ensuring accountability and transparency in public bodies. Within 
the national context, many State organisations fulfil key regulatory or oversight roles, while 
employing fewer than 50 employees. It is important that all State bodies place particular 
importance on the implementation of appropriate whistleblowing policies and procedures 
including the protection of disclosers, regardless of staffing numbers, albeit ensuring that 
sufficient support resources are available to the organisations via the central Government.  

It is therefore welcomed that the Bill prescribes that all public bodies, regardless of size, must 
have internal procedures for protected disclosures. 

The Office also notes that further consideration may be merited in relation to the provision of 
Article 8 of the EU Whistleblowing Directive which states: 

‘Member States may provide that internal reporting channels can be shared between 
municipalities or operated by joint municipal authorities in accordance with national law, 
provided that the shared internal reporting channels are distinct from and autonomous in 
relation to the relevant external reporting channels.’ 

There are 31 local authorities within the Irish Local Government system which are grouped 
within 3 Regional Assembly areas. The OPR plays a key role in the oversight of the functioning 
of the systems and procedures of the local authorities, including the examination of risks 
relating to maladministration or corruption. In that regard, a scenario may be envisaged where 
issues arising from a protected disclosure may affect multiple local authorities’ administrative 
areas. To this end, it would be important for appropriate structures to be implemented to avoid 
the duplication of administrative efforts as part of the examinations of protected disclosures. 
The newly established Protected Disclosures Office in the Office of the Ombudsman may be 
the appropriate authority to play a role in this process. 
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Head 11 Ministerial reporting channels which amends section 8 of the Protected 
Disclosures Act and Head 16 Establishment of a Protected Disclosures Office 
 
The establishment of the new Protected Disclosures Office in the Office of the Ombudsman is 
an important and welcomed development in the process of strengthening of the whistleblowing 
regime in Ireland. It is noted that disclosures made to Ministers shall be referred to the new 
Protected Disclosures Office in the Office of the Ombudsman, which will provide support and 
advice to the Minister in respect of handling of protected disclosures. It is considered that this 
approach is likely to address any potential shortcomings in the application of the regime by 
public bodies and will strengthen accountability in the application of the regime. 
 
 
Head 22 Measures of support which transposes Article 20 of the Directive  

   

As the Office previously submitted, it is important that support be provided for reporting 

persons who may be unsure of the mechanisms around protected disclosures, whether their 

concern is in fact a protected disclosure or where such concerns might be addressed 

alternatively. Accordingly, it is welcomed that the Bill sets out a provision whereby 

comprehensive and independent information and advice on making a protected disclosure 

and the rights and protections available under this Act will be made available to the public in 

a manner that is easily accessible and free of charge. 

 

 

END 

 




