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Ibec Submission  

INTRODUCTION  

Ibec welcomes the opportunity afforded by the Department of Public Expenditure and Reform 

(the Department) to provide a submission on the General Scheme of the Protected 

Disclosures (Amendment) Bill 2021 (the draft Heads of Bill) arising from the transposition of 

Directive (EU) 2019/1937 of the European Parliament and the Council of 23 October 2019 (the 

Whistleblowing Directive) on the protection of persons who report breaches of Union law. 

The draft Heads of Bill will amend the Protected Disclosures Act 2014 (the Principal Act) to 

give effect to the Whistleblowing Directive.  

The Whistleblowing Directive, which must be transposed by 17 December 2021, aims to set 

a common minimum standard across EU Member States for the protection of persons who 

report information about threats or harm to the public interest obtained in the context of 

their work-related activities.  

Ibec participated in the Department’s consultation on the transposition of the Whistleblowing 

Directive in July 2020, during which the Department sought views regarding the use of 

Member State options – i.e. those matters contained within the Directive in respect of which 

Member States can or must make a choice as regards implementation.  

Ibec notes that the Department is now seeking views on the policy rationale for the Bill, the 

technical, legal and drafting aspects of the Bill, possible areas where the Bill might be 

improved, possible implications/consequences arising from the Bill and any other comments. 

Where relevant these matters have been dealt with separately, and otherwise are dealt with 

throughout the body of the submission.  

POLICY RATIONALE FOR THE BILL  

Ibec notes that the draft Heads of Bill will amend the Principal Act to give effect to the 

Whistleblowing Directive. The EU adopted the Whistleblowing Directive after many member 

states had already implemented their own protection for whistleblowers, such as the 

protections Ireland had already afforded to whistleblowers under the Principal Act.  

Ibec recognises the importance of protected disclosures legislation and whilst bona fide 

complaints must be investigated and addressed by employers, malicious complaints in this 

area are time consuming and incredibly financially burdensome for employers. In this regard, 

Ibec submits that it is proportionate that as the regime continues to expand the obligations 

on employers that disincentives and penalties are introduced for vexatious complaints. It is 

imperative that the Department is cognisant of the punitive nature of whistleblowing 

legislation already in place in the Principal Act regarding any potential breaches by employers 

and that the transposition of the Whistleblowing Directive therefore goes no further than is 

necessary to achieve its aims.  
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Whilst Ibec recognises the importance of protecting those who may blow the whistle on 

defined matters that warrant investigation, the legislation in this area is open to abuse, 

particularly given the high compensatory awards available to reporting persons. Accordingly, 

caution must be exercised in the transposition process.  

The Principal Act already provides one of the most protective whistleblowing regimes in 

Europe and in this regard, only minimal transposition is necessary as the Principal Act is 

already fit for purpose. It is noted that the Principal Act is also one of the most punitive pieces 

of national whistleblowing legislation across member states where up to five years 

remuneration can be awarded where employees are dismissed as a result of making a 

protected disclosure. The Principal Act in this regard provides robust protection for reporting 

persons and Ibec submits therefore that it is important the Department does not in any way 

go beyond what is necessary to meet the objectives of the Whistleblowing Directive.  

 

PART II - LEGISLATIVE AMENDMENTS 

HEAD 5  

MATERIAL SCOPE  

Section 5(3) of the Principal Act sets out what matters are considered relevant wrongdoings 

for the purposes of that Act. Section 5(3) currently sets out a list of eight relevant 

wrongdoings. Head 5 currently proposes to insert the following after provision after 

subparagraph (h):  

(i) That a breach, as defined in Article 5(1) of the Whistleblowing Directive, has occurred, 

is occurring or is likely to occur. 

This amendment is in line with the requirements of the Whistleblowing Directive as it amends 

the definition of what is considered a breach under the Principal Act to include those set out 

in the Whistleblowing Directive.  

Head 5 also amends section 5 of the Principal Act by inserting the following after 

subparagraph 8:  

(9) A matter is not a relevant wrongdoing if it is a matter concerning interpersonal 

grievances exclusively affecting the reporting person, namely grievances about 

interpersonal conflicts between the reporting person and another worker and the 

matter can be channelled to other procedures designed to address such matters. 

This amendment, which clarifies that interpersonal grievances are not relevant wrongdoings 

for the purposes of the Principal Act, reflects recital 22 of the Whistleblowing Directive. It is 

noted that the Code of Practice on Protected Disclosures Act 2014 (Declaration) Order 2015 

S.I. No 464 of 2015 (the Code of Practice) sets out what the difference is between a grievance 

and a protected disclosure and states that “a grievance is a matter specific to the worker i.e. 

that worker’s employment position around his/her duties, terms and conditions of 
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employment, working procedures or working conditions. A grievance should be processed 

under the organisation’s Grievance Procedure. A protected disclosure is where a worker has 

information about a relevant wrongdoing.” Ibec welcomes that this clarification is now set 

out in the legislation, in line with the Code of Practice and with Recital 22 of the 

Whistleblowing Directive. Should the Code of Practice be updated following the transposition 

of the Whistleblowing Directive, the Code of Practice should restate this difference between 

a personal grievance and a protected disclosure for the sake of clarity.  

HEAD 6  

INTERACTION WITH OTHER ENACTMENTS  

Head 6 provides that where specific rules on the reporting of relevant wrongdoings are 

provided for in the sector-specific Union acts set out in the Annex to the Whistleblowing 

Directive, those rules shall apply. This is in accordance with Article 3 of the Whistleblowing 

Directive which sets out the relationship with other Union acts and national provisions. It is 

noted that further work is ongoing in this area to set out the interaction of this Bill and the 

Directive with other sector-specific national legislation concerning the protection of 

whistleblowers. It is submitted that it should be clearly stated that if a sector specific 

whistleblowing procedure is already in place, that it is the sector specific piece of legislation 

that would be applicable to any protected disclosures rather than the Principal Act (as 

amended), to avoid confusion as to which reporting procedures and response timeframes 

apply. 

HEAD 8  

ANONYMOUS DISCLOSURES 

This Head transposes Article 6(3) of the Whistleblowing Directive which provides that persons 

who report anonymously are still protected by the Directive if their identity is subsequently 

revealed and they suffer penalisation. It also transposes Article 6(2) of the Directive which 

states that the Directive does not affect the power of Member States to decide whether legal 

entities in the private or public sector and competent authorities are required to accept and 

follow up on anonymous reports of breaches.  

Ibec responded to the Department’s consultation on the transposition of the Whistleblowing 

Directive in July 2020 and provided a submission on the questions which addressed the use 

of Member State options as set out in the Whistleblowing Directive (July Submission). In our 

July Submission, Ibec stated that we did not believe that Ireland should avail of the option to 

require anonymous reports to be accepted and followed-up. This was in light of the fair 

balance to be drawn between the protection of whistleblowers and the ability of employers 

to properly investigate disclosures of alleged wrongdoing and the need for safeguards against 

misuse. Ibec therefore welcomes the decision by the Department not to avail of this option 

to require anonymous reports to be accepted and followed-up.  
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HEAD 9  

INTERNAL REPORTING CHANNELS  

This Head transposes Chapter II (Articles 7 – 9) of the Directive concerning internal reporting 

and follow-up. Whilst Section 6 of the Principal Act already enables employees to make a 

protected disclosure to their employer, Section 6 will be amended to insert the provisions 

setting out that all private entities with 50 or more employees shall establish and maintain 

internal channels and procedures for the making of protected disclosures by employees.  

Section 6 (9)(c) of the Principal Act as amended will include the designation of an impartial 

person or persons competent to follow up on protected disclosures who will maintain 

communication with the reporting person and provide feedback to that person, in line with 

the Whistleblowing Directive. Ibec submits that further guidance and support in this area will 

be required in terms of the impartiality of a person in an organisation who is dealing with a 

protected disclosure, particularly for any SME’s who may be implementing such procedures 

for the first time and may have a very small HR function or indeed no HR function at all. It is 

likely in some scenarios that an employee will discuss all details of their employment and 

indeed any potential protected disclosures with their manager and it will therefore be a 

challenging exercise for many SME’s to set up such reporting channels in compliance with the 

Whistleblowing Directive. The requirement to set up either internal reporting channels or to 

engage a provider to establish the reporting channels externally will also present huge 

challenges for SME’s both from a financial perspective and from a time and administrative 

perspective also. SME’s will have to research whether external providers are compliant with 

the Whistleblowing Directive before they seek to engage them and many SME’s will have no 

HR function or indeed department which has experience of this subject matter at all. In this 

regard, the investment SME’s will have to make to establish such reporting channels for the 

first time cannot be underestimated.   

Article 26(2) of the Whistleblowing Directive enables Member States to postpone the 

requirement in Article 8(3) of the Directive regarding the requirement to have internal 

reporting procedures in place for private entities with more than 50 employees by three years 

to December 2023. In light of the onerous requirements to establish such channels for the 

first time for many smaller employers, Ibec welcomes this decision by the Department to avail 

of the derogation to ensure SME’s are given adequate time to implement any internal 

procedures to ensure compliance with the Whistleblowing Directive.  

Ibec submits that where organisations already have internal reporting channels in place for 

the purposes of protected disclosures that such internal reporting channels should be 

sufficient to meet any obligations under the Whistleblowing Directive, provided the more 

prescriptive requirements as set out in the Whistleblowing Directive are adhered to 

(regarding timeframes for responses etc). Article 8(6) of the Whistleblowing Directive sets out 

that: 

 Legal entities in the private sector with 50 to 249 workers may share resources as regards the 

receipt of reports and any investigation to be carried out. This shall be without prejudice to 
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the obligations imposed upon such entities by this Directive to maintain confidentiality, to give 

feedback, and to address the reported breach.  

It is submitted that the Department, when drafting the detailed legislation on this provision, 

should enable legal entities with 250 or more workers across related entities to also share 

resources as regards the receipt of reports and conducting investigations. This would reflect 

the status quo for many of these organisations who already have complex and detailed 

whistleblowing policies in place where all reports go to one entity in a group company 

structure, such as compliance, legal or finance as approriate. The alternative, which would be 

to require each entity within the group structure to put in place a whistleblowing procedure 

at each group level would be wholly unworkable and disproportionate for a number of 

reasons: 

• In group companies which already have whistleblowing procedures in place, the 

function that receives and carries out the investigation upon receipt of a protected 

disclosure (whether that be legal, compliance, HR or finance for example) is unlikely 

to be a function which is present in every entity within the group. 

• Should each entity within the group therefore be obliged to establish their own 

independent reporting channel, they are unlikely to have a team within each group 

entity that has the necessary expertise to investigate or, receive a protected 

disclosure. Additionally, the costs of setting up a suitable function (such as legal, 

compliance, HR or finance) within each entity would be entirely disproportionate 

given that these functions will already be operating at group level and therefore will 

in many cases be a duplication, purely to serve the objective of having a 

whistleblowing function in each entity.  

• Employees would also have less confidence that the reports are being handled 

appropriately by the entity receiving the report, if they are aware that their local entity 

does not have a function with the expertise that would normally deal with protected 

disclosures at group level, for example. 

• Companies will have less visibility over company-wide breaches that are being 

reported, if all the protected disclosures are not being funnelled through the same 

reporting lines, meaning there is more opportunity for oversight and recurring 

breaches and less opportunity for rectification at group level. 

• Reporting matters at a more local level may give rise to concerns for employees that 

those they are reporting to may be unable to be impartial if they are in some way 

connected with the allegation.   

HEAD 10  

EXTERNAL REPORTING CHANNELS  

This Head transposes Chapter III (External Reporting and Follow-up) (Articles 10-14) of the 

Whistleblowing Directive. Such provisions enable reporting persons to report information on 

breaches through external reporting channels, after having first reported through internal 

reporting channels, or, by directly reporting to external reporting channels.  
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This Head also amends Section 7(1)(b)(ii) of the Principal Act which by deleting the word 

‘substantially’ as required by Article 6(1) of the Whistleblowing Directive. Section 7(1)(b)(ii) 

has therefore been amended from the pre-requisite that a reporting person reasonably 

believes that the information disclosed, and any allegation contained in it are substantially 

true, to a reasonable belief that the information disclosed, and any allegation contained in it 

are true. There is therefore a higher onus on the reporting person to possess a belief that 

something is true, rather than substantially true before their disclosure will qualify as a 

protected disclosure to a prescribed person within the meaning of the Principal Act.  

Part IV – PROTECTED DISCLOSURES OFFICE  

HEAD 16 ESTABLISHMENT OF A PROTECTED DISCLOSURES OFFICE 

This Head provides that a Protected Disclosures Office will be established within the Office of 

the Ombudsman. Ibec welcomes the establishment of a Protected Disclosures office, should 

the purpose of such office to be to give guidance and support to employers endeavouring to 

comply with their obligations as set out under the Principal Act. The Workplace Relations 

Commission serves as the forum whereby employees can bring claims under the Principal Act 

and be substantially rewarded thereunder for any breaches of the legislation. There is 

therefore sufficient redress available for employees for breaches of the Principal Act and 

therefore no further avenue for reporting persons would be required. However, Ibec would 

welcome an office that provides guidance and support to employers particularly in light of 

the new burdensome obligations in the draft Heads of Bill.  

PART V – PROTECTIONS  

HEAD 21 – PROTECTION FROM RETALIATION  

This Head expands the definition of employee as set out in the Principal Act and brings the 

following persons within the scope of the definition of employee (a) members of the 

administrative, management or supervisory body of an undertaking, including non-executive 

members; (b) volunteers and unpaid trainees; and (c) natural persons who acquire 

information on a relevant wrongdoing during a recruitment process or other pre-contractual 

process. Article 4 of the Whistleblowing Directive broadens the personal scope of the 

Whistleblowing Directive to include said persons and therefore this amendment in line with 

the Whistleblowing Directive in that regard.  

This Head also expands the definition of an employer to include (a) in the case of members of 

the administrative, management or supervisory body of an undertaking, the undertaking in 

question; (b) in the case of volunteers and unpaid trainees, the organisation for or under 

whom the volunteering or training activity was carried out; (c) in the case of natural persons 

who acquire information on a relevant wrongdoing during a recruitment process or other pre-

contractual process, the organisation responsible for that recruitment or other pre-

contractual process. It is stated that in scenario (c) it would be imperative for any claims which 

an employee might bring to be brought to the correct organisation in which the relevant 

wrongdoing came to their attention. It would be impossible for the ‘end-user’ or client of a 

recruitment agency for example, to investigate a potential protected disclosure if it concerns 
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something which the individual became aware of in their dealings with the recruitment 

agency and vis-versa. Ibec submits that greater clarity around this provision would be 

welcome when the Heads of Bill are being reviewed.  

Schedule 2 of the Principal Act is amended to provide that where a complainant is a person 

referred to in subhead (1) and they are not in receipt of remuneration in respect of the work-

related context in which they have made a protected disclosure, the maximum amount that 

may be awarded by way of compensation for penalisation shall be €13,000.  Whilst Article 

21(8) of the Whistleblowing Directive requires that all persons referred to in Article 4 of the 

Whistleblowing Directive are provided with remedies and full compensation, the introduction 

of €13,000 compensation for the compensatory awards for those who are not in receipt of 

remuneration from the employer such as volunteers and job candidates is a 

disproportionately high and unacceptable figure. The draft Heads of Bill already has the effect 

of expanding the definition of reporting person under the Principal Act, thereby broadening 

the obligations of employers in this regard to include people with whom they do not have an 

employment relationship, such as volunteers or shareholders. The proposed level of 

compensation for this cohort would serve to further increase the associated cumulative costs  

for employers in a disproportionate manner.  

Given the extremely broad remit of the protections under the Principal Act following these 

amendments, Ibec submits that a significantly lower threshold should be set for 

compensatory awards for those not in receipt of remuneration to offset the hugely 

burdensome impact of this piece of legislation on employers. This is particularly so in a climate 

where many employers are already struggling from the economic effects of the pandemic, 

but also the economic impact of other impending pieces of legislation such as the introduction 

of statutory sick pay.  

Given the expansion of the definition of reporting person, Ibec submits that there is potential 

for this legislation to be mis-used where disgruntled candidates who are unsuccessful for 

positions may falsely allege that they became aware of a relevant wrongdoing in the course 

of their recruitment process and therefore take a claim on a vexatious basis in response to 

being unsuccessful for a particular role. It is therefore submitted that individuals should have 

to establish a prima facie case that a protected disclosure has been made, and, that there is 

a causative link between the making of such a disclosure and any alleged penalisation or 

retaliation which happened as a result.  

We note that Recital 93 refers to the reversal of the burden of proof. It sets out that once the 

reporting person has demonstrated a prima facie that he or she either reported breaches or 

made a public disclosure and suffered a detriment, that the burden of proof should shift to 

the person who took the detrimental action. Whilst the reversal of the burden of proof is set 

out in Recital 93 it does not appear within the body of the Directive, and therefore is not 

legally binding on member states as the recitals do not have autonomous legal effect. As there 

is no requirement to amend the current framework of the burden of proof as set out in the 

Principal Act, we welcome the fact that the reversal of the burden of proof is not in the general 

scheme and therefore will not appear in the Bill.  
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Should it be a case that the Department intends to address it, Ibec submits that any reversal 

of the burden of proof would be hugely problematic for employers. Given the Principal Act 

will amend the definition of reporting person to include individuals outside of the 

employment relationship, to combine the broader definition of reporting person with the 

reversal of the burden of proof would be completely unacceptable and unworkable for 

employers who would likely face a plethora of claims, many of which are likely to be 

unsubstantiated or even vexatious due to the complexity of the whistleblowing framework 

and the likelihood of the legislation either being misunderstood or indeed abused. The 

Principal Act sets out the maximum compensatory award at 5 years remuneration which is 

already hugely punitive for employers and therefore the transposition of the Whistleblowing 

Directive should go no further than is necessary given the robust regime already in place.  

POSSIBLE IMPLICATIONS/CONSEQUENCES ARISING FROM THE BILL 
 
Given the broadening of the definition of reporting persons under the draft Heads of Bill and 
the increased obligations on employers as a result of this, Ibec submits that further 
disincentives and penalties should be introduced for those who pursue vexatious claims. 
Section 12(4) of the Principal Act sets out that where the investigation of the relevant 
wrongdoing was not the sole or main motivation for making the disclosure, the amount that 
would be just and equitable in terms of compensation may be up to 25% less than otherwise. 
In light of the expanded definition of reporting persons and the establishment of reporting 
channels which will impact all employers with more than 50 employees, it is submitted that 
the Heads of Bill should allow for compensation to be reduced by up to 50% in circumstances 
where the reporting person is making the disclosure and is motivated by other factors, 
beyond the investigation of the relevant wrongdoing. This would assist in deterring individuals 
from pursuing claims that are not genuine and would be more proportionate given the 
punitive nature of the whistleblowing regime on employers.  
 
ANY OTHER COMMENTS YOU MAY WISH TO MAKE ON THE BILL 

Ibec thanks the Department for the opportunity to make a submission on the draft legislation. 

As set out above, the protective regime set out for whistleblowers in the Principal Act is fit 

for purpose and therefore there is little transposition necessary for the purposes of the 

Whistleblowing Directive.  

END 




