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Cathaoirleach’s foreword 

The Regulation of Lobbying (Amendment) Bill 2020, a Private Members’ Bill 

sponsored by Deputy Mairéad Farrell and Deputy Pearse Doherty, seeks to amend 

the Regulation of Lobbying Act 2015 with the stated purpose of increasing 

transparency and accountability on the part of those who wish to engage in lobbying. 

The Bill has a number of primary aims, including to increase the cooling off period from 

one year to two years and to give the Standards in Public Office Commission (SIPO) 

the power to investigate and sanction breaches of this period; and to require those 

undertaking lobbying to comply with the Code of Conduct for Persons Carrying on 

Lobbying Activities, rather than simply the need to have regard to the code of conduct 

as at present.  The Bill also seeks to impose greater duties on Designated Public 

Officials (DPOs) and to close a loophole whereby business representative groups or 

coalitions of interest without employees may engage in lobbying without disclosure 

requirements. 

The Bill’s sponsors stated that they had introduced the legislation against the backdrop 

of the high profile appointment of a former Minister of State to a role that was likely to 

involve lobbying within a short period of that person leaving office.  The sponsors said 

this development highlighted deficiencies in the Principal Act that should be addressed 

to avoid a repeat of such instances in the future and to ensure SIPO had sufficient 

powers to investigate issues and, where necessary, impose sanctions.  The sponsors 

also pointed out that the Bill would implement 12 of SIPO’s 22 own recommendations 

made as part of its submission to the 2019 Statutory Review of the Act with the 

purpose of improving and strengthening transparency and accountability, and its role 

in the implementation of the legislation.   
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The Joint Committee heard from witnesses that while Ireland has a good reputation 

with regard to the regulation of lobbying, they agreed that gaps in the Principal Act 

needed to be addressed. They maintained that while lobbying is an essential element 

of the political process, it should be sufficiently regulated so that the public is aware of 

who is lobbying who and about what in the context of the formulation of public policy. 

The Joint Committee is aware that the Government has indicated that it intends to 

enact its own legislation that will amend the 2015 Act.  If that legislation proceeds, the 

Joint Committee requests that the key issues raised in this report and the conclusions 

reached during the detailed scrutiny process are taken on board by the Government 

and implemented. 

On behalf of the Joint Committee, I wish to thank all those who provided submissions 

and attended meetings of the Joint Committee as part of the analysis of the Bill. I wish 

to thank in particular the Oireachtas Library & Research Service for the preparation of 

its briefing paper which was invaluable to the Joint Committee in its consideration of 

the Bill and the wider topic of lobbying.  I also thank the Secretariat for its work on this 

report and all those who assisted the Joint Committee with its consideration of the Bill. 

While the Joint Committee undertook scrutiny of the legislation, under Standing 

Orders, the report will now be considered by the Select Committee on Finance, Public 

Expenditure and Reform, and Taoiseach which will make the decision as to whether 

to recommend that the Bill should or should not proceed to Committee Stage. 

 

 

John McGuinness T.D.  

15 March 2022 
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 CHAPTER 1  

Introduction  
This report outlines the detailed scrutiny undertaken by the Joint Committee on 

Finance, Public Expenditure and Reform, and Taoiseach (“the Committee”) of the 

Regulation of Lobbying (Amendment) Bill 2020, a Private Members’ Bill.  The aim of 

the Bill, which contains nine sections, is to amend the Regulation of Lobbying Act 2015 

– the Principal Act.  

 

The Bill was first introduced on 19 November 2020 by its sponsors, Deputy Mairéad 

Farrell and Deputy Pearse Doherty, and completed Second Stage on 25 November 

2020.  The Government introduced an amendment on Second Stage to delay further 

progress of the Bill for nine months until September 2021, stating that this was to allow 

a number of reviews to be undertaken Second Stage debate 24 November 2020. 

 

On 1 September 2021, Deputy Farrell and Deputy Doherty wrote to the Joint 

Committee to request that detailed scrutiny be undertaken at the nearest possible 

opportunity, following notification from the Journal Office that the Bill had completed 

Second Stage on 25 August 2021. 

 

The Committee agreed on 10 September 2021 to Deputy Farrell and Doherty’s request 

that it undertake scrutiny of the Lobbying Regulation (Amendment) Bill 2020 pursuant 

to Standing Order 178.  While noting that it was a matter for the Select Committee to 

recommend whether Private Members’ Bills (PMBs) should progress to Committee 

Stage following scrutiny, the Committee previously agreed that scrutiny of PMBs would 

be undertaken by the Joint Committee.   

 

The Committee, therefore, began scrutiny of the Bill in October 2021, holding one 

public meeting and requesting a written submission from the Minister for Public 

Expenditure and Reform in addition to consideration of a briefing paper prepared by 

the Oireachtas Library & Research Service (L&RS), all of which informed its detailed 

consideration of the legislation.  
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Purpose of the Bill  
The purpose of the Regulation of Lobbying (Amendment) Bill 2020 is to amend the 

Regulation of Lobbying Act 2015 – the Principal Act.  This Act established a statutory 

framework for the regulation of lobbying activity in Ireland for the first time with the aim 

of bringing transparency and accountability to policymaking.   

 

Under the Act, persons engaged in lobbying must disclose this activity by registering 

on the Lobbying Register maintained by the Standards in Public Office Commission 

(“the Commission”) and making regular returns about their lobbying activity, including 

which “designated public officials” were the recipient of their lobbying.  Those engaged 

in lobbying are also required to have regard to a code of conduct on lobbying published 

by the Commission.  The aim of these obligations is to bring greater transparency and 

accountability to the process of policy making by ensuring who is talking to whom and 

about what policy issues is public knowledge. 

 

The 2015 Act contains five Parts: 

•• Part 1, sections 5 and 6: Define what constitutes “lobbying activity” including 

defining a “relevant communication” to a “relevant public official” and setting 

out “persons” to whom the Act applies 

 

•• Part 2, sections 8-15: Introduce regulations which apply to persons who are 

undertaking “lobbying activity,” including that they must register on a public 

Register of Lobbying, submit regular returns detailing their activity and have 

regard to a Code of Conduct on Lobbying if published by the Commission 

 

•• Part 3, sections 16-17: Empower the Commission to publish a Code of 

Conduct on Lobbying and empowers SIPO to investigate contraventions of 

certain (but not all) provisions of the Act 

 

•• Part 4, sections 18-21: Empower the Commission to establish and manage 

the Register of Lobbying, and set out the contraventions of the Act which are 

an offence, including penalties 
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•• Part 5, section 22: Prohibits former designated public officials (DPOs) from 

engaging in lobbying activities (connected to their previous employment) for 

one year after their departure 

 

The Regulation of Lobbying (Amendment) Bill 2020 contains nine sections as 

follows:  

•• Section 1: Interpretation 

Section 1 defines the Principal Act as the Regulation of Lobbying Act 2015. 

 

•• Section 2: Amendment of section 11 of the Principal Act 

Under the Act, a representative body comes within the scope of the legislation only if 

it has one or more full-time employees. The proposed section 2 would amend the 

definition of representative bodies to capture informal “coalition of business interests” 

which have been formed to lobby as a group of mutual industry interests.  The 

proposed section would also require members of such bodies/coalitions to be named 

on returns to the Commission.  

•• Section 3: Amendment of section 11 of the Principal Act 

Section 11 (1)(c) and (1)(d) of the Principal Act require that applications to register 

must include information and contact information respectively about the applicant’s 

business or “main activities”. Section 11(1)(b) only includes a reference to carrying on 

business but omits any reference to main activities. Section 3 of the Bill would require 

that all appropriate contact information is provided, and would bring section 11(1)(b) 

of the Principal Act in line with subsections 11(1)(c) and (d) by the insertion of the 

words “main activities”.  

•• Section 4: Duties of designated public officials 

Section 4 would insert a new section in the Principal Act relating to the duties of 

Designated Public Officials (DPOs) whereby if a DPO became aware that a person or 
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body undertaking lobbying activities had failed to comply with requirements for the 

registration of such activities, the DPO would cease all communication with that person 

or body and inform the person or body why such communication had ceased. 

The section would also require the DPO to inform the Commission of the cessation of 

communication; and where the Commission became aware of lobbying activity by a 

person or body who had failed to comply with the registration provisions of the Act, the 

Commission could direct the DPO to cease communication. Similarly, where the 

Commission became aware of lobbying activity by a person or body who had been 

found guilty of a contravention in accordance with the provisions of the Act, the 

Commission could direct the DPO to cease communication. The Commission would 

have the authority to determine the duration of the cessation of communication in the 

above situations and could determine when communication may be re-established. 

•• Section 5: Amendment of section 16 of the Principal Act 

This section would amend the Principal Act to direct that persons comply with the code 

of conduct rather than having to have regard to it.  It would also give the Commission 

power to investigate and report on breaches of the code of conduct. The section would 

also direct the Commission to prepare an annual report specifically relating to the code 

of conduct with a copy of it to be laid before each House of the Oireachtas no later 

than 30 June in the year following that to which it relates. 

•• Section 6: Amendment of section 18 of the Principal Act 

This section would provide for further contraventions under section 18 of the Principal 

Act, including failing to follow a direction of SIPO in respect of the cessation of 

communication under the newly inserted section 16; and contravening section 22(1) 

which provides for the cooling-off period after a DPO leaves office. 

•• Section 7: Amendment of section 22 of the Principal Act 

Section 7 provides for the extension of the cooling-off period for DPOs leaving public 

office from one year to two years and for the extension of the scope of section 22 of 

the Principal Act to include public bodies and DPOs with whom a person may have 

had significant involvement, influence or contacts.  It further provides that the details 
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of any successful application for consent to waive the cooling-off period made by a 

DPO to the Commission would be published in the annual report of the Commission. 

 

•• Section 8: Amendment of section 25 of the Principal Act 

Section 8 provides for the deletion of section 25(2) of the Principal Act, which refers to 

the identification of persons in reports prepared by the Commission. 

•• Section 9: Short Title and commencement 

Section 9 refers to the Short Title and commencement date for the legislation. 

Procedural basis for scrutiny  
Private Members Bills referred to Select Committees are subject to the provisions   

of Dáil Standing Order 178 and the Memorandum of Understanding, between 

the Houses of the Oireachtas and the Government, which was adopted on 15 January 

2019.   

 

Dáil Standing Order 178(1) provides that “…the Bill shall be subject to scrutiny by the 

relevant Committee” and paragraphs (2) and (3) respectively state that “Scrutiny, shall 

be conducted from a policy, legal and financial perspective…” and that “where the 

relevant Committee has completed scrutiny of a private member’s Bill, it shall– lay a 

report thereon before the Dáil, and… send a Message to the Dáil–   

(i) confirming that scrutiny has been completed and reported on, and  (ii) containing a 

recommendation on whether or not the Bill may proceed to Committee Stage”.   

 

Paragraph (4) of Standing Order 178 permits scrutiny of the Bill in Joint Committee, 

viz.: “Nothing in these Standing Orders shall preclude a Joint Committee from 

undertaking scrutiny, and reporting thereon, save that only the 

relevant [Select] Committee may decide on the recommendation as to whether or not 

the Bill may proceed to Committee Stage.”  
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CHAPTER 2 – Detailed scrutiny  

Introduction 
 

Outlining the purpose of the Bill on Second Stage, the Bill’s sponsor, Deputy Mairéad 

Farrell told the House that the legislation was intended to address a need for increased 

regulation of lobbying arising from events in the previous months and to stop “the 

revolving door between political life and lobbying activities” which, she said, was 

“corrosive to democracy and undermines the public’s confidence that our political 

system is responsive to people’s needs rather than those of unelected vested groups”. 
1  

 

Deputy Farrell noted her disappointment that the Government had tabled an 

amendment on Second Stage to delay the progression of the Bill for nine months to 

allow for a further review of section 22 of the Principal Act.  The Deputy further noted 

that this was review was in addition to reviews carried out in 2016 and 2019. 

Background to the legislation 
The Deputy stated that the Bill would implement 12 of the 22 recommendations made 

by the Standards in Public Office Commission to the Government as part of its 2019 

review of the Lobbying Act 2015 SIPO 2019 review of Lobbying Act set out below: 

 

Recommendation 1: The Act should be amended to provide that any 

business representative bodies or “coalitions” of business interests, 

irrespective of number or status of employees, are within scope of the Act, 

where one of more of the members of the body/coalition would be within 

scope if they were acting themselves. Members of the body/coalition should 

be required to be named on returns in support of increased transparency 

 
1 P 409 Official Report 24 November 2020 
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that this was review was in addition to reviews carried out in 2016 and 2019. 

Background to the legislation 
The Deputy stated that the Bill would implement 12 of the 22 recommendations made 

by the Standards in Public Office Commission to the Government as part of its 2019 

review of the Lobbying Act 2015 SIPO 2019 review of Lobbying Act set out below: 

 

Recommendation 1: The Act should be amended to provide that any 

business representative bodies or “coalitions” of business interests, 

irrespective of number or status of employees, are within scope of the Act, 

where one of more of the members of the body/coalition would be within 

scope if they were acting themselves. Members of the body/coalition should 

be required to be named on returns in support of increased transparency 
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Recommendation 8: Section 11(1)(b) of the Act should be amended to 

include an address where a person carries on business or their “main 

activities”. 

Recommendation 10: Section 16 of the Act should include an explicit 

requirement for the Commission to lay any code of conduct published under 

section 16 of the Act before the Houses of the Oireachtas.  

Recommendation 11: The Act should be modified to give the Commission 

authority to conduct inquiries into and report on breaches of the Code. 

Recommendation 12: Failure to comply with section 22 of the Act (either in 

relation to submitting an application for consent, where required, or in relation 

to complying with the Commission’s decision on an application for consent) 

should be a relevant contravention under section 18 of the Act and an offence 

under section 20 of the Act.  

Recommendation 13: Employers of relevant DPOs should ensure that 

DPOS are aware of their post-employment obligations when planning to leave 

a post, and that they may seek advice from the Commission as needed.  

Recommendation 14: The Act should be amended to extend the scope of 

section 22 to include public bodies and DPOs with whom a person may had 

significant involvement, influence or contacts.  

Recommendation 15: The Act should be amended to allow the Commission 

to publish certain details regarding its decisions to waive or reduce the 

cooling-off period under section 22 of the Act.  

Recommendation 16: An anti-avoidance clause be added to the list of 

relevant contraventions in section 18 of the Act. 

Recommendation 18: The Act should be amended to introduce obligations 

for DPOs to decline further communications with persons where the DPO is 
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aware that the person has failed to register previous lobbying activities by the 

relevant date. 

Recommendation 19: The Act should be amended to provide the 

Commission with the authority to order any DPO to refuse to have dealings 

with a person who has been convicted of a relevant contravention. 

Recommendation 20: The Act should be amended to provide the 

Commission with the authority to investigate breaches of the provisions 

outlined in recommendations 19 and 20 above. 

Deputy Farrell stated that the Bill would broaden the scope of the Act, make some 

definitional changes and enact new provisions, including increasing from one to two 

years the length of the cooling off period that DPOs, such as Ministers, Ministers of 

State, special advisers, and high-ranking civil servants, would have to wait before 

moving to the lobbying sector.2  The Deputy noted concerns had been expressed that 

such a provision might interfere with individuals’ right to work but added that the 

legislation included a provision that would allow SIPO to waive or shorten the cooling 

off period if it believed a strong enough case had been made. 

The Deputy stated that the Bill included a provision that would allow SIPO to 

investigate and sanction breaches of the cooling off period and to investigate and 

sanction a person or body involved in lobbying that avoided his, her or its obligations 

under the Principal Act.  The Deputy further outlined that the Bill would require 

compliance with the Code of Conduct for Persons Carrying on Lobbying Activities, 

noting that the Principal Act only required that those involved have regard to the code 

of conduct.  The Bill would also enable SIPO to conduct inquiries into reported 

breaches of the code. 

 

The Bill’s co-sponsor, Deputy Pearse Doherty, told the Dáil during the Second Stage 

debate that events leading up to the introduction of the Bill where a Minister of State 

had become a lobbyist and a lobbyist had become a member of the commission that 
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regulated lobbying had “shone a light on the revolving door that exists between private 

interests and government, between corporate lobbyists and the corridors of power”.3   

 

He said this “revolving door” had a “corrosive effect on government” and undermined 

public trust: “It reveals a system where private interests have a short cut to the top of 

the table while the rest of the public have to wait in the queue.”4  The Deputy noted 

that SIPO had “no power to investigate or sanction” potential breaches of cooling off 

periods and that SIPO had raised such issues in its 2016 and 2019 review of the 

Principal Act. 

 

Other contributors to the Second Stage debate also referred to what they termed a 

“cosy consensus between big business, finance and politics” the effect of which was 

“corrosive to democracy”, and the “revolving door” between politicians and lobbyists 

that “undermines confidence in politics and public trust in the Houses of the 

Oireachtas”. 5  

 

Contributors also referred to the fact that SIPO had highlighted issues, such as the 

cooling off period and the code of conduct (whereby lobbyists are required only to 

have regard to it rather than adhere to it), in its 2016 and 2019 reviews, making 22 

recommendations on how they could be addressed with the purpose of improving and 

strengthening transparency and accountability, but these had not been implemented 

by the Government.   

 

In response to the Second Stage debate, the Minister for Public Expenditure and 

Reform, Deputy Michael McGrath, moved an amendment to delay the Second 

Reading for nine months to allow a review of section 22 of the Principal Act, which 

prohibits former designated public officials (DPOs) from engaging in lobbying activities 

(connected to their previous employment) for one year after their departure, to be 

undertaken. 

 

 
3 P 409 Official Report 24 Nov 2020 
4 P 410 Official Report 24 Nov 2020   
5 P 413 Official Report 24 Nov 2020   
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The Minister said the second statutory review of the Principal Act, published in 2020, 

found that there was widespread acceptance and support for the Principal Act, with 

the legislation and lobbying register “viewed in a positive and constructive light”.6  

 

The Minister continued that the statutory review report concluded that “amendment of 

the existing legislation should be considered only where a compelling business case 

for change is clear and unequivocal” and that “where issues highlighted through the 

public consultation process have not been dealt with, they are capable of being 

effectively managed and resolved on an administrative basis by SIPO without the need 

to amend the Act”.  

The Act is generally perceived to have met the intended objective of increasing 

transparency and accountability in respect of the lobbying of DPOs, 

underpinned by a register that is easily accessible and navigable7  

 

Regarding section 22, the Minister noted that SIPO had recommended that the section 

be amended to provide that failure to comply with the section, with respect to either 

submitting an application for consent where required or complying with the 

commission’s decision on an application for consent, should be a relevant 

contravention under section 18 of the Act and an offence under section 20 of the Act.  

The Minister added, however, that reviewing section 22 “presents challenges”, 

including: 

While there are no enforcement provisions associated with breaches of the 

section, any potential legislative amendment to provide for sanctions for 

breaches of section 22 has to factor in issues such as the right of a person to 

work and the proportionality of any limitations and sanctions that may be 

imposed.8  

 

The Minister continued that the Bill also proposed significant changes to other sections 

of the Principal Act and that given the overlap between it, other legislation, and the 

reviews, he had decided to extend the remit of the review underway in his Department 

 
6 P 414 Official Report 24 Nov 2020  
7 P 415 Official Report 24 Nov 2020  
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to include the issues raised in the Bill.  He stated that he intended to bring proposals 

to the Government as soon as this work was completed. 

 

Key points raised 
The Joint Committee held one meeting on 13 October 2021 attended by 

representatives of Transparency International Ireland, and SIPO, and Professor Gary 

Murphy  JCFPERT 13 Oct 2021 

The Committee also received a written submission from the Minister for Public 

Expenditure and Reform as part of its detailed scrutiny of the Bill. [available here] 

The Bill seeks to address five key policy issues regarding the regulation of lobbying: 

1. The scope of the Act should be extended to include all lobbying activity by 

business representative bodies and coalition of interests (section 2) 

 

2. Cooling-off provision: widen scope, lengthen and make waiver applications 

public (section 7)  

 

3. Strengthen enforcement of ‘cooling-off’ provision (and other enforcement 

matters) (section 6)  

 

4. Enhance compliance with the Code of Conduct for Lobbyists (section 6)  

 

5. Place duties on DPOs (inserted by section 4 and section 7 of the Bill).  

 

Scope of the Principal Act and coalition of interests  
Under the Principal Act, lobbying is defined as instances where a person makes, 

manages or directs a “relevant communication” to a “designated public official” in 

relation to a “relevant matter”. As noted in the briefing paper prepared by the Library 

& Research Service (“L&RS”), the distinction between actions that constitute, or do 

not constitute, lobbying depends far more on the type of communication than on the 
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person who is making the communication.9 This approach to the regulation of lobbying 

is considered best practice in that the obligations apply to a wide variety of lobbying 

activity, and not just to lobbying undertaken by professional lobbyists.10 

The sponsors of the Bill suggest that the definition of lobbying should be amended to 

bring greater transparency to lobbying activities by business representative bodies or 

coalitions of business interests.  

Under section 5(2) of the Principal Act, “persons” who carry out lobbying activities 

have:  

(a) more than ten full-time employees,  

(b) are representative bodies with at least one full-time employee, or  

(c) are issue-based organisations with at least one or more full-time employee 

(and the “lobbying activity” is made on the person’s behalf, on behalf of the 

members (or any member), or for the furtherance of the issue respectively).  

 

The effect of the provision is that a representative body or an issue-based body only 

comes under the scope of the Act if it has one full-time employee.  Section 2 of the Bill 

seeks to amend section 5(2) of the Principal Act to broaden the definition of persons 

who must comply with the regulations.  This is with a view to ensuring that business 

representative bodies or coalitions of business interest, even if they have no 

employees, are subject to disclosure requirements if they represent or include persons 

who already come under the scope of the Act.  The aim of the amending provision is 

to shift the focus of the lobbying regulations onto the action of lobbying rather than the 

person who is lobbying and to close the potential loophole involved. 

The L&RS paper noted that SIPO’s submission to the Second Statutory Review of the 

2015 Act [sipo-submission-10-may-2019-1.pdf (lobbying.ie)] identified the definition of 

lobbying as “failing to bring transparency to certain lobbying activity involving business 

representative bodies or coalitions of business interests”, with SIPO noting: 

 
9 P7 L&RS Briefing Paper 
10 P7 L&RS Briefing Paper 
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There are a number of representative bodies, however, that exist primarily to 

advocate on behalf of their members, but do not have full-time employees and 

are not, therefore, within scope of the Act.11  

 

SIPO said it was “aware of” informal non-incorporated, coalitions of businesses with a 

name and letterhead but no employees who can undertake lobbying activity with no 

obligations under the Act.  It noted that it “knew of examples of such coalitions in the 

airline industry, software companies and in the entertainment and leisure fields.”12 

Whether or not such informal coalitions or bodies have been formed with the 

intention of circumventing the Act’s provisions, the effect has been that the 

lobbying activity falls outside of scope and is not made transparent. This 

undermines the spirit and intent of the legislation and provides an effective 

loophole for those who might exploit it.13  

The L&RS paper notes that while the Government argued that this issue was not 

significant enough to warrant legislative change, in July 2021 it outlined its intention to 

address this issue through amending legislation.  

 

A number of reasons for not broadening the scope of the Act in this way were 

presented in the gov.ie - Second Statutory Review of the Regulation of Lobbying Act 

2015 (www.gov.ie). First, it was stated that the purpose of retaining a threshold for 

representative and issue-based organisations was to avoid the scenario whereby 

small, local organisations which discuss local issues with public representatives (with 

no employees) were obliged to register. The central argument against such an 

amendment was that “it would be difficult to bring the representative bodies that are of 

concern within the scope of the Act without inadvertently bringing in these small local 

organisations.’ (Review, 2020, 24-25). It was also suggested that the proposal to 

require representative bodies and coalitions of business interests to register might not 

bring greater transparency as currently “there is no obligation under the Act for 

 
11  P 3 Lobbying.ie SIPO Submission, 10 May 2019 
12 P 3 Lobbying.ie SIPO Submission, 10 May 2019 
13 P 4 Lobbying.ie SIPO Submission, 10 May 2019 
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representative bodies to identify their individual members nor to indicate which 

members have an interest in the lobbying activity.” (2020, p.22). 

 

The L&RS paper notes that the Bill appears to take these aspects into account, first, 

by providing that business representative bodies and coalitions of interest which will 

be required to register are those which represent/include persons which are already 

subject to the Act; and, second, by inserting a new clause – section 5(10) – which 

would oblige the representative bodies and coalitions of interest brought under the 

regulations to identify the names of the individual persons who carry out the lobbying 

activity. 

Mr. John Devitt of Transparency International Ireland (TII) told the Committee at its 

meeting on 13 October 2021 that TII had recommended in 2014 that where an 

individual was in beneficial ownership or had a controlling stake in a company or an 

organisation, notwithstanding the fact they believed they were making representations 

on their own behalf, they should register that communication on the lobbying register, 

so that it was not just a professional lobbyist or an employee of that company that was 

obliged to register: 

There will be circumstances where someone with a controlling stake, or 

controlling share ownership of a company, or beneficial ownership of a 

company, is making representations on public policy that affect their own 

financial interests or the interests of that company and, in those circumstances, 

we believe those communication should be registered.14  

 

Professor Gary Murphy agreed, stating: “What we are trying to get at in the definition 

of lobbying is what public policies or decisions are being taken that can have a material 

effect on a person, an organisation or an interest group.”15  

 

Professor Murphy told the Committee that he was of the view that “the 2020 

supplemental Act, should be enacted in its entirety”: 

 
14 P 10-11 JCFPERT 13 Oct 2021  
15 P 11 JCFPERT 13 Oct 2021  
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I do not see any plausible reason for the State to resist the recommendations 

put forward by Deputy Pearse Doherty and Mairéad Farrell. More openness, 

accountability and transparency are better.16  

 

Professor Murphy was asked if there were concerns about changing the manner in 

which politics in Ireland operates if unpaid advocacy groups were required to register 

engagements with elected officials for the purposes of achieving their objectives.  

Professor Murphy stated that that he was “in favour of voluntary lobbyists registering 

and allowing people the opportunity to see what they are lobbying for because it all 

goes to the heart of public policy”.  

If we start drawing distinctions as to whose lobbying counts and must be 

registered and made public and whose does not, there is the potential for a 

slippery slope that would allow people to say they did not realise they had to 

register or make a disclosure.17  

 

Professor Murphy and Mr. Devitt were asked if more action was required to ensure 

transparency in respect of the fellow membership of a business representative lobby 

group or a coalition of business interests and if GDPR concerns were valid in the 

context of identifying individuals’ details.  Professor Murphy indicated that he believed 

the proposed section 5(10) – “The names of individual persons, who carry on lobbying 

activities as part of a business representative body or coalition of business interests 

... shall be included on the returns of the business representative body or coalition of 

business interests that are furnished to the Commission under this Act” - was a good 

start in this regard18. Mr. Devitt stated that there would always be business 

representative groups where the membership was not made public, and this was a 

matter for separate legislation or a voluntary initiative.19   

He added: 

 
16 P 3 JCFPERT 13 Oct 2021  
17 P 7 JCFPERT 13 Oct 2021  
18 P 15 JCFPERT 13 Oct 2021   
19 P 14 JCFPERT 13 Oct 2021   
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I do not think GDPR would apply to companies that are members of a business 

association or group and I see no reason why such business associations 

would not furnish the name of those member organisations to the commission. 

I foresee a problem arising if, for example, a not-for-profit organisation with a 

large membership, such as Amnesty International, was expected to furnish the 

names of its members, of which it could have thousands. However, I see no 

reason why a business association or trade association representing 

organisations would not name those organisations when making 

representations or make that information otherwise available.20  

 

Ms Sherry Perreault, head of ethics and lobbying regulation in the Standards in Public 

Office Commission, told the Committee that, on the whole, the Principal Act was 

“operating well” but the Commission had identified several areas where it believed the 

Principal Act “may be strengthened, clarified and made more effective”.21  

Ms Perreault said she noted that the legislation “reflect quite closely” 

recommendations made by the Commission, including the proposal to cover informal 

coalitions.  She agreed that a person has to fall within the scope of the Principal Act 

and the way it was structured meant it was “largely targeted at business or business 

interests as well as representative and advocacy bodies”. 22  

A person with more than ten employees, a business, a representative body or 

an advocacy group, as long as it has at least one employee, falls within scope, 

as would any third party paid to lobby on their behalf. Even if a consultant is 

lobbying, their client has to fall within the scope of the legislation as well for that 

to be a registrable lobbying communication. If I lobby as an individual and do 

not fit within the scope of the legislation, that lobbying also would not fit within 

scope if a third party was lobbying on my behalf. The primary client has to be 

within the scope of the legislation as well and it has to be about a relevant matter 

and to a designated public official. Whether that needs to be expanded is a 

matter for debate. I am of the view that the Act’s exemptions provide for things 

 
20 P 15 JCFPERT 13 Oct 2021   
21 P 16 JCFPERT 13 Oct 2021   
22 P 19 JCFPERT 13 Oct 2021   
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like private affairs being outside of scope and one would have to be cautious in 

terms of how the Act was reshaped to capture any matter that dealt with, for 

example, public funding and not to capture an individual’s private affairs.23  

 

The Committee noted that under the definition of lobbying in the Principal Act, an 

individual who is not operating on behalf of a third party and does not have more than 

ten employees can only lobby if it is deemed to be about land rezoning. Ms Perreault 

agreed that an individual is only captured by the Principal Act if he or she was lobbying 

about the zoning and development of land, as defined in the Planning and 

Development Acts: 

 

Individuals could theoretically fall within the scope of the legislation if they are 

employers, but not in their capacity as individuals… there are no provisions that 

capture individuals acting in their capacity as individuals, other than with 

respect to the zoning and development of land. 24  

 

Committee conclusions: 
The Committee notes the importance of preserving the ability of constituents to raise 

issues with public representatives and the need to avoid the unintended consequence 

of bringing small representative organisations with few resources and no employees 

within the scope of the Principal Act. Nevertheless, the Committee is of the view that 

the loophole whereby business representative groups or coalitions of interest without 

employees may engage in lobbying without disclosure requirements reduces 

transparency and should be addressed.  

The Committee is further of the view that consideration should be given to including a 

definition of “coalition of business interests” in the Principal Act in an effort to increase 

transparency and accountability. 

 
23 P 19 JCFPERT 13 Oct 2021  
24 P 19-20 JCFPERT 13 Oct 2021   
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The Committee supports the measures within the Bill that establishes that there would 

be transparency regarding the membership of such a coalition and agrees with the 

witnesses who suggested that such a requirement would be compatible with GDPR. 

 

Cooling off period 
Section 22 of the Principal Act prohibits former designated public officials (DPOs), 

including former Ministers, Ministers of State and senior public servants, from 

engaging in lobbying activities (connected to their previous employment) for one year 

after their departure with a view to avoiding conflicts of interest which could arise 

relating to their previous work.  

As the L&RS briefing paper notes, the Bill’s sponsors highlight what they consider a 

number of weaknesses with the scope, the length of and the application of the rules 

around the “cooling off” period identified by SIPO and others.25  First, it is argued that 

the definition of who has to abide by the cooling-off provision is too narrow. Under 

section 22(3) of the Principal Act which prohibits former designated public officials for 

one year from carrying out “lobbying activity” is directed at “any public service body 

with which the person was connected” and/or “a person who was a designated public 

official connected with that public service body during that period”.26  

The L&RS paper notes that SIPO has argued that the term “connected” is too narrow 

and that former DPOs should be prohibited from lobbying activity which is directed at 

public bodies and designated public officials with whom they have had significant 

involvement or held influence over and/or had significant contact with – as per its 

Recommendation 14.  This is with a view to bringing greater transparency to 

interactions within networks which do not necessarily only involve persons with whom 

one was formally connected. Section 7 of the Bill proposes to implement SIPO’s 

recommendation by replacing the term “connected” with the words suggested by 

SIPO. 

 
25 P13 L&RS Briefing Paper 
26 P13 L&RS Briefing Paper 
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and that former DPOs should be prohibited from lobbying activity which is directed at 

public bodies and designated public officials with whom they have had significant 

involvement or held influence over and/or had significant contact with – as per its 

Recommendation 14.  This is with a view to bringing greater transparency to 

interactions within networks which do not necessarily only involve persons with whom 

one was formally connected. Section 7 of the Bill proposes to implement SIPO’s 

recommendation by replacing the term “connected” with the words suggested by 

SIPO. 
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Second, it has been argued that one year is insufficient to mitigate the use of former 

networks and that a two-year cooling off provision would be more effective.  The L&RS 

paper notes that on the publication of the Registration of Lobbying Bill 2014, political 

scientists who had been consulted on the Bill throughout by the Department of Public 

Expenditure and Reform called for the cooling off provision to be extended to two 

years.  SIPO has also called for this, and the Bill, in section 7, proposes to address 

this perceived weakness by extending the cooling off provision to two years.   

 

Third, a clause in the Principal Act allows designated public officials to apply to SIPO 

to seek an exemption from this cooling off provision. While the entitlement to seek a 

waiver could be viewed as weakening the effectiveness of a cooling off period, it may 

also be accepted that the option to apply for a waiver should exist but only with full 

transparency; in particular it has been suggested that SIPO should be 

empowered/required to make public all such applications for waivers. This is not a 

requirement in the Principal Act and the Bill proposed to amend section 22 to empower 

SIPO to make public applications for waivers under the provision. 

 

Professor Gary Murphy told the Committee at its meeting on 13 October 2021 that the 

cooling off period “is a fundamental part of the Bill” and he noted that it was “supposed 

to be two years” in the original Act.  He noted: “Internationally, two years is the 

minimum… all the evidence points to a two-year minimum because of the revolving 

door.”27  

 

Mr. John Devitt of TII said that while it would be “churlish” not to acknowledge some 

of the progress made since the Principal Act was introduced, he also supported the 

extension of the period from one to two years: “It is welcome therefore to see a 

provision in the Bill for an extension of the cooling-off period for officeholders moving 

to the private sector from one to two years.”28   

 

 
27 P 3 JCFPERT 13 Oct 2021   
28 P 4 JCFPERT 13 Oct 2021 
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Ms Sherry Perreault told the Committee that the Commission “does not have a 

particularly strong view” regarding an increase in the cooling off period from one to two 

years, adding: 

There is not a particularly strong view on increasing the period from one to two 

years. Whatever the period the legislation needs to be enforceable and that is 

the priority. Rather than worrying about the duration of a cooling-off period it is 

more about whether the legislation has teeth.29  

 

Committee conclusions: 
The Committee is of the view that a one year cooling off period may be insufficient, 

and that consideration should be given to extending this period to two years.  The 

Committee also notes that enhanced cooling off periods may be required in respect of 

very senior roles or roles in areas of particular sensitivity. 

 

Enforcement of cooling off provisions and enforcement powers of 
SIPO  
 

Section 18 of the Principal Act empowers SIPO to investigate contraventions of certain 

provisions of the Act, such as registration and the requirement to make regular returns 

regarding lobbying activity.  Section 22, which prohibits former DPOs from undertaking 

certain lobbying activity for a year after their departure from their post is not included 

in section 18 as a relevant contravention which may be investigated by SIPO.  This 

means that SIPO does not have the powers to investigate or enforce the provision. 

The L&RS briefing paper notes that SIPO has consistently raised this issue as 

undermining the potential for the cooling off provision to reduce potential conflicts of 

interest.30  The paper notes that Professor Gary Murphy has also previously argued 

that for lobbying regulation to work, there needs to be strict enforcement of the 
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penalties for non-compliance, yet there is no penalty clause in this central part of the 

legislation.31 

The Bill in section 6 seeks to address this weakness by amending section 18 of the 

Principal Act to add it to the list of contraventions in section 22(1).  The Bill also 

proposes adding two other relevant contraventions to enhance the overall compliance 

with the Act – failing to follow the direction of the Commission in section 16A(3) or 

16(a)(4) [proposed new subsections which would empower SIPO to direct a DPO to 

cease contact with a person carrying out lobbying activity if it becomes aware that the 

person has failed to comply with or is guilty of a contravention of the Act]; and the 

taking of any action by a person that has as its intended purpose the avoidance or 

circumvention of his or her obligations under the Act. 

 

The L&RS paper notes that TII has consistently pointed out that adequate 

implementation mechanisms are key to making cooling off provisions effective in 

averting potential conflict of interest. The paper further notes that the central question 

is whether compliance with the cooling off provision would be best achieved by 

strengthening enforcement or by encouraging co-operation by disseminating 

information and through outreach.  

 

The proposal to make non-compliance with the cooling off provision a relative 

contravention was dismissed as unnecessary by the Department in both statutory 

reviews of the Principal Act and, instead, an information campaign to enhance 

familiarity with the provision was recommended. However, the Committee notes that 

the number of high-profile cases of public representatives taking up private roles 

recently has demonstrated how the perception of a revolving door can erode trust in 

the fact that the public administration works in the public interest.  The Committee 

further notes that this prompted the Government to support the proposal in the PMB 

(which SIPO was calling for) and that in July 2021, the Minister for Public Expenditure 

and Reform announced that the Cabinet had approved proposals for legislation which 

would bring section 22 under section 18, making it a relevant contravention of the Act. 
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Professor Gary Murphy told the Committee at its meeting on 13 October 2021 that “it 

beggared belief” that failure to comply with section 22 regarding the cooling off period 

was not considered to be a relevant contravention of the Act: “Regulators need teeth 

and Bills and Acts need teeth.”32  He added that he would be in favour of “beefing up 

SIPO as a body”: “Independent regulators globally work and work well when they are 

fully resourced.” 33 

 

Mr. John Devitt also welcomed the proposed requirement for a designated public 

official, DPO, to cease communicating with a lobbyist where he or she is aware that 

the person or body carrying on lobbying activities has failed to comply with the Act.34  

 

While indicating that TII would make some technical adjustments to the Bill, Mr. Devitt 

also stated that TII would recommend providing the Commission with the power to 

impose financial penalties on those persons, including DPOs, who fail to follow a 

direction from the Commission to comply with the Act.35  

 

Mr. Devitt said TII’s view of the primary goals of lobbying regulation was, first, “to 

prevent trade in influence; the use of personal connections or intermediaries to 

secretly influence policy”; and, second is to improve the quality of public policy by 

allowing the public and policy-makers full sight of the information used to influence 

that policy and to determine whether the policy is in the public interest: 

If the Act is to meet its first purpose, there should be a requirement to disclose 

not just the source but the amounts of funding received or fees charged by 

lobbyists with the lobbying regulator. This would allow enforcement agencies, 

including the Commission and An Garda Síochána, to evaluate information that 

could assist with any future investigation into allegations of breaches of the Act 

or attempts to trade in influence, an offence created with the passage of the 

Criminal Justice (Corruption Offences) Act 2018. Without a disclosure 

requirement it is difficult to know who has paid what to an intermediary or 
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Criminal Justice (Corruption Offences) Act 2018. Without a disclosure 

requirement it is difficult to know who has paid what to an intermediary or 

 
32 P 4 JCFPERT 13 Oct 2021 
33 P 6 JCFPERT 13 Oct 2021 
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whether he or she has done so lawfully, and it is equally difficult to determine 

whether anyone has sought to illegally influence policy36  

 

Ms Sherry Perreault told the Committee that the Commission had previously 

commented on a number of occasions on the issue of post-employment provisions 

and the lack of enforcement powers: “That presents a real dilemma for the commission 

as to how it can effectively oversee the administration of those provisions.”37  

 

She noted that the Commission had received numerous applications to waive or 

reduce the cooling off period:  

The commission notes that those people who have approached the commission 

seeking such a waiver or reduction are complying with their obligations under 

the Act to seek the consent of the commission. That is heartening. The fact is 

that where a person fails to comply either with the application process or with 

the provisions of any consent given or refused by the commission, there is 

nothing in the commission’s powers, under the legislation currently, that will 

allow it to enforce the legislation. It remains the view of the commission that 

that is a key priority area for amendment in the Act.38  

 

Committee conclusions: 
The Committee is of the view that the lack of enforcement powers regarding the 

cooling off period is a weakness in the Principal Act and it welcomes the Government’s 

indication that it intends to make non-compliance a “relevant contravention” under 

section 18.  The Committee notes, however, that this may require additional resources 

on the part of the Commission and is of the view that such resources, if required, 

should be provided. 

 

Enhance compliance with the Code of Conduct for Lobbyists  
 

 
36 Page 5 JCFPERT 13 Oct 2021 
37 Page 21 JCFPERT 13 Oct 2021 
38 Page 21 JCFPERT 13 Oct 2021 
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The Bill seeks to amend section 16 of the Principal Act to provide that persons 

engaging in lobbying comply with, rather than have regard to, the Code of Conduct for 

Lobbyists, which was issued under the Act by SIPO in 2018 and came into effect in 

January 2019. The L&RS paper notes that while the Bill proposes to empower SIPO 

to monitor and investigate compliance with the code of conduct, it does not make 

breaches an offence; rather it states that SIPO may take into account a person’s 

compliance with the code of conduct in its investigations into compliance and/or 

decisions on the prosecution of persons under the Act. 

 

Committee conclusions: 
The Committee did not consider this aspect of the Bill in detail and thus has not 

reached a conclusion in this regard.  However, it notes that compliance with the code 

should be mandatory. 

While the Committee recognises the primary focus of the legislation is in relation to 

the strengthening and enforcement of existing legal obligations under the Act, the Bill 

also strengthens obligations for compliance with the code of conduct. The Committee 

believes it is appropriate that SIPO be empowered to consider compliance or non-

compliance with the code of conduct as part of its investigation or prosecution of 

persons under the Act. 

Duties on DPOs  

Section 4 of this Bill seeks to insert a new section 16A into the Principal Act to place 

a duty on DPOs to cease contact with persons who they know to be engaging in 

lobbying activity while contravening the provisions of the Act (proposed sections 

16A(1) and (2)) and to oblige DPOs to comply with a direction by SIPO to cease 

contact with a person undertaking lobbying activity.  

 

Section 7 of the Bill would place a duty on public service bodies to inform departing 

DPOs of their obligations under the cooling-off provision (section 22 of the Principal 

Act). 
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The L&RS research paper notes that of the new duties which section 4 of the Bill 

proposes to place on DPOs (and on public bodies), only non-compliance with section 

16A(3) and (4) would be “relevant contraventions” under section 18 of the Principal 

Act.  This means that a DPO would be contravening the Act (and subject to 

investigation and/or prosecution) if he or she did not comply with a direction by SIPO 

to cease communication with a person engaging in lobbying who is not complying 

with(16A(3), or who is guilty of an offence under(16A(4) of the Act. 

The L&RS research paper notes that the Principal Act places no obligations on DPOs 

or on public bodies; rather DPOs are identified in the Act to help define what are 

lobbying activities. The Department of Public Expenditure and Reform and former 

Ministers have argued that this is a deliberate policy as the fundamental policy model 

underlying the legislation places the obligation for compliance on those engaging in 

lobbying and not those who are lobbied. 

The paper further notes that it has been argued that the proposal to place statutory 

duties on DPOs would be inconsistent with this model (Review of the Act, 2020, 26). 

At present, the only requirement for Departments and public bodies is that they make 

the identity of DPOs public for the purposes of the lobbying register (and this is not a 

legal requirement), but it is not always the case that lobbying regulations place 

obligations only on those lobbying. In other states transparency regulations are 

frequently placed on those who lobby and on those who are lobbied. The paper notes 

that TII has argued that proactive transparency by public officials is the most logical 

way to ensure transparency. 

 

The Committee noted at its meeting on 13 October that were four different ways that 

lobbying could be defined: where people are communicating either directly or indirectly 

with a designated public official, DPO; where communication is about a relevant 

matter; where communication is not specifically exempted; and where the person was 

considered to be in one of the groups itemised in the legislation.  The witnesses were 

asked if they thought that the definition of lobbying needed to be strengthened or 

reviewed and Mr. John Devitt told the Committee that TII had recommended in 2014 

that where an individual was in beneficial ownership or had a controlling stake in a 

company or an organisation, notwithstanding the fact that they believed they were 
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making representations on their own behalf, they should register that communication 

on the lobbying register: “it is not just a professional lobbyist or an employee of that 

company that is obliged to register.”39   

Professor Gary Murphy said he agreed, adding: “What we are trying to get at in the 

definition of lobbying is what public policies or decisions are being taken that can have 

a material effect on a person, an organisation or an interest group.”40  

 

In response to a query regarding whether section 4 would impose obligations on DPOs 

and makes it an offence for such officials not to carry out certain activities in certain 

circumstances, Mr. Devitt told the Committee: 

I believe it would be easier to enforce that particular provision if it was clear that 

it would only arise or be enforced where a lobbyist is in contravention of the Act. 

It would then be clear that, where someone is lobbying but has not registered 

or has failed to file a return, designated public officials, DPOs, should not 

engage with that person.41  

 

Professor Gary Murphy said that the Principal Act placed Ireland in “the top echelons” 

of states regarding lobbying regulatory systems 

Some years ago, we prepared a table of where Ireland might stand and 

internationally we are pretty good. Adopting this Bill in its present format would 

further strengthen our reputation internationally and would be seen as an 

exemplar in the European Union of how importantly the State treats the idea 

that people should know about people who lobby. I believe we are in a good 

position. I am a strong supporter of the Act and a strong supporter of the 

amendments.42  

 

 
39 P 10 JCFPERT 13 Oct 2021  
40 P 11 JCFPERT 13 Oct 2021  
41 P 8 JCFPERT 13 Oct 2021  
42 P 9 JCFPERT 13 Oct 2021  
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Ms Sherry Perreault told the Committee that an anti-avoidance clause would probably 

operate in conjunction with other potential offences under the legislation: 

Somebody who is investigated for non-compliance, lobbying without registering 

or failing to disclose all of their lobbying activities in a return, for example, might 

obstruct the investigation in some way or fail to comply with an order of an 

officer, which are already offences under the current legislation. An anti-

avoidance provision captures the aspects that do not currently fall within any of 

the other provisions of the legislation... There are activities or actions that 

people may take to avoid their obligations. We are of the view that those should 

be captured where it is a deliberate attempt to circumvent the purposes and 

transparency that is sought by the legislation. 43  

 

Ms Perrault also told the Committee that one of the recommendations SIPO had made 

was that designated public officials should have an obligation to refuse further 

communication with somebody where they know that person to be non-compliant: 

If somebody is non-compliant, or fails to register and submit returns of their 

lobbying activities, then their access to decision-makers should not be 

unimpeded in the way people who are compliant have unimpeded access.44  

 

Committee conclusions: 

The Committee is of the opinion that the achievement on the primary goal of ensuring 

greater transparency and accountability with regard to lobbying activity requires that 

those engaged in lobbying, and those being lobbied, are behaving in a manner that is 

consistent with this goal, with appropriate oversight of this activity and remedial 

measures for those not fulfilling their obligations. The Committee recognises that the 

Principal Act, as currently constituted, has a number of weaknesses and needs to be 

strengthened. It is of the opinion that, overall, the adoption of the new subsections 

would enhance the operation of the Principal Act. 

 
43 P 22 JCFPERT 13 Oct 2021  
44 P 22 JCFPERT 13 Oct 2021  
 

Report on Detailed Scrutiny of the Regulation of Lobbying (Amendment) Bill 2020 
[Private Members Bill]

Page 33 of 55

https://data.oireachtas.ie/ie/oireachtas/debateRecord/joint_committee_on_finance_public_expenditure_and_reform_and_taoiseach/2021-10-13/debate/mul@/main.pdf
https://data.oireachtas.ie/ie/oireachtas/debateRecord/joint_committee_on_finance_public_expenditure_and_reform_and_taoiseach/2021-10-13/debate/mul@/main.pdf


TUARASCÁIL MAIDIR LE GRINNSCRÚDÚ MIONSONRAITHE AR AN MBILLE UM STOCAIREACHT A 
RIALÁIL (LEASÚ), 2020 [BILLE COMHALTAÍ PRÍOBHÁIDEACHA]  

Page 34 of 55 
 

CHAPTER 3 - Government response to the legislation 

 

In his written submission on the Bill, the Minister for Public Expenditure and Reform 

stated that the Taoiseach had announced a review of the Regulation of Lobbying Act 

2015 in September 2020 and that the Department’s comprehensive review of the Act 

had concluded in the summer of 2021.  The Government approved the preparation of 

the general scheme in July.  [The general scheme was published in February 2022.] 

 

The Minister’s submission states that “communication, dialogue and engagement are 

central to a well-functioning democracy” and that it was important that lobbying activity 

is “transparent and open to public scrutiny as part of the proper checks and balances 

which mitigate any attempt to seek to exert undue or improper influence on the conduct 

of policy formulation, development and decision making”.  The Minister stated that the 

Principal Act “sets the framework to ensure this transparency”. 

 

The submission sets out the background to the Principal Act, which commenced on 1 

September 2015 and required those who lobby designated public officials to register 

and report on their lobbying activities.  The submission notes that the key objective of 

the lobbying register was to make information available to the public on the identity of 

those communicating with Ministers, Ministers of State, Members of the Oireachtas, 

MEPs, local authority members, special advisers and senior civil and public servants.  

The submission continues that lobbyists are defined as the following persons who 

make or manage or direct the making of any relevant communications: 

•• Persons with more than ten employees 

•• Representative bodies and advocacy bodies with at least one employee 

•• Professional third party lobbyists – for example, those who are paid by a client 

to lobby on the clients behalf, or 

•• Any person lobbying about the development or zoning of land 

The Minister stated that the aim of regulating lobbying activity through registration and 

reporting requirements was to “strengthen public confidence in politics and in the 

business of government, to increase the accountability of decision makers and to 

Tuarascáil maidir le Grinnscrúdú Mionsonraithe ar an mBille um Stocaireacht a Rialáil (Leasú), 2020 
[Bille Comhaltaí Príobháideacha]

Page 34 of 55

https://data.oireachtas.ie/ie/oireachtas/committee/dail/33/joint_committee_on_finance_public_expenditure_and_reform_and_taoiseach/submissions/2022/2022-03-16_submission-department-of-public-expenditure-and-reform_en.pdf


TUARASCÁIL MAIDIR LE GRINNSCRÚDÚ MIONSONRAITHE AR AN MBILLE UM STOCAIREACHT A 
RIALÁIL (LEASÚ), 2020 [BILLE COMHALTAÍ PRÍOBHÁIDEACHA]  

Page 34 of 55 
 

CHAPTER 3 - Government response to the legislation 

 

In his written submission on the Bill, the Minister for Public Expenditure and Reform 

stated that the Taoiseach had announced a review of the Regulation of Lobbying Act 

2015 in September 2020 and that the Department’s comprehensive review of the Act 

had concluded in the summer of 2021.  The Government approved the preparation of 

the general scheme in July.  [The general scheme was published in February 2022.] 

 

The Minister’s submission states that “communication, dialogue and engagement are 

central to a well-functioning democracy” and that it was important that lobbying activity 

is “transparent and open to public scrutiny as part of the proper checks and balances 

which mitigate any attempt to seek to exert undue or improper influence on the conduct 

of policy formulation, development and decision making”.  The Minister stated that the 

Principal Act “sets the framework to ensure this transparency”. 

 

The submission sets out the background to the Principal Act, which commenced on 1 

September 2015 and required those who lobby designated public officials to register 

and report on their lobbying activities.  The submission notes that the key objective of 

the lobbying register was to make information available to the public on the identity of 

those communicating with Ministers, Ministers of State, Members of the Oireachtas, 

MEPs, local authority members, special advisers and senior civil and public servants.  

The submission continues that lobbyists are defined as the following persons who 

make or manage or direct the making of any relevant communications: 

•• Persons with more than ten employees 

•• Representative bodies and advocacy bodies with at least one employee 

•• Professional third party lobbyists – for example, those who are paid by a client 

to lobby on the clients behalf, or 

•• Any person lobbying about the development or zoning of land 

The Minister stated that the aim of regulating lobbying activity through registration and 

reporting requirements was to “strengthen public confidence in politics and in the 

business of government, to increase the accountability of decision makers and to 

REPORT ON DETAILED SCRUTINY OF THE REGULATION OF LOBBYING (AMENDMENT) BILL 2020 
[PMB] 

Page 35 of 55 
 

subject public policy making, and those who seek to influence it, to greater openness, 

transparency and to the potential for appropriate independent scrutiny”.  The Minister 

noted that the Act was viewed internationally “as an example of best practice, both by 

already regulated systems and those in the process of introducing similar laws”. 

 

The submission outlined details regarding the operation of the Act and aspects of the 

Act highlighted in the statutory reviews of the legislation.  The submission noted that 

the Principal Act “provides SIPO with the authority to conduct investigations into 

possible contraventions of the Act”.  These include unreported or unregistered 

lobbying activities, or the late return regarding lobbying activities.  The Minister added: 

“The Act is generally perceived to have met the intended objective of increasing 

transparency and accountability around the lobbying of DPOs – underpinned by a 

Register that is easily accessible and navigable.” 

 

Regarding section 22 of the Principal Act and post-term employment restrictions – the 

cooling off period – the Minister stated: 

This approach was considered in 2015 to represent a proportionate response 

to the matter on a case by case basis – rather than placing a mandatory blanket 

prohibition on relevant DPOs taking up particular roles which could be open to 

legal challenge by a person, for example, moving from a relevant DPO post in 

the public sector to a specific post in the private sector. 

 

The Minister outlined the views expressed by the then Minister in February 2015 

regarding section 22 that “the imposition of restriction on post-term employment as a 

lobbyist on relevant Designated Public Officials must be proportionate and practical, 

because people have constitutional rights.  One of the most difficult things is to narrow 

or circumscribe people’s right to work, which is what this provision does.” 

 

The Minister also noted in the submission that this approach was taken “to ensure that 

the measures would not have the unintended impact of deterring participation in 

politics or in public service roles, particularly those in positions of short to medium term 

duration”.  
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The Minister continued that DPOs are responsible under the Act for seeking the 

consent of SIPO to waive or reduce their cooling off period prior to taking up an offer 

of employment, and that SIPO could decide to give consent for all or part of the period 

sought. 

 

The Minister noted that between September 2015 and March 2021, SIPO had received 

only 20 such applications and that this had given rise to concern that there should be 

more applications for consent under section 22.  The Minister stated that the 

Department had sought to analyse the number of DPOs who had moved to lobbying 

positions between 2015 and 2020 and that its analysis broadly matched the number 

of applications received by SIPO in that period. 

 

Regarding the Bill, the Minister noted that the Department had completed an extensive 

and wide-ranging review of the operation of the Act: “This is a complex policy area and 

a detailed review was necessary to properly assess the policy, legal and practical 

implications of the issues raised.” 

 

The Minister stated that on foot of this review, a number of recommendations were 

brought forward for legislative change.  The Cabinet had approved these proposals in 

July 2021 and granted permission for the drafting of a general scheme to amend the 

Act along the lines of the policy proposals. 

 

The Minister noted that the Government Bill “will build on the existing strong legislative 

foundation and further strengthen Ireland’s lobbying laws”: 

In particular, the purpose of the amendments will be to improve the operation 

and functionality of the Lobbying Register; strengthen the existing legislation 

and its enforcement; and make failure to comply with the post-term employment 

restrictions set out in section 22 of the Act a relevant contravention and offence 

under the Act. 
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The Minister also stated that as part of the strengthening and subject to Government 

approval, it was intended that the general scheme of the Government Bill would 

address the core elements of the Private Members’ Bill. 

 

In particular, if approved by Government following its consideration, the General 

Scheme would: 

• Extend the definition of lobbying including ensuring that coalitions of 

business interests with no employees are brought within the scope of the 

Regulation of Lobbying Act 

• Improve the functionality of the Register including by providing flexibility for 

new registrants to use the address of where their main activities are 

conducted, and 

• Strengthen the existing legislation and its enforcement including the 

introduction of an anti-avoidance clause, and strengthening the operation 

and enforcement of section 22 of the Regulation of Lobbying Act 2015  

 

The Minister concluded by stating that “where it is intended that elements of the Private 

Members Bill would not be addressed in the General Scheme, this is due to significant 

legal and policy issues arising from those elements”. 
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CHAPTER 4 - Legal scrutiny  

Basis for scrutiny  
Private Members’ Bills referred to Select Committees are subject to the 

provisions  of Dáil Standing Order 178 and the Memorandum of Understanding, 

between the Oireachtas and the Government, which was adopted on 15 January 

2019.   

Following the conclusion of its meetings with stakeholders in relation to the Bill and in 

line with the Memorandum of Understanding (MOU) between Government and Dáil 

Éireann on Private Members’ Bills adopted on 5 December 2018, the Committee 

sought legal opinion primarily taking account of the following questions:  

• Is the Bill compatible with the Constitution?  

• Is the Bill compatible with EU legislation and human rights legislation (ECHR)?  

• Is there ambiguity in the drafting which could lead to the legislation not 

achieving its objectives and/or to case law down the line?  

• Review for serious drafting deficiencies or technical drafting errors 

• Review for potential unintended legal consequences which may stem from the 

PMB as drafted 

• Are appropriate administrative and legal arrangements necessary for 

compliance and enforcement of the provisions of the Bill included?  

Summary of Advice 
A summary of the legal opinion in relation to the Bill, commissioned by the Office of 

the Parliamentary Legal Advisors (OPLA), is set out in Appendix 3. 

The legal opinion identifies three distinct themes arising from consideration of the Bill: 

• Difficulty posed by unclear terms and ambiguous phrases 

• Post-enactment implementation by the Commission if the Bill is passed, and 

• Balancing competing constitutional rights within the legislation. 

The Committee notes the legal opinion and that issues raised in it would require to be 

addressed in detail should the Bill proceed to Committee Stage. 
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CHAPTER 4 - Legal scrutiny  

Basis for scrutiny  
Private Members’ Bills referred to Select Committees are subject to the 

provisions  of Dáil Standing Order 178 and the Memorandum of Understanding, 

between the Oireachtas and the Government, which was adopted on 15 January 

2019.   

Following the conclusion of its meetings with stakeholders in relation to the Bill and in 

line with the Memorandum of Understanding (MOU) between Government and Dáil 

Éireann on Private Members’ Bills adopted on 5 December 2018, the Committee 

sought legal opinion primarily taking account of the following questions:  

• Is the Bill compatible with the Constitution?  

• Is the Bill compatible with EU legislation and human rights legislation (ECHR)?  

• Is there ambiguity in the drafting which could lead to the legislation not 

achieving its objectives and/or to case law down the line?  

• Review for serious drafting deficiencies or technical drafting errors 

• Review for potential unintended legal consequences which may stem from the 

PMB as drafted 

• Are appropriate administrative and legal arrangements necessary for 

compliance and enforcement of the provisions of the Bill included?  

Summary of Advice 
A summary of the legal opinion in relation to the Bill, commissioned by the Office of 

the Parliamentary Legal Advisors (OPLA), is set out in Appendix 3. 

The legal opinion identifies three distinct themes arising from consideration of the Bill: 

• Difficulty posed by unclear terms and ambiguous phrases 

• Post-enactment implementation by the Commission if the Bill is passed, and 

• Balancing competing constitutional rights within the legislation. 

The Committee notes the legal opinion and that issues raised in it would require to be 

addressed in detail should the Bill proceed to Committee Stage. 
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CHAPTER 5 – Committee’s conclusions   

The Committee is of the view that the majority of amendments to the Principal Act 

proposed in this Bill would serve to strengthen and enhance the implementation of 

current rules and obligations; including by: 

• enhancing transparency by closing a perceived loophole regarding which 

persons who engage in lobbying activity must comply with the Act 

• making non-compliance with a significant provision in the Act – the cooling off 

provision – an offence for former DPOs, and 

• broadening the lobbying activities which former DPOs must avoid and 

lengthening the period of time with a view to preventing undue influence through 

former political networks 

 

The Committee also notes that the legislation will create new rules and obligations for 

some persons, specifically DPOs.  However, the Committee believes that these are in 

the spirit of the Principal Act and designed to encourage and support compliance with 

existing rules.  

 

The Committee notes that in refining the current Act, the Bill will create both new 

powers and new duties for SIPO and that resources would need to be assigned to 

support the exercise of such powers and duties, including the duty: 

• to monitor and conduct investigations into breaches of the Code of Conduct  

• to monitor and conduct investigations and make decisions on breaches of the 

cooling off provision (taking into account any information on breaches of code 

of conduct)  

• to direct DPOs to cease contact with lobbyists it is aware are contravening the 

Act  

• to monitor and investigate and make decisions on the compliance of DPOs with 

such directions  
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• to receive and publicly report on applications for waivers and set out how such 

applications are assessed in the context of the legislation  

• to ensure that the persons who now come under the scope of the Act comply 

with it 

The Committee notes the significant additional functions that would fall to the 

Commission should the Bill be enacted and is of the opinion that the provision of 

adequate resources to SIPO is essential if it is to be in a position to utilise its 

enforcement powers. 

 

In addition, several sections of the Bill require further consideration of phrases and 

terms used to describe eventualities caught by the legislation.  Nevertheless, the 

Committee recognises that SIPO noted the similarities of the Bill with its own 

recommendations on how the Principal Act could be improved, and enforcement 

enhanced. 

 

The Committee notes the legal opinion provided to it and the various points raised that 

could and should be addressed through Committee Stage scrutiny of the Bill should it 

proceed to Committee Stage. 

 

The Committee welcomes the indication in the Minister for Public Expenditure and 

Reform’s written submission that it is intended to address core elements of the Bill, 

such as extending the definition of lobbying and strengthening the operation and 

enforcement of section 22, in the Government’s general scheme [published in 

February 2022] and the Committee looks forward to considering that general scheme 

in due course. 

 
In accordance with Dáil Standing Order 178(4), the Bill will now proceed to the Select 

Committee on Finance, Public Expenditure and Reform, and Taoiseach for the 

decision to recommend whether or not the Bill may proceed to Committee Stage.  
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APPENDIX 1 – Orders of Reference 

Standing Orders 94, 95 and 96 ‒ scope of activity and powers of Select Committees 

and functions of Departmental Select Committees  

Scope and context of activities of Select Committees.  
94.(1) The Dáil may appoint a Select Committee to consider and, if so permitted, to 

take evidence upon any Bill, Estimate or matter, and to report its opinion for the 

information and assistance of the Dáil. Such motion shall specifically state the orders 

of reference of the Committee, define the powers devolved upon it, fix the number of 

members to serve on it, state the quorum, and may appoint a date upon which the 

Committee shall report back to the Dáil.  

(2) It shall be an instruction to each Select Committee that—  

(a)it may only consider such matters, engage in such activities, exercise such powers 

and discharge such functions as are specifically authorised under its orders of 

reference and under Standing Orders;  

(b) such matters, activities, powers and functions shall be relevant to, and shall arise 

only in the context of, the preparation of a report to the Dáil;  

(c) it shall not consider any matter which is being considered, or of which notice has 

been given of a proposal to consider, by the Joint Committee on Public Petitions in the 

exercise of its functions under Standing Order 125(1)6; and 

(d) it shall refrain from inquiring into in public session or publishing confidential 

information regarding any matter if so requested, for stated reasons given in writing, 

by—  

(i) a member of the Government or a Minister of State, or  

(ii) the principal office-holder of a State body within the responsibility of a Government 

Department or  

(iii) the principal office-holder of a non-State body which is partly funded by the State,  

Provided that the Committee may appeal any such request made to the Ceann 

Comhairle, whose decision shall be final.  
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(3) It shall be an instruction to all Select Committees to which Bills are referred that 

they shall ensure that not more than two Select Committees shall meet to consider a 

Bill on any given day, unless the Dáil, after due notice to the Business Committee by 

a Chairman of one of the Select Committees concerned, waives this instruction. 

 

Functions of Departmental Select Committees.  
95. (1) The Dáil may appoint a Departmental Select Committee to consider and, unless 

otherwise provided for in these Standing Orders or by order, to report to the Dáil on 

any matter relating to—  

(a) legislation, policy, governance, expenditure and administration of―  

(i) a Government Department, and  

(ii) State bodies within the responsibility of such Department, and  

(b) the performance of a non-State body in relation to an agreement for the provision 

of services that it has entered into with any such Government Department or State 

body.  

(2) A Select Committee appointed pursuant to this Standing Order shall also consider 

such other matters which―  

(a) stand referred to the Committee by virtue of these Standing Orders or statute law, 

or  

(b) shall be referred to the Committee by order of the Dáil.  

 

(3) The principal purpose of Committee consideration of matters of policy, governance, 

expenditure and administration under paragraph (1) shall be―  

(a) for the accountability of the relevant Minister or Minister of State, and  

(b) to assess the performance of the relevant Government Department or of a State 

body within the responsibility of the relevant Department, in delivering public services 

while achieving intended outcomes, including value for money.  
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(3) It shall be an instruction to all Select Committees to which Bills are referred that 

they shall ensure that not more than two Select Committees shall meet to consider a 

Bill on any given day, unless the Dáil, after due notice to the Business Committee by 

a Chairman of one of the Select Committees concerned, waives this instruction. 

 

Functions of Departmental Select Committees.  
95. (1) The Dáil may appoint a Departmental Select Committee to consider and, unless 

otherwise provided for in these Standing Orders or by order, to report to the Dáil on 

any matter relating to—  

(a) legislation, policy, governance, expenditure and administration of―  

(i) a Government Department, and  

(ii) State bodies within the responsibility of such Department, and  

(b) the performance of a non-State body in relation to an agreement for the provision 

of services that it has entered into with any such Government Department or State 

body.  

(2) A Select Committee appointed pursuant to this Standing Order shall also consider 

such other matters which―  

(a) stand referred to the Committee by virtue of these Standing Orders or statute law, 

or  

(b) shall be referred to the Committee by order of the Dáil.  

 

(3) The principal purpose of Committee consideration of matters of policy, governance, 

expenditure and administration under paragraph (1) shall be―  

(a) for the accountability of the relevant Minister or Minister of State, and  

(b) to assess the performance of the relevant Government Department or of a State 

body within the responsibility of the relevant Department, in delivering public services 

while achieving intended outcomes, including value for money.  
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(4) A Select Committee appointed pursuant to this Standing Order shall not consider 

any matter relating to accounts audited by, or reports of, the Comptroller and Auditor 

General unless the Committee of Public Accounts―  

(a) consents to such consideration, or  

(b) has reported on such accounts or reports.  

(5) A Select Committee appointed pursuant to this Standing Order may be joined with 

a Select Committee appointed by Seanad Éireann to be and act as a Joint Committee 

for the purposes of paragraph (1) and such other purposes as may be specified in 

these Standing Orders or by order of the Dáil: provided that the Joint Committee shall 

not consider―  

(a) the Committee Stage of a Bill,  

(b) Estimates for Public Services, or  

(c) a proposal contained in a motion for the approval of an international agreement 

involving a charge upon public funds referred to the Committee by order of the Dáil.  

 

(6) Any report that the Joint Committee proposes to make shall, on adoption by the 

Joint Committee, be made to both Houses of the Oireachtas.  

(7) The Chairman of the Select Committee appointed pursuant to this Standing Order 

shall also be Chairman of the Joint Committee.  

(8) Where a Select Committee proposes to consider―  

(a) EU draft legislative acts standing referred to the Select Committee under Standing 

Order 133, including the compliance of such acts with the principle of subsidiarity,  

 

(b) other proposals for EU legislation and related policy issues, including programmes 

and guidelines prepared by the European Commission as a basis of possible 

legislative action,  
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(c) non-legislative documents published by any EU institution in relation to EU policy 

matters, or  

 

 (d) matters listed for consideration on the agenda for meetings of the relevant 

Council (of Ministers) of the European Union and the outcome of such 

meetings, the following may be notified accordingly and shall have the right to 

attend and take part in such consideration without having a right to move 

motions or amendments or the right to vote:  

(i) members of the European Parliament elected from constituencies in Ireland,  

(ii) members of the Irish delegation to the Parliamentary Assembly of the Council of 

Europe, and  

(iii) at the invitation of the Committee, other members of the European Parliament.  

(9) A Select Committee appointed pursuant to this Standing Order may, in respect of 

any Ombudsman charged with oversight of public services within the policy remit of 

the relevant Department consider—  

(a) such motions relating to the appointment of an Ombudsman as may be referred to 

the Committee, and  

(b) such Ombudsman reports laid before either or both Houses of the Oireachtas as 

the Committee may select: Provided that the provisions of Standing Order 130 apply 

where the Select Committee has not considered the Ombudsman report, or a portion 

or portions thereof, within two months (excluding Christmas, Easter or summer recess 

periods) of the report being laid before either or both Houses of the Oireachtas 

 

Powers of Select Committees.  
96. Unless the Dáil shall otherwise order, a Committee appointed pursuant to these 

Standing Orders shall have the following powers:  

(1) power to invite and receive oral and written evidence and to print and publish from 

time to time―  

(a) minutes of such evidence as was heard in public, and  

Tuarascáil maidir le Grinnscrúdú Mionsonraithe ar an mBille um Stocaireacht a Rialáil (Leasú), 2020 
[Bille Comhaltaí Príobháideacha]

Page 44 of 55



TUARASCÁIL MAIDIR LE GRINNSCRÚDÚ MIONSONRAITHE AR AN MBILLE UM STOCAIREACHT A 
RIALÁIL (LEASÚ), 2020 [BILLE COMHALTAÍ PRÍOBHÁIDEACHA]  

Page 44 of 55 
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meetings, the following may be notified accordingly and shall have the right to 
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(9) A Select Committee appointed pursuant to this Standing Order may, in respect of 

any Ombudsman charged with oversight of public services within the policy remit of 

the relevant Department consider—  

(a) such motions relating to the appointment of an Ombudsman as may be referred to 

the Committee, and  

(b) such Ombudsman reports laid before either or both Houses of the Oireachtas as 

the Committee may select: Provided that the provisions of Standing Order 130 apply 

where the Select Committee has not considered the Ombudsman report, or a portion 

or portions thereof, within two months (excluding Christmas, Easter or summer recess 

periods) of the report being laid before either or both Houses of the Oireachtas 

 

Powers of Select Committees.  
96. Unless the Dáil shall otherwise order, a Committee appointed pursuant to these 

Standing Orders shall have the following powers:  

(1) power to invite and receive oral and written evidence and to print and publish from 

time to time―  

(a) minutes of such evidence as was heard in public, and  
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(b) such evidence in writing as the Committee thinks fit;  

(2) power to appoint sub-Committees and to refer to such sub-Committees any matter 

comprehended by its orders of reference and to delegate any of its powers to such 

sub-Committees, including power to report directly to the Dáil;  

(3) power to draft recommendations for legislative change and for new legislation;  

(4) in relation to any statutory instrument, including those laid or laid in draft before 

either or both Houses of the Oireachtas, power to―  

(a) require any Government Department or other instrument-making authority 

concerned to―  

(i) submit a memorandum to the Select Committee explaining the statutory  

Instrument, or  

(ii) attend a meeting of the Select Committee to explain any such statutory instrument: 

Provided that the authority concerned may decline to attend for reasons given in 

writing to the Select Committee, which may report thereon to the Dáil,  

And 

(b) recommend, where it considers that such action is warranted, that the instrument 

should be annulled or amended;  

(5) power to require that a member of the Government or Minister of State shall attend 

before the Select Committee to discuss―  

(a) policy, or  

(b) proposed primary or secondary legislation (prior to such legislation being 

published),  

for which he or she is officially responsible: Provided that a member of the Government 

or Minister of State may decline to attend for stated reasons given in writing to the 

Select Committee, which may report thereon to the Dáil: and provided further that a 

member of the Government or Minister of State may request to attend a meeting of 

the Select Committee to enable him or her to discuss such policy or proposed 

legislation;  
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(6) power to require that a member of the Government or Minister of State shall attend 

before the Select Committee and provide, in private session if so requested by the 

attendee, oral briefings in advance of meetings of the relevant EC Council (of 

Ministers) of the European Union to enable the Select Committee to make known its 

views: Provided that the Committee may also require such attendance following such 

meetings;  

(7) power to require that the Chairperson designate of a body or agency under the 

aegis of a Department shall, prior to his or her appointment, attend before the Select 

Committee to discuss his or her strategic priorities for the role;  

(8) power to require that a member of the Government or Minister of State who is 

officially  

responsible for the implementation of an Act shall attend before a Select Committee 

in relation to the consideration of a report under Standing Order 197; 

(9) subject to any constraints otherwise prescribed by law, power to require that 

principal office-holders of a―  

(a) State body within the responsibility of a Government Department or  

(b) non-State body which is partly funded by the State,  

shall attend meetings of the Select Committee, as appropriate, to discuss issues for 

which they are officially responsible: Provided that such an office-holder may decline 

to attend for stated reasons given in writing to the Select Committee, which may report 

thereon to the Dáil;  

and  

(10) power to―  

(a) engage the services of persons with specialist or technical knowledge, to assist it 

or any of its sub-Committees in considering particular matters; and  

(b) undertake travel;  

Provided that the powers under this paragraph are subject to such recommendations 

as may be made by the Working Group of Committee Chairmen under Standing Order 

120(4)(a).’ 
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and  
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or any of its sub-Committees in considering particular matters; and  
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APPENDIX 2 – Framework for Scrutiny of PMBs 

PART A: Policy and Legislative Analysis  
 

The ‘policy Issue’ and the policy and legislative context  
1. Define the problem / the policy issue which the Bill is designed to address; to what 

extent is it an issue requiring attention? What is the scale of the problem and who is 

affected? What is the evidence base for the Bill?  

2. What is the current policy and legislative context, including are there any proposed 

Government Bills or general schemes designed to address the issue? Have there 

been previous attempts to address the issue via legislation?  

3. Is there a wider EU/international context?  

Implications and implementation of the Bill’s proposals  

PPoolliiccyy  iimmpplliiccaattiioonnss  //  iimmpplleemmeennttaattiioonn    

4. How is the approach taken in the Bill likely to best address the policy issue?  

5. What alternative and/or additional policy, legislative and non-legislative approaches 

were considered, including those proposed by the Government and what, does the 

evidence suggest, are the differences between and the merits of each?  

6. Are there Government-sponsored Bills (or General Schemes) which are related to 

and/or broadly aim to address the same issue? Are there merits in combining them?  

7. What are the specific policy implications of each proposal contained within the Bill 

(environmental / economic / social / legal)? Has an impact assessment 

(environmental/ economic /social / legal) been published (by Government or a third 

party) in respect of each proposal contained within the Bill?  

8. Could the Bill, as drafted, have unintended policy consequences, if enacted?  

9. Has the Committee taken due consideration of the opinion of the European Central 

Bank (ECB) on the Bill, if applicable?  

10. How would the Bill, if enacted, be implemented?  
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11. Are there appropriate performance indicators which the Department, or whoever 

is ultimately charged with implementing the Bill, can use to assess the extent to which 

it meets its objective? Does it include formal review mechanisms?  

 

CCoosstt  eevvaalluuaattiioonn    

12. Will there be enforcement or compliance costs?  

13. What are the likely financial costs of implementing the proposals in the Bill, and 

what is the likely overall fiscal impact on the exchequer?  

14. Have cost-benefit analyses (CBA) been provided / published (by Government or a 

third party) in respect of each proposal contained within the Bill? Will benefits /costs 

impact on some groups / stakeholders more than others?  

 

PART B - Legal Analysis  
15. Is the draft PMB compatible with the Constitution (including the ‘principles and 

policies’ test)?  

16. Is the draft PMB compatible with EU legislation and human rights legislation 

(ECHR)?  

17. Is there ambiguity in the drafting which could lead to the legislation not achieving 

its objectives and/or to case law down the line?  

18. Are there serious drafting deficiencies or technical drafting errors (e.g. incorrect 

referencing to Acts etc.)?  

19. Are there potential unintended legal consequences which may stem from the PMB 

as drafted?  

20. Are appropriate administrative and legal arrangements necessary for compliance 

and enforcement of the provisions of the Bill included? (e.g. if draft Bill contains a 

prohibition, whether the necessary criminal sanctions - including the class of fine - are 

included).  
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is ultimately charged with implementing the Bill, can use to assess the extent to which 

it meets its objective? Does it include formal review mechanisms?  

 

CCoosstt  eevvaalluuaattiioonn    

12. Will there be enforcement or compliance costs?  

13. What are the likely financial costs of implementing the proposals in the Bill, and 

what is the likely overall fiscal impact on the exchequer?  

14. Have cost-benefit analyses (CBA) been provided / published (by Government or a 

third party) in respect of each proposal contained within the Bill? Will benefits /costs 

impact on some groups / stakeholders more than others?  

 

PART B - Legal Analysis  
15. Is the draft PMB compatible with the Constitution (including the ‘principles and 

policies’ test)?  

16. Is the draft PMB compatible with EU legislation and human rights legislation 

(ECHR)?  

17. Is there ambiguity in the drafting which could lead to the legislation not achieving 

its objectives and/or to case law down the line?  

18. Are there serious drafting deficiencies or technical drafting errors (e.g. incorrect 

referencing to Acts etc.)?  

19. Are there potential unintended legal consequences which may stem from the PMB 

as drafted?  

20. Are appropriate administrative and legal arrangements necessary for compliance 

and enforcement of the provisions of the Bill included? (e.g. if draft Bill contains a 

prohibition, whether the necessary criminal sanctions - including the class of fine - are 

included).  
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Appendix 3 – Legal Scrutiny 

Basis for scrutiny   
As noted in Chapter 4, Private Members’ Bills referred to Select Committees are 

subject to the provisions of Dáil Standing Order 178 and the Memorandum of 

Understanding, between the Oireachtas and the Government, which was adopted on 

15 January 2019.   

 

Following the conclusion of its meetings with stakeholders in relation to the Bill and in 

line with the Memorandum of Understanding (MOU) between Government and Dáil 

Éireann on Private Members’ Bills adopted on 5 December 2018, the Committee 

sought legal opinion primarily taking account of the following questions:  

• Is the Bill compatible with the Constitution?  

• Is the Bill compatible with EU legislation and human rights legislation 

(ECHR)?  

• Is there ambiguity in the drafting which could lead to the legislation not 

achieving its objectives and/or to case law down the line?  

• Review for serious drafting deficiencies or technical drafting errors 

• Review for potential unintended legal consequences which may stem 

from the PMB as drafted 

• Are appropriate administrative and legal arrangements necessary for 

compliance and enforcement of the provisions of the Bill included?  

A summary of the legal opinion in relation to the Bill, commissioned by the Office of 

the Parliamentary Legal Advisors (OPLA), is as set out as follows. 

Summary of legal opinion: 
The legal opinion identifies three distinct themes arising from consideration of the Bill: 

• Difficulty posed by unclear terms and ambiguous phrases 

• Post-enactment implementation by the Commission if the Bill is passed, and 

• Balancing competing constitutional rights within the legislation 
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Ambiguous or unclear terms  
The opinion notes that a number of terms used in the Bill are ambiguous or unclear 

regarding the following provisions: 

* Section 5(d) and the definition of ‘business representative body’ and/or 

‘coalition of business interests’ which is not presently defined or catered for 

within the Principal Act 

* Section 16(6) and the scope of the report envisaged by this provision  

* Section 16A(4) and the use of the word ‘guilty’  

* Section 22(3) and the concept of ‘significant contact’ and ‘influence’ that must 

be proved by the Commission 

* Section 22(6)(a) and the requirement to ‘advise’ relevant parties of their 

obligations under the Act. 

Post-enactment implementation by the Commission  
The opinion outlines that certain aspects of the Bill, while clear in their intention of 

expanding the Commission’s powers, nonetheless face practical difficulties as regards 

implementation.  These involve the extent of the reporting obligations envisaged under 

section 16, the format, scope and threshold of evidence to be met under section 18, 

the requirement to ‘advise’ parties under section 22(6)(a) and the definition and scope 

of ‘business representative body’ and/or ‘coalition of business interests’ against whom 

the Commission could take action.  

In circumstances where aspects of the Commission's powers arguably encroach on 

constitutional rights, it may be necessary for the Committee to consider the scope of 

the task and discretion being assigned to the Commission in that regard.  The opinion 

notes also that it is questionable whether section 16(5) regarding non-compliance with 

the Commission’s code is in breach of Article 38.1° (as the substance of the code’s 

requirements is not outlined in the Act itself) and/or is an unconstitutional delegation 

of legislative authority under Article 15.2.1° in that the Commission would be drafting 

a legally binding code and pursuing a breach of same as a criminal offence.  
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Balancing of rights within the legislation  
The opinion notes that several competing constitutional rights arise in the context of 

this Bill and should the provision be challenged, the courts would have to ascertain if 

they amounted to a disproportionate and unreasonable encroachment on citizens’ 

rights.  The concern for the court would be whether the legislative enactments were 

proportionate to the goal that is sought to be achieved and further whether those 

provisions go beyond what is necessary to achieve that goal. Encroachment is 

permitted in law, but the justification relied on in that regard (for example, the ‘public 

interest’) should be clear and ascertainable from the Bill if it is to withstand 

constitutional challenge and consideration by the Superior Courts. At the Bill stands, 

the public good/interest is assumed to be the basis for the Bill rather than expressly 

stated as such.  

The core rights that arise in respect of the Bill are as follows: 

• the requirement for delegated legislation to be in compliance with Article 15.2.2° 

(section 16(5) refers) 

• the right to due process (section18(h) and section16(5) refer) 

• the right to earn a livelihood and freedom of association (section 22(1) refers) 

• the right to a good name/reputation (section 22(3) refers), and  

• the right to privacy and legitimate expectation (section 22(7) refers) 

General legal points: 
The opinion identifies the following issues: 

• Section 16(5) could be considered to be an impermissible delegation of 

legislative powers  

• Section 18(h) is a catch all provision that is vague and capable of inconsistent 

interpretation (and application) by the Commission, thereby rendering it a 

breach of Article 38.1° and Article 40.3° 

• Section 22(2) extends the employment restriction to a level not seen in the case 

law to date on post-employment restraints and further one year was maintained 

as appropriate in the Principal Act when the issue fell to be considered by the 

Oireachtas previously 
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• Section 22(3) imports concepts of ‘influence’ and ‘significant contact’ which are 

vague and capable of inconsistent interpretation (and application) by the 

Commission, thereby rendering it a breach of Article 38.1° and Article 40.3° 

• Section 22(7) requires significantly more information to be held and published 

by the Commission than is presently the case. GDPR concerns arise in that 

regard and is not clear that the level of detail outlined in the Bill is warranted or 

necessary to further the stated aims of the legislation.  

Specific issues to be considered under the Memorandum of Understanding 
regarding legal scrutiny of PMBs: 

IIss  tthhee  BBiillll  ccoommppaattiibbllee  wwiitthh  tthhee  CCoonnssttiittuuttiioonn??    

The opinion notes that several of the Bill’s provisions are of questionable constitutional 

standing.  Concerns arise regarding proportionality and the extent to which the powers 

envisaged by the Bill are necessary to further the stated aims and purpose of the 

Principal Act.  Article 38.1° and potentially Article 15.2.2° are impacted by the current 

phrasing and require consideration should the Bill proceed to Committee Stage.  

 

The opinion notes that regard must be had to the concept of proportionality and how 

the courts have applied this in the past – proportionality is the legal principle that 

legislation and administrative act which adversely affect a person’s rights must be 

rationally connected to a particular aim and be achieved by the least restrictive means 

possible. 

 

IIss  tthhee  BBiillll  ccoommppaattiibbllee  wwiitthh  EEUU  lleeggiissllaattiioonn  aanndd  hhuummaann  rriigghhttss  lleeggiissllaattiioonn  ((EECCHHRR))??    

Insofar as European legislation applies to the rights and issues contained in the Bill, 

the provisions are compliant and/or would fall within permitted interpretation of 

European and international concepts of privacy, freedom of expression and the right 

of association.  
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IIss  tthheerree  aammbbiigguuiittyy  iinn  tthhee  ddrraaffttiinngg  wwhhiicchh  ccoouulldd  lleeaadd  ttoo  tthhee  lleeggiissllaattiioonn  nnoott  aacchhiieevviinngg  iittss  oobbjjeeccttiivveess  

aanndd//oorr  ttoo  ccaassee  llaaww  ddoowwnn  tthhee  lliinnee??    

Several sections of the Bill require further consideration of phrases and terms used to 

describe eventualities caught by the legislation. The phrases, as drafted, would result 

in enforcement difficulties by the Commission and the legislation not achieving its 

objectives.  

 

RReevviieeww  ffoorr  sseerriioouuss  ddrraaffttiinngg  ddeeffiicciieenncciieess  oorr  tteecchhnniiccaall  ddrraaffttiinngg  eerrrroorrss  

The primary deficiency identified is the definition (or lack thereof) for ‘business 

representative body’ and/ or ‘coalition of business interests’ in section 5, neither of 

which are presently defined in the Principal Act.  

 

RReevviieeww  ffoorr  ppootteennttiiaall  uunniinntteennddeedd  lleeggaall  ccoonnsseeqquueenncceess  wwhhiicchh  mmaayy  sstteemm  ffrroomm  tthhee  PPMMBB  aass  ddrraafftteedd  

The Bill encroaches on several constitutional rights and provided this is done in a 

proportionate manner and justified in the common good/public interest, these 

encroachments would be considered lawful. However, the Commission’s powers 

require further consideration as the Bill extends these in a way that could be 

considered an impermissible delegation of legislative function (Article 15.2.2°) and are 

open to vague and inconsistent interpretation (Article 38.1° refers).  

 

AArree  aapppprroopprriiaattee  aaddmmiinniissttrraattiivvee  aanndd  lleeggaall  aarrrraannggeemmeennttss  nneecceessssaarryy  ffoorr  ccoommpplliiaannccee  aanndd  

eennffoorrcceemmeenntt  ooff  tthhee  pprroovviissiioonnss  ooff  tthhee  BBiillll  iinncclluuddeedd??    

Several issues are identified regarding post-enactment implementation by the 

Commission. These range from uncertainty as to concepts and phrases, through to 

the threshold required for the Commission to pursue a relevant contravention. Further 

consideration of these issues would therefore be warranted if the Bill progresses to 

Committee Stage.  

 

Conclusion: 
The opinion notes that the Bill, while an amendment to existing legislation, introduces 

concepts that extend beyond the parameters of the Principal Act.   The primary 
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concern relates to the vague and ambiguous terms in sections 18(h) and section 22(3) 

and the fact that the section 16 code is being elevated to the status of a prosecutable 

offence, raising constitutional concerns within Article 38.1° and 15.2.2°.  

 

Aside from these concerns, for present purposes, there is nothing in the text of the Bill 

that marks the legislation as de facto unconstitutional, and where ambiguity arises, 

these are matters that could be addressed should the Bill progress to Committee 

Stage. 

 

In addition, insofar as post-employment restraint of trade arises under section 22 of 

the Bill, no comparable statutory restrictions exist in Irish law.  The question should 

the Bill proceed will be whether the provisions are proportionate to the stated aims of 

the Bill and are arrived at in the least restrictive way possible.  

 

  

Tuarascáil maidir le Grinnscrúdú Mionsonraithe ar an mBille um Stocaireacht a Rialáil (Leasú), 2020 
[Bille Comhaltaí Príobháideacha]

Page 54 of 55



TUARASCÁIL MAIDIR LE GRINNSCRÚDÚ MIONSONRAITHE AR AN MBILLE UM STOCAIREACHT A 
RIALÁIL (LEASÚ), 2020 [BILLE COMHALTAÍ PRÍOBHÁIDEACHA]  

Page 54 of 55 
 

concern relates to the vague and ambiguous terms in sections 18(h) and section 22(3) 

and the fact that the section 16 code is being elevated to the status of a prosecutable 

offence, raising constitutional concerns within Article 38.1° and 15.2.2°.  

 

Aside from these concerns, for present purposes, there is nothing in the text of the Bill 

that marks the legislation as de facto unconstitutional, and where ambiguity arises, 

these are matters that could be addressed should the Bill progress to Committee 

Stage. 

 

In addition, insofar as post-employment restraint of trade arises under section 22 of 

the Bill, no comparable statutory restrictions exist in Irish law.  The question should 

the Bill proceed will be whether the provisions are proportionate to the stated aims of 

the Bill and are arrived at in the least restrictive way possible.  
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APPENDIX 4 – Stakeholder Engagement  

 

The Committee engaged with witnesses from Transparency International Ireland, the 

Standards in Public Office Commission, and Professor Gary Murphy on 

Wednesday, 13 October 2021  

 

The Official Report  of the meeting is available here.  

 

Witnesses present for the meeting were:  

• Professor Gary Murphy, Dublin City University, opening statement available 

here  

• Mr. John Devitt, Transparency International Ireland, opening statement 

available here 

• Ms Sherry Perreault, Standards in Public Office Commission, opening 

statement available here 

 

The Committee also received a written submission from the Minister for Public 

Expenditure and Reform on the Bill and it is available here 
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