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CETA and the Irish Constitution 

 

David Fennelly 

 

I. Introduction 

 

1. I am an assistant professor in the Law School, Trinity College Dublin, and a 

practising barrister. I have a particular interest in the relationship between Irish 

law, EU law and international law and am the author of International Law in the 

Irish Legal System (Thomson Round Hall, 2014). 

 

2. The Committee has invited to me to give evidence on: 

(i)  the ratification of the Comprehensive Economic and Trade Agreement 

(“CETA”), including its compatibility with the Irish Constitution with 

regard to the Crotty case; and  

(ii) the implications of ratification and non-ratification.  

 

3. This evidence is concerned solely with the legal dimension of these issues. It is 

not concerned with the merits or demerits of CETA or its ratification by the 

State.  

 

4. As proceedings have been issued in the High Court concerning the ratification 

of CETA, some caution is warranted in addressing these issues in this forum. It 

is of course a matter for the courts to determine whether the ratification of 

CETA is compatible with the Constitution.1 The purpose of this evidence is 

simply to assist the Committee by identifying the legal principles relevant to 

its consideration of these issues.  

  

 
1 For the avoidance of doubt, I have no involvement in the High Court proceedings and am not familiar 
with the nature of the claim and legal arguments advanced in those proceedings beyond what has been 
reported in the media.  
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II. Ratification of CETA and its Compatibility with the Constitution 

 

A. The Constitutional Scheme 

 

5. In examining the first issue, it is helpful to sketch very briefly the constitutional 

scheme governing the international relations of the State.    

 

6. Under the Constitution, the power to conduct the State’s foreign affairs is 

vested in the Government.2 Thus, it is the Government which engages in 

diplomatic relations, negotiates treaties and participates in international 

organisations on behalf of the State. In exercising this power, the Government 

has a wide discretion.3 

 

7. However, the Constitution makes provision for parliamentary oversight of the 

Government’s exercise of its power in this field, including in particular its 

treaty-making power. In addition to the general principle of Government 

responsibility to the Dáil Éireann enshrined in Article 28.3.1°, the Constitution 

provides that: 

(i) Every international agreement  to which the State becomes a party shall 

be laid before Dáil Éireann (Article 29.5.1°); 

(ii) The State shall not be bound by an international agreement imposing a 

charge upon public funds unless the terms of the agreement shall have 

been approved by Dáil Éireann (Article 29.5.2°-3°); 

(iii) No international agreement shall be part of domestic law save as may be 

determined by the Oireachtas (Article 29.6). 

In this way, the Constitution ensures that the exercise of the Government’s 

power in the field of foreign policy does not impinge upon the lawmaking 

power of Oireachtas and the oversight role of Dáil Éireann in matters of public 

finance. 

 
2 Article 29.4. 1°, Constitution of Ireland.  
3 Pringle v. Government of Ireland [2013] 3 IR 1. 
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8. Since the foundation of the State, Ireland has entered into well over a thousand 

international agreements.4 In a small number of cases, it has been necessary to 

amend the Constitution by way of referendum in order to enable the State to 

ratify a treaty. This occurred for the first time in the Third Amendment to the 

Constitution in 1972 which allowed the State to join the then European 

Communities in circumstances where membership of the Communities 

involved a very significant transfer of executive, legislative and judicial powers 

to the European institutions. Since 1972, there have been ten referendums 

relating to the State’s ratification of international agreements. With the 

exception of the amendments in respect of the Good Friday Agreement and the 

Rome Statute of the International Criminal Court, these referendums have 

concerned significant reforms of the European Treaties.  

 

9. As the Member States have conferred greater competence on the European 

Union in the field of external relations, the State’s foreign affairs and treaty-

making is increasingly conducted within the framework of the European 

Union. Many treaties binding on the State have been concluded by the 

European Union either acting alone (‘EU-only agreements’ such as the recent 

EU-UK Trade and Cooperation Agreement) or alongside Member States 

(‘mixed agreements’ such as CETA). While the EU has exclusive competence in 

most areas of international trade,5 CETA was concluded as a mixed agreement 

because the competence to establish an investor-State dispute settlement 

mechanism was shared between the EU and its Member States.6 It is for this 

reason that CETA must be ratified in accordance with each Member State’s 

domestic process before it can enter into force.  

 
4 See the Irish Treaty Series available online at https://www.dfa.ie/our-role-policies/international-
priorities/international-law/find-a-treaty/ and Law Reform Commission, Draft Inventory of 
International Agreements entered into by the State (July 2018), available online at www.lawreform.ie. In 
addition, Ireland is bound by a wide range of international agreements concluded by the European 
Union and its predecessors.  
5 Article 3(1)(e) TFEU.  
6 Opinion 2/15 (Singapore FTA). 

https://www.dfa.ie/our-role-policies/international-priorities/international-law/find-a-treaty/
https://www.dfa.ie/our-role-policies/international-priorities/international-law/find-a-treaty/
http://www.lawreform.ie/
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B. When is a referendum required before the State can conclude an 

international agreement?  

 

10. While the Irish courts generally afford significant leeway to the Government 

and the Oireachtas in the field of foreign affairs, they have been prepared to 

intervene where the ratification of an international agreement would infringe 

the terms of the Constitution.  

 

11. The most important example of such intervention is the case of Crotty v. An 

Taoiseach.7 In this case, Mr Crotty challenged the Government’s proposed 

ratification of the Single European Act – the first major revision of the Treaty of 

Rome – without recourse to the people. Crotty was a case of two parts: the first 

part related to Title II of the SEA, which involved reforms of the existing Treaty; 

the second part related to Title III which put on a Treaty footing the structured 

cooperation in foreign policy among EU Member States known as European 

Political Cooperation. 

 

12. In relation to changes to the existing European Treaties (that was, Title II SEA), 

the Supreme Court concluded that the original constitutional licence to join the 

Communities in 1972 would accommodate such changes once these did not go 

beyond “the essential scope or objectives” of the Treaties. On this basis, the Court 

– in a single judgment delivered in accordance with Article 34.4.5° of the 

Constitution – upheld the validity of the European Communities (Amendment) 

Act 1986 giving effect to Title II as a matter of Irish law. 

 

13. In relation to the broader changes in Title III SEA, which put European Political 

Cooperation on a formal treaty footing, the Supreme Court – by a majority of 

three to two  – held that, because Title III SEA would involve a further transfer 

of sovereign powers to the EU and, specifically, the alienation or fettering of 

powers constitutionally granted to the Government in the field of foreign 

 
7 Crotty v. An Taoiseach [1987] IR 713. 
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affairs, its ratification would be impermissible in the absence of the approval of 

the Irish people by way of referendum. As a result of the Supreme Court’s 

decision, it was necessary to hold a referendum on the SEA in advance of 

ratification, which was passed by a substantial majority of voters. 

 

14. The judgment in Crotty created considerable uncertainty as to when a 

referendum was required in order for the State to ratify an international 

agreement. In its two subsequent judgments which address this issue, the 

Supreme Court has taken a narrow reading of its judgment in Crotty.  

 

15. First, in its judgment in McGimpsey v. Ireland in 1990,8 the Supreme Court 

rejected a challenge to the Government’s ratification of the Anglo-Irish 

Agreement on the basis that it infringed Articles 2 and 3 of the Constitution and 

the Government’s power to conduct foreign affairs under Articles 28 and 29. In 

arriving at this conclusion, the Court considered that there was a “vast and 

determining difference” between the provisions of the Anglo-Irish Agreement 

and those of Title III SEA. According to the Court, the Anglo-Irish Agreement 

simply created a forum for discussion in which each party remained free to 

conduct itself as it so wished. 

 

16. Secondly, and more significantly, in its more recent judgment in Pringle v. 

Government of Ireland in 2012,9 the Supreme Court – by a majority of six to one 

– rejected a constitutional challenge to the State’s ratification of the Treaty 

establishing the European Stability Mechanism. Under the ESM Treaty, 

Eurozone Member States established an institution to provide financial 

assistance for member states in financial difficulty and were required to make 

significant capital contributions and assume potentially significant levels of 

 
8 McGimpsey v. Ireland [1990] 1 I.R. 110. 
9 Pringle v. Government of Ireland [2013] 3 IR 1. 
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financial liability for this purpose. In the Court’s view, the ratification of the 

ESM Treaty amounted to the exercise of sovereignty, not its abdication.10  

(i) As described by Denham CJ, “[if] a treaty involves a fundamental 

transformation, such as a ceding of sovereignty, then it would require a mandate 

of the people”.11 

(ii) Clarke J (as he then was) concluded that it was “an abdication, alienation 

or subordination of policy formation and adoption which is not permitted”.12 In 

similar terms, O’Donnell J., “the words ‘abdicate’, ‘alienate’, ‘subordinate’ 

and indeed also ‘transfer’ contain the essence of what was considered 

impermissible in Crotty”.13  

(iii) Both O’Donnell and Clarke JJ. drew a sharp distinction between the ESM 

Treaty and Title III SEA which involved a general or overarching 

commitment to cooperation across all aspects of foreign policy.14 

 

17. In summary, the Supreme Court’s judgment in Pringle involves a significant 

narrowing of the scope of its earlier judgment in Crotty. While the Supreme 

Court maintains the core principle in Crotty that the Government cannot ratify 

an international agreement that would involve an abdication, alienation or 

subordination of the powers under the Constitution to other States or bodies, 

it has set the threshold for intervention by the courts – and by extension the 

requirement to put a treaty to the people by way of referendum – at a very high 

level. The judgment has been described as “a significant change in direction”15. 

Indeed, one former member of the Court has described the judgment as putting 

the earlier judgment in Crotty “to sleep”.16  

 

 
10 Pringle v. Government of Ireland [2013] 3 IR 1, 112 (per O’Donnell J.); 165 (per Clarke J.). 
11 Pringle v. Government of Ireland [2013] 3 IR 1, 38. 
12 Pringle v. Government of Ireland [2013] 3 IR 1, 152 and 157. 
13 Pringle v. Government of Ireland [2013] 3 IR 1, 106. 
14 Pringle v. Government of Ireland [2013] 3 IR 1, 112 (per O’Donnell J.); 166 (per Clarke J.). 
15 Hogan, Whyte, Kenny and Walsh, Kelly: the Irish Constitution (5th ed., Bloomsbury, 2018) paragraph 
5.3.65. 
16 Geoghegan, “Crotty Put to Sleep by Pringle” in Bradley, Travers and Whelan eds, Of Courts and 
Constitutions (Hart, 2014), pp. 213-218; see, also in the same volume, Keane, “Reconciling Ireland’s 
Sovereignty with Membership of the European Union – the Lessons of Crotty and Pringle”, pp. 195-212.  
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18. Pringle signals that, in the ordinary course, treaties entered into by the State are 

likely to be regarded as the exercise, rather than abdication, of sovereignty and 

that it is only where such treaties involve a significant and open-ended transfer 

of State power that a referendum will be required. In adopting this approach, 

the Court affirms not only the Government’s wide discretion in treaty-making 

but also the pre-eminent role of parliament in the scrutiny of the Government’s 

treaty-making. The effect of Pringle is therefore to reduce significantly, but not 

eliminate, the uncertainty created by Crotty as to when a treaty must be 

approved by way of referendum. Ultimately, whether or not a referendum is 

required must be assessed by reference to the terms of the particular treaty and 

the obligations it would impose on the State.  

 

C. Investor-State Dispute Settlement under CETA  

 

19. Turning to CETA, the primary focus of attention has been on the investor-State 

dispute settlement mechanism established under Chapter 8 of CETA on 

Investment. In order to assess whether Chapter 8 of CETA involves such a 

significant transfer of power as to warrant a referendum, it would be necessary 

to carry out a detailed analysis of its provisions which is beyond the scope of 

this briefing document. As noted above, this is a matter which is the subject of 

proceedings before the High Court. In the circumstances, I limit myself to the 

following comments. 

 

20. First, in its treaty-making practice, the State has ratified – without recourse to 

referendum – a wide range of international arrangements which establish 

different types of international dispute settlement. Notable examples including 

the European Convention on Human Rights and its Protocols, the United 

Nations Convention on the Law of the Sea, the World Trade Organisation 

Agreement, the Aarhus Convention, and, in the context of investor-State 

disputes, the Energy Charter Treaty. In addition, the State has made a 

declaration accepting the compulsory jurisdiction of the International Court of 
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Justice under Article 36 of that Court’s Statute. The State also subscribed to a 

number of important international agreements governing the recognition and 

enforcement of arbitration awards, such as the New York Convention and the 

ICSID Convention, which are given the force of law in the State under the 

Arbitration Act 2010.  

 

21. Secondly, in a small number of cases, international agreements, establishing 

mechanisms for dispute settlement, have been put to the Irish people. This 

occurred first in the context of Ireland’s accession to the European 

Communities. Secondly, the Twenty-Third Amendment to the Constitution, 

approved by referendum in 2001, allowed the State to ratify the Rome Statute 

of the International Criminal Court. The Rome Statute established a permanent 

international court with jurisdiction to try serious crimes under international 

law, such as genocide, crimes against humanity, and war crimes, most of which 

were already proscribed under Irish law. In addition, it imposed duties on 

States parties to cooperate with the International Criminal Court, both in the 

context of arrest and surrender of persons and in the enforcement of sentences, 

fines and forfeiture measures. In this way, ratification of the Rome Statute 

involved “a limited transfer (albeit in strictly defined and particular cases) of national 

executive and juridical sovereignty to the International Criminal Court”.17 More 

recently, successive Governments have committed to holding a referendum in 

advance of Ireland’s ratification of the agreement on a Unified Patent Court. 

While the jurisdiction of the Court would be limited in its subject-matter and 

scope, the agreement establishes a supranational system of courts, in many 

respects analogous to the EU courts, whose decisions and orders would be 

directly enforceable in participating Member States.  

 

22. Thirdly, in the context of the investor-State dispute settlement mechanism 

under Chapter 8 CETA, two potential concerns arise. First, it has been argued 

 
17  Hogan, Whyte, Kenny and Walsh, Kelly: the Irish Constitution (5th ed., Bloomsbury, 2018) paragraph 
5.3.155. 
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that the decisions of the Tribunal and Appellate Tribunals established under 

Chapter 8 CETA could affect the exclusive law-making function of the 

Oireachtas under Article 15 of the Constitution. Secondly, it has been argued 

that the Tribunal system would involve a transfer of judicial power contrary to 

Article 34 of the Constitution.  

 

23. In considering these issues, it is important to have regard to the following 

features of the CETA Tribunal system:  

(i) First, the jurisdiction of the Tribunals is limited to claims of loss and 

damage for breach of obligations under Sections C and D of Chapter 8, 

that is, the core investment protection provisions of CETA and the 

Tribunals cannot consider claims falling outside the scope of these 

provisions: Article 8.18 CETA. 

(ii) Second, Article 8.9 CETA expressly recognises the right of the Parties to 

regulate “to achieve legitimate policy objectives, such as the protection of 

public health, safety, the environment or public morals, social or consumer 

protection or the promotion and protection of cultural diversity”. The mere 

fact that a Party so regulates in a manner which negatively affects an 

investment “does not amount to a breach of an obligation under this Section”. 

(iii) Third, the Tribunals have no jurisdiction to determine the legality of 

measures alleged to constitute a breach of the Agreement under the 

domestic law of the disputing Party and any interpretation given to the 

domestic law by the Tribunals shall not be binding on the courts or 

authorities of the Party (Article 8.31.2). 

(iv) Fourth, where serious concerns arise regarding matters of interpretation 

that may affect investment, the CETA Joint Committee may adopt 

interpretations of the Agreement which are binding on the Tribunals 

(Article 8.31.3). 

(v) Fifth, reflecting their jurisdiction, the Tribunals’ awards are limited to 

monetary damages and/or restitution of property as appropriate 

(Article 8.39). 
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(vi) Sixth, awards issued are binding on the disputing Parties in respect of 

the “particular case” and a disputing party is bound to comply with an 

award without delay (Article 8.41). Final awards are deemed to be 

awards for the purposes of Article I of the New York Convention. 

(vii) Seventh, under Article 30.6 CETA, the provisions of the Agreement do 

not create rights or impose obligations on persons which can be directly 

invoked in the domestic legal systems and a Party cannot provide for a 

right of action under its domestic law against the other party on the 

ground that a measure of the other Party is inconsistent with CETA.  

 

24. In its Opinion 1/17, the Court of Justice of the European Union had regard to 

these factors, among others, in reaching the conclusion that the creation of the 

investor-State dispute settlement mechanism was compatible with EU law. 

 

25. While the reference point for the Irish courts would of course be the 

Constitution, rather than the EU Treaties, these considerations are also likely to 

be highly relevant in assessing whether CETA is compatible with Articles 15 

and 34 of the Constitution.  

 

26. While, as outlined above, the Supreme Court in Pringle has set a very high 

threshold for intervention in cases of this kind, it is ultimately a matter for the 

courts to determine whether the particular characteristics of the CETA Tribunal 

system involve such a significant transfer of the judicial and/or legislative 

power of the State as to require the approval of the Irish people by way of 

referendum.  

 

27. Of course, even if the courts considered that CETA did not require a 

referendum, under Article 46 of the Constitution, the Oireachtas could in 

principle decide that the ratification of CETA should be submitted to the 

decision of the people. However, in accordance with the constitutional scheme 

set out above, it is, in the ordinary course, for the parliament itself to scrutinise 
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and, where appropriate, approve the terms of international agreement in 

advance of ratification.  
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III. Implications of Ratification and Non-Ratification  

 

28. Finally, it is necessary to consider briefly the implications of ratification and 

non-ratification of CETA.  

 

A. Ratification 

 

29. First, if CETA is approved – whether by Dáil Éireann or, in the event that a 

referendum were to take place, by the Irish people – the Government would 

proceed to ratify the agreement on behalf of the State. 

 

30. Under Article 30.7 CETA, the Agreement would enter into force “on the first day 

of the second month following the date the Parties exchange written notifications 

certifying that they have completed their respective internal requirements and 

procedures or on such other date as the Parties may agree”. Thus, assuming all other 

EU Member States had completed their domestic ratification processes, the EU 

and its Member States would be in a position to conclude the Agreement which 

could thereafter enter into force. Upon its entry into force, CETA would be 

binding on the State, as a matter of international law and by way of Article 

216(2) TFEU.  

 

31. In accordance with Article 30.9 CETA, a party may denounce the Agreement 

by giving written notice of termination and the Agreement shall be terminated 

180 days after the date of that notice. However, in the event that the Agreement 

were terminated, the provisions of Chapter Eight (Investment) would continue 

to be effective for a period of 20 years after the date of termination of this 

Agreement in respect of investments made before that date.  

 

B. Non-Ratification 
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32. Secondly, if CETA is not approved – whether by Dáil Éireann or, in the event 

that a referendum were to take place, by the Irish people – the Government 

would not be in a position to ratify the treaty on behalf of the State. Because of 

the structure of CETA as a mixed agreement between Canada, on the one hand, 

and the EU and its Member States, on the other hand, this would give rise to 

complex legal issues.18 Traditionally, the practice of the Council of the 

European Union in cases of this kind has been await the completion of the 

domestic procedures in each Member State before concluding the treaty on 

behalf of the Union. If one or more Member States were not in a position to 

ratify CETA, the Agreement could not be concluded in accordance with Article 

30.7, at least in its current form.19  

 

33. The Union and Member States have a duty of sincere cooperation under Article 

4(3) TEU, which is of particular importance in the context of mixed agreements. 

While this duty could not extend to compelling a Member State to ratify 

agreements contrary to its domestic constitutional requirements, it could 

require that the Member State engage with the other Member States and the EU 

institutions with a view to addressing the issues arising. This would be 

important in the context of CETA, in view of the fact that most of that 

agreement falls within the exclusive competence of the Union and indeed has 

been provisionally applied since 2017. These issues would ultimately have to 

be resolved at the political level, whether by way of re-negotiation of CETA or 

otherwise. 

 

 

 

6 April 2021  

 

 
18 For a valuable discussion of these issues, see van der Loo and Wessels, “The non-ratification of mixed 
agreements: Legal consequences and solutions” (2017) 54(3) Common Market Law Review 735. 
19 See in this regard the statements of the Council to this effect: Official Journal 2017, L11/9. 


