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General 

1. It is not possible for survivors to give informed consent to redress when the other 

parts of the Government’s Action Plan package are not defined or established. 

The Government’s response to the Commission of Investigation report into Mother and Baby 

Homes is admirably broad in scope and involves multiple measures reflected in the 

Government’s Action Plan. In transitional justice theory and practice, sequencing of discrete 

elements of an overall response to large scale human rights abuses matters a great deal.1 A 

failure to sequence elements, such as redress, with other elements of an overall response, such 

as access to records or memorialization, may harm survivors who are unable to give fully 

informed consent to a redress package, when other parts of the government’s response are not 

defined or established.  

Ineffective sequencing of these mechanisms means that it is likely that survivors will have 

multiple engagements with different aspects of the government’s action plan. For instance, it 

is plausible a survivor may have given testimony to the Commission, have sought their 

adoption information and records, and their testimony from the Commission and may now be 

asked to engage with the government’s redress scheme, but not to provide their testimony, 

according to the General Scheme. They may also engage with the Institutional Burials and 

family identification process, and finally with the remembrance centre when established where 

their individual narrative testimony may be recorded. This is an extraordinary number and 

depth of engagements with the State, far beyond those that would affect an average citizen. 

Several significant legislative milestones have yet to be reached to assess the effectiveness of 

other elements of this Action plan package. In the absence of clarity regarding these other 

elements of the Action Plan, it is unreasonable to expect survivors to waive their rights to 

litigate regarding the harms involved in Mother and Baby Institutions involved in this redress 

scheme. 

2. The design of the General Scheme is not survivor-led. 

The Government took the valuable step of commissioning a significant consultation with 

survivors. The OAK consultation detailed several survivor priorities for any package of the 

redress scheme. Survivors expressed their views, for instance, on eligibility for the scheme, the 

need for a human rights-based approach, not just to design of redress, but also recognition of 

the human rights violations in Mother and Baby institutions; the need for access to records as 

part of redress; and the need for staff involved in administering the scheme to have training in 

restorative justice. 

 

These views are repeated with a smaller sample in the Irish Human Rights and Equality 

Commission (IHREC) Advisory Paper to the Interdepartmental Group on the Government’s 

 
1 Geoff Dancy and Eric Wiebelhaus-Brahm, ‘Timing, Sequencing, and Transitional Justice Impact: A 

Qualitative Comparative Analysis of Latin America’ (2015) 16 Human Rights Review 321. 
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Planned Development of a ‘Restorative Recognition Scheme for former residents of Mother 

and Baby Homes and County Homes’, which is discussed further below.  

Regrettably this detail and nuance is not reflected in the Inter-Departmental Group’s (IDG) 

report, which takes the survivors views to mean only the need to act with “kindness” and to 

“do no harm.” Instead, the IDG report emphasises in vague terms: “strong calls for a non-

adversarial approach and for kindness and sensitivity to be a defining feature of any processes 

established as part of the Scheme.” (p17) It is clear from reading the report of the Inter-

Departmental Working Group that the overriding concern motivating their analysis was the 

potential cost of any redress scheme. Cost concerns are mentioned repeatedly (p5, 7-8, 20, 23, 

27, 38, 43). Cost is a significant factor in any government program. However, we submit that 

cost has functioned as the overriding reason to exclude survivors and fundamentally shape the 

design of this Scheme in manner that can foreseeably cause harm, distress and re-

traumatisation. 

The IDG report seems to form the basis of the General Scheme, with scant, if any, evidence of 

incorporation of the OAK consultation.  Survivors were asked for their views and asked for 

more than kindness. They were clear and specific in terms of their recommendations and 

deserve to have their views accepted as the basis of policy and not be patronised or subjected 

to tokenistic consultation. 

 

3. The real content of the Scheme is delegated unduly to the Minister and should be 

provided for and scrutinised in primary legislation rather than regulation. 

Head 11 provides for the Minister to provide regulations on the rate of payments and associated 

procedures. Head 13 provides for a general power for the Minister to make regulations on any 

matter referred to in the General Scheme. 

As part of a human rights-centred approach, we strongly recommend that the Scheme 

should produce guidance indicating how the Scheme criteria will be interpreted in 

practice and should do so in consultation with key stakeholders and advocacy groups.  

Prior practice of redress schemes demonstrates that State actors are likely to interpret criteria 

and regulations tightly and restrictively.  

Care must be taken to ensure that Scheme criteria are not interpreted unduly narrowly in 

practice. For instance, the Magdalenes Restorative Justice scheme interpreted the words 

‘admitted to’ and ‘worked in’ literally, to exclude women who were in training homes 

connected to laundries. The Ombudsman found that the Scheme had taken an unduly narrow 

approach to interpreting the scheme, and that this constituted ‘maladministration’ of the 

Scheme.2 The State should bear in mind that unduly restrictive interpretation of eligibility 

criteria is likely, in practice, to lead to costly and time-consuming litigation. 

Eligibility to apply for redress should not be made conditional on evidence that the individual, 

a family member or a state agent objected to their maltreatment at the time that it occurred.3 A 

 
2 “Opportunity Lost: An Investigation by the Ombudsman into the Administration of the Magdalene Restorative 

Justice Scheme” (Dublin: Office of the Ombudsman, 2017), 4. 
3 Iarfhlaith O’Neill, “Decision of the Independent Assessor Iarfhlaith O’Neill” (Dublin: Department of 

Education, June 2019), para. 46, https://www.education.ie/en/Learners/Information/Former-Residents-of-

Industrial-Schools/ECHR-OKeeffe-v-Ireland/independent-assessment-process/okeeffe-v-ireland-decision-of-

the-independent-assessor.pdf. 
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condition of this kind was imposed on applicants to the redress scheme set up in the aftermath 

of the judgment in O’Keeffe v. Ireland, and the independent assessor ruled this interpretation 

of that scheme ‘fundamentally unfair’. 

As a result, further detail on each element of the redress process should be provided for in 

primary legislation and subject to Oireachtas scrutiny.  
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Eligibility 

1. The Commission of Investigation’s Findings Should Not Form the Basis of any 

Payment Scheme. 

The Commission of Investigation’s recommendations regarding redress have heavily 

influenced the Payment Scheme. Although the government has gone beyond these 

recommendations in some welcome instances, others, such as the minimum period of stay 

within a mother and baby institution of six months, remain. The Commission report was 

heavily criticized by survivors upon its publication.4  The final report does not prioritise and 

centralise survivor voices but relegated them to a chapter on the Confidential Committee, 

which itself undermines the credibility of victim-survivor testimony:  

“the Commission does have concerns about the contamination of some evidence. 

Several witnesses gave evidence that was clearly incorrect. This contamination 

probably occurred because of meetings with other residents and inaccurate media 

coverage.”5   

This was misleading. It subsequently emerged in press coverage that a survivor who recorded 

their engagement with Confidential Committee was able to evidence multiple instances where 

her statement had been inaccurately included in the report.6 

Some survivors have successfully applied to the High Court for recognition that the 

Commission failed to discharge its statutory duty in the conduct of its investigations and 

writing of its report. In the light of the evidence given by the applicants to the court, the Minister 

for Children has consented to the following: - 

A declaration that the Commission, by failing to provide the applicant, who is 

identifiable in the final report, with a draft of the Report, or the relevant part of the draft 

of the Report, as required by section 34(1) of the Commissions of Investigation Act 

2004 prior to submitting the final report to the Minister, acted in breach of statutory 

duty." 

The High Court found that report of the Commission failed to reflect survivor testimony 

accurately. These failures call into question the veracity and professionalism of the report more 

generally. While the government has stated it will not repudiate the report, it should not form 

the primary basis for any new government policy or legislation. 

2. The Scheme is Unduly Narrow and will Exclude Survivors 

It is welcome that the government has expanded the intended parameters of the redress scheme 

beyond the recommendations of the Commission to include mothers in these institutions post-

1974, to include ‘accompanied’ children, and to provide for survivors of county homes to have 

access to medical cards. However, several limitations and exclusions persist in the design of 

 
4 Elaine Loughlin, “Regina Doherty: 'Cold' mother and baby home report must be independently reviewed” Irish 

Examiner 17 January 2021 
5 Report of the Mother and Baby Homes Commission, Confidential Committee Report, p. 12 
6 Catriona Crowe The Commission and the Survivors https://thedublinreview.com/article/the-commission-and-

the-survivors/ 
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the Scheme that are arbitrary, divisive to survivors and have no justification beyond the cost 

implications stated by the IDG report. 

a. Six Months Residency Requirement is Completely Arbitrary 

Head 18 – Determination of entitlement to payment provides: 

(1) Where an applicant is a person to whom part (a) of the definition of a relevant person 

applies and it is established to the satisfaction of the Chief Deciding Officer that he or 

she was resident in a relevant institution for a minimum of six months, the applicant 

shall be entitled to a general payment in accordance with rates provided for in Head 11 

and Schedule 3. 

The MBHCOI recommended: 

“Six months has been selected as the cut-off date because it is the average length of time that 

women spent in mother and baby homes in other countries.” 

The IDG report adds: “The residency requirement of six months or more for unaccompanied 

children and for women who undertook commercial work was not explicitly stipulated by the 

Commission of Investigation but appears to be consistent with the spirit and intent of the 

Commission’s recommendations and is recommended by the IDG.” (p23) 

This is arbitrary. There is no principled reason to limit this to six months beyond the cost 

implications discussed by the IDG report. This will operate to exclude the vast majority of 

living survivors who were children resident in mother and baby homes and create avoidable 

and invidious discriminations between categories of survivors. It cannot be justified as a matter 

of law or policy. It seems cruel and perverse to design a scheme that will deny a former child 

resident redress on the basis of length of stay, given this was a factor entirely outside of their 

control. As discussed below, all survivors are entitled to a common experience payment, and 

provision should also be made for individualised payments for those who wish to apply for 

them. 

This argument aligns with the views of survivors themselves. In the OAK Consultation, “85% 

of respondents said all the mothers and children who resided in all Mother and Baby Homes 

and County Homes should be eligible for Restorative Recognition and almost half, 48%, felt 

eligibility should be extended to others.” (p26) In particular, respondents emphasised that the 

harms children suffered in the homes were not time-bound; it was immaterial whether a child 

spent one month or six months and one day in a home. Regarding the six month requirement 

the OAK report found: 

“There were views expressed in the online meetings that these criteria were 

disingenuous, that they were used by accountants to minimise the costs of redress and 

they did not take into account the psychological trauma on mothers and children, as 

well as the physical abuse. This was echoed in the written submissions in which the 

largest proportion of respondents, 51%, specifically stated their opposition to the six-

month residency eligibility criterion being used and the next highest proportion 36%, 

said the pre-1974 cut-of date for eligibility was also unacceptable.” (p27) 

In their submission, the IHREC stated “the proposed six month requirement is based on the 

estimated length of stay in Homes in other countries.This time-frame has no rational or, 
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reasonable link to the harm suffered by survivors in the Irish context. IHREC recommends that 

the six month length of stay requirement be removed as it has no rational connection to the 

violations suffered by survivors in the Irish context.” (p21) 

b. Not All Relevant Institutions Included 

The IDG report states that it cannot recommend additional institutions be included because it 

has insufficient information about the cost implications of including those institutions. (p19) 

Such an approach ignores the existing knowledge about relevant institutions.  The Mother and 

Baby Home Commission notes that “the criterion for inclusion in the RIRB scheme was 

whether or not a public body had a regulatory or inspection function in respect of that 

institution. It is abundantly clear now that all the institutions investigated by the Commission 

meet this criterion.”7 It also noted: “There may be other institutions not investigated by the 

Commission which were unfairly excluded from the scheme, for example, Westbank.”8  

We recommend that the Scheme apply to all settings where the state had a regulatory or 

inspection function related to the provision of maternity care, where those settings were 

not already covered by the RIRB or Quirke schemes.9 

c. Foster Care/Boarding Out Excluded 

The IDG report did not develop specific proposals regarding children who were boarded out 

(p.20). The IDG report justified this restriction based on limited information, and the need for 

an individualised approach to assess abuse suffered by boarded out children, including those 

beyond Mother and Baby institutions. The IDG did not consider whether boarded out children 

could receive a common experience payment based on time boarded out, treated as equivalent 

to time spent in an institution. Such children were boarded out as part of the discharge of the 

State’s responsibility of care to these children. Such an approach would be predictable in terms 

of scale and cost.   

Children who were boarded out often worked unpaid for the families with whom they resided. 

Former boarded out children should be entitled to a commercial work payment on an equivalent 

basis (Head 18) to unmarried mothers who were required to work unpaid in family homes other 

than their own homes. 

In addition, a single individualised assessment for allegations of abuse could be pursued for 

both former residents of Mother and Baby institutions and for boarded out children. 

 

d. An Alternative Approach 

We reject this approach and argue a comprehensive approach to relevant individuals must be 

taken. Where important categories of victims are excluded, the Scheme’s legitimacy is 

 
7 MBHC Recommendations, para. 19. 
8 Ibid, para. 21. 
9 In the Historical Institutional Abuse (Northern Ireland) Act 2019 Section 1(3) defines an institution as "a body, 

society or organisation with responsibility for the care, health and welfare of children provided residential 

accommodation for children, took decisions about them and made provision for their day-to-day care." 
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undermined. The Scheme itself is then also foreseeably likely to become the target of litigation, 

as survivors are forced to go to the courts in order to obtain promised recognition.10 

We recommend that the range of people eligible for payments should be substantially 

broader. It should include a common experience payment for all resident within 

institutions related to maternity care between 1922 and 1998 and a second common 

experience payment for all subjected to family separation between 1922 and 1998, 

including outside of an institutional context. In addition, the Scheme should provide for 

an individualised assessment of survivor experience and provide redress for experiences 

of harm, abuse and economic exploitation. 

An automatic, standardised common experience payment could be administered quickly, 

ensuring that survivors – including those who are elderly, ill or living in poverty – receive some 

speedy financial relief, while remaining free to apply for an individualised payment later. 

Adopting this approach would  mirror the recommendations of the Northern Irish Truth 

Recovery Panel. 

This approach is necessary to capture the reality of the historical context in which mother and 

baby homes operated alongside a significant national practice of illegal informal and coercive 

adoption and false registration of birth.11 A failure to adopt this comprehensive approach will 

create an invidious discrimination between people adopted from Mother and Baby Homes and 

from other settings. 

 

  

 
10 MKL v Minister for Justice and Equality [2017] IEHC 389; Office of the Ombudsman, Opportunity Lost: An 

Investigation by the Ombudsman into the administration of the Magdalene Restorative Justice Scheme (Dublin: 

Office of the Ombudsman 2017), 24-5; As well as Irish examples see e.g. the Canadian Residential Schools 

Settlement Agreement, which was the result of litigation in H.L. v. Canada (Attorney General), [2005] 1 S.C.R. 

401, 2005 SCC 25. 
11 Marion Reynolds, A Shadow Cast Long: Independent Review Report into Incorrect Birth Registrations 

(March 2019);  Aoife Hegarty, RTE Investigates: Who Am I? The Story of Ireland’s Illegal Adoptions 

https://www.rte.ie/news/investigations-unit/2021/0302/1200520-who-am-i-the-story-of-irelands-illegal-

adoptions/; Illegal adoptions: Government seeks advice on next steps, The Irish Times  

https://www.rte.ie/news/investigations-unit/2021/0302/1200520-who-am-i-the-story-of-irelands-illegal-adoptions/
https://www.rte.ie/news/investigations-unit/2021/0302/1200520-who-am-i-the-story-of-irelands-illegal-adoptions/
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Process 

1. Survivors should receive access to all relevant records before any application 

procedure. 

Head 15 provides for government access to and assessment of records containing survivor 

personal information. As drafted, survivors would not receive access to such records until an 

assessment has been made of their eligibility for this Scheme. 

As a matter of fair procedures Scheme should provide applicants with full and unredacted 

copies of all records that the Scheme will use in assessing their claim.12 This must include 

relevant institutional records, even where these do not contain personal data. Applicants should 

have access both to their own files and, where their mother is deceased, or gives her consent, 

to her full and unredacted files. Access should be available, on the same basis, to siblings’ files 

where those are necessary in order to pursue an individual claim. No restriction should be 

placed on the applicant’s future publication, or communication of the contents of their own 

files, or the files of a direct relative who has consented to publication/communication or who 

was deceased at the time the file was provided. 

It is perverse that government on the one hand can justify limitations to the redress scheme on 

the grounds that access to records has been a survivor priority and is addressed in the context 

of the currently debated Adoption Bill, while simultaneously limiting access to records in this 

setting. The refusal to adopt a single, coherent and broad approach to survivor access to any 

relevant information regarding their experiences of non-recent harm is deeply regrettable. 

2. Survivors should be able to provide testimony or a written statement as evidence 

of eligibility for redress. 

There are three reasons why written records should not be treated as the main evidence base in 

assessing an application. First, as the law currently stands, many potential applicants to this 

Scheme will not have full access to the existing records of their time in relevant institutions. 

The Oireachtas has yet to legislate for access to adoption records (including early life records), 

and we do not know what records are likely to be covered by that legislation.  Second, many 

records are incomplete. Some available records  - particularly adoption records - may contain 

inaccuracies which have not yet been corrected. Survivors should not be disadvantaged, in this 

respect, if they are unable to produce records which corroborate their testimony. These failings 

are beyond their control. Third, many relevant records are in private hands. Some schemes 

have, in practice, required applicants to engage with religious orders in order to obtain their 

records. Other schemes have asked religious orders - who maintain relevant records in private 

archives - to verify applicant testimony. This is entirely inappropriate, and often re-

traumatising.  

The Scheme needs to balance the right to redress with the risk of delay that might result if 

survivors are required to obtain, verify and correct records as a condition of applying to the 

Scheme. Some potential applicants have urgent financial and healthcare needs, and have been 

waiting for action for a long time. 

 
12  MKL and DC v Minister for Justice and Equality [2017] IEHC 389 [38] 



9 
 

In the OAK consultation, “It was considered important that the applicant could choose the form 

of testimony they provided and that testimonies could be supported by evidence of expert 

witnesses and connected persons. … It was raised repeatedly that the burden of proof in 

determining eligibility and claims, should not lie with the survivor and that payments should 

be rights based. Giving testimonies was an important part of the process for many who wished 

to be afforded the opportunity to tell their story. This was considered a central part of the 

healing process and should not be approached in any way that could re-traumatise the 

applicant.” (p13) 

3. The Payment Scheme as Drafted Cannot Constitute an Act of Recognition 

Explanatory Notes to Head 18 state: 

As set out in the Government approved proposals for the Scheme, the general payment 

recognises time spent in a relevant institution, harsh conditions, emotional abuse and 

other forms of mistreatment, stigma and trauma experienced while resident in a Mother 

and Baby or County Home Institution. Exclusions apply in relevant Heads. 

It is deeply unclear how the payment scheme can do anything except monetise survivor 

experience. This criticism is supported by existing studies of comparable redress schemes. 

Sunga argues that ‘unless there is a clear articulation that a monetary award does not signify a 

market transaction, money will tend to indicate some form of exchange for abuse injuries’.13  

In consequence, money payments may lead survivors to feel that ‘their worth has not been 

understood or acknowledged by the party responsible for the abuse.’14 For Sunga, an alternative 

and explicit symbolism is necessary.15 Sarah Pritchard suggests the potential for such money 

to communicate the vindication of survivor rights and the responsibility of offending actors.16 

Daly notes one common critique across a study of Canadian and Australian schemes is that the 

opportunity for reparations to communicate a clear symbolic message was not taken: “Most 

survivors did not see the payment as symbolic, as recognition for injury and solace for pain. 

Instead, they equated the amount received in an individualized scheme to the level of abuse 

and injury they had experienced and to their ‘worth”17 Although the IDG report emphasises 

that redress is just one part of a wider package of responses, issues with the sequencing of 

redress mean that survivors will not be able to critically evaluate the redress payment in context.  

Any Irish Scheme should be revised to provide for individualised apologies based on survivor 

experience of their harms. The IDG report notes: “Mechanisms by which the apology of the 

Taoiseach could be reiterated personally to each applicant, alongside provision of their 

payment, should be considered. An individualised apology from religious congregations could 

also be considered as appropriate.” (p48) Similarly, IHREC recommends that the scheme 

should be designed to facilitate apologies from officials representing the State and relevant 

private entities to survivors. IHREC further recommends that scheme should not be on an ‘ex 

 
13 Seetal Sunga, ‘The Meaning of Compensation in Institutional Abuse Programs’ (2002) 17 Journal of Law and 

Social Policy 39, 40. 
14 ibid 41. 
15 ibid 60. 
16 Sarah Pritchard, ‘The Stolen Generation and Reparations’ (1998) 4 University of New South Wales Law 

Journal 259, 264. 
17 Kathleen Daly, Redressing Institutional Abuse of Children (Palgrave Macmillan UK 2014) 195. 
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gratia’ basis and that provisions seeking to deny or limit liability should not find expression in 

the proposed scheme. (p13) 

 

4. Waiver 

Head 22 provides for a waiver of the right to sue in civil litigation against public bodies 

concerning circumstances addressed by the General Scheme. This approach is inconsistent with 

the idea that payments represent a ‘contribution’ or ‘recognition’, if they rule out any additional 

payment via court proceedings. Instead, by equating the redress payment with the exercise of 

legal rights, the waiver provision has the effect of ‘monetising’ the redress process completely. 

(IDG 33-34) An alternative approach would allow for applicants to proceed with any civil 

litigation and discount any payment received under this Scheme from any compensation 

awarded from civil litigation.  

 

5. The Payment Scheme is not sufficiently independent of government and should be 

subject to a Board, including both survivors and experts. 

Head 6 provides for the establishment of a Chief Deciding Officer within the Department of 

Children Equality, Disability, Integration and Youth. This approach ignores the views of 

survivors for a fully independent agency and the value added from the perception of full 

independence on the operation of a redress scheme. 

The OAK consultation stated that “The majority of those who gave their views on the location 

of the scheme felt it should be delivered by a new agency tasked with all matters to do with 

survivors and that this should be established on a statutory basis, accountable to the Oireachtas. 

Local offices at county or regional level were also emphasised as part of the accessibility of 

the scheme.” (13) 

An independent board is not a problem. As stated in the IDG report, it is an opportunity to 

empower survivors and external experts to have meaningful input into the design 

implementation and feedback on the processes. An independent agency is proposed for 

addressing Institutional Burials and it establishment of such an institution is not deemed a 

barrier to swift engagement at the site in Tuam in 2022. 

In its submission IHREC stated “Establishing an independent body to make determinations 

under the redress scheme, 121 and a monitoring mechanism within the scheme would 

contribute to effective oversight of the operation of the scheme and ensure that it is providing 

effective reparation to the survivors of abuse. To ensure meaningful participation and 

accountability, survivors should be represented on both the board and oversight mechanism. In 

addition, individuals with expertise in human rights and equality, transitional justice or 

alternative dispute resolution should also be represented on both bodies. IHREC recommends 

that the Government establish both an independent redress body to administer the scheme and 

an oversight mechanism to review decisions of that body. Survivors and individuals with 

expertise in human rights and equality, transitional justice and alternative dispute resolution 

should be represented on the redress body and any oversight mechanism.” (p33) 
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A number of administrative compensation programmes include oversight and monitoring 

committees made up of statutory bodies (health, housing, justice) along with relevant civil 

society groups (victim organisations) and academics. The value of these oversight bodies is to 

ensure scrutiny of the operation of reparations programmes and to enable elected officials, 

experts and survivors to hold the programme to account. Examples include CMAN in Peru and, 

for a time, the PNR in Guatemala. In Northern Ireland, the Victims' Payment Scheme has a 

steering committee organised through the Executive Office involving key victim organisations 

that allows feedback on progress and development. The Northern Irealand HIA Redress Board 

also established a Commissioner for Victims and Survivors of Historical Institutional Abuse, 

who is to act as a champion for HIA victims and survivors, establish an advisory panel with 

their membership to act as a forum to consult and to discuss relevant issues that affect them, 

and provide general advice to applicants and assistance in obtaining relevant information.18 

The Commissioner is also responsible for monitoring the operation of the Redress Board.19 

The explanatory notes to Head 6 emphasise the speed with which the CDO could be 

established, as compared to an independent agency. The government has committed to a speedy 

establishment of an independent agency regarding institutional burials; a similar commitment 

could be made here.  

6. Specialist Staff are needed to Administer Redress 

Head 9 provides for the appointment of staff to the CDO office. It is crucial that staff have 

specialist experience and training.Comparative experience demonstrates that even on a flat 

common experience payment with no individualised assessment, engaging with redress 

processes can be deeply traumatising for survivors. 

Reimer et. al. also note that engagement with the Canadian Indian Residential Schools common 

experience payment (CEP) redress process was re-traumatising and distressing for some, and 

was associated with a rise in  ‘accidental deaths, suicides, and homicides’, which contributed 

to a ‘general demoralization’ in some communities.20 Other victim-survivors viewed the 

payments as inadequate or as hush money.21 Participants generally agreed that the 

compensation process seemed inconsistent, leaving them at the mercy of an outside agency in 

control of yet another aspect of their lives.22 In Jennifer Matsunaga’s empirical research, 

survivors criticized the CEP process, as both faceless and requiring them to prove their 

presence in a residential school, despite a lack of ease in retrieving state and church records.23 

This research indicates the limits of reparations as a site of epistemic justice, with one 

government official stating: “‘many application forms would come in covered in writing and 

sometimes there would be pictures and we just didn’t know what to do with all that extra 

information’”24 Negative victim-survivor experiences were reported regarding the redress 

scheme for the Nova Scotia Institutions, concluding claimants were ‘presumed to be guilty of 

 
18 Part 2, Historical Institutional Abuse (Northern Ireland) Act 2019. 
19 Section 28, Historical Institutional Abuse (Northern Ireland) Act 2019. 
20 ibid 44. 
21 Daly (n 35) 181. 
22 Reimer and others (n 46) xiii. 
23 Jennifer Matsunaga, ‘The Red Tape of Reparations: Settler Governmentalities of Truth Telling and 

Compensation for Indian Residential Schools’ (2021) 11 Settler Colonial Studies 21, 29. 
24 ibid 30. 
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fraud and not treated with respect.’25 Subsequent interviews of victim-survivors describe 

negative experiences of feeling disrespected and not believed.26 

 

The IDG report states that specialist staff are not needed to administer the proposed Scheme 

(p.50). In contrast, the OAK consultation made it clear that survivors “want to see the scheme 

delivered by staff who are trained in restorative practice and in a way that is trauma informed. 

They stressed that the scheme needed to learn from the experience of other schemes and be 

delivered in a non-adversarial way. Survivors asked for the scheme to be supportive, 

facilitative, and transparent.” (12-13). 

 

7. The intended Health Support Payment is inadequate to address foreseeable needs 

of survivors. 

 

The explanatory Note to Head 20 seems to suggest the mere placing on a statutory footing of 

survivor access to a pre-existing HSE National Counselling service. In addition, the further 

services mentioned are designed to mirror the Magdalen Restorative Justice Ex-Gratia Scheme 

under the Redress for Women Resident in Certain Institutions Act 2015. 

This Act has been subject to criticism by Justice for Magdalens Research: “the services offered 

merely replicate the ordinary medical card (which 90% of survivors already have)” and fall 

short of Mr Justice Quirke’s recommendation that the women be provided with services 

equivalent to those provided to holders of the Health Amendment Act (HAA) Card. 27 

In addition to identifying the specific context of the original HAA card, the IDG report also 

concludes its analysis by stating “the significant additional costs associated with provision of 

a Health Amendment Act card to the high numbers of applicants who will be eligible under the 

Mother and Baby Institutions Scheme cannot be ignored.”(p43) 

In the OAK Consultation, in addition to trauma informed counselling and free genetic testing 

and health screening “The Health Amendment Act (HAA) card was the second most frequently 

requested service, followed by an enhanced medical card which was more generically used to 

refer to the unspecified need of survivors for medical care and support.” (p11) 

The consistent position of survivors and advocates has been to demand the HAA card. It is a 

waste of the legislative process to “place on statutory footing” existing services for which 

survivors are already eligible. 

 

8. The Review and Appeals Process is Unnecessarily Convoluted 

The Scheme intends to provide for an internal review of an application under Head 25 and an 

appeal under heads 26 and 27. The system seems unduly onerous for applicants without 

 
25 Kaufman (n 40) 297. 
26 ‘Final Report: Review of the Needs of Victims of Institutional Abuse’ (n 39) 84–5. 
27 Press Release, 14 July 2015: JFM Research says Magdalen healthcare provisions are a betrayal of survivors’ 

trust http://jfmresearch.com/wp-content/uploads/2017/03/JFMR-PR-140715.pdf ; Report of the Dublin Honours 

Magdalens Listening Exercise, p. 17-20: http://jfmresearch.com/wp-content/uploads/2020/04/DHM-Listening-

Exercise-Report_Vol-1.pdf   
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justification. A single layer of appeal/review seems more efficient, with the option of judicial 

review to High Court. 

In the appeals process, there is broad discretion, including on whether to allow applicants to 

make oral submissions. Clear criteria for establishing how this discretion would be exercised 

would better set survivor expectations and avoid risks of distress or re-traumatisation. This is 

especially important given survivors’ negative experiences of oral hearings before the Mother 

and Baby Homes Commission. 

The periodic review of The Scheme is welcome but should have a multi-disciplinary 

assessment process involving external expertise. 

 

9. The Scale of The Maximal Version of the Scheme is within the universe of 

plausible redress schemes 

The IDG report stated that if it the greatest range of survivors were eligible to apply to the 

Scheme (i.e. including MBH residents below six months), it could cost up to 1.6 billion euro. 

While obviously significant, such a cost is not outside the range of payments that have been 

made regarding non-recent abuse in comparable jurisdictions and circumstances. 

The highest profile and most heavily used scheme relates to the Indian Residential Schools. In 

2006, as part of a settlement agreement of over 7000 legal claims against the federal 

government and a number of churches, the Canadian government agreed to CAD $1.9 billion 

for 'common experience' of former students of residential schools; additional payments from 

CAD $5000 to CAD $275,000 each for psychological damage caused by serious sexual or 

physical abuse and more if it has resulted in loss of income; CAD $125 million towards a 

healing fund to include the Indian Residential Schools Resolution Health Support Program and 

an endowment to the Aboriginal Healing Foundation; CAD $60 million for 'truth and 

reconciliation to document and preserve the experiences of survivors’; and CAD $20 million 

for commemorative projects.28 In total, 38,257 applications for individualised assessments 

were successful, totalling $3.180 billion.79,309 applicants were successful for common 

experience payments, totalling $1,622,422,106.29 The average common experience payment 

was CAD$20,475. 

A second large Canadian settlement agreement in 2018 relates to the “Sixties Scoop” of 

Indigenous children to foster care and adoption. To date 34,785 claims have been received for 

this class action settlement. The settlement will total CAN$800 million. It will provide status 

First Nations and Inuit who were adopted out of their families and communities as part of the 

Sixties Scoop, with CAN$25,000 to CAN$50,000 in compensation, depending on the number 

of claimants who come forward. 

10. If religious orders and pharmaceutical companies are to contribute to the Scheme, 

the terms of those contributions should be on a statutory footing. 

 
28 Indian Residential Schools Settlement Agreement, https://www.rcaanc-

cirnac.gc.ca/eng/1100100015576/1571581687074  
29 Statistics on the Implementation of the Indian Residential Schools Settlement Agreement 

 https://www.rcaanc-cirnac.gc.ca/eng/1315320539682/1571590489978  

https://www.rcaanc-cirnac.gc.ca/eng/1100100015576/1571581687074
https://www.rcaanc-cirnac.gc.ca/eng/1100100015576/1571581687074
https://www.rcaanc-cirnac.gc.ca/eng/1315320539682/1571590489978
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There is no indication in the General Scheme that there is provision for financial contributions 

from other relevant actors on a voluntary basis, such as the relevant religious orders or 

pharmaceutical companies there were involved in vaccine trials in Mother and Baby 

institutions.  


