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Submissions to the ‘Joint Committee on Children and Youth Affairs’ Concerning its Pre-

Legislative Scrutiny of the General Scheme of a Certain Institutional Burials 

(Authorised Interventions) Bill 

 

 

1. Introduction 

1.1. This is a re-submission of those representations previously sent to the Committee in 

January 2020; its form and substance remain fundamentally the same, with only certain 

points developed further. 

1.2. Unfortunately, that pre-legislative scrutiny could not be undertaken at that time, owing 

to a general election being called, and thereafter, the ongoing COVID-19 pandemic. 

1.3. As a consequence, we are no further along in the process than we were some 12 

months ago, and thus over 700 bodies of children remain left where they were 

unceremoniously dumped years ago. 
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1.4. I make no apologies for the emotive language, as it is the reality, and a reality that has 

become all the more opaque following the passing of legislation that would prevent any 

access to those records held, and further, a final report from the Commission that 

appears to have ignored testimony given, and unilaterally failed to acknowledge that 

which actually occurred within the Mother-and-Baby Homes, Tuam specifically. 

1.5. In filing this submission, I also note that at the previous scheduling of the issue, Ms. 

Anna Corrigan and I had been invited to address the Committee in person.  I accept 

that given the ongoing COVID-19 situation, it is perhaps unwise to attend in-person, 

however, there would appear to be nothing that would prevent remote attendance, and 

given the intention on the previous occasion, there would appear to be no change in 

circumstances that would lead to a change in the process adopted by the committee. 

1.6. It is essential that the legislation is given proper scrutiny, not simply because of the 

importance of the legislation proposed, and the issues that have been identified within 

the same, but as important, if not more so, is the issue of transparency. 

1.7. I have already referred to the opacity of situation, and it is precisely because of this 

opacity, and the at best, tacit approval of that which was allowed to happen within the 

homes, that the horror of Tuam and those other homes remained buried for so long, 

with the hundreds of victims and survivors too scared to speak out. 
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1.8. The thousands of children unceremoniously left in unmarked graves across the country 

are owed a debt; their mothers, and those children that survived their incarceration, are 

owed that same debt. 

1.9. Now is not the time for further obfuscation and denial, now is the time for 

transparency, for truth, and for acceptance on the part of the Government, and the 

Catholic Church. 

1.10. On the basis I can confirm that both Ms. Corrigan and I are willing to attend on a 

remote basis so as to address the Committee directly and look forward to receiving 

notification of the relevant arrangements to facilitate this attendance. 

2. My Instruction 

2.1. My name is Carl Buckley, and I am a Barrister of England and Wales at Guernica 37 

International Justice Chambers located in London. 

2.2. My practice specialises in Human Rights, both from a domestic and international 

perspective. 

2.3. I have particular experience in the following areas; 

a) State obligations under international Human Rights Convention; 
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b) The investigation of current and historical Human Rights abuses; and 

c) Investigation of offences committed within a conflict or post conflict situation 

2.4. My colleagues and I have been instructed by Ms. Anna Corrigan, representative of the 

Tuam Babies Family Group, to provide legal advice and assistance in respect of the 

ongoing inquiry, and related ancillary matters concerning Tuam. 

2.5. Accordingly, these submissions are filed in accordance with those instructions, and 

further to my opening statement already filed with the Committee. 

3. Generalised Position 

3.1. As much as Ms. Corrigan and I are here to speak from the perspective of the Tuam site, 

it would be negligent to suggest that the position is limited to Tuam, and therefore it 

must be kept in mind that Tuam is merely one of a number of sites that have been 

identified within Ireland as potentially requiring excavation. 

3.2. The gravity of the situation faced cannot be underestimated, and as much as we do not 

profess to speak on behalf of those countless other victims and survivors who have 

children and/or relatives buried in otherwise unmarked graves, individuals whose 

deaths may have been recorded or not, individuals who may have died entirely of 

natural causes, but in some cases most certainly did not, and lost their lives as a direct 
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result of their treatment within the mother and baby homes, we must all keep in mind 

that this legislation will affect every single individual, and every single body that remains 

in those unmarked graves. 

3.3. As a consequence, any legislation that is enacted must ensure that its primary focus is 

victims and survivors, and the desire to find out the truth. 

3.4. Any legislation that sees to impose any impediment to those searching for the truth will 

only seek to further the pain and suffering that has been endured for at least one full 

generation. 

3.5. Any legislation must therefore be necessary, it must be proportionate, and must allow 

the truth to be realised. 

3.6. The very real concern at this stage, coupled with the prevarication over the past years, is 

that this legislation does not seek to achieve what should be the primary objective, and 

merely pays lip service to that which needs to be done with the utmost urgency. 

3.7. That concern extends within the community to a suspicion that the legislation is just 

another delaying tactic, and that there is no real desire within the Government to take 

the necessary steps. 
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3.8. It is important therefore that any process adopted by the Government, including that 

which is in place currently, is transparent so as to ensure its credibility, I must therefore 

respectfully submit at this stage, that the process is far from transparent. 

3.9. This pre-existing opacity, and the lack of trust in the process has only been exacerbated 

by the recent legislation that serves to prevent access to documents and testimony. 

3.10. Thereafter, we have now received the final report of the Commission, and again there is 

a distinct lack of confidence in efforts being made. 

3.11. The report does not acknowledge the horror of that which was allowed to happen 

within the homes, but rather, attempts to address the issues within the framework of a 

society that held perverse attitudes towards pregnancy, sex, and relationships. 

3.12. As much as this is entirely correct, the report fails to address the real issues. 

3.13. It fails to address the fact that these homes were operated by the Catholic Church, and 

the cruel, inhuman, and degrading treatment meted out to those incarcerated within the 

homes was done so my members of that same Church, all with the tacit or overt 

approval of the State. 

3.14. The report fails to consider the issues within a Human Rights framework. 
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3.15. Choice was removed from those forced to enter the homes, they did not enter willingly, 

they entered as they felt that there was no other option. 

3.16. Those within the homes were made to work; there is a distinct failure to acknowledge 

that work, that was at times excessive, in such a context can be tantamount to slavery, 

and further, even if not meeting this threshold, would certainly satisfy the definition of 

‘inhuman and degrading’. 

3.17. The very fact that these women were forced to enter the homes is itself an example of 

emotional abuse. 

3.18. The report fails to address to any standard, the trauma suffered by those who left the 

homes but were forced to leave their children behind. 

3.19. The report fails to address to any standard the trauma of not knowing whether your 

child, was safe, well, and almost unbelievably, whether your child was even in the home 

or whether that child had been adopted. 

3.20. Some of these women were pregnant following Rape, and again, they were treated as 

some form of subclass of citizen on account of the ensuing pregnancy. 

3.21. The simple fact of the matter, is that at the very point of entry into these homes, those 

incarcerated were abused, either emotionally or physically, up until the point of leaving; 



 
 
 

 

 

The Guernica Group 

Guernica International Justice Chambers – G37 Internacione – The Guernica Centre for International Justice 

London – Washington DC – Madrid 

The Bloomsbury Building, 10 Bloomsbury Way, Holborn, London WC1A 2SL, United Kingdom 

W http://www.guernica37.org E clerks@guernica37org 

 

often, that abuse continuing long after owing to the lack of involvement in their son or 

daughter’s life. 

3.22. Neither does the report deal with responsibility, seeking to dilute the concept by 

viewing it through the prism of societal attitudes, rather than holding the Catholic 

Church and the Government at the time responsible. 

3.23. There are, as a result, hundreds of victims and survivors, who have had the abused 

aggravated further, on account of the Commission failing to undertake what was 

promised. 

3.24. With the above background, it is of paramount importance 

4. Factual Background 

4.1. Between 1925-1961, a ‘Mother and Baby Home’ operated in Tuam County Galway, 

Ireland. 

4.2. That home was the responsibility, and administered by the Bon Secour Sister, a Roman 

Catholic religious congregation whose objectives include the provision of healthcare to 

patients of all socio-economic groups. 

4.3. The Tuam home was one of a number of institutions for ‘unmarried mothers’ and their 

children across Ireland, that were administered by religious orders. 
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4.4. It has been stated that the discovery of human remains on the scale of that discovered 

at Tuam, is unprecedented1 in Ireland.  It is submitted that this is incorrect.2 

4.5. The Home at Tuam was a direct provision Home owned and paid for by the Galway 

Co. Co. They had a full Legal responsibility for the actions that took place there under 

their watch. They are an organ of the State and as such must operate under the Laws of 

the Land.  

4.6. This Site was known about since the 1970s and reports were made to them of the 

discovery of Human remains. When the Galway Co.co. was notified, their response was 

to cover it with a ton of soil, seed it, and called for the Priest. No action taken. 

4.7. It is of note that graves were marked on the maps for the New Housing estate 

following the demolition of the Home, and therefore, once again the Site was known. 

4.8. The Site made a Monument in 2006 following a submission by Marie Mannion Galway 

Co.Co.to the Arts, Heritage and the Gaeltacht. This was overturned in 2016. 

                                                     
1 “An International Expert Technical Group (ETG) report prepared for Ms. Zappone said the situation in Tuam was unprecedented 
and that no comparable case could be identified either nationally or internationally” https://www.independent.ie/irish-
news/news/tuam-babies-remains-of-hundreds-of-children-feared-buried-in-mass-grave-to-be-exhumed-
37450152.html 
2 HIGH PARK DRUMCONDRA.  
1989/ 1993 
http://jfmresearch.com/home/preserving-magdalene-history/high-park/ 
https://www.irishtimes.com/news/magdalen-plot-had-remains-of-155-women-1.370279 
https://theraggedwagon.wordpress.com/2013/02/03/1993-riddle-of-the-magdalene-laundry-dead-who-are-they/ 
Further, attention is drawn to the discovery of human remains outside of the walls of the old Workhouse in 2012, 
and the fact that Galway Co. undertook a full excavation without the need for new legislation. 

https://www.independent.ie/irish-news/news/tuam-babies-remains-of-hundreds-of-children-feared-buried-in-mass-grave-to-be-exhumed-37450152.html
https://www.independent.ie/irish-news/news/tuam-babies-remains-of-hundreds-of-children-feared-buried-in-mass-grave-to-be-exhumed-37450152.html
https://www.independent.ie/irish-news/news/tuam-babies-remains-of-hundreds-of-children-feared-buried-in-mass-grave-to-be-exhumed-37450152.html
http://jfmresearch.com/home/preserving-magdalene-history/high-park/
https://www.irishtimes.com/news/magdalen-plot-had-remains-of-155-women-1.370279
https://theraggedwagon.wordpress.com/2013/02/03/1993-riddle-of-the-magdalene-laundry-dead-who-are-they/
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4.9. In 2014, the journalist, Ms. Alison O’Reilly ‘broke’ the story, building on the work 

already undertaken by Ms. Catherine Corless, an amateur historian who had initially 

uncovered the fact that there were a significant amount of children’s remains at Tuam. 

4.10. Ms. Corless went on to find death certificates for nearly 800 children, and importantly, 

at least 18 of which had been recorded as dying of ‘starvation’. 

4.11. Although a significant number of death certificates were discovered, there is a 

significant concern amongst a number of surviving relatives that some of the 

certificates have been falsified, and further, that for many, no certificate has ever been 

produced, or exists.3 

4.12. A further contributing factor, is that there is evidence to demonstrate that a number of 

children were illegally transported, and therefore ‘trafficked’ to the United States, where 

they were adopted by families there. 

4.13. Further, the above evidence also suggests that this forced and therefore unlawful 

adoption was at the least known about, by the State, and quite possibly, overseen 

directly. 

                                                     
3 It is also of note that there appears to be no formal Medical Certification, and that no medical records of any sort 
have ever been produced. 
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4.14. It is essential to note that at no time did any of the mothers give their informed or 

voluntary consent, explicit or otherwise, for their children to be adopted. 

4.15. As investigations continued, a significant number of remains were found in what has 

become known as ‘the Pit’. 

4.16. For those that were buried in the pit, it appears that limited, or no burial records exist. 

4.17. Dr. Marie Cassidy, the former State Pathologist, who carried out an inspection at the 

Tuam site during ‘test’ excavations in 2016 noted in her subsequent report that the 

remains of the children were positioned in a “haphazard arrangement with no evidence of being 

en-coffined or shrouded”, and thus demonstrating that they were “buried” in a completely 

undignified manner. 

4.18. A further striking feature of the Tuam home during the relevant time period, is the high 

levels of malnutrition and infant mortality, with a child dying nearly every two weeks 

between the mid 1920s and the 1960s. 

4.19. It is simply beyond any justification that such a high proportion of children and babies 

could die if it is that they were being provided with adequate and appropriate care. 

4.20. The only reason for such a high mortality rate is that of neglect. 
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4.21. This only compounds the concerns raised about the home, and further justifies the 

need for an appropriate investigatory process so as to ascertain both what gave rise to 

such a high mortality rate, and thereafter, what happened to the numerous babies and 

children once they had died. 

4.22. Ms. Corrigan is a central figure to the issue, both in her position in the ‘Tuam Babies 

Family Group’, a group of survivors and family members that have come together to 

demand answers, and in her position as the sister of two males who are purported to 

have died as babies at the Tuam home. 

4.23. Ms. Corrigan has only received a death certificate for one brother, and this she believes 

has been falsified. 

4.24. There is no certificate for the second brother, merely an entry in the Tuam records that 

he died. 

4.25. As a result of the numerous unanswered questions, Ms. Corrigan has filed a criminal 

complaint on the basis that one of her brothers remains a ‘missing person’.  There have 

been no updates of any import that I am aware of in respect of the complaint lodged. 

4.26. It is of further note, that within this family group, there are 7 individuals who have 11 

family members in ‘the pit’. 
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Mother and Baby Homes Commission of Investigation 

4.27. In 2015 the Government of Ireland commissioned a public inquiry (the "Commission") 

so as to investigate the Tuam burials, and further, to conduct a wider investigation into 

how the ‘mother and baby homes’ were run. 

4.28. In total, 14 such homes are subject to the investigation, as well as a further 4 ‘County 

Homes’. 

4.29. Under its ‘Terms of Reference’4, the Commission was directed to investigate and report 

to the Minister for Children and Youth Affairs on the following issues: 

a) To establish the circumstances and arrangements for the entry of single women 

and the exit pathways; 

b) To establish the living conditions and care arrangements experienced by residents 

during their period of accommodation in these institutions, including the living 

conditions of mothers and children. 

c) To examine mortality amongst mothers and children residing in these institutions 

and to compare it to the literature on mortality amongst such other groups of 

women and children as might be relevant; 

                                                     
4 http://www.mbhcoi.ie/mbh.nsf/page/Terms%20of%20Reference-en  

http://www.mbhcoi.ie/mbh.nsf/page/Terms%20of%20Reference-en
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d) To investigate post-mortem practice and procedures in respect of children or 

mothers who died whilst resident in these institutions, including the reporting of 

deaths, burial arrangements and transfer of remains to educational institutions for 

the purpose of anatomical examination; 

e) To establish the extent of compliance with relevant regulatory and ethical 

standards of the time of systematic vaccine trial found by the Commission to 

have been conducted on children resident in one or more of these institutions 

during the relevant period; 

f) To examine arrangements for the entry of children into these institutions in 

circumstances when their mother was not resident at the time of their entry; and 

g) For children who did not remain in the care of their parents, to examine exit 

pathways on leaving these institutions so as to establish patterns of referral or 

relevant relationship with other entities. 

4.30. In accordance with its mandate, the Commission established a ‘Confidential 

Committee’, which was designed to provide a forum for individuals who were formerly 

resident in the homes.  However, a number of concerns were raised regarding the 

composition of the committee, and the manner in which it has functioned. 
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4.31. For instance, survivors were not informed that their testimony would be confidential, 

and not for public disclosure. 

4.32. The Commission applied to the Art, Heritage and the Gaeltacht for a licence to 

conduct a test excavation, however, they didn’t need that licence as the previous 

Monument status had been overturned.  

4.33. They then applied to the Galway Co. Co. under section 28 of the Commissions of 

Investigation Act 2004 for permission to dig the Site and then took the Site into their 

holding. 

4.34. An Expert Technical Group conducted an Excavation and partial exhumation of bones 

for Carbon dating and the possibility of extraction of D.N.A.  We don’t know where 

these remains lie. The State Pathologist attended5In March 2017, the Mother and Baby 

Home Commission of Investigation released a press statement conveying the discovery of juvenile human 

remains, in significant quantities, in subsurface chambers on the site of historic sewage system at the 

former Mother and Baby Home, Tuam, Co. Galway. 

4.35. The Commission on the 30th June 2017 handed over the Report Options identified in 

Stage 1 by the E.T.G. to Katherine Zappone Minster for Youth and Children  

                                                     
5 https://www.thejournal.ie/human-remains-found-baby-home-tuam-3268465-Mar2017/ 

https://www.thejournal.ie/human-remains-found-baby-home-tuam-3268465-Mar2017/
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4.36. “On the 1st of June, Minister Katherine Zappone commissioned an Expert Technical Group to outline 

to government what options are available to provide a technical response to this situation in the context 

of internationally accepted best practice in such cases. The group acknowledges that decisive action is 

required so as not to further delay the dignity of those interred here but also for reasons of 

preservation/conservation. This report is a detailed presentation of those options that have been 

identified and what is physically and technically possible at the site”67 

4.37. Further, it is of note that despite it being established in 2015 and already having a 

deadline of when to report, this deadline has been consistently (including recently) 

extended.   

4.38. No explanation has been offered as to why such a lengthy extension was required and 

thus victims and survivors are still ‘in the dark’. 

4.39. A further essential point to consider at this stage, is that although the Commission 

began test excavations into the Tuam site in October 2016, whereupon significant 

quantities of human remains were found in at least 17 underground chambers8, the 

Tuam investigation is under the control of the Minister of Children and Youth, having 

been removed from being investigated by the Commission. 

                                                     
6 This was the same group that had undertaken the initial excavation on behalf of the Commission, however, 
thereafter, their tenure of employment was ceded, and then they were re-employed by the Government.  
7 http://www.mbhcoi.ie/MBH.nsf/page/Latest%20News-en 
 
8 DNA analysis of selected remains confirming that the ages of those deceased ranged from 35 weeks to 3 years old. 

http://www.mbhcoi.ie/MBH.nsf/page/Latest%20News-en
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4.40. Again, it is unclear as to why this has been deemed necessary. 

4.41. It is essential that information is obtained as to why the Tuam site was removed from 

the mandate of the Commission, as currently, there would appear to be no legal 

authority for the Minister to have removed Tuam, and further, for the Minister to 

conduct the investigation. 

4.42. Accordingly, on the basis that the Commission’s Act is deemed not to apply to Tuam, 

we would ask for details of the statutory authority that governs any investigation, and 

further, we would also question as to why upon discovery of a ‘mass grave’ no Police or 

Coroners Inquiry was commenced in accordance with normally accepted practice, 

having regard to the fact that at the very least there is potential for offences to have 

been committed under: 

a) The Maternity Act 1934;9 

b) The Local Government (Sanitary Services) Act 1948;10 

4.43. Further, despite the above factual background, no Nun, or member of a religious order 

has been questioned, and further, no questions appear to have been raised as to the 

                                                     
9 http://www.irishstatutebook.ie/eli/1934/act/14/section/11/enacted/en/html#sec11 
10 http://www.irishstatutebook.ie/eli/1948/act/3/section/44/enacted/en/html#sec44 
 

http://www.irishstatutebook.ie/eli/1934/act/14/section/11/enacted/en/html#sec11
http://www.irishstatutebook.ie/eli/1948/act/3/section/44/enacted/en/html#sec44
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absence of Medical Certification for the death of any Child, despite obligations to do so 

as per s.18 of the Coroners Act 1962.11 

5. Submissions 

5.1. As the initial statement alludes to, having had opportunity to consider the draft General 

Scheme, we harbor a number of concerns regarding its text, and whether it will achieve 

that which is sorely needed. 

5.2. We have sought to group the submissions under the following 5 sub-headings: 

a) Necessity; 

b) Political Interference; 

c) Lack of Victim/Survivor Focus; 

d) Adherence to recognised evidence collation standards; and 

e) Ambiguity concerning the DNA extraction and analysis techniques to be used. 

5.3. On reflection, it is perhaps appropriate to add a further heads of: 

a) Ambiguity; and 

                                                     
11 http://www.irishstatutebook.ie/eli/1962/act/9/section/18/enacted/en/html 
  

http://www.irishstatutebook.ie/eli/1962/act/9/section/18/enacted/en/html
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b) Other relevant concerns 

5.4. A preliminary point to be raised, is that the nature and responsibility of the Agency 

appears confusing and transient. 

5.5. According to Head 3 (5) an order will be brought delineating the boundaries of the site 

and the duration for which the Agency will operate inter alia. The point is the existence 

of the Agency appears associated with an individual ‘prescribed’ site.  

5.6. Head 22 determines that “each Agency” established under the General Scheme shall 

prepare an annual report relating to the performance of the preceding year.  

5.7. Head 9 indicates that the Agency will have the legal capacity of a body corporate. 

5.8. Does this mean that each site will have an individual agency assigned?  If this is the 

case, theoretically there could be a significant number of agencies, all of which are 

deemed to separate entities from each other, reporting individually, with individual staff 

etc. 

5.9. This would appear to confuse the issue significantly and raise the possibility of each 

individual agency developing its own processes and systems, some of which may 

contradict those developed in terms of an alternative site. 

5.10. There is a significant scope for very real problems to be realised. 
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5.11. If it is that the legislation is to be enacted, then the position insofar as Agency(ies) are 

concerned, needs to be clarified and simplified significantly. 

5.12. Quite apart from the issues surrounding an agency or multiple agencies, further 

concerns must be raised as to how the extraction of DNA is to be authorised and who 

is mandated to deal with the same12. 

5.13. Technically, on the basis of that contained within Head 51, DNA can be extracted from 

potential family members at the “Agency office” by an authorised person.  

5.14. However, Head 48 provides that the Forensic Services Ireland (FSI) will store all 

biological material and confidential information collected by the Agency and Head 

51(3) provides that samples from the bodies at the sites may be taken by a “member of 

staff of FSI”. Further, the DNA (Historic Remains) Database System is to be 

maintained by the FSI.  

5.15. It would appear therefore, that the Agency could be described as ephemeral affiliate of 

the FSI. However, this needs to be confirmed.  

Necessity 

                                                     
12 Further issues concerning DNA and relevant techniques are considered in detail later in this submission 
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5.16. It is indeed a welcome development that the Government has made a commitment to 

exhume the remains of those at Tuam, however, a question has to be raised as to why, 

in the first instance, this hasn’t already been done, and secondly, why it cannot be done 

within the existing legislative framework. 

5.17. Accordingly, the initial concern centres on why the legislation has been deemed to be 

necessary in the first instance, as it would appear that it isn’t required to undertake the 

necessary excavation/exhumation. 

5.18. I would respectfully remind this Committee that the Tuam site has already been 

partially excavated/exhumed following the initial discovery, with samples being taken 

for analysis. 

5.19. On this occasion, the appropriate State Pathologist was present on site, and her 

findings reported accordingly. 

5.20. The authority for that preliminary examination was section 28 of the Commission of 

Investigations Act 2004, however, as Tuam was taken out of the Commission’s 

mandate, that authority is no longer available. 

5.21. This raises further questions as to why it was deemed necessary to remove Tuam from 

the scope of the Commission but this is beyond the scope of this submission, in that it 

is to focus on the ‘new’ legislation proposed. 
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5.22. It is still however a wider concern, having regard to the position submitted within 

section 2 of this submission, that the decision has been taken to enact new legislation 

when there exists power within the present statutory framework to exhume bodies 

from an area. 

5.23. By way of illustrative example, ‘Local Government Acts’ of 1948 and 1994 both 

provide power to exhume a body in specific circumstances, such as where a graveyard 

or cemetery is being moved, or where exhumation is ordered by a court in the context 

of a criminal investigation. 

5.24. New legislation is therefore not required. 

5.25. The current framework for exhumation leads us to consider the position from a 

criminal investigation point of view, further details of which insofar as evidence 

collation will be considered later in this submission, however, the starting point is 

whether there is a criminal investigation or otherwise. 

5.26. It is respectfully submitted that the fact that over 700 babies and children are buried 

within the Tuam site cannot simply be considered in isolation, and the wider 

circumstances must be considered. 

5.27. There is a credible suggestion that some of those who died and have therefore been 

buried, lost their lives as a direct result of the treatment whilst detained in Tuam, 
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through either direct physical assaults, starvation, inadequate medical care, or other 

examples of negligent behaviour on the part of those that were tasked with their care. 

5.28. Further, the records kept detailing deaths and burials are not necessarily factually 

accurate;  when we consider the allegations of forced adoption that have been made, 

and the credible evidence that has been reported elsewhere of this, there is a risk that 

the records available are incomplete, inaccurate, or otherwise falsified. 

5.29. Taking all of these points together, it cannot be ruled out that significant crimes were 

committed over the years by those involved in Tuam and/or other Mother and Baby 

Homes across the country. 

5.30. This, along with the fact that over 700 bodies in a mass grave have been discovered 

simply must lead to the position that relevant criminal offences may have been 

committed, and therefore it must be asked why the whole issue has not been referred to 

the police for formal investigation as a starting point. 

5.31. If this had been done, there would be no need for further legislation and therefore 

further delay and prevarication as the power would already have been there. 

5.32. Further, and as alluded to at paragraph 3.7 above, the power already existed to exhume 

as it had been previously exercised and utilised so as to enable those initial 

investigations to be done and samples taken. 
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Political Interference 

5.33. Allegations of a ‘cover-up’ or unwillingness to investigate properly have long dogged 

situations such as that found at Tuam, and Ireland is with respect not different than any 

other similar situation across the globe. 

5.34. Where such a horrific series of events is discovered, they often come hand in hand with 

allegations that a sitting Government will do all that it can to prevent the full truth from 

being realised. 

5.35. I would respectfully highlight that following the Magdalene Laundry scandal, the 

investigation into the same was deemed insufficient by independent international 

observers, in particular, the United Nations who expressed significant concern with 

regard to the manner in which that investigation was conducted. 

5.36. Accordingly, there is at the outset, a degree of skepticism. 

5.37. With that background, I refer to the General Scheme under scrutiny, and further, note 

Part 2, Head 3 of that Scheme which reads: 

“Where Government forms the view that it is necessary for the purposes of safeguarding important 

objectives of general public interest, and the circumstances outlined in head 5 apply and the 
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circumstances in Head 6 do not apply, it may order the establishment of an Agency, which shall report 

to the sponsoring Minister, to carry out any or all of the functions prescribed under sub-head (6)”. 

5.38. The immediate concern therefore is that no action can be taken, unless the relevant 

Minister authorises the same. 

5.39. Every individual complaint that may be made, or situation discovered, is therefore at 

the whim of a minister, and thus any situation is potentially subject to political 

interference and manipulation.  This is unacceptable. 

5.40. It is respectfully submitted that the need for an ‘Agency’ has not been made out. 

5.41. Further, the case for a ‘Sponsoring Minister’ has not been made out. 

5.42. Still further, and importantly, if a ‘Director’ of an agency is to be appointed, there must 

be a power granting any such Director the ability to commence an investigation ‘Proprio 

Motu’, where a relevant situation or site has been identified or complained about. 

5.43. Without the above, there is a distinct lack of independence in any Agency or 

investigation, and therefore again, issues of transparency are raised. 

5.44. Head 3 further deals with the circumstances in which an agency can be appointed, and 

in particular notes those issues that ought to be taken into account. 
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5.45. However, there does not appear to be any consideration to the balance of interests, 

where the favour of that balance falls. 

5.46. For instance, if a resident objects to a proposed exhumation of a mass grave despite 

that resident not being a victim, survivor, or family member of an individual buried, 

what weight is such an objection given. 

5.47. Accordingly, where is the balance between the interests? 

5.48. How does the legislation ensure that the Article 8 rights of relevant individuals are 

protected? 

5.49. How does the legislation discharge the Government’s obligations under Article 2 of the 

European Convention on Human Rights. 

5.50. Further, if a request is refused, there is a risk that the resulting position would violate 

the Article 3 rights of an individual(s), accordingly, how does the legislation prevent 

such violations, particular where the wider statutory framework existing in Ireland is 

considered. 

5.51. Again, this potentially, allows a position to be manipulated and accordingly, its 

credibility is immediately questioned. 
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5.52. Head 5 of the Scheme provides the criteria for an intervention, in particular, 5(1) 

requires that the “Government is satisfied that the criteria set out in subheads (2)-(4) apply in 

respect of a relevant site”. 

5.53. This provision is with respect, too restrictive. 

5.54. If we use Tuam as an illustrative example, we can only say that a-d are satisfied because 

of the investigative work that has already been undertaken.  If no such work had been 

undertaken, would it be possible to say that the criteria had been satisfied? 

5.55. It is of course arguable that it could, however, conversely, there is an argument that it 

could not, and therefore the overly restrictive criteria may actually prevent an 

investigation into sites that are desperately needed both from a legal and moral 

standpoint. 

5.56. Further, it is of note that there does not appear to be any reference to the inadequacy of 

‘records’ as justifying an investigation.  Again, the records pertaining to Tuam cannot be 

said to be credible and therefore it is essential that the remains are exhumed so as to 

confirm where possible, exactly who is buried there. 

5.57. It is noted subhead (5) appears to offer a catchall position at 5(f), however, it is 

submitted to be desirable that the criteria are drafted wider, rather than proceeded with 

on a restrictive basis. 
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5.58. Given that which has occurred, there must be a presumption that all relevant sites will 

be exhumed rather than overly restrictive test having to be satisfied. 

5.59. Again, there is a foreseeable risk of manipulation or inappropriate influence as the 

application of the test is not independent. 

5.60. This is perhaps particularly evidenced at Head 6(10), where an order under Head 3 

cannot be made where: 

“Government has formed the view that memorialisation of the site without further intervention is more 

appropriate” 

5.61. Not only is this clause ripe for abuse, it fails to acknowledge victims and/or survivors, 

and further, does not provide any basis upon which such a decision might be taken. 

5.62. We must therefore question where the ‘balance’ lies in respect of this sub-heading. 

5.63. Where there is a clause that allows a Government to unilaterally decide that 

exhumation, excavation, and therefore investigation, is inappropriate, victims and or 

survivors will not have confidence in such a system. 

5.64. Head 7 explicitly prevents the Coroner from having any jurisdiction under the 

Coroners Act 1962, in respect of any of those bodies that may be exhumed, despite the 

Coroner for North Galway taking jurisdiction in July 2017. 
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5.65. This is clearly problematic given the other documented concerns regarding 

independence, and the potential for interference. 

5.66. There appears to be a concerted effort on the part of those drafting the legislation, to 

explicitly prevent, where possible, any formal investigation by those ordinarily 

empowered and mandated to do so, and thus questions must be raised as to why this is 

the case. 

5.67. Head 9 appears to entrench independence of the Agency in that at sub-head 2 it states: 

“An Agency established under this General Scheme shall be independent in the performance of its 

functions” 

5.68. It is respectfully submitted however, this is an insufficient guarantee given the concerns 

that have been raised above, particularly with regard to political influence and the ability 

of the Government to take unilateral decisions. 

5.69. Head 39 at subhead (1), reads: 

“Any claim in respect of any loss or injury alleged to have been suffered by any person arising out of the 

performance, before the dissolution day, of any of the functions assigned to the dissolved Agency shall, on 

and after that day, lie against the sponsoring Minister” 
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5.70. The inference therefore is that the Minister in question is directly liable.  This is of 

significant concern as to impose such liability may discourage a minister from taking 

action in the first instance, through fear of that liability being realised. 

5.71. Therefore, Head 39 may potential give rise to otherwise legitimate excavation/action, 

not being undertaken as a result of its contents. 

Lack of Victim/Survivor Focus 

5.72. Heads 3, 5, and 7, as well as raising concerns regarding inappropriate influence and/or 

lack of independence also demonstrate that the General Scheme is not focused on 

victims and survivors, whereas, this should the primary, and arguably sole intention of 

the Scheme. 

5.73. In furtherance of this point, we would highlight Head 25(1), in that: 

“Any public body may, for the purposes of assisting an Agency in the conduct of the functions assigned 

to it, disclose information, records or documents (including personal data within the meaning of 

Regulation (EU) 2016/679 of the European parliament and of the Council of 27 April 2016) in its 

possession to the Agency, relating to matters that are relevant to the functions assigned to the Agency”. 

5.74. The concern, is the use of the word ‘may’, this suggests that a relevant public body can 

refuse to disclose information or records requested, without there being any apparent 
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framework within which such a decision can be taken, such a body to include a 

religious order, and thus the reluctance to face the reality of that which occurred will be 

allowed to continue. 

5.75. Further, there does not appear to be any basis upon which such a body can be 

compelled to make such a disclosure, unless it is by way of inference, in that such a 

refusal can be challenged by way of Judicial Review in the ordinary way. 

5.76. It cannot be appropriate that an Agency is in effect ‘powerless’ in the face of a refusal 

to cooperate as this would undermine its very mandate. 

5.77. If this is the case, it ought to be made explicit.  Further, if this is the case, it adds further 

credibility to the submission that the legislation is required in the first instance as either 

the Coroner, or Gardaí could adequately deal with any investigation for the reasons 

already espoused within this submission. 

5.78. To enable any investigation to be credible, the ‘Agency must have full and complete 

powers to request and receive documentation relevant to the site. 

5.79. The Committee’s attention is drawn to the fact that the Commission has obtained a 

complete copy of all the HSE records.   

5.80. Any Agency must be empowered to obtain the same. 
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5.81. It must not be forgotten that the goal is both to identify individuals, but also to obtain 

the information so sorely needed by loved ones, survivors, and victims. 

5.82. Head 28 at sub-heads (4) and (5) raise further concerns from a victim/survivor in that: 

“(4) An Agency shall not seek access to land by court order where the land in question is in residential 

use and the access requested encroaches further than 2 meters past the boundary of the property or 

encroaches on part of the dwelling. 

(5) Subject to the provisions of this Head, on an application made by an Agency to access lands which 

are in residential use, a judge of the District Court may, by order, grant an Agency access and all 

necessary rights to and over such lands for so long as is necessary for that Agency to carry out the 

functions assigned to it… 

5.83. Sub-head 5 goes some way to address the obvious concerns within (4), in that given the 

time elapsed, it is entirely possible that housing developments may well have been 

constructed over all or part of a relevant site. 

5.84. It is a delicate situation, and a balance has to be struck, however a concern still has to 

be registered that the fact that a relevant area may encroach into the garden of a 

dwelling is not of itself, a justifiable reason not to exhume. 
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5.85. Again, the rights of the victim/survivor need to be balanced with that of the owner 

and/or occupant, having regard to the relevant obligations under Article 2, 3, and 8, of 

the European Convention. 

5.86. Head 45 is of concern if it is used to restrict access to records. 

5.87. Tuam and other sites like it only happened because of the opacity of the Church, the 

opacity of its relationship with the State, and the fear that these relationships generated 

amongst ordinary citizens. 

5.88. The only way in which there can be reconciliation is for there to be transparency. 

5.89. Reference has been made above as to the concerns regarding political interference in 

the process, and to restrict or prevent access to documents13, only furthers the opacity, 

the mistrust, and the suspicion that has surrounded the inquiry from outset. 

5.90. Unless there is a demonstrable issue of security and/or safety to an individual, any and 

all documents should be publicly held by way of a national archive, so as to serve as a 

constant reminder and provide an opportunity for reflection. 

5.91. Head 53 of the General Scheme deals with “who may participate in Identification 

Programme”. 

                                                     
13 Noting that there are thousands of pages of records held or previously held by TUSLA that are currently not 
being disclosed despite there being an appropriate basis to do so. 
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5.92. The programme appears to be limited to: 

a) A spouse; 

b) Child; 

c) Parent; 

d) Sibling; or 

e) Half-sibling. 

5.93. This is too limited/narrow given the specific circumstances of the issues that there is an 

intention to address. 

5.94. In certain cases, a significant period of time has elapsed and therefore, it is entirely 

foreseeable that an individual as per 3.75 is no longer alive, however, the consequences 

of that which occurred is still very real, and having a demonstrable effect on family 

members. 

5.95. Further, there are a significant number of citizens who still do not know whether they 

have any family member buried in any of the sites.   

5.96. It simply does not make sense to exclude other second order relatives, including 

grandchildren, uncles, aunts, nephews and nieces. Indeed, the DNA from the niece of 



 
 
 

 

 

The Guernica Group 

Guernica International Justice Chambers – G37 Internacione – The Guernica Centre for International Justice 

London – Washington DC – Madrid 

The Bloomsbury Building, 10 Bloomsbury Way, Holborn, London WC1A 2SL, United Kingdom 

W http://www.guernica37.org E clerks@guernica37org 

 

Thomas Kent was matched by Jens Carlsson’s team to identify him using SNP analysis. 

An analysis that was gratefully accepted by the Taoiseach’s Office at the time. 

5.97. Such individuals may not satisfy the criteria of Head 53 but their right to learn the truth 

is not diminished. 

5.98. The arbitrary limitation imposed is therefore wholly inappropriate, and must be 

removed so as to allow any family member to participate in the programme. 

5.99. Finally under this section, There appears to be an unnecessary haste to destroy the 

biological samples and delete the DNA profiles from both the bodies and potential 

family members.  

5.100. Head 60 prescribes that samples taken from potential family members will be 

destroyed no later than the expiration of 3 months after certain events, including the 

generation of a DNA profile.  

5.101. Head 65 provides for the destruction of samples from the bodies of the remains when 

an identification programme has concluded without a familial match being made and it 

is not considered possible to achieve a familial match.  
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5.102. The lack of a match may be rectified by new technology in the future and therefore it 

seems both strange, and wholly inappropriate to destroy the samples, when the 

purported intention is to identify individual remains. 

5.103. The restriction that is sought by the legislation arbitrarily reduces the chance of that 

identification taking place, and merely adds further to the concerns already being raised 

regarding credibility and transparency of the process as a whole. 

Adherence to Recognised Evidence Collation Standards 

5.104. The concerns that we would seek to raise under Head 29, fall into both ‘political 

interference’ and ‘lack of victim/survivor focus/, as well as this section, and therefore 

the below ought to be read in conjunction with that already espoused previously. 

5.105. Head 29(1) and (2) read: 

“(1) The Agency shall, subject to the provisions of this Head and Heads 27 and 28, and for the 

purposes of conducting the functions assigned to the Agency, excavate or cause to be excavated the site 

specified in a Government Order made under Head 3, to the standard specified by the Sponsoring 

Minister, and shall exhume any remains located therein. 

(2) Where access to land has been obtained by an Agency by consent, the exhumation works may begin 

in the manner agreed upon between the Agency and the landowner and occupier” (emphasis added) 
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5.106. With respect, such a clause is wholly inappropriate given that there is potential for any 

exhumation to be limited in its scope and extent by way of ministerial decision. 

5.107. Any exhumation/excavation that takes place upon any site ought to abide by universal 

standards regardless of which minister has ordered the same, and regardless of who 

owns the land. 

5.108. Failure to do so, and to allow the same to be limited results in their being potential for 

undue influence to be exerted so as to limit scope, and therefore again, 

victims/survivors are unduly affected by a decision that they are prevented from having 

any input in. 

5.109. Head 32 is of significant concern insofar as it relates to the commencement of criminal 

investigations. 

5.110. There is no objection to an exhumation being stopped if it is to be passed over to the 

Gardaí in principle, however, it is respectfully submitted that to hand over a site to the 

Gardaí once such an exhumation has commenced, will potentially already have 

contaminated any site from the position of a criminal investigation. 

5.111. The starting point, before any exhumation has commenced, is that all sites are 

potentially those that contain evidence of criminality give the issues that have been 
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highlighted both in this submission, and that which has said publicly previously by 

survivors etc. 

5.112. To treat each and every site as potentially warranting a criminal investigation will ensure 

that strict procedures for searching and evidence collation are adhered to, and thus 

preserve any evidence. 

5.113. To approach this from the converse position, as the proposed legislation seeks to do, 

poses a significant risk to any evidence that may be present at a scene, in that it may 

become contaminated and/or if normally accepted standards of collation and recording 

are not adhered to, the credibility of that evidence is undermined. 

5.114. The legislation in its present form therefore may well prejudice any investigation that 

may be warranted. 

5.115. In its current form, questions must be asked as to how a formal criminal investigatory 

process is triggered. 

5.116. By way of illustrative example, the legislation in its current form, provides a focus on 

employees of the Agency being empowered to extract DNA for example.  There is 

however no mention of any other specialist, including a forensic anthropologist, 

although it is accepted that the Agency is empowered to hire consultants or specialists. 
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5.117. The fact remains an employee, without the necessary qualifications and experience, 

would not have the necessary expertise to conclude whether there had been “violent or 

unnatural circumstances” or otherwise, from a DNA profile or merely by looking at the 

skeletal remains. 

5.118. Rather, forensic anthropology would be required to ascertain as to whether there had 

been trauma  or bone malformation. 

5.119. Accordingly, without this necessary expertise being explicit within the legislation, it is 

difficult to see how a formal criminal investigation could be triggered. 

5.120. Again, this adds further weight to the submission that each and every site should be 

approached on the basis of a criminal investigation initially, and then referred 

accordingly if it is deemed appropriate, rather than the converse as appears to be 

suggested within the legislation. 

Ambiguity concerning the DNA extraction and analysis techniques to be used 
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5.121. To contextualise the issues to be raised, the report of the ETG must be considered, and 

its conclusions, namely that the use of SNP “would be particularly useful for DNA analyses of 

the remains at the Tuam Site”.14 

5.122. Part 6 of the General Scheme relates to the provisions to be put into place for the 

identification of the deceased. 

5.123. This is one of, if not the most important aspects of the entire process, and yet, there 

appears to be reluctance to commit. 

5.124. To consider the context of the concerns to be raised, when the body of Thomas Kent 

was exhumed and subject to a DNA profile so as to confirm identity, ‘Jens SNP’ 

technique was used, however, the Expert Technical Group that undertook the initial 

testing of the Tuam site, used STR, a standard, but inferior test. 

5.125. As much as the STR test is standard, the SNP test offers the opportunity for more data, 

and therefore allows for a greater possibility of identifying relatives, and therefore, 

surely the SNP test would be preferrable in the current circumstances. 

                                                     
14 https://www.irishtimes.com/news/social-affairs/how-dna-experts-can-identify-tuam-babies-the-full-story-
1.3460133 
https://www.irishtimes.com/news/social-affairs/tuam-babies-campaigners-call-for-exhumation-of-burial-site-
1.3460139 
 

https://www.irishtimes.com/news/social-affairs/how-dna-experts-can-identify-tuam-babies-the-full-story-1.3460133
https://www.irishtimes.com/news/social-affairs/how-dna-experts-can-identify-tuam-babies-the-full-story-1.3460133
https://www.irishtimes.com/news/social-affairs/tuam-babies-campaigners-call-for-exhumation-of-burial-site-1.3460139
https://www.irishtimes.com/news/social-affairs/tuam-babies-campaigners-call-for-exhumation-of-burial-site-1.3460139
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5.126. To compound this issue, the proposed legislation does not specify the technique to be 

used, and therefore there is no certainty that the most up-to-date and reliable 

techniques will be used when seeking to identify the deceased. 

5.127. The underlying concern from the community is that there is an intention not to use the 

most up-to-date and reliable methods, that way, the excavations can be stopped on the 

basis that there is no likelihood of bodies being identified. 

5.128. It is respectfully submitted to be essential that the most up-to-date method is used, and 

that this method is the proscribed method to be used. 

5.129. There is some evidence that Minister Zappone has taken on board the UCD-TCD 

submission for the use of short nucleotide polymorphisms (SNPs) for the analysis of 

DNA of the remains. According to the Bill a “DNA Profile”,  

“in relation to a person, means information comprising a set of identification characterisations of the 

DNA derived from an examination and analysis of a sample of biological material that is clearly 

identifiable as relating to the person and that is capable of comparison with similar information derived 

from an examination and analysis of another sample of biological material for the purpose of analysis”. 

5.130. According to the Criminal Justice (Forensic Evidence and DNA Database System) Act 

2014, 
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“A “DNA profile”, in relation to a person, means information comprising a set of identification 

characteristics of the non-coding part of DNA derived from an examination and analysis of a sample 

of biological material that is clearly identifiable as relating to the person and that is capable of 

comparison with similar information derived from an examination and analysis of another sample of 

biological material for the purpose of determining whether or not that other sample could relate to that 

person”; 

5.131. This is a relatively standard definition for DNA profiles for criminal justice databases in 

other jurisdictions and the key words relate to “non-coding”. The Short Tandem 

Repeat (STR) markers were partly developed because they do not span across genes – 

the coding elements of the genome. In contrast a standard SNP analysis spans across 

the whole genome, including the coding elements. The Bill is silent with regard to the 

use of non-coding DNA.  

5.132. In terms of the specifics of Part 6, reference is drawn to Head 47. 

5.133. Head 47 deals with the ‘Powers to direct a Pilot Programme’, however, as referred to 

at 3.87-3.91, no detail is provided regarding the relevant extraction or analysis 

technique, and further, the mandate or terms of reference of any ‘Pilot Programme’ has 

not been specified. 

5.134. Head 47 is silent as to who carries this out or how the DNA should be extracted. 
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5.135. There has already been concern raised regarding the appropriate techniques to be 

utilized, in that it is essential that the most up-to-date and reliable extraction and 

analysis techniques are used so as to ensure that the best opportunity to identify 

remains is presented. 

5.136. However, Head 51, which provides for the taking of samples from the bodies in the 

remains after a positive pilot programme, determines that “the samples may be taken by a 

member of staff of FSI or another person prescribed for that purpose”.  

5.137. It is worrying that the FSI are prescribed here as it is doubtful that staff members there 

have the skill sets to extract DNA efficiently from the petrous bone.  

5.138. This was a technology developed at UCD by certain individuals and is now used by 

DNA anthropologists to extract ancient DNA. The technique could, nevertheless, 

presumably be taught to FSI scientists. 

5.139. In Head 52 (3) it is prescribed that  

“the Director of the Agency may request FSI to conduct a search of DNA profiles on the DNA 

(Historic Remains) Database in order to make a familial match”.  
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5.140. This is a concern, as if High Throughput Sequencing (HTS) integrated with SNP 

analysis is used (as the UCD-TCD report suggested it should be), the techniques used 

for familial matching are different to standard STR analysis matching.  

5.141. In short, the FSI would not have the skill sets to carry this out.  

5.142. As a consequence, there would appear to be no objective standard upon which such a 

programme can be developed, to include the extraction and analysis technique as 

already noted, the sample size for any such programme, what constitutes “reasonable 

prospect” etc. 

Ambiguity Generally 

5.143. Head 6 is ambiguous to the extent that there is potential for it to frustrate an 

examination of a number of sites. 

5.144. At Head 6(2), an order under Head 3 cannot be made where: 

“There is evidence that human remains at the site were buried there following death in violent or 

unnatural circumstances” (emphasis added). 

5.145. On a strict reading of this section, it may prevent such an order being made in the 

context of Tuam, in that the records associated with the site indicate on more than one 
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occasion that an individual died through ‘malnutrition’ or ‘starvation’.  This cannot be 

said to be anything other than unnatural. 

5.146. Accordingly, Tuam must be referred to the Gardaí, if the Head is to be followed to its 

letter. 

5.147. Alternatively, ‘unnatural causes’ requires further clarification. 

5.148. At Head 6(4)(a) and (b), an order cannot be made under Head 3 where the burial site: 

“Is not associated with a current or former institutional setting; 

Is not known to include burials that are manifestly inappropriate in comparison to the practices and 

traditions of the time that the burials took place” 

5.149. At subhead (5), an order cannot be made under Head 3, where: 

“Exhumation would be unreasonably difficult or unsafe” 

5.150. Again, we would seek further clarification as to ‘unreasonably difficult or unsafe’. 

5.151. We would further seek further clarification as to the definition of “manifestly inappropriate 

in comparison to the practices and traditions of the time that the burials took place”. 

5.152. It must be acknowledged in the context of Tuam and those other Mother and Baby 

Homes, that the manner with which those mothers, and babies and/or children, were 
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treated, was deemed to be appropriate ‘at the time’, given that treatment was allowed to 

persist across numerous sites. 

5.153. Accordingly, there is a conceivable risk that this clause, without further definition, could 

result in a request for exhumation being refused, on the basis of what was deemed to be 

historically accepted practice. 

5.154. Further, given that the final report of the Commission views the issue through the 

prism of societal norms and places the homes within the framework of societal 

prejudice, this concerns if only exacerbated further. 

5.155. Again, in the context of Head 6, at sub-head 6(b), an order under Head 3 cannot be 

made where there is evidence that: 

“the lapse of time since the last known burial exceeds 70 years in relation to the date on which the 

circumstances of the burials concerned became widely known” 

5.156. Accountability cannot be prevented solely on the basis of time having elapsed, and 

further, ‘widely known’ is insufficiently precise in the current context, in that the ‘goings 

on’ may be widely known within the community but not spoken about publicly, does 

this therefore satisfy the test? 
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5.157. Further, an individual, a survivor, a victim does not lose this status purely because of 

time having elapsed, and to seek to legislate for the same through statute, is respectfully 

submitted to be wholly inappropriate, particularly in the context of the historical abuses 

evident in Ireland. 

5.158. As has been highlighted in respect of other sections, without further definition, the 

above sub-heads may well be used to justify the refusal of an order to exhume. 

6. Other Relevant Concerns 

Human Rights Obligations 

6.1. There appears to be a distinct lack of consideration given to the obligations owed to 

victims, survivors, and citizens under the European Convention on Human Rights. 

a) In considering the various Human Rights obligations, not just in respect of the 

proposed legislation, but in respect of the issues raised by Tuam and associated 

sites more widely, the committee is referred to reports already published, 

including: the report of Dr. Geoffrey Shannon, entitled “Human Rights Issues at 

the Former Site of The Mother and Baby Home, Tuam, Co. Galway”;15 

                                                     
15 https://static.rasset.ie/documents/news/2018/10/20181023drgshannonreponhumanrightstuam.pdf  

https://static.rasset.ie/documents/news/2018/10/20181023drgshannonreponhumanrightstuam.pdf
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b) The report(s) of the ‘Expert Technical Group’16 in to the Tuam site, detailing 

options and appropriate courses of action; and 

c) ‘Submission to Consultation process of Galway County Council Regarding 

Human Remains at Tuam mother and Baby Home, authored by Dr. James 

Gallen of the School of Law and Government at Dublin University, 16 March 

2018. 

6.2. In considering the Government of Irelands obligations under the European 

Convention on Human Rights (hereinafter “the Convention”), each ‘Convention 

Right’, and therefore obligation, will be dealt with in numerical order as they appear 

within the Convention. 

6.3. Accordingly, there is likely to be an element of cross-over between various issues, e.g. 

the rights of victims and privacy, as opposed to the rights of survivors, and further, the 

obligations imposed on the Government regarding the investigation itself. 

Article 2 – The Right to Life 

6.4. As well as imposing an obligation on the State to ‘protect’ life, Article 2 also imposes an 

obligation upon a State to effectively investigate a killing or suspicious death within its 

territory, a fact recognised in Dr. Geoffrey Shannon’s report. 

                                                     
16 https://www.tuambabies.org/technical-report-on-the-tuam-site.html  

https://www.tuambabies.org/technical-report-on-the-tuam-site.html
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6.5. This obligation was given explicit consideration and recognition by the Grand Chamber 

of the ECtHR in the case of McCann and Others v. United Kingdom Number 

17/1994/464/545 27 September 1995, whereupon the Chamber found at paragraph 161: 

“The Court confines itself to noting, like the Commission, that a general legal prohibition of arbitrary 

killing by the agents of the State would be ineffective, in practice, if there existed no procedure for 

reviewing the lawfulness of the use of lethal force by State authorities. The obligation to protect the right 

to life under this provision (art. 2), read in conjunction with the State’s general duty under Article 1 

(art. 2+1) of the Convention to "secure to everyone within their jurisdiction the rights and freedoms 

defined in [the] Convention", requires by implication that there should be some form of effective official 

investigation when individuals have been killed as a result of the use of force by, inter alia, agents of the 

State.”17 

6.6. This principle has been applied on subsequent occasions before the ECtHR, and 

extended so as to encompass a situation where deaths did not simply arise as a result of 

the use of lethal force, but also in circumstances involving the negligence of public 

health authorities. 

                                                     
17 https://hudoc.echr.coe.int/eng#{"itemid":["001-57943"]}  

https://hudoc.echr.coe.int/eng#{"itemid":["001-57943"]}


 
 
 

 

 

The Guernica Group 

Guernica International Justice Chambers – G37 Internacione – The Guernica Centre for International Justice 

London – Washington DC – Madrid 

The Bloomsbury Building, 10 Bloomsbury Way, Holborn, London WC1A 2SL, United Kingdom 

W http://www.guernica37.org E clerks@guernica37org 

 

6.7. I would refer the Committee to that espoused in Dr. Shannon’s report insofar as 

obligations are concerned, and note the cases of Osman v. United Kingdom, Aslakhanova v. 

Russia,  and El-Masari v. Former Yugoslav Republic of Macedonia, cited therein.18 

6.8. Further, attention is drawn to the comment that Dr. Shannon makes in respect of the 

article entitled “The Dead, the Missing and the Bereaved at Europe’s International Borders – 

Proposal for a Statement of the International Legal Obligations of States”19  

6.9. Within the above article, the criteria required by the ECtHR to be met for an 

investigation to satisfy international human rights standards are set out, and read as 

follows: 

a) State initiative – the State authorities must take the initiative to investigate once 

the matter has come to their attention and may not leave it to the next of kin to 

bring proceedings; 

b) Independence – those carrying out the investigation must be independent from 

those implicated in their death; 

                                                     

18 I would further reference the following McCann and Others v. the United Kingdom, European Court of Human 
Rights (ECtHR), no. 18984/91, 27 September 1995, Series A no. 324; Osman v. the United Kingdom, ECtHR, no 
87/1997/871/1083, 28 October 1998, Reports of Judgments and Decisions 1998-VIII. On the search for missing 
persons, see particularly: Cyprus v. Turkey, ECtHR [Grand Chamber (GC)], no. 25781/94, 10 May 2001, ECHR 
2001-IV; Varnava and Others v. Turkey, ECtHR [GC], nos. 16064/90, 16065/90, 16066/90, 16068/90, 16069/90, 
16070/90, 16071/90, 16072/90 and 16073/90, 18 September 2009, ECHR 2009; Aslakhanova and Others v. 
Russia, ECtHR, nos. 2944/06, 8300/07, 50184/07, 332/08 and 42509/10, 18 December 2012.  
19 https://www.ohchr.org/Documents/Issues/Migration/36_42/TheLastRightsProject.pdf  

https://www.ohchr.org/Documents/Issues/Migration/36_42/TheLastRightsProject.pdf
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c) Effectiveness – the investigation must be capable of leading to a determination of 

whether the action taken by State officials was justified in the circumstances and 

to a determination of the culpability of those responsible for the death.  Steps 

must be taken to secure all relevant evidence in relation to the death; 

d) Promptness – the investigation must take place promptly and must proceed with 

reasonable expedition; and 

e) Transparency – the investigation must be open to public scrutiny to a degree 

sufficient to provide accountability in the circumstances of the case 

6.10. It is clear therefore, that not only is there an obligation to investigate under Article 2, 

there is an obligation for that investigation to be both appropriate and credible. 

6.11. Prior to discussing whether those obligations have been satisfied however, there is a 

further issue specific to Tuam. 

6.12. The issue is as relevant to those other Mother and Baby Homes subject to inquiry, 

Industrial Homes, Magdalene Laundries, and anywhere else that may be the subject of 

allegations, and therefore scrutiny.  
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6.13. To illustrate this point further, an Auntie of Ms. Corrigan, Ms. Maura Corrigan, lies in 

an unidentified grave at St. Bridget’s Industrial School Loughrea, County Galway.  She 

died aged only 13, and yet no record of her burial can be found. 

6.14. The issue, is that of whether there still remains a duty to investigate incidents that took 

place before the ECHR came into force, noting that the issues relevant for the 

purposes of this advice did take place a number of years before the ECHR coming into 

force. 

6.15. As far as a summary of the jurisprudence is concerned, I confirm that I am content to 

rely on that put forward by Dr. Shannon at page 61 of his report in that 

“in relation to Ireland, while the European Convention on Human Rights Act was only introduced in 

2003, the Convention was signed and ratified in this jurisdiction in 1953, entering into force on 3 

September 1953.  The deaths which occurred at the Tuam Mother and Baby Home are estimated to 

have occurred in the period between 1920 to 1960.  While the majority of that period pre-dates the 

entry into force of the Convention in Ireland in 1953 and the adoption of the Convention itself in 

1950, the remainder of that period post-dates Ireland’s ratification of the Convention.  Furthermore, 

the discovery of the remains interred therein only occurred in 2017.  In light of the recent evidence of 

juvenile remains at the site of the former Mother and baby Home in Tuam, therefore, a question arises 

as to whether the duty upon the State to investigate is triggered in the present circumstances… 
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6.16. Again, referencing Dr. Shannon’s report: 

“The unsettled position in the UK should be noted.  In Re McKerr, the UK Supreme Court held that 

an obligation to initiate an investigation under Article 2 only applies to deaths occurring after the 

Human Rights Act 1988 came into force in 2000.  A similar approach was followed by the UK 

Supreme Court in Keyu v. Secretary of State for Foreign and Commonwealth Affairs[…].  This 

approach, however, was called into question in other decision and the current position is unclear”. 

6.17. To my mind, there are two points that are essential in determining the extent of the 

obligations under Article 2 in terms of the Tuam home on a general basis. 

6.18. In the first instance, as much as the deaths occurred from 1920-1960, and therefore a 

substantial proportion of those occurred prior to the convention, and further, that 

decades have since passed, in the instant case, the deaths, and the likely issues 

surrounding the home only came to light in 2014. 

6.19. To my mind therefore, the situation regarding delay and timing, does not apply to the 

same extent, or at all, to the situation facing Tuam, as it did in that jurisprudence cited. 

6.20. The second issue to consider, is that the inquiry has now started, and it is accepted as 

being essential.   
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6.21. Consequently, we are not faced with a situation where we are considering whether there 

needs to be an investigation/inquiry so as to satisfy Article 2 of the Convention, we are 

considering the inquiry itself.   

6.22. By extension, the position cannot be limited to merely the inquiry, but indeed to any 

other allegation that has, or will be made in the future, in respect of any other home, or 

situation with these characteristics. 

6.23. The immediate question therefore, must surely be, in a case where an inquiry has 

started, are Article 2 obligations limited by virtue of time i.e. on the basis that that 

inquiry is dealing with a historical issue. 

6.24. Or, as is the position that we would seek to advance, the fact that the substance of the 

inquiry is dealing with historical issues, immaterial, on the basis that the Government of 

Ireland has accepted that an inquiry is needed, and in any event, the information that 

gave rise to the inquiry only came to light in 2014, therefore, only 5 years ago. 

6.25. The position advanced in respect of this point, is that the passage of time in the instant 

case is not relevant insofar as the inquiry is concerned.  Passage of time may in itself 

hamper an inquiry, however, it does not limit the extent to which Article 2 applies. 

6.26. The next point to consider is the inquiry itself. 
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6.27. As has already raised, Article 2 imposes an obligation to investigate, however, the 

obligation does not end there, any investigation must be appropriate and credible, else it 

will fall foul of Article 2. 

6.28. The Committee’s attention is drawn to the matter of Kolevi v. Bulgaria20, where at 

paragraph 191, the Chamber notes as a general principle: 

“191. The obligation of States to protect the right to life under Article 2 of the Convention requires by 

implication that there should be an effective official investigation when individuals have been killed. The 

duty to conduct such an investigation arises in all cases of killing and other suspicious death, whether 

the perpetrators were private persons or State agents or are unknown (see Menson v. the United 

Kingdom (dec.), no. 47916/99, ECHR 2003-V; Nachova and Others v. Bulgaria [GC], nos. 

43577/98 and 43579/98, § 110, ECHR 2005-VII; Kaya and Others v. Turkey, no. 4451/02, 

§ 35, 24 October 2006; and Angelova and Iliev v. Bulgaria, no. 55523/00, § 93, ECHR 2007-

IX).  

192. The investigation must be effective in the sense that it is capable of leading to the establishment of 

the relevant facts and the identification and punishment of those responsible. The authorities must have 

taken the reasonable steps available to them to secure the evidence concerning the incident. The 

investigation's conclusions must be based on thorough, objective and impartial analysis of all relevant 

elements. While the obligation to investigate is of means only and there is no absolute right to obtain a 

                                                     
20 http://hrlibrary.umn.edu/research/bulgaria/KOLEVI.pdf  

http://hrlibrary.umn.edu/research/bulgaria/KOLEVI.pdf
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prosecution or conviction, any deficiency in the investigation which undermines its capability of 

establishing the circumstances of the case or the person responsible is liable to fall foul of the required 

measure of effectiveness (see Nachova and Others, cited above, § 165; Ramsahai and Others v. the 

Netherlands [GC], no. 52391/99, § 321, ECHR 2007-...; and Brecknell v. the United Kingdom, 

no. 32457/04, § 66, 27 November 2007).  

193. For an investigation to be effective, the persons responsible for and carrying out the investigation 

must be independent and impartial, in law and in practice. This means not only a lack of hierarchical 

or institutional connection with those implicated in the events but also a practical independence (see 

Ramsahai and Others, cited above, §§ 325 and 333-346; Scavuzzo-Hager and Others v. 

Switzerland, no. 41773/98, §§ 78 and 80-86, 7 February 2006; and Ergi v. Turkey, 28 July 

1998, §§ 83-84, Reports 1998-IV).  

194. There must be a sufficient element of public scrutiny of the investigation or its results to secure 

accountability in practice, maintain public confidence in the authorities' adherence to the rule of law and 

prevent any appearance of collusion in or tolerance of unlawful acts. Furthermore, a requirement of 

promptness and reasonable expedition is also implicit in the notion of effectiveness. It must be accepted 

that there may be obstacles or difficulties which prevent progress in an investigation in a particular 

situation. However, a prompt response by the authorities in investigating a use of lethal force is essential 

(see McKerr v the United Kingdom, no. 28883/95, § 114, ECHR 2001-III and Ramsahai and 

Others, cited above, § 321). “ 
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6.29. In applying those principles to the facts of that case, the Chamber noted at paragraph 

201 that: 

“Failing to follow an obvious line of inquiry undermines the investigation's ability to establish the 

circumstances of the case and the person responsible. Such an investigation cannot be seen as effective (see 

the judgements cited in paragraph 192 above, and Anguelova v. Bulgaria, no. 38361/97, § 144, 

ECHR 2002-IV).” 

6.30. This position is consistently referred to within ECtHR jurisprudence, the Chamber 

noting in Giuliani and Gaggio c. Italy at paragraph 301 that: 

“The authorities must take whatever reasonable steps they can to secure the evidence concerning the 

incident, including, inter alia, eyewitness testimony, forensic evidence and, where appropriate, an autopsy 

which provides a complete and accurate record of injury and an objective analysis of the clinical findings, 

including the cause of death (as regards autopsies, see, for example, Salman v. Turkey [GC], no. 

21986/93, § 106, ECHR 2000-VII; on the subject of witnesses, see, for example, Tanrıkulu v. 

Turkey [GC], no. 23763/94, § 109, ECHR 1999-IV; as regards forensic examinations, see, for 

example, Gu ̈l v. Turkey, no. 22676/93, § 89, 14 December 2000). Any deficiency in the 

investigation which undermines its ability to establish the cause of death or the person responsible will 

risk falling foul of this standard (see Avs ̧ar, cited above, §§ 393-395).  
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302. In particular, the investigation’s conclusions must be based on thorough, objective and impartial 

analysis of all relevant elements. Failing to follow an obvious line of inquiry undermines to a decisive 

extent the investigation’s ability to establish the circumstances of the case and the identity of those 

responsible (see Kolevi, cited above, § 201). Nevertheless, the nature and degree of scrutiny which satisfy 

the minimum threshold of the investigation’s effectiveness depend on the circumstances of the particular 

case. They must be assessed on the basis of all relevant facts and with regard to the practical realities of 

investigation work (see Velcea and Maza ̆re v. Romania, no. 64301/01, § 105, 1 December 2009). 

“ 

6.31. The position would therefore appear to be settled, in that where a route of inquiry is 

not followed, or is ignored, this may constitute a violation of Article 2. 

6.32. It is here where there may well be a significant issue insofar as the exhumation of Tuam 

is concerned, in that, if it is that the exhumation, and thereafter, the examination of 

remains is not done in accordance with the technology available, and the technology 

already utilised in other matters, then this will constitute not merely a deficiency, but 

one that undermines the investigation in its ability to establish identity, cause of death, 

and possibly, those responsible for the death. 

6.33. Accordingly, it will constitute a breach of Article 2. 
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6.34. Given the proposed legislation, and the issues raised with its current draft, this is of 

particular relevance, and an issue that the Committee and the wider Government of 

Ireland, must be aware of. 

6.35. As far as the generalised position is concerned, in relation to the inquiry, the same 

principles apply, accordingly, if it is that witnesses, including survivors, surviving family 

members, and indeed surviving victims, are not afforded a full part in the process, 

again, this is likely to render the inquiry deficient, and accordingly, in breach of Article 

2. 

6.36. The legislation in its current form seeks to arbitrarily limit any exhumation, and/or the 

ability of relevant individuals to participate fully, and thus it is submitted that it 

currently falls foul of obligations as per Article 2. 

6.37. In making this submission, particular note is made of Al-Skeini and Others v. the UK, 

Betayev and Betayeva v. Russia, and Slimani v. France, all three of which refer to the 

obligation imposed that next-of-kin of victims are to be involved in the procedure to 

extent necessary to safeguard their legitimate interests. 

6.38. Further, in the case of Betayev, the Chamber found a violation where the family of the 

victim had no access to the investigation or court documents, nor were they informed 

of significant developments in the investigation. 
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6.39. This point is of particular importance, as it would appear at this stage, that various 

documents are being withheld from participants, without any good reason being 

provided. 

6.40. There is no requirement that parties to an investigation have absolute or carte blanche 

access to documents, as there may be appropriate reasons for withholding certain 

documents, particular where disclosure may lead to an investigation being hampered. 

6.41. However, given the elapse of time in the instant case, it is going to be difficult to 

substantiate an argument on this basis.  Accordingly relevant individuals, including the 

families of those deceased, must have reasonable access to relevant evidence, which at 

this juncture, appears to being explicitly prevented. 

6.42. As an aside point it is worthy of note that there is no requirement for a complaint to be 

lodged, criminal or civil, so as to enable a relevant individual to take an active part in 

proceedings, as per Slimani. 

6.43. For the sake of completeness, and has already been alluded to within the specific 

criticisms of the draft General Scheme, brief consideration has been given to the 

possible suggestion that it is not clear at this stage, to an evidential standard (although 

there is obvious and compelling circumstantial evidence), whether the deaths have 

resulted from intent, accident, or other unintentional acts. 
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6.44. However, regardless of this point, where it is at least arguable on the facts, and in the 

instant case it clearly is, that the deaths are as a result of unlawful killing, the 

Convention requires that an investigation is undertaken, and one that satisfies the 

minimum threshold of effectiveness. 

Article 3 

6.45. Article 3 of the Convention prohibits ‘Torture, and inhuman and degrading treatment’. 

6.46. There is a credible suggestion that the treatment suffered by those resident in Tuam at 

the relevant time and those other relevant institutions, were forced to endure treatment 

that may constitute a violation of the Convention. 

6.47. Specific consideration has not been given to individual complaints and whether the 

same can be brought or otherwise, however, focus has been centred on the survivors 

and potential violations of their Article 3 rights that may occur if the investigation into 

the Tuam home is not conducted in the manner in which it should. 

6.48. The question therefore to address, is whether by refusing to investigate the issue, or by 

not investigating the issue fully, does this constitute a violation of Article 3 of the 

Convention. 
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6.49. This is of particular relevance when we consider that the proposed legislation allows a 

minister to decline to mandate an ‘Agency’, and therefore in effect, decline to 

investigate on non-specified and therefore ambiguous grounds. 

6.50. It is not suggested that the treatment constitutes ‘Torture’, and given the rightfully high 

bar imposed for the purposes, it is difficult to argue that it does constitute Torture, 

however, the convention right is not limited to just Torture, as much as this is often 

where the focus remains. 

6.51. As a consequence, the focus is not on the Torture element, but on the ‘inhuman and 

degrading treatment’ element. 

6.52. Dr. Shannon refers to the engagement of Article 3 at part 2.10 of his report, and notes 

“…the Article 3 rights of these family members may be engaged where a State fails to investigate a 

suspicious death”. 

6.53. In making the above point, reference is drawn to the case of Aslakhanova v. Russia No. 

2944/06, 8300/07, 332/08, 42509/10, 18 December 2012. 

6.54. The case centred on families who made complaints regarding the disappearance of male 

relatives.  The facts of the case are not important at this stage, however, the Court 

found that there had been a procedural violation of Article 2 of the convention 

following the failure of the State to carry out an effective investigation. 
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6.55. Importantly in that case, the Court also found that there be a violation of Article 3, on 

the basis of the distress and anguish caused to the families given the lack of appropriate 

response by the Russian authorities, and the suffering endured by the families as a 

result. 

6.56. This case is referred to by Dr. Shannon, however, the decision goes further than that 

which was alluded to within that report. 

6.57. The Court on that occasion determined that “there is a clear obligation to conduct effective 

investigations capable of leading to the identification and punishment of those responsible” and further 

“In cases of missing persons, there arises an additional obligation of investigating in order to locate the 

missing person or find out what happened to him or her.”, and still further, “Article 3 also requires 

that the State should be compassionate and respectful to relatives of deceased or missing persons and 

that it should assist in obtaining information and uncovering facts”. 

6.58. It is on this point that we must focus as currently, Ireland has not discharged its 

obligations under Article 3, and given the proposed steps to be taken, will continue to 

fail to do so. 

6.59. Article 8 

6.60. Article 8 of the Convention, is the Right to Private and Family Life 
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6.61. Given the issues surrounding this case specifically, and the wider case in general, there 

can be no doubt that Article 8 is engaged. 

6.62. Article 8 is however a ‘qualified right’, in that it can be interfered with by a public 

authority in certain circumstances.  The issue therefore, is whether the interference with 

Article 8 is in the circumstances proportional. 

6.63. The interference element is often seen as the ‘negative’ obligation. 

6.64. It has also been held that there is a ‘positive’ obligation under the convention, and it is 

this positive obligation that is arguably the primary issue to be dealt with, on account of 

the fact that we are dealing with individuals who are since ‘deceased’. 

6.65. The issues to be considered therefore in this matter, given its importance, is not 

whether the State ought to ‘interfere’, but rather, whether the State has an obligation to 

interfere and therefore seek to identify individuals, reunite the deceased with their 

families etc. 

6.66. In answering the question of whether family members i.e. families of the deceased, have 

a right to have the remains of family members returned to them, my advice is yes. 

6.67. It is of note that in considering this issue, it is the rights of the family of the deceased 

that are engaged, and not the rights of the deceased themselves. 
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6.68. There is one caveat to be considered, that being that the rights considered below are 

not ‘absolute’, accordingly, the failure to return a dead body to the relatives for burial, 

or to disclose where it was buried for instance may not necessarily constitute an Article 

8 violation, and will only do so if this ‘interference’ cannot be justified by the State.  

6.69. Dr. Shannon raises this point in his previous report, and I must agree with it.  As has 

previously been referred to, the issue regarding any argued Article 8 violation, is one of 

proportionality. 

6.70. Article 8 has been interpreted as providing family members of those that have 

deceased, with a number of rights that can be asserted before the Courts if it comes to 

the point where litigation is necessary. 

6.71. As Dr. Shannon notes in his report “Family members may possess the right to have their loved 

one’s body returned to them.  Moreover, relatives may have a right to know the fate of their family 

members, including information surrounding the death and/or burial of their loved ones.  A failure to 

provide relatives with definite and/or credible information may fall foul of the positive obligation under 

Article 8, even where the death occurred before the Convention came into force in the relevant country, 

where the failure to provide information continues following the coming into force of the ECHR.” 
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6.72. Dr. Shannon does note that where sample are sought to be taken from a corpse, the 

consent of the family member is a relevant concern and should be borne in mind in the 

instant case. 

6.73. This is indeed correct, however, the circumstances presented by Tuam and those other 

relevant institution present a somewhat unique position, in that the issue posed in this 

case, is that those bodies that undoubtedly lie within the Tuam grounds have not and 

cannot be identified without those samples being take. 

6.74. The issue therefore is whether consent is required from ‘possible’ family members 

given that no family member can be explicitly identified at this stage without that 

sampling taking place. 

6.75. Having regard to legislation and established jurisprudence, the circumstances of that 

which we are considering is not something that prevents DNA testing from taking 

place. 

6.76. It is entirely possible that there may be an objection raised by an individual, however, 

not to embark on a programme of DNA testing in the circumstances would be a gross 

over reaction and therefore inappropriate interference with the positive obligation 

under Article 8. 
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6.77. The same position must be maintained insofar as the exhumation generally is 

concerned. 

6.78. Again, it is entirely possible that an objection may be raised, however, it would 

constitute an inappropriate interference with the positive obligation.  In particular, see 

Zorica Jovanovic v. Serbia Number 21794/08, ECHR 2013. 

6.79. The conclusion that must be drawn at this stage therefore, for the purposes of Article 8, 

is that there are clear positive and negative obligations under the Convention, however, 

it is perhaps the positive obligations that are of more relevance given the very specific 

circumstances of the Tuam case, and that relevant to other institutions. 

6.80. The position to be adopted at this stage, must be that the rights of the potential victims 

and survivors, and therefore the positive obligations under the Convention, outweigh 

any justifiable interference, and therefore, outweigh any concerns that may arise 

regarding the exhumation, and thereafter, the proposed DNA testing. 

6.81. The proposed legislation, as it has been consistently referred to, does not, given its 

ambiguity on the one hand, and the arbitrary limitations on the other, discharge the 

State’s obligations under Article 8 of the Convention. 

7. Obligations under Relevant Conventions of the United Nations 
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7.1. Ireland is a State Party to a number of UN Conventions, a number of which are of 

direct relevance to the issues regarding Tuam and the wider investigations. 

7.2. Consideration must therefore be given to the following Conventions: 

a) Convention against Torture and Other Cruel Inhuman or Degrading Treatment 

or Punishment; 

b) International Covenant on Civil and Political Rights; 

c) Convention for the Protection of All persons from Enforced Disappearance 

(Signatory but not ratified); 

d) International Covenant on Economic, Social and Cultural Rights; 

e) Convention on the Rights of the Child; and 

f) The Optional Protocol on the Sale of Children. 

7.3. Of relevance, is that Ireland has also accepted the individual complaints procedure in 

respect of the following: 

a) Convention Against Torture; 

b) International Covenant on Civil and Political Rights; 
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c) Convention on the Elimination of All Forms of Discrimination Against Women; 

and 

d) Convention on the Rights of the Child 

7.4. Further, and again of note, is that Ireland has accepted the ‘Inquiry Procedure’ in 

respect of: 

a) The Convention against Torture; 

b) The Convention on the Elimination of All Forms of Discrimination against 

Women; and 

c) The Convention on the Rights of the Child. 

7.5. In respect of those conventions as above, an individual has the ability to submit an 

individual petition of complaint, and in doing so, there is the ability for the relevant 

mandate holder to investigate the issue, including a ‘country visit’ should the same be 

deemed appropriate. 

7.6. Further, the procedure accepted, as outlined at paragraph 5.4, enables the UN where it 

receives “…reliable information on serious, grave or systematic violations by a State Party of rights 

set forth in the Conventions they monitor”, to conduct a formal inquiry, with or without State 
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Party cooperation, although the State Party will be invited to take an active part, and 

submit representations where appropriate. 

7.7. Regardless of the individual complaint mechanism, Ireland, as a State Party, is bound by 

the obligations contained within those Conventions, and thus those obligations fall to 

be considered in the context of the situation that is under our consideration. 

7.8. There is a very real concern that the steps being taken by the Irish Government will 

either infringe those conventions, or they will be infringed through omission. 

7.9. The Government of Ireland therefore is potentially subject to the scrutiny of the UN 

and its relevant Special Rapporteurs, if it is that the legislation is enacted in its current 

form, and it does not ensure that its clear obligations to citizens, victims, survivors, and 

the deceased, are discharged. 

International Covenant on Civil and Political Rights (ICCPR) 

7.10. The ICCPR amongst a myriad of other protections, seeks to protect the right to life at 

Article 6. 

7.11. In General Comment No.36 (2018), in considering Article 6 of the substantive 

convention, part 3 notes that the right is not one which should be interpreted narrowly. 
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7.12. Of note is the comment at part 56, which highlights that the arbitrary deprivation of life 

of an individual may cause his or her relatives mental suffering which could in turn 

amount to a violation of their own rights under Article 7 of the Convention, which 

protects an individual against ‘Torture, cruel, inhuman and degrading treatment’. 

7.13. We have already considered how an ineffective investigation into a death of a family 

member may constitute a breach of Article 3 of ECHR (part 4 of this advice), it is also 

clear that it may constitute a breach of the associated provision of the ICCPR and thus 

any complaint is bolstered. 

7.14. Further, given the scale of the issue with Tuam, and the wider issues concerning 

Mother and Baby Homes, it is evidently arguable that the behaviour and incidents 

complained of can be said to constitute ‘serious, grave, and systematic’ violations of the 

provision of the Convention. 

7.15. Further, there is an argument that situation arising out of Tuam, and the wider issues 

concerning the Mother and Baby Homes, constitute wholesale ‘Enforced 

Disappearance’, and accordingly the consequences arising as a result, notably “any act of 

enforced disappearance places the persons subject thereto outside the protection of the law and inflicts 

severe suffering on them and their families”. 
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7.16. Instances such as these, constitute a violation of the rules of international law that 

guarantee the right to recognition as a person before the law, the right to liberty and 

security of the person, and the right not to be subjected to torture and other cruel, 

inhuman or degrading treatment or punishment. 

7.17. Accordingly, there is the argument, that although Ireland is not a State Party to the 

Convention against Enforced Disappearance, it is still of relevance given the 

consequences would, as highlighted, constitute a breach of relevant articles of the 

conventions that they are a state party to. 

7.18. As a further point, Article 20 of the Declaration on the Protection of all Persons from 

Enforced Disappearance, which deals with instances of adoption is highlighted.  This 

notes: 

“20(1) States shall prevent and suppress the abduction of children of parents subjected to enforced 

disappearance and of children born during their mother's enforced disappearance, and shall devote their 

efforts to the search for and identification of such children and to the restitution of the children to their 

families of origin.     

(2) Considering the need to protect the best interests of children referred to in the preceding paragraph, 

there shall be an opportunity, in States which recognize a system of adoption, for a review of the 

adoption of such children and, in particular, for annulment of any adoption which originated in enforced 
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disappearance.  Such adoption should, however, continue to be in force if consent is given, at the time of 

the review, by the child's closest relatives. 

(3) The abduction of children of parents subjected to enforced disappearance or of children born during 

their mother's enforced disappearance, and the act of altering or suppressing documents attesting to their 

true identity, shall constitute an extremely serious offence, which shall be punished as such.”       

Convention on the Rights of the Child       

7.19. Article 7 emphasises the obligation for both the parents or guardians, and for civil 

servants, for the registration of the children “(…) immediately after birth (…)”. 

7.20. Moreover, the article stresses that legitimate entitlements are inextricably linked to that 

registration, including “(…) right to a name, the right to acquire nationality and, as far as 

possible, the right to know and be cared for by his or her parents”. 

7.21. Article 8 notes: 

(1) State Parties undertake to respect the right of the child to preserve his or her identity, including 

nationality, name and family relations as recognised by law without unlawful interference; 

(2) Where a child is illegally deprived of some or all of the elements of his or her identity, States 

Parties shall provide appropriate assistance and protection, with a view to re-establishing speedily his or 

her identity. 



 
 
 

 

 

The Guernica Group 

Guernica International Justice Chambers – G37 Internacione – The Guernica Centre for International Justice 

London – Washington DC – Madrid 

The Bloomsbury Building, 10 Bloomsbury Way, Holborn, London WC1A 2SL, United Kingdom 

W http://www.guernica37.org E clerks@guernica37org 

 

7.22. Article 9 provides: 

(4) where such separation results from any action initiated by a State Party, such as the detention, 

imprisonment, exile, deportation or death (including death arising from any cause while the person is in 

the custody of the State) of one or both parents or of the child, that State Party shall, upon request, 

provide the parents, the child or, if appropriate, another member of the family with the essential 

information concerning the whereabouts of the absent member(s) of the family unless the provision of the 

information would be detrimental to the well-being of the child.  States Parties shall further ensure that 

the submission of such a request shall of itself entail no adverse consequences for the person(s) 

concerned.” 

Past Situations Considered 

7.23. Ireland is unfortunately, no stranger to the attention of the United Nations and other 

relevant representative bodies. 

7.24. Its approach to the ‘Magdalene Laundries’ has already come under scrutiny, and the 

Committee’s attention is drawn to the fact that a previous submission to the UN 

Committee Against Torture, argued that Ireland is in violation of its obligations under 

Article 12, 13, 14, and 16 of the Convention, following the State’s ongoing failure to 

address the abuse occurring within the laundries, and thus it constituted degrading 

treatment. 
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7.25. Further, it had failed in its duty under Articles 12 and 13 to promptly and impartially 

investigate whether there were reasonable grounds to believe that the laundries 

constituted a more than 70-year system of torture or cruel, inhuman or degrading 

treatment. 

7.26. Further, that it had failed in its obligation under Article 14 to ensure a woman’s right to 

redress and compensation. 

7.27. Of particular relevance to that complaint, and therefore any potential complaint in 

respect of Tuam and the wider Mother and Baby Home issue, is the decision of the UN 

Committee Against Torture in A.A v. Azerbaijan, which noted that the Committee may 

examine alleged violations of the Convention, as although those substantive violations 

occurred before the ratification of the Convention, the effects of the violations 

continued after ratification, and the effects themselves constitute a violation of the 

Convention. 

7.28. In its concluding observation concerning Ireland in June 2011, the UN Committee 

against Torture (CAT) expressed its significant concern at Ireland’s continuing violation 

of articles 2, 12, 13, 14, and 16 of the Convention (UNCAT), owing to its failure to 

institute prompt, independent and thorough investigations into the Laundry abuse, and 

its failure to ensure that all survivors obtain redress. 



 
 
 

 

 

The Guernica Group 

Guernica International Justice Chambers – G37 Internacione – The Guernica Centre for International Justice 

London – Washington DC – Madrid 

The Bloomsbury Building, 10 Bloomsbury Way, Holborn, London WC1A 2SL, United Kingdom 

W http://www.guernica37.org E clerks@guernica37org 

 

7.29. The Government of Ireland is therefore already on notice that its previous attempts to 

investigate historical issues has been deemed to be insufficient and in breach of its 

obligations. 

Other Relevant Convention Framework 

7.30. We would go on to draw attention to the 2009 UN “Resolution on the use of forensic genetics 

in cases of serious violations of human rights.  UN Council of Human Rights, A/HRC/10/L.36.21 

7.31. The Resolution recognises:  

“…the importance of restoring the identity to those persons who were separated from their families of 

origin, including those cases where they were taken away from their relatives when they were children, in 

situations of serious violations of human rights… 

Recognizing also that forensic genetics, when applied in an independent manner and subject to 

international standards, any effectively contribute to the identification of the remains of victims, to the 

restitution o identity to those person illegally taken away and to address the issue of impunity. 

1. Encourages States to consider the use of forensic genetics to contribute to the identification of the 

remains of victims of serious violations of human rights and of international humanitarian law, and to 

address the issue of impunity; 

                                                     
21 https://www2.ohchr.org/english/bodies/hrcouncil/docs/10session/A.HRC.10.L.11.pdf  

https://www2.ohchr.org/english/bodies/hrcouncil/docs/10session/A.HRC.10.L.11.pdf
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2.  Also encourages States to consider the use of forensic genetics to contribute to the restoration of 

identity to those persons who were separated from their families, including those taken away from their 

relatives when they were children, in situations of serious violations of human rights and, in the context 

of armed conflicts, of violations of international humanitarian law; 

3.  Stresses the importance of providing the results of the investigations of forensic genetics to 

national authorities, in particular, where appropriate, to competent judicial authorities; 

4.  Welcomes the increasing use of forensic genetics in the investigations of serious violations of 

human rights and international humanitarian law, and calls for further cooperation between States, 

intergovernmental organizations and non-governmental organizations in planning and conducting such 

investigations consistent with applicable domestic and international law; 

5.  Encourages States to consider the use of forensic genetics to be applied pursuant to the 

international standards accepted by the scientific community in relation to quality assurance and control, 

and to ensure, where appropriate, the utmost respect for the principles of protection and confidentiality of 

information and restricted access to such information, and recognizes that many States have domestic 

legislation in place designed to protect the privacy of individuals; 

6.  Requests the Office of the United Nations High Commissioner for Human Rights to request 

information from States, intergovernmental and non-governmental organizations on best practices in the 

use of forensic genetics for identifying victims of serious violations of human rights and international 



 
 
 

 

 

The Guernica Group 

Guernica International Justice Chambers – G37 Internacione – The Guernica Centre for International Justice 

London – Washington DC – Madrid 

The Bloomsbury Building, 10 Bloomsbury Way, Holborn, London WC1A 2SL, United Kingdom 

W http://www.guernica37.org E clerks@guernica37org 

 

humanitarian law with a view to considering the possibility of drafting a manual that may serve as a 

guide for the application of forensic genetics, including, where appropriate, the voluntary creation and 

operation of genetic banks, with appropriate safeguards; 

7.32. The position therefore is clear insofar as the use of genetic/DNA identification is 

concerned. 

8. Ancillary Matters 

8.1. As has been consistently referred to throughout this submission, Tuam cannot be 

viewed in isolation.  It is essential that the wider context is considered. 

8.2. During the Magdalene Inquiry in 2012, the HSE were considering the ‘entry paths’ into 

those Laundries. 

8.3. It was noted that women were coming to the Laundry in Galway from Tuam, and 

women were coming to the Laundry in Cork from Bessboro. 

8.4. As a result, a request was made to the Nuns at the respective sites that various 

documents and paperwork be submitted to the investigation. 

8.5. Dr. Declan McKeon, head of Medical Intelligence HSE compiled a Memo based on the 

material received from the Bon Secour Nuns dated 12 October 2012, highlighting a 

number of concerns he identified, concerns that were never acted upon. 
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8.6. That memo, and other relevant information is annexed to this submission, detailing 

concerns raised regarding adoptions, legal or otherwise, and other relevant allegations. 

8.7. It is of note that the documents upon which the attached memos were based, have 

previously been scanned and digitized by the Mother and Baby Home Commission, 

nothing has been disclosed publicly however. 

8.8. Ms. Corrigan raised her concerns before Committee on 13 February 2017, and yet no 

action has been taken. 

9. Concluding Remarks 

9.1. The fact that the Tuam site is to be excavated/exhumed, is welcomed and supported 

entirely, however, there would appear to be no justifiable basis for the ongoing delay, 

and further, there would appear to be no justifiable basis for the continuing opacity that 

surrounds decisions and steps being taken. 

9.2. The simple fact remains that over 700 children and babies are buried within the site, 

some of whom are in what has become known as ‘the Pit’. 

9.3. To prevaricate over an investigation into such a situation is astonishing. 

9.4. It is accepted that any investigation takes time to undertake, however, the reality of the 

situation, is that Tuam was known about, at the latest, in 2012-2014; we are at the 
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beginning of 2021, and therefore 8 years have passed and yet, the remains of over 700 

innocent children and babies remain in what is effectively, a field. 

9.5. The heartache, the emotion, and the anguish that those victims and survivors must 

continue to suffer as a result is beyond what we can imagine. 

9.6. The community affected, as mentioned, harbors clear concerns that what needs to be 

undertaken won’t ever happen, and that will be delay upon delay in the hope that all 

those affected will forget. 

9.7. This legislation, as drafted does nothing to add confidence in a process that has already 

been shown to be flawed. 

9.8. As much as it is not accepted that this legislation is even needed, we would urge this 

committee to take steps to ensure that any legislation passed is fit for purpose, and 

ensures a transparent and credible investigation, whereas in its current form, it does 

not. 

 

Carl Buckley 

Guernica 37 International Justice Chambers 
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14 February 2021 


