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26 February 2021 

 

The right of every person to be buried in a dignified manner in accordance with the traditions 

and customs of his family hardly requires special justification or even to be secured in written 

form in law. This right is clearly self-evident and stems from human nature as, perhaps, no 

other natural right. Equally natural and uncontested is the right of every person to conduct the 

burial of a person who is related and dear to them, to have an opportunity to perform one's 

moral duty and display one's human qualities, to bid farewell, to grieve, mourn and 

commemorate the deceased, however he may be regarded by society and the state, to have the 

right to a grave, which in all civilisations represents a sacred value and the symbol of memory. 

European Court of Human Rights, Arkhestov and others v. Russia, quoting from 

Judge A.L. Kononov of the Russian Constitutional Court.1  

  

 
1 Arkhestov and others v. Russia (App. No. 22089/07, Judgment of 16 January 2014), [2014] ECHR 53 at [43]. 
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Executive Summary and Introduction  
 

1. The Cork Survivors and Supporters Alliance (“the CSSA”) represent a group of 

survivors of Bessborough Mother and Baby Home, including former residents and 

family members of women and children who resided within the Institution. The CSSA’s 

membership includes more than 50 family members of children who died while resident 

at Bessborough, and whose burial location is not recorded. Many of these children were 

buried within the grounds of Bessborough in unmarked graves. 

 

2. The CSSA welcome the opportunity to submit observations on the General Scheme of 

a Certain Institutional Burials (Authorised Interventions) Bill. (“the Burials Bill”) In 

summary, the CSSA make the following recommendations:  

 
a. Interventions regarding burial sites at former residential institutions must be 

carried out in consultation with survivors and family members.  

b. Exhumation, excavation and reinterment of remains will not always be 

appropriate, and is not appropriate at the Bessborough site. The Burials Bill 

must allow for memorialisation, marking of graves, and the preservation of 

remains within identified burial grounds.  

c. Where burial grounds are identified, family members of the deceased and 

survivors of residential institutions have a right to reasonable access to the 

burial ground to properly grieve, mourn and commemorate their deceased 

loved ones.  

d. Many of the children buried within the grounds of Bessborough are Travellers. 

The Burials Bill must explicitly recognise and vindicate the culturally and 

ethnically distinct burial traditions of Irish Travellers, who were 

disproportionately affected by coercive institutionalisation and family 

separation in Ireland.  

 
3. The CSSA have identified the location of a children’s burial ground at Bessborough in 

line with contemporaneous mapping evidence and testimony of survivors.  The veracity 

of the mapping evidence has been explained by the OSI.    
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4. It should be noted that the CSSA do not seek for the remains of the children buried at 

Bessborough to be excavated, exhumed or otherwise removed from the site. Rather, the 

CSSA seek for the remains of children buried on the grounds to be preserved in place. 

 

5. Exhuming and moving the deceased children off the site amounts to dispersion of the 

children that died in Bessborough.  It is the opposite of memorialisation. It is not the 

appropriate way to mark their lives and deaths at the place where the events took place.  

In one way, it could be said that it is just a convenient way of making the children 

disappear from sight again, and it is precisely the wrong response to what happened.  

The Bill, in placing exhumation as a central purpose of the Bill, runs the risk of being 

well-intentioned but achieving precisely the wrong thing.  While the exhumation of 

remains in Tuam may be an appropriate response, it is not appropriate for Bessborough.   

 
6. The CSSA seeks that the site be appropriately cared for and memorialised.  What that 

constitutes is nothing more than what is required for all burial grounds.  There should 

be appropriate fencing of the burial ground (to prevent animals accessing the site or 

people inadvertently and unknowing walking on graves), and appropriate marking 

and/or commemoration of the children’s burial places.  These are the standards that are 

currently applicable to burial grounds, in accordance with the Public Health (Ireland) 

Act 1878 Act (as amended) and the Rules and Regulations for the Regulation of Burial 

Grounds 1888.   

 

7. A core issue is that these were not respected or applied in Bessborough House, despite 

applying to the burial ground there, and that remains the position.  Given the failure to 

apply the Rules, which are a statutory instrument to date, this should be elevated to the 

level of Act.  There should be no difference of treatment between the burial grounds of 

the children at Bessborough, and mother and baby homes generally, and other burial 

grounds.  The CSSA seeks the maintenance, preservation and memorialisation of 

the children’s burial ground on the site of the former Bessborough Mother and 

Baby Institution, and in the absence of legislative intervention the issue remains 

unsettled.  
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8. In addition, there is in law a right of reasonable access for the survivors and family 

members of children buried on the grounds of Bessborough which should also be 

recognised in the Act.  

 

9. The CSSA’s submission will adopt the following structure:  

 
a. Burials at Bessborough 

b. Legal Framework for burials at former Institutional Settings  

c. Comments on General Scheme of the Burials Bill  

d. Summary of the CSSA’s Recommendations 

 

10. The CSSA has been supported by the Public Interest Law Alliance (“PILA”) which 

engaged KOD Lyons, David Dodd BL and Céile Varley BL, to advise and assist the 

CSSA. 

 

A. Burials at Bessborough  
 

11. Between the years of 1922-1998, more than 900 children died while resident in 

Bessborough.2 The Congregation of the Sacred Heart of Jesus and Mary (“the 

Congregation”) did not record the burial locations of the ‘vast majority’ of the children 

who died in Bessborough.3 The burial places of 14 women who died while resident at 

Bessborough were similarly not recorded by the Congregation.4 The Final Report of 

the Mother and Baby Home Commission of Investigation Mother and Baby Home 

Commission of Investigation (“the Commission”) concluded that it was “highly likely” 

that burials took place in the grounds of Bessborough.5 

 

12. With the assistance of the Ordnance Survey Ireland, the CSSA identified the location 

of a ‘Childrens’ Burial Ground’ at Bessborough, in line with contemporaneous 

Ordnance Survey Ireland mapping evidence, where it is believed that many of the 

missing children are buried.  The OSI has confirmed the location of the burial ground 

 
2 Fifth Interim Report of the Mother and Baby Home Commission of Investigation (March 2019) at [4.5].  
3 Fifth Interim Report (March 2019) at [1].  
4 Fifth Interim Report (March 2019) at [4.49]. 
5 Final Report of the Mother and Baby Home Commission of Investigation (12 January, 2021), Chapter 38: 
Addendum to Burials Report at [38.12]. 
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is recorded on the revision map, that the recording is reliable and accurate, and that the 

location would have to have been approved by the then occupiers, Sisters of the Sacred 

Heart  in what is termed the Name Book, and what is called a Form 1.6 would also have 

to be completed, before any entry on a map could be made.   

 
13. The Commission of Investigation establishes the following:  

a. Many of the children who died during the years of operation of Bessborough 

Mother and Baby Home were stillborn or died very soon after being born.  

b. Prior to March 1929, children who died in Bessborough were buried in St 

Joseph’s Cemetery.  At this time expectant mothers who were resident in 

Bessborough House did not give birth there, but usually gave birth in Cork 

District Hospital.   

c. After March 1929, children who died in Bessborough ceased to be buried in St 

Joseph’s Cemetery. In 1930, a maternity ward was created within the home, and 

in 1935, the Sacred Heart Maternity Hospital was built alongside the 

Bessborough home.  

 

14. The Commission was tasked with investigating various matters concerning the 

Bessborough Mother and Baby Home and other institutions. The CSSA provided a 

submission to the Commission in relation to the location of a Children’s Burial Ground 

at Bessborough, which can be summarised as follows:  

 

a. The Children’s Burial Ground was established sometime between 1932 and 

1950, most likely between the years of 1932-1935 following the establishment 

of the Sacred Heart Maternity Hospital on the Bessborough grounds.  

b. In accordance with contemporary mapping evidence found by OSI Ireland, a 

Children’s Burial Ground existed at Bessborough House. The Children’s Burial 

Ground is specifically and deliberately identified in a 1950 Ordnance Survey 

Ireland trace map, available on request at OSI headquarters. The Children’s 

Burial Ground is located in an area north west of the Folly.  

c. The Sisters of the Sacred Heart were subject to the Public Health (Ireland) Act 

1878  Rules and Regulations for the Regulation of Burial Grounds 1888, but 

were treated as if they were above the law (which they were not).  The burial 
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ground at Bessborough breaches the 1878 Act and the Rules, and that remains 

the position.   

 

15. The Commission’s Final Report included the following comments concerning burial 

arrangements at the Bessborough Mother and Baby Home. 

 
The Commission remains perplexed and concerned at the inability of any 

member of the Congregation of the Sacred Hearts of Jesus and Mary to identify 

the burial place of the children who died in Bessborough. The concern of the 

congregation about marking the graves of the children who died in 

Castlepollard (see below) does not seem to have applied to the children who 

died in Bessborough.6… 

 
A detailed submission was received from the Cork Survivors and Supporters 

Alliance in March 2020. This dealt with two aspects of the Commission’s 5th 

Interim report - the law on burials (see below) and the issue of the Bessborough 

burials. The submission dealt in considerable detail with the available mapping 

of the Bessborough estate, the interpretation of that mapping and its potential 

to identify possible burial grounds. 

 

The Commission and its forensic archaeologists had been aware of all these 

possible locations when the 5th Interim report was compiled. The Commission 

recognised then and still recognises that it is highly likely that burials did take 

place in the grounds of Bessborough. The only way that this can be established 

is by an excavation of the entire property including those areas that are now 

built on.7 

 

16. The Commission appears to suggest that the children’s burial place at Bessborough 

cannot be identified in the absence of an excavation of the entire property. The CSSA 

strongly disagrees, in circumstances where contemporaneous, reliable OSI mapping 

evidence clearly indicates the location of the ‘Childrens’ Burial Ground’. The children 

 
6 Final Report of the Mother and Baby Home Commission of Investigation (12 January, 2021), Chapter 38: 
Addendum to Burials Report at [38.12]. 
7 Final Report at [38.17]. 



Cork Survivors and Supporters Alliance   26 February 2021 

Page 7 of 36 
 

and relatives are buried at this location, unless the mapper who attended at the site in 

1950 wrongly recorded the site of the children’s graveyard, the Sister of the Sacred 

Heart wrongly signed off on the location, which is improbable to say the least, and not 

a view supported by the OSI, the State’s expert mapping service.  It is noteworthy that 

the interim report of the Commission had failed to identify the original trace drawing 

and showed significant confusion about the mapping evidence and what it meant and 

showed, all of which was omitted in the Final Report following the receipt of the CSSA 

submission.   

 

17. The CSSA does not seek for the ‘Childrens’ Burial Ground’ to be excavated and does 

not seek for the children’s remains to be exhumed and reinterred elsewhere. Rather, the 

children’s remains should be preserved in place, with appropriate marking and 

memorialisation, and a right of access for relatives wishing to access the graves. In the 

case of Bessborough the CSSA’s members view excavation as desecration. The CSSA 

arrived at this view after lengthy consultation with a bioarchaeologist who explained 

the likely rate of decay of remains interred at the children's burial ground. 

 

18. The CSSA’s recommendations in respect of the former Bessborough Mother and Baby 

Home are as follows:  

 

a. Recommendation: The remains of the children buried at Bessborough should 

not be excavated, exhumed or otherwise removed from the site. Rather, the 

remains of children buried on the grounds must be preserved in place, in line 

with the wishes of their surviving family members.  

 
b. Recommendation: The ‘Childrens’ Burial Ground’ at Bessborough must be 

appropriately maintained, preserved and memorialised in accordance with 

existing standards and Rules (these in substance have changed little since the 

1950s) 

 

c. Recommendation: Appropriate marking of the children’s burial ground and 

memorialisation must be carried out along with a right of access for the 

survivors and family members of children buried on the grounds of 
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Bessborough. This is what the Oireachtas has a pressing need to address in the 

case of Bessborough.  

 

B. Legal Framework Governing Burials at former Residential 

Institutions  
 

19. The CSSA made a submission to the Mother and Baby Home Commission of 

Investigation setting out the relevant law on burials, including common law obligations, 

relevant statutory instruments, and the European Convention on Human Rights8 and 

Bunreacht na hÉireann, 19379.  

 

20. The rights of surviving family members to locate, identify and bury their deceased 

relatives as well as the right to access ancestral and familial burial sites has been 

recognised to various degrees by the European Court of Human Rights10, the United 

Nations Human Rights Committee11, the Inter-American Court of Human Rights12 and 

national courts and tribunals13. These cases demonstrate the recognition across cultures 

 
8 See, inter alia, Solska and Rybicka v. Poland ECHR case 30491/17 20/09/2018; Referencing: Pannullo and 
Forte v. France no. 37794/97, ECHR 2001-X, Estate of Kresten Filtenborg Mortensen v. Denmark ((dec.), no. 
1338/03, ECHR 2006-V, Hadri-Vionnet v. Switzerland no. 55525/00, 14 February 2008, Girard v. France no. 
22590/04, 30 June 2011; Elberte v. Latvia no. 61243/08, ECHR 2015, Pannullo and Forte v. France, no. 
37794/97, §§ 31–35, ECHR 2001-X, Maskhadova v. Russia (2016) 63 E.H.R.R. 22; Sabanchiyeva v. Russia 
(2014) 58 E.H.R.R. 14; Arkhestov and others v. Russia (App. No. 22089/07) - [2014] ECHR 22089/07; Zalov v. 
Russia and Khakulova v. Russia ECHR case 7988/09 16/01/2014, Hadri-Vionnet v. Switzerland, no. 55525/00, § 
52, 14 February 2008.  
9 The survivors of Residential Institutions have a right to know the location of the gravesites of their deceased 
children and family members, and the right to visit familial graves, pursuant to Articles 40.1 (equal treatment), 
41.3.1º (personal rights) and 42 (family) of Bunreacht na hÉireann, 1937.  
10 See, inter alia:  Maskhadova v. Russia (2016) 63 E.H.R.R. 22; Sabanchiyeva v. Russia (2014) 58 E.H.R.R. 14; 
Arkhestov and others v. Russia (App. No. 22089/07) - [2014] ECHR 22089/07; Zalov v. Russia and Khakulova v. 
Russia ECHR case 7988/09 16/01/2014. 
11 See, inter alia: Views of March 17, 2006, Communication No. 1044/2002, Shukurova v. Tajikistan at [10]; 
Views of 28 March 2006, Communication No. 1159/2003, Sankara v. Burkina Faso at [14]; Views of April 3, 
2003, Communication No. 887/1999, Lyashkevich v. Belarus; Views of 30 March 2005, Communication No. 
973/2001, Khalilova v. Tajikistan; Views of 16 November 2005, Communication No. 985/2001, Aliboev v. 
Tajikistan. 
12 See, inter alia: Case of the Moiwana Community v. Suriname, Members of the Moiwana Village v. Suriname, 
Preliminary objections, merits, reparations and costs, IACHR Series C No 124, IHRL 1508 (IACHR 2005), 15th 
June 2005, Inter-American Court of Human Rights [IACtHR]; Concurring Opinion (par. 5) in the case of the 
Haitians and Dominicans of Haitian Origin in the Dominican Republic (Provisional Measures of the Inter-
American Court of Human Rights, of 18.08.2000). 
13 See, inter alia: The Queen v. The Burial Board for the Parishes of St John, Westgate, and Elswick, in the 
Borough and County of Newcastle upon Tyne (1862) 121 ER 1232; Foster v. Dodd & Anor (1865) LR 1 QB 475; 
Rugg v. Kingsmill (1865) LR 1 A & E 343; Moreland v. Richardson (1856) 52 ER 1238; Hines v. State 149 S.W. 
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and jurisdictions of the human right to locate, identify and bury a loved one, the right 

to mourn and visit a grave, and the right to access familial burial sites.  

 

21. The Public Health (Ireland) Act 1878 and the Rules and Regulations for the Regulation 

of Burial Grounds 1888 (as amended) attempted to provide for and regulate what was 

already required by common and natural law, but not being adhered to universally in 

Ireland.  The common law imposes the following duties:-  

 
i. Common law duties and obligations existed requiring the provision of a ‘decent’ 

or ‘dignified’ burial throughout the time period identified in the Commission’s 

Terms of Reference (1922-1998). During the relevant time period, the indicia 

of a decent and dignified (Christian) burial included:  

 

● A burial (as distinct from mere disposal of remains); 

● A grave (or crypt); 

● A marking of the grave (or burial place); 

● Use of a burial ground – dedicated for that use, fenced off from 

livestock, and inadvertent alternative uses; 

● Burial in consecrated ground (when baptised); 

● Some element of ceremony (blessing, prayer); 

● Participation of the family; 

● A record of the burial, including: their name, their date of death, the 

location of the grave; 

● Access after burial for family. 

 

ii. These common law duties to provide a ‘decent’ or dignified’ burial are reflected 

in Irish legislation, in international human rights law14 and in Bunreacht na 

 
1058,1059 (Tenn. 1911); Richards v. Nw. Protestant Dutch Church, 20 How Pr. 317, 317 (N.Y. Sup. Ct. 1859); 
Hunziker v. State 519 N.W.2d 367 (1994).  
14 The principle of respect for the dead and for their graves is “…common to all humanity” and exists in different 
forms across many cultures. Elli Poluhas Dödsbo v. Sweden, no. 61564/00, ECHR 2006-I at [20].   
The principle of respect for the dead includes the right for family members to locate, identify and bury their dead. 
Proper identification and recording of information regarding the dead is a means of fulfilling the legal, cultural 
and religious rights of human beings not to lose their identity after death. Family members have a ‘right to know’ 
the fate of their loved ones and the location of their remains. This is part of the State’s duty to protect and guarantee 
human rights. See, inter alia, Hopu and Bessert v France, Merits, Communication No 549/1993, UN Doc 
CCPR/C/60/D/549/1993/Rev.1, IHRL 2148 (UNHRC 1997), 29th July 1997, United Nations [UN]; Human 
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hÉireann, 1937. The duties and obligations applied equally in respect of burials 

on the grounds of institutional residential settings, such as Mother and Baby 

Homes, County Homes, Magdalene Laundries, Industrial Schools, Psychiatric 

Institutions etc.  

 

iii. The treatment of deceased infants and children at many of the former Mother 

and Baby Institutions failed to comply with these common law duties 

surrounding burial. In particular, the Congregation at Bessborough failed: 

● To provide for any form of decent or dignified burial (what occurred 

was rather the disposal of remains);  

● To provide the children, and some of the adult women who died in 

servitude, with a grave; 

● To provide any marking for their grave or resting place; 

● To fence off or segregate the burial ground, allowing animals to roam 

over it; 

● To place baptised children in consecrated ground; 

● To contain any element of ceremony (blessing, prayer) – the disposal 

appears to have been delegated to ground staff; 

● To give an opportunity to the children’s mothers or family to attend, who 

were excluded as a matter of course, 

● To record the locations of the children’s burial places, their names, their 

date of death; 

● To allow access for family members after burial. 

 

22. These common law duties and obligations continue to apply regardless of the owner of 

the property.  The fact that the duty to provide a ‘decent’ or ‘dignified’ burial was not 

respected in the past, is no reason to disrespect the deceased children now.  

 

23. The Public Health (Ireland) Act 1878 Act (“the 1878 Act”) ensures that the burial of 

persons is dignified and decent, to reduce and limit burials which were not in 

 
Rights Committee [CCPR]; Barake v. Minister of Defence of Israel and ors, Original petition to the high court of 
justice, HCJ 3114/02, ILDC 369 (IL 2002), 14th April 2002, Israel; Supreme Court. 
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accordance with ‘public decency’ and ‘to prevent a violation of the respect due to the 

remains of deceased persons’, and to ensure ‘public health’. The purpose of the 1878 

Act is to give further effect to the common law ideas around burial and to regulate burial 

grounds so that burial of persons is dignified and decent. The 1878 Act (as amended) 

remains in full force and was in force for the duration of the period 1922-1998, 

including when the Congregation at Bessborough created the ‘Childrens’ Burial 

Ground’.  

 

24. Similarly, the Rules and Regulations for the Regulation of Burial Grounds 1888, as 

amended, (“the Rules”) were in force for the duration of the relevant period, and apply 

to the children’s burial ground at Bessborough.  The Rules were amended from time to 

time by way of statutory instrument, including in 1919, 1929 and 2013. See for 

example, S.I. No. 144/2013 Burial Ground (Amendment) Regulations, 2013. The 1878 

Act and Rules still apply, and provide a basis for regulation in respect of burial grounds 

that have not been maintained in accordance with the standards and requirements 

imposed by the 1878 Act or the Rules.  

 

25. Notably, Section 170 of the 1878 Act expressly grants a right to members of a family 

in respect of a grave where deceased relatives are buried.  It says that any grave, vault 

or place of internment in any burial ground or has been the burial place and used as 

such by any family, no corpse having been a member of such family shall be buried in 

such grave, fault or place of internment without consent in writing from some 

immediate relative of the member of such family last interred there.  This recognises 

firstly the right of the immediate relatives of the members of a family regarding graves 

in any burial ground.  The person operating the burial ground cannot put another corpse 

within a family grave without the consent or permission of the relatives.  This is an 

express recognition in the 1878 Act of the right of relatives to have a say over the graves 

of their deceased relatives and for families to be buried together.  The purpose of the 

provision is obvious; it allows the living to visit their deceased in one place, and it 

allows the living know they will be buried with loved ones.   It fulfils a basic human 

need. The section reflects the common law and natural law, and demonstrates the 

sensitivity of the time (by legislators).  Things are no different today and the Act for 

this reason remains in force as the governing Act.  
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26. The idea that a burial ground should be fenced, and therefore a distinct place, different 

from others and excluding other uses, is also evident in the 1878 Act.  In that regard, s. 

171 should be read in conjunction with s.185, which reflects the objective of ensuring 

that animals are not free to graze on a burial ground.   Section 185 suggests that any 

burial ground not being attached or contiguous to any such church, chapel or place of 

worship nor situate as aforesaid is without any sufficient fence or is not kept in decent 

order, the burial board of the district may, by notice in writing, require the area to be 

properly fenced or put same in decent order.   

 

27. In Ireland, laws are not considered to be repealed because of lack of use or the passage 

of time, or the neglect of an Act’s requirements.  Although many residential institutions, 

such as the former Bessborough Mother and Baby Home, did not comply with these 

obligations, this does remove or reduce the requirement to comply with the 1878 Act. 

Desuetude is a term applied to laws, including enactments, which have become obsolete 

through lack of use with the passage of time.  Desuetude has been held not to apply in 

England and Wales, or Ireland.  In Nova Media Services Ltd. v. Minister for Posts and 

Telegraphs15 the Plaintiffs argued that, where persons in authority were prepared to 

make use of and co-operate with illegal broadcasting stations, it was assumed that the 

operators of such stations had an immunity from the law or that at the very least the law 

would not be enforced against them without reasonable warning. Murphy J. stated:  

 

However, the effect of a Statute is clear. It does not wither away from lack of 

use and it cannot be repealed, waived or abandoned even by the express 

decision or agreement of the Executive or any administrator less still by any 

implicit representation by public representatives or State agency.16 

 

See also McGrath v. Maynooth College17 where the fact that statutes were not complied 

with, did not render those statutes not in force or not applicable.  

 

 
15 Nova Media Services Ltd. v. Minister for Posts and Telegraphs [1984] ILRM 161.  
16 Nova Media Services Ltd. v. Minister for Posts and Telegraphs [1984] ILRM 161 at p. 20.  
17 McGrath v. Maynooth College [1979] ILRM 166.  
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28. The law with regards historical burial grounds - those where there are no living relatives 

to remember the dead – is clear; the burial grounds must be preserved and enhanced. 

This obligation applies with even greater force in respect of a modern children’s burial 

ground, where loving relatives remain alive and wish to exercise a right to visit the 

burial place. Where children have been interred and buried on the grounds of former 

residential institutions, the use as a burial ground remains.    

 

29. In that regard, these rights have been entirely ignored and breached, and given the level 

of public anger and scrutiny, require the Oireachtas to intervene.  

 

30. By burying children in the manner in which it was done, by failing to separate and mark 

the existence of the burial ground, or the graves, the families have been denied their 

rights and traditions.  The physical failure to mark out the burial ground or their graves, 

or to otherwise afford the children and their families the long-standing feature of a 

dignified death and burial, persists today.  It needs to be corrected and requires 

Oireachtas intervention.  The failure to mark the burial ground, or the graves, is failure 

to acknowledge that the children were born or existed; the effect has been to treat the 

children as if they did not exist and had no life of their own, did not come from a family 

or a mother.  The children did live and did exist, and it important for the families and 

for Irish society, that this fact be given concrete expression in accordance with our 

common cultural and societal standards, which are to mark out and separate the burial 

ground, and allow appropriate commemoration of the burial, including access to the 

burial site for relatives.    

 

31. The CSSA are not asking for anything other than what is afforded to deceased children, 

and their families, who did not live and die in Mother and Baby Homes.   The CSSA 

are not asking for any special treatment, simply equal treatment; treatment in 

accordance with our common tradition to afford our deceased loved ones a dignified 

burial and resting place, which is marked out and can be visited.  The right to equality 

of treatment is protected by A. 40.1 of the Constitution in respect of the rights identified 

above. 

 
32. The CSSA makes the following recommendations:  
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a. Recommendation: burial grounds at former residential institutions must be 

preserved and respected to an appropriate standard, as with any burial ground.  

The difference in treatment is wholly unjustified and contrary to the guarantee 

of equality under A. 40(1) of the Constitution  

 

b. Recommendation: Any future use of burial grounds at former residential 

institutions must comply with the Public Health (Ireland) Act 1878 Act (as 

amended) and the Rules for Burial Grounds 1888 as amended.  As this has not 

happened, and continues to be flouted, the intervention of the Oireachtas is 

sorely needed.  

 

c. Recommendation: There must be provision for reasonable access to the family 

members of the deceased.  If this right is not protected and vindicated by the 

Oireachtas, it will have failed to deal with the controversy and to have 

addressed its constitutional function.  

 
 

ECHR Burial Rights  
 

33. The European Court of Human Rights has confirmed that burial rights and the right to 

respect for deceased family members falls within Article 8 of the European Convention 

on Human Rights (“ECHR”).18 The principle of respect for the dead and for their graves 

is “…common to all humanity”19 and exists in different forms across many cultures.20 

The principle of respect for the dead includes the right for family members to locate, 

identify and bury their dead,21 the right to be returned a loved one’s body for burial22, 

the right to know the location of a family member’s grave, and the right to visit ancestral 

 
18 Solska and Rybicka v. Poland ECHR case 30491/17 20/09/2018; Referencing: Pannullo and Forte v. France 
no. 37794/97, ECHR 2001-X, Estate of Kresten Filtenborg Mortensen v. Denmark ((dec.), no. 1338/03, ECHR 
2006-V, Hadri-Vionnet v. Switzerland no. 55525/00, 14 February 2008, Girard v. France no. 22590/04, 30 June 
2011; Elberte v. Latvia no. 61243/08, ECHR 2015. 
19 Elli Poluhas Dödsbo v. Sweden, no. 61564/00, § 24, ECHR 2006-I at [20]. 
20 Hopu and Bessert v France, Merits, Communication No 549/1993, UN Doc CCPR/C/60/D/549/1993/Rev.1, 
IHRL 2148 (UNHRC 1997), 29th July 1997, United Nations [UN]; Human Rights Committee [CCPR]; Barake 
v. Minister of Defence of Israel and ors, Original petition to the high court of justice, HCJ 3114/02, ILDC 369 (IL 
2002), 14th April 2002, Israel; Supreme Court; Supreme Court as High Court of Justice. 
21 ICRC, Customary IHL Database, https://ihl-databases.icrc.org/customary-ihl/eng/docs/v1_rul_rule115 
Accessed on the 24th February 2020.  
22 Pannullo and Forte v. France, no. 37794/97, §§ 31–35, ECHR 2001-X. 

https://ihl-databases.icrc.org/customary-ihl/eng/docs/v1_rul_rule115
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and family graves.23 Article 8 ECHR entitles the mother of a stillborn child “…to attend 

the burial of her child, possibly accompanied by a ceremony, and to have the child’s 

remains transported in an appropriate vehicle”.24 

 

34. Family members have a further ‘right to know’ the fate of their loved ones and the 

location of their remains.25 This is part of the State’s duty to protect and guarantee 

human rights.26 Customary humanitarian law requires States to provide information to 

family members about their loved ones’ deaths and burial sites, and to provide access 

to their graves.27 Proper identification and recording of information on the dead is a 

means of fulfilling the legal, cultural and religious rights of human beings not to lose 

their identity after death.28 

 

35. The rights are universal.  In Barake v. Minister of Defence of Israel and ors, the Israeli 

Supreme Court held that: 

 

The location, identification, and burial of bodies are important humanitarian 

acts. They are a direct consequence of the principle of respect for the dead—

respect for all dead.29 

 

36. Where mothers are not informed of the burial place of their children, this represents a 

clear breach of Article 8 ECHR. In Sabanchiyeva v. Russia, the Applicants’ relatives 

had been executed by the Respondent state for engaging in terrorist attacks, and had 

 
23 The majority of the case law in this area concerns the family members of people convicted of terrorist activities, 
who were executed and buried secretly by Russia. Eg: Maskhadova v. Russia (2016) 63 E.H.R.R. 22; 
Sabanchiyeva v. Russia (2014) 58 E.H.R.R. 14; Arkhestov and others v. Russia (App. No. 22089/07) - [2014] 
ECHR 22089/07; Zalov v. Russia and Khakulova v. Russia ECHR case 7988/09 16/01/2014. 
24 Hadri-Vionnet v. Switzerland, no. 55525/00, § 52, 14 February 2008. 
25 Protocol Additional to the Geneva Conventions of 12 August 1949, and related to the protection of victims of 
international armed conflicts (hereinafter ‘Protocol I’) (8 June 1977) 1125 UNTS 3. 
26 Study on the right to the truth - Report of the Office of the United Nations High Commissioner for Human Rights 
(E/CN.4/2006/91) at [45].   
27 International humanitarian law generally does not apply unless there is an armed conflict. However, Protocol I 
Additional to the Geneva Conventions appear to reflect a rule of customary law which is binding on States and 
State institutions regardless of whether an armed conflict is ongoing.   
28 Int. Rev. Red Cross, Volume 91 Number 874 June 2009, pp. 341–369 at [352];  
Interpol, ICPO-Interpol General Assembly, 65th session, Resolution AGN/65/RES/13 (1996), available at: 
https://www.legal-tools.org/doc/d6aa95/pdf/ Accessed on the 24th February 2020.  
29 Barake v. Minister of Defence of Israel and ors, Original petition to the high court of justice, HCJ 3114/02, 
ILDC 369 (IL 2002), 14th April 2002, Israel; Supreme Court; Supreme Court as High Court of Justice. 

https://www.legal-tools.org/doc/d6aa95/pdf/
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been buried in an undisclosed location.30 The Court found that Russia’s failure to return 

the bodies, as well as the failure to inform the Applicants about the location of the 

bodies, constitutes a violation of Article 8 rights to respect for private and family life.31 

The Court followed this decision in Maskhadova v. Russia, Arkhestov and others v. 

Russia and Zalov v. Russia and Khakulova v. Russia, finding that such measures have 

the effect of permanently and unlawfully severing the link between the deceased and 

their loved one.32  

 

37. The ongoing failure to notify mothers and family members of the burial places of their 

children further engages Convention rights. In Sargsyan v. Azerbaijan, the Grand 

Chamber found that the ongoing armed conflict preventing the Applicant from visiting 

and tending to the graves of his deceased ancestors was a continuing breach of Article 

8.33 In Staselovich v. Belarus34, the Applicant was the mother of a criminal executed 

by the State of Belarus in secret. The Applicant was informed of neither the “…date, 

nor the hour, nor the place of her son’s execution, nor the exact place of her son’s 

subsequent burial”.  

 

The Committee understands the continued anguish and mental stress caused to 

the author, as the mother of the condemned prisoner, by the persisting 

uncertainty of the circumstances that led to his execution, as well as the location 

of his gravesite. Complete secrecy surrounding the date of execution, and the 

place of burial and the refusal to hand over the body for burial have the effect 

of intimidating or punishing families by intentionally leaving them in a state of 

uncertainty and mental distress. The Committee considers that the authorities' 

initial failure to notify the author of the scheduled date for the execution of her 

son, and their subsequent persistent failure to notify her of the location of her 

son's grave amounts to inhuman treatment of the author, in violation of article 

7 of the Covenant.35 

 
30 Sabanchiyeva v. Russia (2014) 58 EHRR 14. 
31 Ibid at [122]-[123]. 
32 Maskhadova v. Russia (2016) 63 E.H.R.R. 22; Sabanchiyeva v. Russia (2014) 58 E.H.R.R. 14; Arkhestov and 
others v. Russia (App. No. 22089/07) - [2014] ECHR 22089/07; Zalov v. Russia and Khakulova v. Russia ECHR 
case 7988/09 16/01/2014. 
33 Sargsyan v. Azerbaijan (Grand Chamber) (2018) 67 E.H.R.R. 4. 
34 Staselovich v. Belarus Comm. 887/1999, U.N. Doc. A/58/40, Vol. II, at 169 (HRC 2003).  
35 Ibid at [9.2].  
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38. Since 1989, Ireland has been a signatory and State Party to the International Covenant 

on Civil and Political Rights (“ICCPR”) and the International Covenant on Economic, 

Social and Cultural Rights (“ICESCR”). The UN Human Rights Committee (“UN 

HRC”) has found that, in certain circumstances, States are required to notify relatives 

about the location of their loved one’s grave.36 Failure to do so will breach the 

prohibition on ‘cruel, inhuman, or degrading treatment or punishment’ contrary to 

Article 7 of the ICCPR. 

 

39. The European Convention of Human Rights entered into force in Ireland on the 3rd 

September 1953. Any burials which took place after that date engage Convention rights. 

These rights around burial also find protection as personal and family rights under 

Articles 40.1 (equal treatment), 41.3.1º (personal rights) and 42 (family).   It is not 

believed that Article 8 of the ECHR provides any greater protection of personal and 

family rights, than these provisions of Bunreacht na hÉireann, in existence since 1937.  

 

40. Family members of persons buried on the grounds of former residential institutions, 

such as Bessborough House, have a right to know the location of the gravesites of their 

deceased children and family members, and the right to visit familial graves.  It is not 

contested that the mothers and family members of children buried in Bessborough have 

been prevented from visiting their loved one’s graves for decades. This represents a 

clear and ongoing breach of their Article 8 rights to respect for family and private life. 

 

41. With regard to Ireland’s obligations under international human rights law, the CSSA 

makes the following recommendations:  

 

a. Recommendation: The Burials Bill must protect and vindicate the right of 

access in respect of survivors and family members of persons buried on the 

grounds of former residential institutions.  A failure to do so, will be a failure 

of the Oireachtas, and its members, to address and correct the failings of the 

past.  

 

 
36 For example, where a family member is executed and buried secretly without informing family members of the 
location of the grave, or where a family member is a victim of enforced disappearance. 
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b. Recommendation: Interventions regarding burial sites at former residential 

institutions must be carried out in consultation with survivors and family 

members.  

 

Traveller Burial Traditions  

42. Burial and mourning customs form an important part of cultural traditions which are 

protected under both the ICCPR37 and ICESCR.38 The UN HRC found that the 

construction of a hotel on ancestral burial grounds in French Polynesia breached 

Articles 17(1) and 23(1) of the ICCPR39, on the grounds that access to the burial ground 

was an integral part of the Applicants’ culture.40 Article 27 of the ICCPR protects 

Minority Rights. Article 27 provides: 

 
In those States in which ethnic, religious or linguistic minorities exist, persons 

belonging to such minorities shall not be denied the right, in community with 

the other members of their group, to enjoy their own culture, to profess and 

practise their own religion, or to use their own language. 

 

43. Many of the Bessborough survivors and family members are Irish Travellers 

(Mincéirs); a minority group with culturally distinct burial rituals and mourning 

traditions, which obtained recognition of ethnic minority status on 1st March 2017.41 

Travellers have been disproportionately affected by coercive institutionalisation and 

forced family separation throughout the history of the Irish State. Where family 

members are unable to access graves of their loved ones, as in the case of the former 

Bessborough Mother and Baby Institution. surviving family members may have been 

denied the right to engage in cultural burial and mourning traditions.   The Travelling 

 
37 Relevant Articles of the ICCPR may include: Article 3 (equal rights of men and women); Article 6 (right to 
life); Article 7 (prohibition on torture or cruel, inhuman or degrading treatment or punishment); Article 10 (human 
dignity); Article 16 (recognition as a person before the law); Article 17 (privacy, family and home rights); Article 
23 (family and marriage rights); (Article 24 (children’s rights including the right to registration at birth); Article 
26 (equality before the law); and Article 27 (minority rights).  
38 Relevant Articles of the ICESCR may include: Article 10 (rights of mothers during pregnancy and birth); Article 
11 (adequate standard of living); Article 12 (right to health); and Article 15 (right to participate in cultural life). 
39 Hopu and Bessert v France, Merits, Communication No 549/1993, UN Doc CCPR/C/60/D/549/1993/Rev.1, 
IHRL 2148 (UNHRC 1997), 29th July 1997, United Nations [UN]; Human Rights Committee [CCPR].  
40 The primary Native American repatriation legislation, the Native American Graves Protection and Repatriation 
Act of 1990, describes human remains as “cultural items”. 
41 See: https://merrionstreet.ie/en/News-
Room/News/Travellers_Recognised_as_an_Ethnic_Group_Within_the_Irish_Nation.html. 

https://merrionstreet.ie/en/News-Room/News/Travellers_Recognised_as_an_Ethnic_Group_Within_the_Irish_Nation.html
https://merrionstreet.ie/en/News-Room/News/Travellers_Recognised_as_an_Ethnic_Group_Within_the_Irish_Nation.html
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community, in common with the settled community, have a strong tradition of visiting 

and caring for the graves of relatives and commemorating their dead relatives and 

ancestors. The CSSA’s understanding of Traveller burial traditions is that the remains 

of children under the age of 10 would never be disinterred.  

 

44. The CSSA makes the following recommendation in respect of Ireland’s obligations 

towards Traveller survivors of former residential institutions:  

 

a. Recommendation: The Burials Bill must explicitly recognise and vindicate the 

culturally and ethnically distinct burial traditions of Travellers (Mincéirs).  

 

C. Comments on the General Scheme of the Burials Bill 
 

45. The description of the General Scheme is as follows;  

 

The purpose of this General Scheme is to provide the statutory basis and 

framework under which Government may decide to authorise interventions at 

certain sites where manifestly inappropriate burials have taken place 

associated with institutions operated by or on behalf of the State or in respect 

of which the State had clear regulatory or supervisory responsibilities; to 

permit excavations at such a site and to amend the Planning and Development 

Acts to make those works exempted development for the purposes of the 

planning code; to authorise exhumations from the site; and to provide a basis 

for identification using DNA samples from unidentified bodies exhumed and 

from people who are or may be close relatives of those unidentified persons, so 

that surviving close relatives may be made aware of the circumstances of their 

relatives interment, assured that they have been exhumed from a manifestly 

inappropriate burial site, and where it is not possible to return remains or 

partial remains for reburial, assured that the remains will be re-interred in a 

respectful and befitting manner. 
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Head 5 – Criteria for Intervention - Manifestly Inappropriate Burials 

46. The scope of the Burials Bill is directed towards intervention in respect of ‘manifestly 

inappropriate burials’ on the grounds of certain former institutions connected with the 

State. Head 5(2) indicates that two or more of four specified factors would be 

‘particularly significant’ in determining whether a burial was ‘manifestly 

inappropriate’:  

(a) the human remains are uncoffined;  

(b) the burials would not reasonably be considered to provide a dignified 

interment;  

(c) the human remains were not buried at the appropriate depth specified in the 

Rules and Regulations for the Regulation of Burial Grounds 1888 and 

amendments to those regulations;  

(d) the human remains are buried collectively and in a manner or in a location 

that is repugnant to common decency and would reasonably have been so 

considered at the time the burials took place.  

 

47. The CSSA is concerned that Head 5(2)(d) is defined in a way which would appear to 

exclude many of the burial sites at former institutions. The CSSA notes that in the 

earlier years of the 20th century, unbaptised babies were often buried in ground which 

had not been consecrated and in communal plots. The use of mass graves for children 

who died while resident at orphanages, for instance, appears to have been widely 

considered acceptable for much of the time period of the Commission’s review (1922-

1998). Many of the children who died while resident at a Mother and Baby Institution 

were buried in manners which might be considered repugnant to common decency in 

2021 but may not have been considered inappropriate at the time the burials took place. 

 

48. The CSSA makes the following recommendation:  

 
a. Recommendation: The CSSA recommends that Head 5(2)(d) be amended to 

remove the requirement that burials would ‘reasonably’ have been considered 

‘repugnant to human decency’ at the time the burials took place.  
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Head 5 – Criteria for Intervention - Ownership of Burial Site  

49. Head 5(4) provides that intervention may happen where a burial site (associated with a 

current or former institutional setting) is located:  

 

a. in the ownership of a public authority, or 

b. available to access because consent has been provided by the owner, or 

c. is not available to access because consent has been withheld by the owner but, 

in the opinion of Government, consent has been unreasonably withheld on the 

basis that either – 

(i) they were also the owner of the land at the time that the manifestly 

inappropriate burials were carried out, or 

(ii) they acquired the site in question on or after [date of publication of 

this General Scheme]. 

 

50. The CSSA notes that the definition provided would exclude any burial grounds on the 

site of former institutions where the property has been sold into private ownership in 

advance of the date of the publication of the General Scheme. (10 December 2019). 

This may exclude the Children’s Burial Ground at Bessborough, which is located on a 

portion of the grounds which were sold by the Congregation to private developers 

towards the end of 2019.42   

 

51. The CSSA further notes the long passage of time between the initial publication of the 

General Scheme in December 2019, and the New Heads of Bill approved by the current 

Government on 12 January 2021. Any operators of former residential institutions who 

sold property after that point in time would have been aware of the General Scheme 

and the Commission’s investigation.  

 
52. Critically, the purchaser of Bessborough knew or ought reasonably to have known, that 

the land they purchased had been a mother and baby home, that children were buried 

on the lands in a burial ground.  Head 5(4) should be linked to that and a reasonable 

proxy for that period is the date of the establishment of the Commission of Inquiry by 

 
42 The date that the sale was finalised has not been identified, however, it appears that the Congregation made a 
statement on 19 December 2019 indicating that the sale was ongoing at that point in time. See: 
https://www.echolive.ie/corknews/arid-40137899.html 
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S.I. No. 57/2015 - Commission of Investigation (Mother and Baby Homes and certain 

related Matters) Order 2015, which was made on the 17th February 2015.  That would 

meet the requirements of certainty that are needed. The CSSA is generally supportive 

of the sensitive redevelopment of the site at Bessborough by its owner, provided the 

development is not placed on the ‘Childrens’ Burial Ground’ and has made that position 

clear.  

 

53. The CSSA makes the following recommendation:  

 
a. Recommendation: The CSSA recommends that the definition of ‘acquiring’ in 

the context of Head (4) be tightly defined to ensure certainty by reference to 

17th February 2015 the date that S.I. No. 57/2015 - Commission of 

Investigation (Mother and Baby Homes and certain related Matters) Order 

2015 was made.  

 

Head 6 – Restrictions – exclusion of burial grounds within meaning of 1878 Act and Rules  

54. Head 6(4)(d) of the General Scheme needs to be recast and proceeds on a critical 

misunderstanding as to the existing law. 

 

55. As currently drafted it seeks to explicitly exclude burials in burial grounds within the 

meaning of the Public Health (Ireland) Act 1878 (Part III), the Rules and Regulations 

for the Regulation of Burial Grounds 1888, the Local Government (Sanitary Services) 

Act 1948, the Local Government Act 1994, and delineated and recognised private 

cemeteries. 

 
56. However, the position is that the burial ground at Bessborough is a burial ground 

within the meaning of the Public Health (Ireland) Act 1878 (Part III) on the plan and 

ordinary meaning of burial ground.  The burial ground at Bessborough is regulated by 

the Public Health (Ireland) Act 1878 Act (as amended) which remains in full force and 

was in force and regulated by the Rules and Regulations for the Regulation of Burial 

Grounds 1888 as amended.    
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57. This part of the Head stems from the Interim Report of the Commission, which had a 

section on the Public Health (Ireland) Act 1878 (Part III) and the Rules and Regulations 

for the Regulation of Burial Grounds 1888, which in error suggested and proceeded on 

the assumption that burial grounds on lands owned by the Church/in mother and baby 

homes, did not fall within the definition of ‘burial grounds’ within the meaning of the 

Act.  The view was unstateable and wrong entirely.  The issue was addressed by the 

CSSA in its submission to the Commission and the position has been corrected by the 

Commission in its final report, by omitting entirely the erroneous section on the law of 

burials.   

 

58. The first Rule provides that every Burial Ground shall be kept sufficiently fenced; this 

was ignored by the Congregation.  

 
59. The Act and Rules still apply.  The Act and Rules apply to burial grounds that have not 

been maintained in accordance with the standards and requirements imposed by the Act 

or the Rules.  It falls upon the current owner to provide a fence for the Children’s Burial 

Ground, and failing which the obligation falls upon Cork City Council under the 1878 

Act to require or provide the same.   

 
60. The Public Health (Ireland) Act 1878 Act ensures that the burial of persons is dignified 

and decent, to reduce and limit burials which were not in accordance with ‘public 

decency’ and ‘to prevent a violation of the respect due to the remains of deceased 

persons’, and to ensure ‘public health’. The purpose of the 1878 Act is to give further 

effect to the common law ideas around burial and to regulate burial grounds so that 

burial of persons is dignified and decent.  

 
61. There is no question of the Children’s Burial Ground being somehow exempt from the 

1878 Act or the Rules made under it.  

 
62. Notably, Section 170 of the Act expressly grants a limited right to members of a family 

in respect of a grave where deceased relatives are buried.  It says that any grave, vault 

or place of internment in any burial ground or has been the burial place and used as 

such by any family, no corpse having been a member of such family shall be buried in 

such grave, fault or place of internment without consent in writing from some 

immediate relative of the member of such family last interred there.  This recognises 
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firstly the right of the immediate relatives of the members of a family regarding graves 

in any burial ground.  The person operating the burial ground cannot put another corpse 

within a family grave without the consent or permission of the relatives.  This is an 

express recognition in the Act of the right of relatives to have a say over the graves of 

their deceased relatives and for families to be buried together.  This limited right needs 

to be protected. 

 
63. The purpose of the provision is obvious; it allows the living to visit their deceased in 

one place, and it allows the living know they will be buried with loved ones.   It fulfils 

a basic human need. The section reflects the common law and natural law, and 

demonstrates the sensitivity of the time (by legislators).  Things are no different today 

and the Act for this reason remains in force as the governing Act.  

 
64. This provision applies to any burial ground including the one at Bessborough House.   

 
65. The idea that a burial ground should be fenced, and therefore a distinct place, different 

from others and excluding other uses, is also evident in the Act.  In that regard, s. 171 

should be read in conjunction with s.185, which reflects the objective of ensuring that 

animals are not free to graze on burial grounds.  

 
66. Section 185 suggests that any burial ground not being attached or contiguous to any 

such church, chapel or place of worship nor situate as aforesaid is without any sufficient 

fence or is not kept in decent order, the burial board of the district may, by notice in 

writing, require the area to be properly fenced or put same in decent order.   

 
67. First, this applies to any burial ground in Bessborough House.  Bessborough House is 

not a church, chapel or place of worship.  It does not appear that there was any fence 

put around any children’s burial ground adjacent to the Folly.  Second, the section also 

indicates the importance and goal of the Act which is to ensure that the burial grounds 

are kept in ‘decent order’.   

 
68. In Ireland, laws are not considered to be repealed because of lack of use or the passage 

of time, or the neglect of an Act’s requirements.  Although the Congregation at 

Bessborough did not comply with these obligations, this does remove or reduce the 

requirement to comply with the 1878 Act. Desuetude is a term applied to laws, 
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including enactments, which have become obsolete through lack of use with the passage 

of time.  Desuetude has been held not to apply in England and Wales, or Ireland, see  

In Nova Media Services Ltd. v. Minister for Posts and Telegraphs43, see also McGrath 

v. Maynooth College44 where the fact that statutes were not complied with, did not 

render those statutes not in force or not applicable.  

 

69. These cases illustrate an important general point: it is a fallacy and legal error to read 

the provision of an Act by reference to the conduct of those subject to it. This particular 

form of fallacious reasoning is to be avoided by the Commission.   Peoples’ conduct is 

subject to the provisions of an Act, not vice versa.  The Act is not subject to the conduct 

of people who are intended to be regulated by it.   

 
70. The point is raised here because it comes into sharp focus, because the Bill must proceed 

from a correct view of the existing law regarding the conduct of burials, of the past.  

The Oireachtas should be vigilant against the danger of examining the conduct of the 

Congregation at Bessborough House, and from their conduct drawing inferences about 

the law or the provisions of the 1878 Act.  The Congregation is subject to the Act and 

to the will of parliament, not the other way around.  

71. The correct approach is: to identify the law, then to identify the facts regarding the 

conduct of burials by the Congregation at Bessborough House, then to conclude if the 

conduct complied with the law, or not.  The incorrect approach is: to identify the 

conduct of burials by the Congregation, and from that make a series of assumptions 

about what the law or Act must have provided, on the fallacious assumption that the 

Congregation must have been complying with the law.  That a priori assumption is 

wrapped upon in a powerful stereotype that the Congregation must have been law 

abiding, which assumption must be checked by evidence.  

72. The evidence shows that the Congregation disregarded both canon law and the general 

law alike.   Not only did the Congregation disregard the law, they showed no difficulty 

disregarding canon law and the ethical rules of their own Church.  A decent and 

dignified burial is a central part of Roman Catholic teaching, in particular for those who 

form part of the Congregation of Jesus Christ, including all infants that are baptised.  

 
43 Nova Media Services Ltd. v. Minister for Posts and Telegraphs [1984] ILRM 161.  
44 McGrath v. Maynooth College [1979] ILRM 166.  
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There is no evidence that the burial ground in Bessborough was consecrated, though 

baptised children must have been buried there.  It was of little importance to the 

Congregation that baptised infants were members of the Catholic church and entitled 

to a dignified burial in consecrated ground, as stipulated by church teaching and canon 

law.  

73. It is equally fallacious to identify the law by reference to enforcement of the 1878 Act 

(or lack thereof) by the Minister or officials against the Congregation at Bessborough 

House.  It is a non-sequitur to suggest that because there was no enforcement action 

taken against the Congregation, it must follow that the 1878 Act imposed no obligations 

on them.  

74. The mischief that needs to be addressed now by the Oireachtas is the failure to recognise 

that these sites were unregulated burial grounds, that were intended to be regulated by 

the Public Health (Ireland) Act 1878 (Part III) and which expressly fall with the terms 

of the Public Health (Ireland) Act 1878 (Part III).   

 
75. Provision is required to ensure enforcement of the provision of the Public Health 

(Ireland) Act 1878 (Part III) by local authorities or other public body.   

 
76. The fatal flaw of the past was to treat the religious bodies as not subject to the Public 

Health (Ireland) Act 1878 (Part III) and they were permitted to bury the deceased in 

their care in disregard of the Public Health (Ireland) Act 1878 (Part III).  This feeds into 

a revisionist view of history which exculpates the religious institutions by suggesting 

that there were not laws or standards around their conduct at the time – when there was: 

The facts staring contemporary times in the face is that they were laws to deal with the 

burial of children – the congregations just flouted them and the State/society took no 

action, because the children of these mothers were not valued or cherished.  The Heads 

unfortunately feeds into this mindset by the assumption that the burial grounds at issue 

were not subject to the 1878 Act – so that needs to be corrected.  

 
77. The religious institutions were treated as if they were above the law and the Heads of 

the Bill repeat that error of the past.   

 
78. The fact is that the Public Health (Ireland) Act 1878 (Part III) is correct and sought to 

address the unregulated burial of the deceased in Ireland, but congregations and the 
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State disregarded its application to the religious institutions at these sites.  The Sisters 

of the Sacred Heart were subject to the 1878 Act but breached it; the burial ground at 

Bessborough is subject to the 1878 Act and the Rules and Regulations for the 

Regulation of Burial Grounds 1888, but the nuns were allowed to proceed as if they 

were not.  The issue is addressed in detail in the submission to the Commission.  

 

79. The CSSA recommends:  

 
a. Recommendation: Head 6(4)(d) should be corrected and the Act made clear 

that the burial grounds were and remains subject to the Public Health (Ireland) 

Act 1878 and Rules and Regulations for the Regulation of Burial Grounds 1888 

(Part III), in order to correct a core error of the past.  The Bill should provide 

for the immediate enforcement by local authorities or other public bodies of the 

1878 Act and Rules. 

80. While legally it might be said no intervention is needed because the provision already 

exists on the statute book, this is to ignore the past disregarding of the 1878 Act and 

Rules, and controversy that has resulted therefrom.  The general position therefore does 

not adequately deal with the public controversy that has occurred, or right the wrongs 

of the past. In the exceptional circumstances, the Oireachtas needs to intervene by 

enactment to provide for the enforcement of the 1878 Act and Rules in respect of 

unregulated burial grounds, in the case of Bessborough and other mother and baby 

homes (and other residential institutions). That would resolve much of the difficulties 

that have arisen in the case of Bessborough.  

 

Head 6 – Restrictions – Evidence of Family Consent  

81. Head 6(6)(a) excludes burials where there is evidence available that “…informed family 

consent was given for burials arranged by the institution”. The CSSA must express 

extreme concern in circumstances where the Mother and Baby Home Commission’s 

Final Report indicates widespread failure to ensure proper, full, informed consent from 

mothers in respect of the adoption of their child, or in respect of their treatment more 

generally while resident within these intuitions. Many survivors of Mother and Baby 

Institutions report being coerced into giving up their child for adoption, or being asked 

to sign legal documents which they did not understand and where they were not aware 
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of the contents of the consent form. The degree of information which was provided to 

family members of children who died within those institutions is highly contested, 

between survivors and the religious institutions. The failure to respect and uphold the 

autonomy of persons resident in other residential institutions such as Magdalene 

Laundries or Industrial Schools has been long documented.  

 

82. In respect of burials, consent may have been provided to a child’s burial location under 

circumstances of – inter alia – grief, medication, illness, coercion. The CSSA submits 

that mothers resident within these institutions could not provide consent to their child’s 

‘manifestly inappropriate’ burial – within unmarked, communal graves which were not 

maintained and the location of which was not recorded – in violation of all applicable 

legal norms surrounding burial.  

 

83. The CSSA recommends:  

 
a. Recommendation: Signed documentation indicating family consent should not 

be sufficient in isolation to restrict investigation of manifestly inappropriate 

burials which otherwise would fall within the General Scheme.  

 

b. Recommendation: Where family consent was provided to burials arranged by 

the institutions, such consent must be full, free and informed, and must not have 

been vitiated by coercion, fraud or force.  

 

Head 6 – Restrictions – Memorialisation on Site  

84. Head 6 (10) indicates that investigation may be restricted where “Government has 

formed the view that memorialisation of the site without further intervention is more 

appropriate”. 

 

85. The CSSA welcomes this Head and believes that the Children’s Burial Ground at 

Bessborough should be memorialised.   Exhumation is not warranted at Bessborough, 

unlike other sites. The CSSA views exhumation at Bessborough to be a desecration.       

 
86. The appropriateness of memorialisation of the site, as opposed to intervention, should 

be made in consultation with survivors of former residential institutions and / or their 
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surviving family members.  In particular, as regards the content and nature of the 

memorialisation.   

 
87. The CSSA recommends:  

 
a. Recommendation: Head 6 (10) should be amended to say as follows: 

“Government, in consultation with former residents of the institutions, and 

family members of former residents, has formed the view that memorialisation 

of the site without further intervention is more appropriate.” 

 

b. Recommendation: The Bill should deal with the content and nature of the 

memorialisation. 

 

Head 27 – Notice of intention to conduct works  

88. Head 27(2) indicates that where “lands are in the ownership of a public body” the 

unconditional consent of the landowner shall be deemed to have been given to entering 

the land for conducting works. The definition of ‘ownership’ is not provided. It is not 

clear whether Head 27 covers the scenario where a residential institution may have been 

built on land which was owned by a religious organisation, and leased to the State for 

the purpose of providing residential institutions.  

 

89. The CSSA recommends:  

 
a. Recommendation: Head 27 should be amended to clarify the scope of the 

General Scheme in respect of land owned by religious organisations and leased 

to the State for the provision of residential institutions. 
 

Head 28 – Access to Land  

90. Head 28 deals with access to the lands for the Agency, but does not address the real 

issue which needs to be addressed which is the right of reasonable access to visit the 

graves of one’s relatives.  If the 1878 Act and Rules had, or were complied with, this 

would not be an issue.  It is only an issue because the congregations disregard the Act, 

and were permitted to do so by the State.  A Bill that fails to deal with this issue and 

strike the correct balance, or provides a mechanism to strike the right balance, between 
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the mothers and relatives of the deceased children, and landowners is failing to address 

the immediate and critical issue.  The CSSA submits that the common law rights and 

rights under the Constitution and ECHR, which exist, be codified, and that the District 

Court be permitted to judge, in the event of dispute, what reasonable access means.  

 

91. Head 28 (4) limits access to land which is in residential use, unless an Order is granted 

by a Judge of the District Court. Head 28 does not define ‘residential use’ and it is not 

clear whether this would include convents, or other religious congregated dwelling 

places. Similarly, it is not clear whether the term ‘residential use’ includes residential 

institutions themselves.  

 

92. Head 28 (7) provides that such applications to the District Court, and their appeals, will 

be heard “otherwise than in public”. The CSSA strongly opposes the implication that 

all such hearings should be heard in private. Rather, it is suggested that hearings should 

be heard in public unless the District Court Judge identifies some factor which requires 

for the hearing to be heard otherwise than in public.  

 
93. The CSSA recommends:  

 

a. Recommendation: the common law rights and right under the Constitution and 

ECHR, which exist, should be codified  in this Head, and that the District Court 

be permitted to judge, in the event of dispute, what reasonable access means for 

relatives. 

 

b. Recommendation: It should be clarified whether the definition of ‘residential 

use’ includes convents or other religious congregated residential settings, or 

residential institutions. The CSSA recommends limiting the definition to 

private, individual residential use. 

 

c. Recommendation: Head 28(7) should be amended to allow the District Judge 

discretion to rule that hearings should be heard otherwise than in public, if 

appropriate with regard to all the circumstances of the case. As a default, such 

applications should be heard in public.  
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Head 30 - Obligation to Restore Land 

94. Head 30(1) provides that, after exhumation and excavation, the land should be restored 

to its original condition unless the owner of the site wishes otherwise. It is not clear 

whether the General Scheme considers that such land would cease to be a ‘burial 

ground’ in the event that remains contained therein were reinterred elsewhere.  

95. The CSSA urges caution in the treatment of land where unauthorised, or ‘manifestly 

inappropriate’ burials are located. In the event that human remains are preserved on 

site, or where it is identified that human remains are located on site, the common law 

and human rights obligations identified earlier in the submission will plainly apply – 

meaning that family members must have a right of access to the graves of their loved 

ones. Similarly, the 1878 Act and Regulations require that certain minimum standards 

apply for the preservation and maintenance of the burial ground (e.g. fencing, marking 

of graves). 

96. The CSSA strongly urges that the General Scheme is considered in the light of the 

applicable legal framework, including the obligation to uphold and respect cultural 

traditions and communal sites of remembrance. It would not be appropriate for the 

Burials Bill to facilitate inappropriate development on the site of burial grounds located 

in former residential institutions. 

97. In the case of Bessborough, the children are buried there and the families currently visit 

the site to remember the children.  The removal and inevitable dispersion of the 

children's bodies, in a sense disperses and fails to mark what occurred and where it 

occurred.  The children should be left, together, in the place of their burial; that is the 

appropriate memorialisation of their lives and deaths.  What needs to happen is that the 

applicable standards and rules need to be applied to the burial grounds after many years 

of not applying those standards, and the Bill needs to address this continuing failure. 

 

Head 44 - Records 

98. Head 44 provides that the records of the agency will be deposited with the relevant 

Minister on dissolution of the Agency, following which the records will be transferred 

to the National Archives following a period of 30 years (in line with the National 
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Archives Act 1986). The provision does not mention access to records in line with data 

protection or freedom of information legislation.  

99. Insofar as any assertion is made that the records of the Agency would not be subject to 

FOI / GDPR, this is not consistent with the State’s obligations under EU and 

international data protection law.  

100. The CSSA recommends:  

 
a. Recommendation: Head 44 should be amended to explicitly confirm that the 

records of the Agency will be subject to data protection law and to applications 

under the Data Protection Act 2018 or under freedom of information 

legislation.  

 

D. Summary of the CSSA’s Recommendations 

101. The CSSA makes the following recommendations in respect of the treatment of 

burial grounds located at former residential institutions, in line with the relevant 

common law, statutory and human rights obligations.  

 

a. Recommendation: Burial grounds at former residential institutions must be 

preserved and respected to an appropriate standard, as with any burial ground.  

The difference in treatment is wholly unjustified and contrary to the guarantee 

of equality under A. 40(1) of the Constitution 

 

b. Recommendation: Any future use of burial grounds at former residential 

institutions must comply with the Public Health (Ireland) Act 1878 Act (as 

amended) and the Rules for Burial Grounds 1888 as amended.  As this has not 

happened, and continues to be flouted, the intervention of the Oireachtas is 

sorely needed. 

 

c. Recommendation: The Burials Bill must protect and vindicate the right of 

access in respect of survivors and family members of persons buried on the 

grounds of former residential institutions.  A failure to do so, will be a failure 
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of the Oireachtas, and its members, to address and correct the failings of the 

past.  

 

d. Recommendation: Interventions regarding burial sites at former residential 

institutions must be carried out in consultation with survivors and family 

members. 

 

e. Recommendation: The Burials Bill must explicitly recognise and vindicate the 

culturally and ethnically distinct burial traditions of Travellers (Mincéirs).  

 

102. The CSSA makes the following specific recommendations in respect of the site 

of the former Bessborough Mother and Baby Institution:   

 

a. Recommendation: The remains of the children buried at Bessborough should 

not be excavated, exhumed or otherwise removed from the site. Rather, the 

remains of children buried on the grounds must be preserved in place, in line 

with the wishes of their surviving family members.  

 

b. Recommendation: The ‘Childrens’ Burial Ground’ at Bessborough must be 

appropriately maintained, preserved and memorialised in accordance with 

existing standards and Rules. 

 

c. Recommendation: Appropriate marking of the children’s burial places on site 

must be carried out along with a right of access for the survivors and family 

members of children buried on the grounds of Bessborough. There is a pressing 

need for the Oireachtas to address this in the case of Bessborough.  

 

103. The CSSA makes the following specific recommendations in respect of certain 

provisions of the General Scheme of a Certain Institutional Burials (Authorised 

Interventions) Bill:  
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a. Head 5 – Criteria for Intervention 

 

i. Recommendation: The CSSA recommends that Head 5(2)(d) be 

amended to remove the requirement that burials would ‘reasonably’ 

have been considered ‘repugnant to human decency’ at the time the 

burials took place.  

 

ii. Recommendation: The CSSA recommends that the definition of 

‘acquiring’ in the context of Head (4) be tightly defined to ensure 

certainty by reference to 17th February 2015, the date that S.I. No. 

57/2015 - Commission of Investigation (Mother and Baby Homes and 

certain related Matters) Order 2015 was made. 

 

b. Head 6 – Restrictions - Private / Public Cemeteries 

 

i. Recommendation: Head 6(4)(d) should be corrected and the Act made 

clear that the burial grounds were and remains subject to the Public 

Health (Ireland) Act 1878 and Rules and Regulations for the Regulation 

of Burial Grounds 1888 (Part III), in order to correct a core error of the 

past.  The Bill should provide for the immediate enforcement by local 

authorities or other public bodies of the 1878 Act and Rules. 

 

ii. Recommendation: Signed documentation indicating family consent 

should not be sufficient in isolation to restrict investigation of manifestly 

inappropriate burials which otherwise would fall within the General 

Scheme.  

 

iii. Recommendation: Where family consent was provided to burials 

arranged by the institutions, such consent must be full, free and 

informed, and must not have been vitiated by coercion, fraud or force.   

 

iv. Recommendation: Head 6 (10) should be amended to say as follows: 

“Government, in consultation with former residents of the institutions, 

and family members of former residents, has formed the view that 
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memorialisation of the site without further intervention is more 

appropriate.” 

 

v. Recommendation: The Bill should deal with the content and nature of 

the memorialisation. 

 

c. Head 27 – Notice of intention to conduct works  

 

i. Recommendation: Head 27 should be amended to clarify the scope of 

the General Scheme in respect of land owned by religious organisations 

and leased to the State for the provision of residential institutions. 

 

d. Head 28 – Access to Land  

 

i. Recommendation: The common law rights and right under the 

Constitution and ECHR, which exist, should be codified  in this Head, 

and that the District Court be permitted to judge, in the event of dispute, 

what reasonable access means for relatives. 

 

ii. Recommendation: It should be clarified whether the definition of 

‘residential use’ includes convents or other religious congregated 

residential settings, or residential institutions. The CSSA recommends 

limiting the definition to private, individual residential use.  

 

iii. Recommendation: Head 28(7) should be amended to allow the District 

Judge discretion to rule that hearings should be heard otherwise than in 

public, if appropriate with regard to all the circumstances of the case. 

As a default, such applications should be heard in public.  

 

e. Head 30 - Obligation to Restore Land 

 

i. Recommendation: The General Scheme must be considered in the light 

of the applicable legal framework, including the obligation to uphold 

and respect cultural traditions and communal sites of remembrance. It 
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would not be appropriate for the Burials Bill to facilitate inappropriate 

development on the site of burial grounds located in former residential 

institutions. 

 

f. Head 44 – Records 

 

i. Recommendation: Head 44 should be amended to explicitly confirm 

that the records of the Agency will be subject to data protection law and 

to applications under the Data Protection Act 2018 and / or under 

freedom of information legislation.  

 


